Google 


This  is  a  digital  copy  of  a  book  lhal  w;ls  preserved  for  general  ions  on  library  shelves  before  il  was  carefully  scanned  by  Google  as  pari  of  a  project 

to  make  the  world's  books  discoverable  online. 

Il  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  thai  was  never  subject 

to  copy  right  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  dillicull  lo  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  lo  a  library  and  linally  lo  you. 

Usage  guidelines 

Google  is  proud  lo  partner  with  libraries  lo  digili/e  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  lo  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  panics,  including  placing  Icchnical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  n  on -commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  thai  you  use  these  files  for 
personal,  non -commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  lo  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  lile  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use.  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 

countries.  Whether  a  book  is  slill  in  copyright  varies  from  country  lo  country,  and  we  can'l  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  I  lie  lull  lexl  of  1 1  us  book  on  I  lie  web 
al|_-.:. :.-.-::  /  /  books  .  qooqle  .  com/| 


** 


THE 


AMERICAN  DECISIONS 


CASES  OF  GENERAL  VALUE  AND  AUTHORITY 


The  Coubts  of  the  Several  States 


! 
i 


IBOM  THX  BABLDEST   1WHUR  OF  THX  8XAXB  BXFQBXB  SO 

thjc  yxab  laoa 


By  A.  0.  FREEMAN, 


A*  &4W,  AMD  AXrmOm  OF  "TBBAIUB  OH  TSB  &4W  OT 

"    "  ^V^P^BAHOT  AflflM  M   ^WF^m_  AAfliBttA_P^ 


Vot.   LXXVII. 


8AV  IRANOISOOt 
BANCROFT-WHITNEY  COMPACT, 

I*w  rvauiar»%  Boowoura,  axd 

1888. 


1 ?!776 


4Wt  %  9  19& 


Aooording  to  Aol  of  Oo&fran  in  tha 
Br  BANGB0R-WHTCNS7  OOMPAHY, 
Offios  of  the  librarian  of  Oongraa*  aft 


•  • 


•  • 


AMERICAN  DECISIONS. 

VOL.  LXXVIL 


The  cases  re-reported  in  this  Volume  will  be  found 
originally  reported  in  the  following  State  Reports: 

Iiduka  Repobtb. Vol*  14, 15.     I860, 186L 

Iowa  Reports. Vols.  10, 11.  186a 

KircAin's  Kehtucxt  Bxpobts.  .  VoL  8.  1860, 1861. 

Louioaxa  Actual  Bxpobts.    .    .  VoL  15.  1860. 

Xaiie  Bxpobts. Vols.  48, 49.      18HM862. 

Mabtlaxd  Bxpobts. Vols.  16, 17.     1869, 186a 

Gray's  Massachusetts  Bxpobts.  .  Vols.  14, 16, 16.  186a 

Michigan  Bxpobts. Vols.  8,  9.  186a 

Mdotxsota  Bxpobts. Vols.  4,  6.  186a 

Mibsoubi  Rkpobts. Vols.  29, 80, 81.  1869,186a 

Hnmsipn  Bxpobts. Vols.  88, 89.  186a 

N*w  Hampshire  Bxpobts.  .    .    ,  Vols.  40, 41, 42.  1868,186a 
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SCHEDULE 

BB0KE8  ROM  WHICH  GAfflEB  HA.TB  HUH  UlMttMD 

vom  t«« 

AMERICAN  DECISIONS 


limn  (1  Minor)  13,  (1  Stew.)  18?  (2  8tew.)  19,  80;  (3  8tew.)  8*  81, 
(1  Stew.  4  P.)  81;  (1,2, 8  Stew.  4  P.)  88;  (4, 5  Stew.  4  P.)  34,  (5  Stew. 
4  P.,  and  1  Porter)  86)  (1, 2  Porter)  87,  (3, 4  Porter)  39;  (4, 5,0  Porter) 
80;  (6,  7  Porter)  31;  (8,  9  Porter)  33;  (1)  34,  88,  (2,1)36;  (3,4)87, 
(4,5)39;  (6,7)41;  a  8)  42;  (9, 10)  44;  (11,  12)  46;  (13, 14, 15)  48, 

(15,16)60;  (17, 18)  68;  (18, 19)  64;  (20, 21)  66;  (22,  23)  68;  (24,  ») 

60;  (26, 27)  68;  (28, 29)  66;  (29, 80, 31)  68,  (31, 82,  SJ)  70;  »  H  «5) 

73;  (85,  86,  37)  76. 
Jkubas--(1,  2)88;  (2)36;  (3)36;  (4)37,  88;  (5)39,  41,  (6)42,  a  •> 

44,  46;  (8, 9)  47;  (9, 10)  60,  (10, 11)  63;  (11, 12)  64,  (12, 13)  66,  (13, 

14)  68;  (14, 15)  60;  (15, 16)  63,  (17, 18)  66;  (18^19)68,(19)70,30)  78, 

(21,22)76. 
Caiwqrnia-(1)  68,  64;  (2)66;  (8)68;  (4) 60;  (5) 68;  A 66;  (7,  8) 68; 

ft  1%  11)  70;  (12,  13,  14)  78;  (14, 15, 16, 17)  76. 
OwiUffiwr^Kirby,  and  lt  2  Boot)  1;  (1,2  Day)  8;  (3  Day)  8,  (4  Day)  4, 

(5 Day) 6;  (1)6,  7;  (2) 7;  (3) 8;  (4)  10;  (5)  18;  (6)16;  (7)18;  (8)80, 

9)81;  (10)  26,  86,  87;  (11)  87,  89;  (12)  30,  81;  (18)  88;  (13, 14)  86; 

(14)86;  (15)38,39;  (16)41;  (17, 18)  44;  (16)46;  (19)48,  (19,  80)  60; 

(20)62;  (21)64;  (21,22)66;  (22)6%  (23)60,  (23,24)63,  (26)66; 

(25,  26)  68;  (27)  71;  (28)  73;  (29)  76. 
feuwAH— (1  Hair.)  8%  86,  86,  87;  (2  Han.)  89,  8%  31,  88,  (4  Earr.) 

48,  44;  (6  Hanr.)  48,  60,  (1  Hooit)  63,  63,  71;  (2  Hooat,  8  DaL 

Oh.)  7a 
fLam^l)  44,  46;  (2)  48,  60,  (8)68;  (4)64,66,  (6)68,  (6)63,66, 

(7)  68;  (8)  71,  73;  (9)  76. 
Gwwia— (1  X.  U.  P.  Chariton)  4,  (1)44;  (2,3)46,  (4,5)48,  (6,7)60; 

(8,9)62;  (9,10)64,  (11,12)66;  (12,13,14)68;  (15,16)60,  (17,18,19) 

68;  (19,20)66;  (21,22,23)68;  (24,25,26)71,  (27, 28)  73,  (29)  74| 

(29,30,81)76. 


6  Schedule, 

fUDOOfr— (BkWN)  8;  (1  Sown.)  86,  86,  87,  88^  89,  80^  83, 88;  fSSoam.) 
88;  86;  (8  Sown.)  86;  (3,  4  Seam.)  88;  (4  Sown.)  80;  (1  Gflm.)  41; 
(2G0m.)43;  (3GilnL)44;  (4Gilm.)46;  (5  GOm.)  48>  60;  (11)  60; 
(11,  12)  68;  (1%  13)  64;  (13, 14)  66;  (14,  15)  68;  (15)  60;  (16)  61;  (16, 
17)  68;  (17, 18)  66;  (18, 19)  68;  (19,  20,  21)  71;  (21,  2%  23)  74;  (23, 
24,  25)  7a 

ta>iANA^lBliw^)18;(2BliM^)18,80,21;(3BUckf.)85,26;(4BUokf.) 
88,  29,  80^  88;  (5  BUckf.)  83,  33,  36,  86;  (6  BUckt)  36,  38,  89; 
(7  Blaokt)  89,  41,  48;  (8  BUckt)  44,  46;  (1)48,60;  (2)  62;  (2,  3) 
64;  (3)66;  (4)68;  (5,  6)61;  (6,  7)68;  a  8)  66;  (9,  10)  68;  (10, 11) 
71;  (1%  13)  74;  (14,  15)  77. 

I©WA-(Mams)  89,  41,  48;  (1  G.  Greene)  46,  46,  60;  (2  O.  Greene)  68; 
(3 G.  Greene)  64,  66;  (4  G.  Greene)  61;  (1,2)68;  (2)66;  (3,4)66; 
(4,  5)  68;  (8,  7)  71;  (7,  8>  9,  10)  74;  (10, 11)  77. 

Edtuokt-- (1  Snoed)  8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bibb)  4*  6;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Manh.)  10;  (2  A,  K.  Mann.,  and  lift.  8eL  Cm.)  18; 
(3  A.  K.  Mann.,  and  1,  2  Litt)  18;  (3,  4  Litt)  14;  (1,  2  Mon.,  and  6 
litt)  16;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Mann.)  19;  (3,  4,  5  J.  J.  Marsh.)  20;  (5,  6  J.  J.  Marah.)  88;  (7  J.  J. 
Marsh.)  88,  88;  (1  Dana)  86;  (2  Dana)  86;  (3  Dana,  88;  (4  Dana)  89; 
(5  Dana)  80;  (6,  7  Dana)  88;  (8,  9  Dana)  88;  (9  Dana,  and  1  B.  Mon.) 
86;  (1,  2  B.  Mon.)  86;  (2,  3  B.  Mon.)  88;  (3,  4  B.  Mon.)  89;  (4,  6  B. 
Mon.)  41;  (5,  6  R  Mon.)  48;  (6  B.  Mon.)  44;  (7  B.  Mon.)  46;  (7.  8  B. 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  60;  (10,  11  B.  Mon.)  68; 
(12  B.  Mon.)  64;  (13  B.  Mon.)  66;  (14  B.  Mon.)  68;  (14, 15  B.  Man.)  61; 
(15,  16  B.  Mon.)  63;  (17  B.  Man.)  66;  (18  B.  Man.)  68;  (1  Mete.)  71; 
(2  Mete)  74;  (3  Me  to.)  77. 

I4NJX8ZA1YA— (1,  2,  8  Mart.)  6;  (3,  4  Mart)  6;  (5, 6, 7  Mart)  18;  (8, 9, 10, 11, 
12  Mart)  18;  (1,  2  Mart,  N.  S.)  14;  (3  Mart,  N.  S.)  16;  (4,  5  Mart, 
N.  8.)  16;  (6  Mart,  N.  8.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart,,  N.  S.)  19, 
80;  (1,  2)  80;  (2,  3)  88;  (3,  4)  88;  (5,  6)  86;  (6,  7)  86;  (8)  88;  (9,  10) 
89;  (11)  80;  (12)  88;  (13,  14)  83;  (15, 16)  36;  (17, 18, 19)  86;  (1  Rob.) 
86;  (1,  2,  3  Bob.)  88;  (4,  5,  6  Bob.)  89;  (6,  7,  8,  9  Bob.)  41;  (10,  11, 
12  Bob.)  43;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(5  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (16 
Ann.)  77. 

Uinrx— (1  Greenl.)  10;  (2  (xreenL)  11;  (3  GreenL)  14;  (4  GreenL)  16; 
(5  GreenL)  17;  (6  GreenL)  19;  (6, 7  GreenL)  80;  (7,  8  GreenL)  88;  (8,  9 
Greenl.)  83;  (10  Me.)  86;  (11)  86,  86;  (12)  88;  (13)  89;  (14)  80,  81; 
(15)  88;  (15,  16)  83;  (17)  36;  (18, 19)  36;  (20)  37;  (21, 22)  88;  (22,  23) 
89;  (23,  24)  41;  (25)  48;  (26)  46;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
60;  (31,  32)  68;  (32,  33)  64;  (34,  35)  66;  (35,  36,  87)  68;  (37)  69;  (38) 
61;  (39,  40)  68;  (41,  42)  66;  (4%  44)  69;  (45,  46)  71;  (46,  47)  74;  (48, 
49)  77. 

Uarylahd— (1,  2,  3,  4  H.  ft  M.)  1;  (1  H.  ft  J.)  8;  (2  H.  ft  J.)  8;  (3  H.  ft  J.) 
6,6;  (4  H.  ft  J.)  7;  (5  H.  ft  J.)  9;  (6H.ftJ.)14;  (7H.ft.J.)16;  (1BL 
Ch.)17, 18;  (lH.ftG.)18;  (1,2  Gill  A;  J.)  19;  (2  BL  Ch.,  and  2,  3  G. 
ft  J.)  80;  (3  BL  Ch.,  and  3  G.  ft  J.)  88;  (4,  5  G.  ft  J.)  88;  (5,6G.ftJ.) 
86;  (6,  7  G.  ft  J.)  86;  (7  G.  ft  J.)  88;  (8  G.  ft  J.)  89;  (9  G.  ft  J.)  81; 
(10  G.  ft  J.)  88;  (11 G.  ft  J.)  33,  36,  37;  (12  G.  ft  J.)  88;  (1  Gill)  89t 


«  »i:i  -<»!i 


9  CUQ41)  0  GUI)  48)  (4  GO)  45;  (5,  6  GOD  46)  A  7  GUI)  48*  (8Gffl) 
B0|  0QO1) 58;  (1)54;  (2;  8) 56;  (4,5)50,  (6, 6,7) 61,  (8)6S|  (0)661 

(10. 11)  69;  (12,  13)71,  (14,  15)74;  (16,  17)  77. 
Mmuanrsms^Quincy)  1;  (1)6;  (2,3,4)8;  (5,6)4;  (7, 8)6;  (9, 10;  11)6, 

0*  1%  14)7;  (15, 16)  8;  (17)  9;  (1  Pick.)  U;  (2  Pick.)  18;  (I  Plot)  15) 
(4,  5  Pick.)  16;  (6 Pick.)  17;  a  8,  9 Pick.)  19;  (9, 10 Pick.) 60;  (11,  IS 
Pick.)  88;  (12,  13  Pick.)  84;  (13,  14,  16  Pick.)  85;  (16, 16  Pick.)  86) 
(16, 17  Pick.)  88;  (18  Pick.)  89;  (10  Pick.)  81;  (20  Pick.)  88;  (22 Pick.) 
88;  (23  Pick.)  84;  (24  Pick-,  and  1,  2  Met )  86;  (2, 3  Met )  87;  (3, 4, 6 
Met)  88;  (5, 6,  7  Met)  39;  (7,  8  Met)  41;  (9, 10  Met)  43;  (11,  IS  Met) 
45;  (12,  13  Met)  46;  (1,  2  Gush.)  48;  (3,  4  Oush.)  60;  (5  Oush.)  51; 
(5,  6  Oush.)  62;  (6  Cosh.)  63;  (7,  8  Oush.)  64;  (9  Oush.)  6*  57)  (10 
Cosh.)  57;  (11, 12  Oush.)  59;  (1, 2  Gray)  61;  (3  Grey)  68;  (4  Gray)  64) 
(6,  6,  7  Gray)  66;  (8,  0,  10  Gray)  69;  (10,  11,  IS  Grey)  71;  0%  1*  14" 
Gay)  74;  (14,  15,  16)  77. 

XunaAM -(1  Dong.)  40, 41;  <2  Dong.)  48, 45, 47;  (1)  48, 51, 58;  (2)55, 
57;  (2,3)59,  (3)61,  64;  (4)66,  69;  (5)71;  (5,6)78;  (6,7)74,(8, 
9)77. 

MmmoTA— (1)  55,  61,  66,  69;  (2)  78;  (3)  74;  (4,  5)  77. 

ManssiFPi— (Walker)  18;  (1  How.)  86, 88, 89, 81;  (2  How.) 88;  (3,  4 How.) 
84;  (4,  5  How.)  86;  (5  How.)  37;  (6  How.)  88;  (7  How.,  and  1  Smedes 
*M.)40;  ft  3  Smedes  &M.)  41;  (4, 5 Suedes & M.)  48;  (5, 6,  7  Smedes 
*U.)45;  (8,  9  Smedes  *  M.)  47;  (9,  10 Smedes  &  M.)  48;  (11  Smedes 
*  M.)  49;  (1%  13  8medes  &  M.)  51;  (13,  14  Smedes  ft  M.)  58;  (23)55, 
57;  (24,25)57;  (25,  26)  59;  (27,  28)  61;  (28,29,30)64;  (31,32)66; 
(33,  34)  69;  (35,  86)  78;  (36)  74;  (37,  38)  76.;  (38,  39)  77. 

Mmeo<nLi-<l)  13, 14;  (2)  88;  (3)  88,  88,  85,  86;  (4)  88,  89,  81;  (5)  81, 
88;  (6)  84,  85;  (7)  87,  88;  (8)40,  41;  (9)  48;  (9, 10)  45;  (1%  11)  47) 

(11. 12)  49;  (12)  51;  (13)  58;  (14, 15)  55;  (15, 16, 17)  57;  (17, 18, 19)  59) 

(19,20)61;  (20, 21, 22)  64;  (22,  23,  24)  66;  (24,26,26)69;  (26,27)72; 

(28)  75;  (29,  3%  31)  77. 
Hiw  Bamfsbom^I)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  80,  88;  (6)  88,  85,  86) 

(7)  86,  88;  (8)  88,  89,  81;  (9)  81,  88;  (10)  84;  (11)  85;  (12)  87;  (13) 

88;  (13,  14)  40;  (15,  16)  41;  (16,  17)  48;  (18)45,  47;  (19)  49;  (19,  20) 

51;  (21,22)58;  (22,23,24)55;  (24,25,26)67;  (26,27,28)59;  (28, 

89)  61;  (30, 31, 82)  64;  (33, 34)  66;  (34, 85)  69;  (36, 87)  78;  (37, 88, 89)  75) 

(40,  41,  42)  77. 

Iiw  JraaBY— (Coxe)  1;  (1  Pen.)  8;  (2  Pen.)  4;  (1  Sooth.)  7;  (2  Sooth.)  8; 

0  Halst)  10;  (2  Halst)  11;  (3  Halst)  14;  (4  Halst)  17;  (5  Halst)  18; 
(6  Halst)  19,  80;  (1  Sax.,  7  Halst)  81;  (1  Gr.,  1  Sax.,  7  Halst)  88; 
(1  Sax.,  1  Gr.)  88;  (1, 2  Gr.)  85;  (2  Gr.)  87;  (3  Gr.)  88,  89;  (2  Gr.  Ch.) 
89;  (1  Harr.,  3Gr. Ch.)  81;  (1  Harr.,  1  Gr.  Gh.)88;  (2  Harr.,  1  Gr.  Oh.) 
84;  (1  Gr.  Ch.,  2,  3  Harr.)  85;  (3  Harr.)  87;  (3  Gr.  Ch.,  1  Spenoer,  3, 
4  Harr.)  88;  (1  Spenoer,  3 Or.  Ch.)  40;  (3Gr.  Ch.)  41;  (1  8penoer,  3Gr. 
Ch.,  1  Halst  Ch.)48;  (1  Spenoer,  1  Halst  Ch.)45;  (1  Zab.,  2  Halst  Ch.) 
47;  (2  Zab.,  3  Halst  Ch.)  51;  (2,  3  Zab.)  58;  (3  Zab.,  4  Halst  Ch.)  55; 
(3 Zab.,  1  Stock- Ch.)57;  (4 Zab.,  1  Stock- Ch.) 59;  (4 Zab.) 61;  (4 Zab., 

1  Dutch.,  1,  2,  3  Stock.  Ch,)  64;  (2,  3  Stock.  Ch.)  66;  (1  Dutch.)  67) 
(2  Dutch.,  3  8took.  Ch.)  69;  (3  Dutch.,  1  Beatley's  Eq.)  78;  (4  Dutch.) 
75. 

Iiw  York— (1,  2  Johns.  Gee.)  1;  (3  Johns.  Oat.,  1,  2  Cai  Cat.,  1,  2,  3  CU.) 
8;  (1,2, 8  Johns.) 8;  (4, 6  Johns.) 4;  (6,  7,6  Johns.)  5;  (9,  10, 11  John.*) 


•  Sotanxju. 

ftl  (l*l*14?oimsMl,2Jofins.QL)7;  (15,  M,  17  lohm  I  4 

Oh.)  8;  (18  Johns,,  ft  Johns.  Oh.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (9i 

Johns.,  7  Johns.  Ch.)  11;  (1  Oow.)  18;  (Hop.  Ch.,  and  2  Oow.)  14;  (3, 4, 

5  Gov.)  US;  (6  Oow.)  18;  (7  Oow.)  17;  (8,0  Oow.)  18;  (1  Paige,  1,  2 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige,  4,  5,  6  Wend.)  81;  (2,  3  Paige, 
4  7,  8  Wend.)  88;  (8  Paige)  88,  84;  (8,  9,  10  Wend.)  84;  (4  Paige,  10, 
11  Wend.) 8ft;  (4  Paige,  11, 1%  13  Wend.)  87;  (5  Paige,  18, 14 Wend. > 
88;  (6  Paige) 88;  (1ft,  16  Wend.)  80;  (6,  7  Paige,  17,  18  Wend.)  81; 
0_ Paige,  \%  SO  Wend.)  88;  (7,  8  Paige,  21,  22  Wend.)  84;  (23,24,25 
Vend.,  8 Paige) 8ft;  (25,  26 Wend.,  1, 2 Hill, 9 Paige) 87;  (9  Paige,  2, 3 
HOI)  88;  (10  Paige,  4,  6,  6  Hill)  40;  (6  Hill)  41;  (7  Hill,  10, 11  Paige) 
48;  (1,2  Denio, 11  Paige,  1  Barb.  Ch.) 48;  (1,  2 Barb.  Ch., 2 Denio) 4ft; 
(4»  ft  Denio,  2  Barb.  Oh.)  47;  (3  Barb.  Ch.,  5  Denio) 49;  (1,2)49;  (2,8) 

•     81;  (3,4)83;  (4,5,6)65;  (6,7)67;  (7,*9)69;  (9, 10) 81;  (11, 12> 

88;  (1%  13)  64;  (13, 14)  87;  (IS,  16)  69;  (17,  18)  78:  (18, 19, 20)  7ft. 

VoMK  Oaboldta— (1  Mart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Coot)  8; 

(lMnrph.)^4;(2Mnrph.)ft;(l,2LawBep.)6;  (1T.R>)7;  (ftMnrph., 

1  Hawks)  9;  (2  Hawks)  U;  (3  Hawks)  14;  (4  Hawks)  10;  (1  Der.)  17; 
(2  Der.)  18,  81;  (1  Der.  Bq.)  18;  (3  Dev.,  2  Der.  Eq.)  88, 84;  (4  Dot., 

2  Dot.  Eq.)  8ft;  (4  Der.f  2  Der.  Eq.,  1  Dev.  ftB.,  1  Der.  &B.  Eq.)  87; 
(1,  2  Der.  ft  B.,  1  Der.  ft  B.  Eq.)  88,  80;  (1  Dev.4B.Eq.,  2 Der.  ftB.) 
81;  (3,  4  Dev.  4K,  2  Der.  ftB.Eq.)88;  (4 Dev.  ftB., 2 Der.  ft B.  Ea,) 
84;  (1  Ired.)  86;  (1  Ired.  Eq.)  86;  (2  Ired.)  87;  (2, 3  Ired.,  2  Ired.  Eq.) 
88;(3,4Ired.,2,3Ired.Eq.)40;  (4,  5  Ired.,  3  Ired.  Eq.)  48;  (5, 6  Ired. 
*  4  Ired.  Eq.)  44;  (6,  7  Ired.,  4  Ired.  Eq.)  46;  (7, 8  Ired.,  4, 5  Ired.  Eq.) 
47;  (8,  9  Ired.,  5  Ired.  Eq.)  49;  (9, 10, 11  Ired.,  6  Ired.  Eq.)  SI;  (11 
Ired.,  7  Ired.  Eq.)  63;  (12, 13  Ired.,  8  Ired.  Eq.)  66;  (13  Ired.,  8  Ired. 
Eq.,  Bosbee  L.,  Bosbee  Eq.)  67;  (Bosbee  L.,  1  Jones  L.,  Bnabee  Eq.,  1 
Jones  Eq.)  69;  (1,  2  Jones  L.,  1,  2  Jones  Eq.)  68;  (2  Jones  Eq.,  2,  8 
Jones  L.)  64;  (3,  4  Jones  L.,  2, 3  Jones  Eq.)  67;  (3  Jones  Eq.,  4, 5  Jones 
L.)69;  (ft,  6  Jones  L.,  4  Jones  Eq.)  78;  (4,  ft  Jones  Eq.,  7  Jones  L.)  7ft* 

Omo-(l)  18;  (2)  1ft;  (3)  17;  (4)  19, 80;  (ft)  88, 84;  (6)  26, 87;  (7)  88, 80; 
(8)  81,  88;  (9)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (13)  48;  (14, 1ft)  4ft; 
(16)  47;  (17)  49;  (18)  ftl;  (19)  88;  (20)  66;  (1,  2  Ohio  St)  69;  &  4 
Ohio  8t)  62;  (4,  6  Ohio  St)  64;  ft  6  Ohio  8t)  67;  (7,  8  Ohio  St )  70; 
(8.9)78. 

Oraooic- (1)  68,  7ft. 

FunreTLVAKiA— (1  Add.,  1, 2,  3  DalL,  1,  2  Yeates)  1;  (1  Bin.,  3, 4  Yeatss)  8; 
(2  Bin.)  4;  (3,  4  Bin.)  6;  (5,  6  Bin.)  6;  (1,  2  Serg.  ft  B.)  7;  (3, 4  Serg.  ft 
R.)8;  (5,  6  Berg,  ft  R.)  9;  (7  Serg.  ft  R.)  10;  (8,  9  Serg.  ft  R>)  U;  (10 
Serg.  ft  R.)  18;  (11,  12  Serg.  ft  R.)  14;  (13  Serg.  ftR.)  16;  (14,  15,  16 
Serg.  ft  R.)  16;  (17  Serg.  ft  R.)  17;  (1  Rawle)  18;  (2  Rawle)  19;  (2 
Rawle,  1,  2  Penr.  ft  W.)81;  (3  Rawle,  2,  3  Penr.  ft  W.) 88,  84;  (4 
Rawle,  1,2  Watte)  26;  (4  Rawle,  2,  3  Watts) 27;  (9 Rawle,  4  Watts) 
88;  (1  Whart)  89;  (1,  2  Whart,  ft  Watts)  80;  (6  Watts,  3  Whart.)  81; 
(7  Watts) 88;  (4  Whart)  88;  (6;  9 Watts,  4,  0  Whart)  84;  (9,  lOWatta, 

6  Whart)  86;  (6  Whart,  1,  2,  3  Watts  ft  a)  87;  (3  Watts  ft  a)  88; 
(8,  4,  ft  Watts  ft  a)  89;  (ft,  6  Watts  ft  a)  40;  (7.  *>  •  Watts  ft  &)  48; 
(l,2Pa.8t)44;  (2,3,4,5)46;  (5,6,7)47;  (7,8,9,10)49;  (HU1,12> 
ftl;  (13, 14, 15)  68;  (16, 17, 18)  66;  (18, 19, 20)  67;  (2%  21)  69;  (22)  80* 
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»  »«    I  il 


Ien**-<1)19>86>61,  58;  (2)  ft*  67,60;  (3)98;  *«§*  ft  8) 

toj  cqto*  (8)76. 

Oamuva-41.  9  Bey,  1  Deeea.  Bq,)  If  0  Deeem.  ■»,  1  BNt.)  8; 
(I  Star.)  8;  (2  Dawn.  Bq.,  2  Brer.)  4;  (I  Deeea.  Sq„  *  *")  •* 
(4Dmiu  Eq.,  3B*er.)  6;  a  Nott4M.)  9)  (1  HottfclL,  1  M*Oord)10; 
(1,2  Mill)  18;  (2MoOord)18;  (1  Harp.  Bq.)  14;  (1  ICcOord)  1*;  (1,2 
MeOotd  Oh.)  16;  (4MoCord)17;  (1  Harp.)  18;  (1  BeL)  19}  (1,  2  BeL, 
lBeLBq,)81;  (2  BeL,  1  BeL  Bq.,  1  Rich.  Bq.)  88;  0  Bkli.  Bo,)  84* 
(1 BSO,  1  Hm  Ol)  86;  (2  mi,  lf  2  Hffl  CM  97}  (3  Hffl  CM  89;  0  Hiu, 
1  Riley,  1  Rflej Cfc., 2 Hffl Ch.) 80;  (Dudley)©!;  (Rioe)88;  (Cheree) 
84;  (1  leelfnIL)86;  0  McMtOL  Bq.,  2  IfaMmlL)  87;  (1  McMuIL,  1 
flpem  Bq.)  89;  a  ^«n>  1 8pe«  Bq.)  40, 48;  (1  Rich,  Rq.,  1  Riah.) 
28peen)42;  (1,  2  Rich,,  1,  2  Riah.  Kq.)  44;  (2,  4  Rich.)  46;  (2  Rich. 
Bo.)  46;  0  8tnh.  Rq,,  1,  2  8tnh.)  47;  (2,  3  Strob.,  2  Strob.  Rq.)  49; 
ft  4  Sfaok,  2  Strob.  Bq.)  fit;  (4,  5  Strob.,  4  Riah.,  4  Strob.  Rq.)68; 
ft  4  Rich.  Eq.,  4, 6,  6  Riah.)  66;  (4  Rich.  Eq„  5  Rich.)  67;  (ft,  6  Rich. 
Bq.,  6  Rich.)  60;  («,  7  Rich.  Bq.,  7,  8  Rich.)  98;  a  8  Rich.  Bq.,  8,  9 
Bieh.  I*)  64;  ft 10  Rich.  L.)  67;  (8,  9  Rich.  Bq.,  10, 11  Rich.  L.)  70| 
00  Rich,  Bq,,  11  Rich.  L.)  78;  (12  Rich.  L.,  11  Rich.  Bq.)  75. 

TniaMii  0  Orert)  8;  0  Cboke,  2  Orert)  5;  (3, 4, 5  Hay.)  9;  (Peek)  14; 
(M.  4  Y.  17;  a.  2,  I  Yerg.)  84;  (4,  6  Yerg.)  86;  (6,  7  Yerg.)  87; 
8  Yetg>)  89;  (9, 10  Yetg.)  80;  (10  Yerg.)  81;  (1  Meige)  88;  (1  Humph.) 
84;  (2  Hnmph.)  86,  87;  (8  Hnmph.)  89;  (4  Humph.)  40;  (5  Humph.) 
48;  (6  Hnmph.)  44;  (7  Hnmph.)  46;  (8  Hnmph.)  47;  (8, 0  Hnmph.)  49; 
ft  10  Hnmph.)  61;  (10, 11  Hnmph.)  58;  (1  Swan)  55, 57;  (2  Swan)  58; 
0  Sneed)  60;  (lf  2  Sneed)  68;  (2  Sneed)  64;  (2  Sneed)  65;  (3, 4  Sneed) 
67;  (4,  5  Sneed)  70;  (5  Sneed,  1,  2  Head)  78;  (2, 1  Head)  75. 

teas- 0)46;  (2)47;  0)49;  (4,5)61,  (ft,  6) 66,  (8)56;  a  8,  9) 68; 
ft  10;  11)  60;  (11,  12, 18)  68;  (18*  14,  10)  65;  (16, 17, 18)  67;  (18,  19, 
20)  TO;  (20,  21,  22)  78;  (22)  75;  (23,  24)  76. 

TamiHl  H.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  8;  (1  D.  Chip.)  6, 18; 
0  Aik.,  2  D.  Omp.)  15;  (2  Aik.)  16;  (1)  18;  (2)  19,  81,  (8)  81,  88;  (4) 
88,84;  (5)86;  (8)87;  (7)89;  (8)80;  (9)81;  (10)88;  (11)84;  (12)86; 
08)87;  (14)89;  (15)40;  (16,  17)48;  (17,  18)44;  (18, 19)46;  (10)47; 
(20)  49;  (20,  21)  60;  (21,  22)  68;  (22,23)64;  (23)  56;  (24, 26)  58;  (20, 
98)  60;  (28,  27)  68;  (27,  28)  65;  (28,  29)  67;  (29)  70;  (30,  31)  78;  (31, 
82)76. 

Tttama— 0  Jcnt,  1,  2Weeh.,  1,2  0*11)1;  (3,4,6  0*11)2;  (1,  2  Hen.  *  1L, 
6 Cell) 3;  (4 Hen.  AM.,  1  Muni)  4;  (1  V*.  Cat,  2, 3 Muni) 6;  (4  Muni) 
6;  (5  Ifunf.)  7;  (6  Muni)  8;  (1  Gilm.)  9;  (1  Read.)  10;  (2  Read.)  14; 
(I,  4,  Read.)  15;  (8  Read.)  16;  (6  Read.)  18;  (1  Leigh)  19;  (2  Leigh)  21; 
(3  Leigh)  88;  (3,  4  Leigh)  84;  (4  Leigh)  26;  (5  Leigh)  87;  (6  Leigh)  29; 
(7  Leigh)  80;  (8  Leigh)  81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Leigh)  86; 
01, 12 Leigh) 87;  (1  Rob.)  89,  40;  (2  Rob.)  40;  (1  Graft.)  48;  (2  Graft.) 
44;  (3  Graft.)  46;  (4  Graft.)  47;  (4,  6  Graft)  60;  ft  6  Graft)  58; 
(7  Graft.)  54;  a  8  Graft.)  56;  (9  Graft.)  58;  (9,  10  Graft.)  60;  (11 
Qntt)  68;  (12  Graft.)  65;  (13  Graft.)  67;  (13  Graft.)  70;  (14 Graft.)  78; 
(16  Gntt)  76. 

WeJOOKUM- (1  Pin.)  89,  40, 48,  44;  (2  Pin.,  1  Chaad.)  68;  ft  3  Pin.,  %  2 
Cfaaad.)54;  (3  Pin.)  66;  (1, 2)60;  (3)  68;  (4)65;  (6)66;  (6)  70;  (7)  78; 
(7, 8,^10)  76. 
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Guliok  v.  New. 

tM  IHDIAVA,  «.  j 

m  Cmom  Ooubt  of  Ikdiaha  d  Mni  Mudtiiiai  Oman,  end 
m  respect  to  the  approval  of  bonds  which  H  fa  mads  hfa  duty  to  approve, 
he  his  no  discretion  other  than  to  determine  whether  the—purity  offered 
fa  sufficient. 

of  Pbhsov  Rmbtdto  MraoBirr  of  Votbs  fob  Offxv  should  bb 

Atpbotbd  by  clerk  of  court  where  he  fa  cognisant  that  but  two  oandi- 

•re  voted  lor,  and  that  the  penon  receiving  the  majority  of  rotee 

constitutionally  ineligible;  and  hfa  no  defense  that  the  latter  hat 

bean  inducted  into  and  fa  ezerouxng  the  functions  of  the  office,  or  that 

the  bond  of  canvassers  haa  certified  and  declared  him  to  be  elected. 

mat  Damnum,  armr  against  Dnamov  of  Boabx*  of  Gut. 

vasbbbs,  whether  an  applicant  fa  entitled  to  a  iwmmfasion  or  not,  where 

the  objection  to  hie  right  to  receive  it  rests  npon  the  ground  that  a 

sthfetional  prohibition  fa  interposed. 

(favBBVOB,  whd  Hi  AscmmTAHf s  that  Hi  has  Issubd  OoaTaraaoH  to 

aov  Con arrnrnoNALLT  Ivbugiblb,  may  fasue  another  commission  te 

the  person  legally  entitled  to  the  office. 

Wnm  Majobitt,  wtjch  Noticb,  Yon  fob  Psbsoh  Who  d  CoaarrruTiojr. 

aixt  Iim.fgntT.B  fob  Orncs,  the  eligible  candidate  who  receives  the 

next  highest  vote  fa  entitled  to  the  office.    Whether  this  rale  woald 

apply  m  oaee  of  an  ineligibility  not  constitutional,  not  decided. 

Br  OuaaTJTUTiDir  and  Laws,  Voiob  of  Majobitt  CXmitbols  KLBonova, 

bat  that  voice  to  be  effectual  most  be  ouusUtnUonally  and  legally  ex- 


of  Oouhtt  abb  Ckabobablb  with  Notiob  that  mayor  of  city  therein 
has,  by  statute,  jurisdiction  as  a  judicial  officer  throughout  the  county, 
and  fa  therefore  during  his  term  of  office  constitutionally  ineligible  to  any 
office  other  than  a  judicial  one.  Therefore  votes  oast  for  such  person  for 
the  office  of  sheriff  of  the  county,  though  a  majority,  are  Ineffsotnal  for 
any  purpose. 
Mabbamus  n  Psora  Rbmhdy  to  Oomphl  Olbbk  to  Affbotb  Offkhaii 
Bojrn.  11m  title  to  the  offios  fa  not  neoaaawflyhTfolred. 
am.  Dae  You  LXXVO-l  m 
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Mandamus,    The  opinion  states  the  case. 

/.  Morrison  N.  B.  Taylor,  J.  E.  McDonald,  and  A.  L.  Roach** 
for  the  appellant 

L.  Barbour j  J.  D.  Houtiand,  and  H.  O'Neal,  for  the  appellee* 

By  Court,  Hahna,  J.  Gulick  filed  his  complaint  and  affi- 
davit, averring  the  same  facts  involved  in  the  case  of  Waldo  v. 
Wallace,  12  Ind.  570,  and,  in  addition,  that  he,  Gulick,  re- 
ceived all  the  votes  cast  at  said  election  in  October,  1868,  for 
the  office  of  sheriff  other  than  those  cast  for  said  William  J. 
Wallace;  that  on  the  twenty-ninth  of  June,  1869,  the  governor 
of  the  state  issued  to  him  a  commission,  etc.;  and  that  on  the 
same  day  he  took  and  subscribed  the  requisite  oath,  indorsed 
thereon,  and  executed,  together  with  sufficient  sureties,  the 
bond  required  by  law,  etc.,  and  presented  the  said  bond  to  the 
defendant  as  clerk,  etc.,  to  be  by  him  approved,  which  official 
duty  he  refused  to  perform;  wherefore  a  mandate  is  prayed, 
etc. 

The  defendant  demurred  to  the  complaint,  because,  upon  its 
face,  it  showB  that  Wallace  was  performing  the  duties  of  sher- 
iff de  facto,  under  color  of  law,  and  therefore  the  writ  of  man- 
date is  not  the  proper  remedy  to  determine  the  title  to  the 
office,  and  there  is  another  and  ample  remedy  to  determine 
that  question;  and  because  it  appears  upon  the  face  of  said 
complaint  that  the  plaintiff  was  not  duly  elected  to  the  office 
of  sheriff  at  said  election. 

The  demurrer  was  sustained. 

The  demurrer  admits  the  truth  of  the  matters  set  forth  in 
the  complaint,  which  are  well  pleaded.  The  facts  set  forth 
bring  this  case  within  that  of  Waldo  v.  Wallace,  supra;  and 
that  case,  therefore,  determines  the  first  question  that  arises  in 
this,  namely,  that  Wallace,  the  person  shown  by  the  record  to 
have  been  the  competitor  of  Gulick,  was  ineligible  to  the  office 
of  sheriff  at  the  date  of  the  election. 

The  demurrer  also  admits  that  the  complainant  received  all 
other  votes  cast  at  the  election,  except  those  received  by  Wal- 
lace, who  was  ineligible;  that  a  commission  had  issued  to  him; 
that  he  had  taken  the  oath,  etc.,  and  tendered  a  sufficient 
bond,  the  approval  of  which  was  refused  by  the  defendant 

The  simple  inquiry  presented  to  us  upon  the  record  is,  What 
was  the  official  duty  of  New  upon  this  state  of  facte?  and  if  he 
refused  to  discharge  that  duty,  what  is  the  remedy  of  the  com- 
plainant? 
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As  the  demurrer  concedes  that  Wallace  was  not  eligible  to 
be  elected  to  the  office  of  sheriff,  for  a  limited  time,  for  the 
reasons  given  in  the  record,  namely,  because  he  was  prohibited 
from  holding  any  office  under  the  state,  other  than  a  judicial 
office,  during  that  time,  by  the  constitution,  we  cannot  per- 
ceive the  farce  of  the  argument  advanced  by  the  defendant  to 
sustain  his  refusal  to  approve  the  bond  herein,  to  wit,  that 
Wallace  was  already  inducted  into  the  office,  and  acting  as 
sheriff;  and  therefore,  because  he  was  and  is  wrongfully  ex- 
ercising the  duties  of  the  office,  affords  a  sufficient  reason  for 
the  refusal  of  the  defendant  to  act  This  reasoning  is  not 
valid.  The  clerk  is  a  mere  ministerial  officer;  and  in  respect 
to  the  approval  of  bonds,  which  it  is  made  his  duty  to  approve, 
he  has  no  discretion  other  than  to  determine  whether  the 
security  offered  is  sufficient. 

Was  it  his  duty  to  approve  this?  The  records,  of  which  he 
is,  by  law,  the  keeper,  show  that  but  two  candidates  were  voted 
lor  at  the  election  for  sheriff.  The  record  in  this  case  shows 
that  he  was  not  only  constructively  but  in  fact  cognisant  of 
that,  for  it  contains  his  official  certificate  to  that  effect,  and 
giving  the  vote  of  each.  It  is  true  that  his  records  also  show 
that  the  board  of  canvassers  had  certified  and  declared  that 
Wallace  was  elected;  but  this  certificate  is  not,  under  the  cir- 
cumstances of  this  case,  any  shield  for  him  in  his  refusal  to 
act;  because  he  admits,  by  his  demurrer,  that  Wallace,  the 
person  therein  named,  is  totally  and  absolutely  ineligible  to 
the  office,  by  virtue  of  the  constitutional  prohibition  already 
adverted  to. 

Looking,  then,  to  the  powers  and  duties  of  a  clerk,  and  to 
this  case  as  presented  to  us  on  the  pleadings,  we  are  of  opinion 
that  such  a  prima  facie  right  to  the  office  was  made  as  entitled 
the  complainant  to  the  privilege  of  filing  his  bond,  and  such 
as  made  it  the  duty  of  the  clerk  to  act  officially  in  the  approval 
thereof. 

In  this  view  of  the  case,  we  do  not  take  notice  of  the  fact, 
nor  stop  to  inquire  whether  it  was  the  duty  of  the  clerk  to 
take  notice  that  the  highest  judicial  tribunal  in  the  state  had 
declared  the  ineligibility  of  Wallace.  The  facta  upon  which 
that  ineligibility  rests,  and  the  conclusion  to  that  effect,  are 
folly  stated  in  the  complaint;  and  the  facts,  if  not  the  con- 
clusion, deduced  therefrom  by  the  pleader  are  admitted  by  the 
defendant,  by  his  demurrer,  to  be  true,  and  the  conclusion 
appears  to  be  silently  conceded  in  the  brief  of  the  appellee. 
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It  is  nrged  by  the  appellee  that  the  action  of  the  board  of 
canvassers  of  the  returns  of  the  election,  and  the  certificate  of 
the  clerk  based  thereon,  are  the  only  basis  upon  which  the 
governor  can  act  in  issuing  a  commission,  and  it  is  assumed 
that  he  had  issued  one  commission  upon  such  evidence,  to  wit, 
to  Wallace,  and  that  he  had  thereby  exhausted  his  power  in 
that  behalf! 

In  Collins  v.  State,  8  Ind.  844,  it  is,  in  effect,  decided  by 
this  court  that  the  secretary  of  state  was  not  concluded  by  the 
action  of  the  governor  in  issuing  a  commission,  but  when 
called  upon  to  approve  a  bond,  might  determine  for  himself 
whether  there  was  a  vacancy  to  be  filled,  etc.  The  reasoning 
offered  in  support  of  that  decision  would,  it  appears  to  us,  sus- 
tain the  governor  in  determining,  even  against  the  decision 
of  a  board  of  canvassers,  as  to  whether  an  applicant  is  entitled 
to  a  commission  or  not,  where  the  objection  to  his  right  to  re- 
ceive it  rests  upon  the  ground  that  a  constitutional  prohibition 
is  interposed. 

As  to  the  second  branch  of  the  objection.  It  is  made  the 
duty  of  the  governor  to  issue  commissions  in  certain  cases, 
and  to  certain  officers.  The  sheriff  is  one  of  the  officers 
that  thus  receives  a  commission  upon  his  election;  and  we 
have  no  doubt  that  if  the  governor  should  ascertain  that  he 
had,  through  mistake  or  otherwise,  improperly  issued  a  com- 
mission to  one  person  to  fill  that  office,  when  in  truth  it  ought 
to  have  been  issued  to  another,  he  may  correct  the  error  by 
issuing  one  to  the  person  legally  entitled  thereto. 

In  the  case  of  State  v.  Johnson,  17  Ark.*  407,  an  election  had 
been  held  for  the  office  of  mayor,  etc.  Johnson  received 
the  certificate  of  election  from  the  board  of  canvassers,  and  the 
governor  of  the  state  commissioned  him,  and  he  was  in  the 
discharge  of  the  duties,  etc.  Rogers,  his  opponent,  contested 
the  election  before  the  tribunal  provided  for  hearing,  etc., 
which  board  decided  in  his  favor;  and  upon  the  governor 
being  properly  informed  thereof,  he  also  issued  a  commission 
to  him,  etc.  The  court  say:  "After  the  close  of  the  election, 
Rogers  was,  to  all  intents  and  purposes,  mayor  de  jure,  and  so 
eoon  as  he  was  commissioned  by  the  governor,  and  proceeded 
to  act  thereunder,  he  became  mayor  de  facto,  and  the  com- 
mission which  had  been  issued  to  appellee  by  the  governor 
became,  and  was  from  that  time,  virtually  destroyed,  canceled, 
end  superseded;  so  that  if  he  continued  to  act  as  mayor  after 
that  time,  he  was  a  naked  officer  de  facto,  without  the  commie- 
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skm  to  give  odor  to  his  acta  as  such."  The  court  did  not 
decide  in  that  case,  nor  do  we  decide  in  this  case,  as  the  ques- 
tion is  not  directly  before  us,  whether  the  acta  of  a  naked 
officer  de  facto,  acting  without  color  of  office,  are  merely  irreg- 
ular, or  whether  they  are  not  absolutely  void. 

Whether  Gulick  is  shown  to  have  been  entitled  to  such  com- 
mission remains  to  be  examined.  It  being  conceded  that  the 
votes  cast  for  Wallace  were  powerless  and  fruitless  in  effecting 
the  main  end  arrived  at,  that  is,  in  electing  him,  we  are  still 
asked  to  decide  that  they  were  so  far  effective  as  to  prevent 
the  election  of  any  other  person;  that  they  were,  so  far  as 
affirmative  results  were  involved,  thrown  away,  but  that  nega- 
tively they  were  operative.  We  are  reminded  that  in  our 
farm  of  government,  the  majority  should  rule,  and  that  if  the 
course  indicated  is  not  followed,  a  majority  of  the  voters  may 
be  disfranchised,  their  voice  disregarded,  and  their  rights 
trampled  underfoot,  and  the  choice  of  a  minority  listened  to. 
True,  by  the  constitution  and  laws  of  this  state,  the  voice  of  a 
majority  controls  our  elections;  but  that  voice  must  be  consti- 
tutionally and  legally  expressed.  Even  a  majority  should  not 
nullify  a  provision  of  the  constitution,  or  be  permitted,  at  will* 
to  disregard  the  law.  In  this  is  the  strength  and  beauty  of 
our  institutions.  Suppose  a  majority  should  persist  in  voting 
for  a  man  totally  ineligible  to  take  the  office  of  sheriff,  what 
would  be  the  result?  As  he  could  not  hold  the  office,  either 
the  one  capable  of  holding,  receiving  the  next  highest  vote,, 
would,  as  contended  by  the  appellant,  be  entitled  to  the  office, 
or  there  would  be  a  vacancy,  as  insisted  by  the  appellee. 
Suppose  the  proceedings  should  result  in  creating  a  vacancy, 
then  it  would  remain  greatly  to  the  detriment  of  public  and 
private  interests,  or  it  would,  under  the  statute,  have  to  be 
filled  by  the  action  and  choice  of  perhaps  two  men,  which 
might  be,  possibly,  in  direct  conflict  with  the  choice  of  that 
majority,  in  every  respect.  Then,  whilst  it  is  true  that  the 
votes  of  a  majority  should  rule,  the  tenable  ground  appears  to 
be  that  if  the  majority  should  vote  for  one  wholly  incapable  of 
taking  the  office,  having  notice  of  such  incapacity,  or  should 
perversely  refuse,  or  negligently  fail,  to  express  their  choice, 
those,  although  a  minority,  who  should  legitimately  choose  one 
eligible  to  the  position,  should  be  heeded.  Suppose  that,  eight 
years  ago,  at  the  first  election  under  our  new  constitution, 
when  nearly  all  the  offices  in  the  state  were  to  be  filled,  & 
majority  of  the  voters  in  the  state,  and  in  the  several  districts 
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and  counties,  had  voted  for  persons  wholly  ineligible  to  fill  the 
several  offices,  would  those  offices  have  thereby  remained 
vacant?  Could  that  majority,  by  persevering  in  that  course, 
have  continued  the  anarchy  that  might  have  resulted  from 
such  action?  Or  rather,  is  it  not  the  true  theory  that  those 
who  act  in  accordance  with  the  constitution  and  the  law 
should  control  even  a  majority  who  may  fail  to  so  act? 
Whether  the  same  reasoning  would  hold  good  where  the 
ineligibility  should  arise  out  of  some  cause  other  than  a  con- 
stitutional prohibition,  is  a  question  we  are  not  now  called  upon 
to  decide. 

We  are  aware  that,  as  to  the  question  herein  decided,  there 
are  authorities  apparently  contradictory,  and  therefore  we 
have  attempted  to  look  at  the  reason  of  that  class  we  are  dis- 
posed to  follow. 

But  had  the  voters  notice  of  the  ineligibility  of  Wallace? 
By  one  party  it  is  insisted  that  constructive  notice  is  sufficient; 
by  the  other,  that  it  must  be  actual.  It  is  averred  and  ad- 
mitted that,  by  virtue  of  his  election  as  mayor  of  the  city  of 
Indianapolis,  Wallace  had  assumed  to  discharge  the  duties  of 
that  station,  and  that  among  those  duties  was  the  right  to 
hear,  etc.,  all  prosecutions  under  the  laws  of  the  state,  for 
crimes  and  misdemeanors  committed  within  the  county  of 
Marion.  In  other  words,  that  in  the  capacity  in  which  he  then 
acted,  the  jurisdiction  of  his  court  was  co-extensive  with  the 
said  county. 

The  statute  conferring  this  jurisdiction  was  a  public  act,  of 
which  all  citizens  of  the  county  were  bound  to  take  notice. 
Whether  others,  not  citizens,  should  be  chargeable  with  such 
notice,  we  need  not  decide.  It  is  true,  the  act  contained  a  pro- 
vision by  which  the  common  council  might  deprive  the  mayor 
of  that  jurisdiction,  by  ordering  the  election  of  a  city  judge: 
Acts  1857,  p.  42,  sees.  9, 18.  But  it  is  averred  in  the  complaint 
that  this  was  not  done;  and  it  is  charged  that,  by  virtue  of  said 
statute,  he  was  authorized  to,  and  did,  take  upon  himself  and 
exercise  the  duties  of  said  office  of  judge  of  the  city  court,  by 
virtue  of  his  election  as  mayor. 

The  case  stands  thus:  A  general  law  conferred  such  juris- 
diction  upon  the  mayor  as  made  him  a  judicial  officer.  This 
jurisdiction  might  (at  certain  times)  be,  by  order  of  the  coun- 
cil, conferred  upon  another.  As  before  stated,  citizens  of  the 
county  were  chargeable  with  notice  of  the  statute.  No  con- 
flict appears  between  the  mayor  and  any  other  person  as  to  the 
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discharge  of  the  duties  arising  under  the  statute.  He  was,  as 
appears  by  the  pleadings,  a  judicial  officer  in  law,  as  well  as 
in  fact.  We  are  not,  then,  able  to  perceive  any  sound  reason 
why  the  voters  of  the  county  were  not  chargeable  with  notice 
of  these  facts.  They  were  amenable  to  his  jurisdiction;  sub* 
ject  to  be  arraigned  before  him  and  punished  for  any  infraction 
of  the  specified  laws.  The  theory  is  that  every  man  is  bound 
to  know  the  law;  certainly,  then,  every  voter,  at  least  within 
his  jurisdiction,  was  bound  to  know  that  the  statute  gave  the 
mayor  certain  powers.  Courts  would  be  compelled  to  take 
notice  of  who  was  the  incumbent  of  the  office  of  mayor  during 
the  time  he  discharged  judicial  functions  under  the  laws  of 
the  state,  and  we  are  not  able  to  see  any  good  reason  leading 
to  the  conclusion  that  citizens,  within  the  jurisdiction  of  a 
judicial  office,  are  not  also  chargeable  with  notice  of  who  is 
the  incumbent  of  that  office. 

We  are  of  opinion  that,  so  far  as  the  pleadings  in  this  case 
show,  the  voters  of  Marion  county  had  sufficient  notice  of  the 
feet  that  Wallace  had  been  elected  to  a  judicial  office,  and 
had  taken  upon  himself  the  duties  thereof,  the  term  of  which 
had  not  expired  at  the  time  an  attempt  was  made  to  confer 
upon  him  the  office  of  sheriff.  The  votes  then  given,  or  at- 
tempted to  be  cast  for  him,  for  that  office,  were  ineffectual  for 
any  purpose.  They  had  no  more  effect  in  a  legal  point  of 
view  than  if  they  had  been  cast  for  a  dead  man,  or  for  one 
who  never  had  a  being. 

We  are  farther  of  opinion  that  upon  the  face  of  the  plead- 
ings* for  the  reason  heretofore  given,  it  is  shown  that  the  gov* 
ernor  had  authority  to  issue  the  commission  to  Gulick,  and 
that  it  was  the  duty  of  the  clerk  to  approve  his  bond.  We 
have  treated  these  points  at  some  more  length  than  we  other- 
wise would  have  done,  because  of  the  decision  in  Collins  v. 
State,  8  Ind.  344,  in  which  i(  was  held  that  the  secretary  of 
state  was  not  compelled  to  approve  a  bond  in  a  case  where  a 
commission  had  been  issued  without  authority.  We  have 
therefore  looked  to  see  whether  there  was  authority  justifying 
the  issuing  of  this  commission. 

As  the  clerk  thus  failed  to  discharge  his  official  duty,  it 
only  remains  to  examine  whether  the  proper  remedy  has  been 
sought.  It  is  insisted  that  this  is  not  the  appropriate  mode  of 
bringing  before  the  court  the  question  of  title  to  the  office. 

The  statute  is  (2  R.  S.,  p.  197)  that  "writs  of  mandate 
aoay  be  issued  to  any  inferior  tribunal,  corporation,  board,  or 
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person,  to  compel  the  performance  of  an  act  which  the  law 
specially  enjoins;  or  a  duty  resulting  from  an  office,  trust,  or 
station."  Among  the  official  duties  of  a  clerk  is  that  of  ap- 
proving (Acts  1867,  p.  19;  1  R.  8.,  p.  166)  and  filing  the  bond 
of  a  sheriff:  2  R.  8.,  p.  9. 

The  appellee,  as  clerk,  having  failed  in  the  discharge  of  that 
duty,  subjected  himself  to  be  proceeded  against  under  thi» 
statute;  and  in  considering  whether  the  governor  had  author- 
ity to  issue  the  commission  to  the  appellee,  and  what  was  hi* 
duty  and  liability  in  the  premises,  we  have,  as  before  inti- 
mated, been  compelled,  necessarily,  to  incidentally  discuss 
and  decide  the  question  of  title  to  the  office  in  the  appellee, 
Mr.  Gulick,  as  shown  by  the  record. 

The  demurrer  should  have  been  overruled. 

Perkins,  J.  Upon  the  decision  of  this  cause  below,  th» 
oourt  delivered  an  elaborate  opinion.  Fully  persuaded  that 
that  opinion  is  erroneous,  I  feel  impelled  by  the  respect  I  en- 
tertain for  the  memory  of  its  author,  the  late  Judge  Wallace, 
and  the  reluctance  with  which  I  disagree  to  his  judgment,  to 
give  my  reasons  why  it  should  be  reversed. 

Wallace  and  Oulick  were  opposing  candidates  for  the  office 
of  sheriff  of  Marion  county,  Indiana.  Wallace  received  the 
certificate  of  election  from  the  board  of  canvassers,  and 
obtained  his  commission  from  the  governor. 

His  election  was  contested,  and  he  was  decided  ineligible  to 
the  office.  Oulick  then  obtained  a  sheriff's  commission  from 
the  governor,  upon  a  certificate  that  he  received  a  greater  num- 
ber of  votes  at  the  election  than  any  other  candidate  except 
Wallace.  He  tendered  his  bond  to  the  clerk,  etc.,  but  the 
clerk  refused  to  act  in  the  premises,  whereby  Oulick  was  pre- 
vented from  entering  upon  the  discharge  of  the  duties  of  the 
office  of  sheriff. 

Oulick  then  applied  to  the  common  pleas  for  a  mandamm 
to  compel  the  clerk  to  act,  etc.  The  mandamus  was  refused, 
and  an  appeal  was  prosecuted  to  this  court. 

The  ground  upon  which  the  court  refused  the  mandamus 
was  that  Oulick  was  not  elected  sheriff.  The  court  admitted 
that  Wallace  was  not  sheriff,  because,  at  the  time  he  was  voted 
for  as  a  candidate  for  that  office,  the  term  had  not  expired  for 
which  he  had  been  elected  to  a  judicial  office  under  the  laws  of 
the  state  of  Indiana:  Waldo  v.  Wallace,  12  Ind.  569;  which  fact 
rendered  him,  at  the  time  he  was  voted  for  for  sheriff,  ineligible 
to  that  office;  but  the  court  held  that  the  legal  consequence  of 
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such  ineligibility  of  Wallace  was,  not  the  election  of 
but  the  election  of  no  one,  the  election,  indeed,  of  blank;  and 
the  question  now  to  be  considered  and  decided  is.  Was  the 
court  below  right  in  its  conclusion?  was  the  election  a  failure, 
or  was  Gulick  elected  sheriff? 
The  discussion  of  the  question  may  be  by  way  of  stating 


1-  Where  at  an  election  there  are  opposing  candidates  far 
an  office,  and  the  candidate  receiving  the  highest  number  of 
votes  is  ineligible,  but  from  a  fact  or  cause  which  the  voters 
did  not  and  were  not  bound  to  know,  the  result  is  a  failure, 
and  gives  no  candidate  the  right  to  the  office,  and  should  be 
followed  by  another  election. 

Probable  examples,  under  this  proposition,  of  cases  where 
the  voters  might  not  have  knowledge,  vis.,  infancy  of  candi- 
date, non-residency,  want  of  naturalisation,  not  of  male  sex, 
not  of  requisite  degree  of  white  blood,  not  in  existence.  This 
last  was  the  fact  in  the  case  cited  from  In  re  Dindow,  88  Me. 
697,  appendix.  There  a  portion  of  the  people,  by  mistake, 
voted  for  a  person  not  in  being.  The  case  of  State  v.  Swear- 
ragen,  12  6a.  23,  was  a  case  of  non-residency. 

2.  Where  the  voters  at  the  election  do  know,  or  are  legally 
bound  to  know,  so  that  in  law  they  are  held  to  know,  of  the 
ineligibility  of  a  candidate,  the  election  does  not  result  in  a 
fidlure;  but  in  such  case  the  eligible  candidate  receiving  the 
highest  number  of  votes  is  legally  elected,  and  entitled  to  the 


Against  this  proposition  we  have  not  found  a  single  author- 
ity. Those  relied  on  as  such  by  the  court  below  were  the  cases 
of  In  re  Dindow,  88  Me.  597,  appendix,  and  State  v.  Swearingen, 
12  Ga.  23,  and  State  v.  Oiks,  1  Chand.  112. 

Of  the  case  in  Maine,  we  have  said  enough  above.  Of  the 
cases  in  Georgia  and  Wisconsin,  it  may  be  remarked  that 
neither  of  them  involved  the  point  now  under  consideration, 
and  what  is  said  upon  it  is  mere  dicta,  and  neither  of  the  cases 
cites  a  single  authority. 

The  point  involved  in  the  Georgia  case  was  whether  a  cer- 
tain corporate  town  in  that  state  could  elect  to  office  in  it  a 
person  not  residing  within  the  corporate  limits,  and  it  was 
held  that  it  could.    This  closed  the  case. 

The  point  involved  in  the  Wisconsin  case  was  this:  The 
constitution,  art  6,  sec.  4,  provided  that  sheriffs  should  "  be 
ineligible  far  two  years  next  succeeding  the  termination  of 
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their  offices."  A  sheriff  in  office  at  the  time  the  constitution 
was  adopted  was  elected  his  own  successor  tinder  the  constitu- 
tion; and  it  was  held  that  he  was  legally  elected,  and  that  the 
disability  imposed  by  the  constitution  related  only  to  elections 
and  terms  held  under  the  constitution.  The  decision  of  this 
point  disposed  of  the  case;  and  what  is  said  beyond  it,  as  in 
the  Georgia  case,  is  not  improperly,  but  still  is  very  loosely 
and  carelessly,  said,  and  is  not  binding  as  authority. 

But  while  there  are  no  authorities  adverse  to  the  second 
proposition  above  laid  down,,  there  is  a  cloud  of  them  vindi- 
cating its  correctness.  As  the  attention  of  the  court  below 
does  not  appear  to  have  been  called  to  them,  we  shall  here  in- 
dicate where  they  may  be  found  and  examined. 

Mr.  Grant,  a  late  accurate  English  writer  on  corporations, 
at  page  208,  says:  "As  has  been  stated,  a  disqualification,  patent 
or  notorious,  at  once  causes  the  votes  given  for  the  candidate 
laboring  under  it  to  be  thrown  away;  the  same  would  probably 
be  held  to  be  the  case  where  the  electors  had  the  means  of 
knowledge  of  the  candidate's  qualification,  or  the  contrary, 
and  might  have  ascertained  the'  facts  if  they  had  pleased." 
Numerous  cases  are  cited  to  sustain  these  positions. 

Judge  Cushing,  in  his  American  work  on  the  law  of  legisla- 
tive assemblies,  at  pages  66,  67,  lays  down  the  same  doctrine 
as  deducible  from  the  decided  cases. 

8.  Where  the  ineligibility  of  a  candidate  arises  from  his 
holding,  or  having  held,  a  public  office,  the  people  within  the 
jurisdiction  of  such  office  are  held  in  law  to  know — are  charge- 
able with  notice — of  such  ineligibility;  the  votes  given  for 
such  candidate  are  of  no  effect;  and  his  highest  eligible  com- 
petitor is  elected:  Grant  on  Corporations,  p.  107;  Biddle  v. 
WiUard,  10  In<L  62,  68. 

The  court  below  fell  into  error  on  this  point  by  viewing  Wal- 
lace simply  in  the  character  of  mayor  of  Indianapolis.  As 
mayor,  he  was  simply  a  corporation  officer,  and  perhaps 
necessarily  known  as  such  only  within  the  city  limits.  But 
he  was  more  than  a  city  officer:  he  was  a  judicial  officer,  a 
judge  of  a  court  with  jurisdiction  co-extensive  with  the  county 
limits,  created  to  administer  the  general  laws  of  the  state  to 
the  extent  of  his  jurisdiction.  In  this  capacity  of  judge,  the 
people  of  the  county  were  bound  to  know  him,  and  were  bound 
to  know  the  disability,  as  to  the  right  to  hold  other  offices, 
which  his  character  as  judge  brought  upon  him  by  the  consti- 
tution and  laws  of  the  state. 
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The  error  of  the  court  below  was  as  if  a  man  were  holding 
the  offices  of  councilman  of  the  city,  and  representative  in 
the  state  legislature;  and  the  court,  in  judging  of  the  question 
of  eligibility  to  other  offices,  should  look  at  him  simply  as  a 
councilman,  ignoring  altogether  his  legislative  office. 

Wallace,  then,  at  the  time  he  was  voted  for  for  sheriff,  was 
ineligible;  the  people  knew  it;  the  votes  cast  for  him  were 
thrown  away,  and  Gulick  was  elected,  and  has,  since  the  elec- 
tion, been,  de  jure  at  least,  sheriff  of  Marion  county. 
The  judgment  is  reversed,  with  costs.   Cause  remanded,  etc. 


Dunns  or  Euonrar  Bqabos  buho  mibilt  MnnvraiAL,  their 
qr  mistakes  can  have  no  controlling  mfloonoo  on  too  election:  People  r.  Fen 
Cleme,  53  Am.  Doe.  60;  eee  Prtttyman  v.  Generators,  71  Id.  230;  People  v. 
MSUaf9  60  Id.  769.    Bat  eee  Arberry  v.  Beaocrt,  65 Id-  791. 

InuBimm  ow  Cutdtdatw  Who  Bkhtm  Highest  Nuxhe  ov  Versa 
as  an  ulection  does  not  have  the  effect  of  electing  the  pence  receiving  the 
next  highest  number:  State  v.  Otto,  62  Am.  Deo.  149;  end  this  is  the  rule  of 
the  majority  ol  authority;  the  rule,  however,  of  the  principal  caee  prevails  in 
Indiana:  Note  to  8tate  v.  tffet,  jspra,  151-153.  Where  a  majority  of  the 
votes  cast  at  an  election  are  far  a  person  who  is  ineligible,  they  are  still  not 
void,  but  must  be  counted  as  votes*'  and  therefore  the  one  receiving  the 
■Minority  is  not  entitled  to  the  office:  Stater.  Itemcy,  23  Wis.  433,  citing  the 
uraeipU  ease  as  a  contrary  authority.  In  Bamwm  v.  Oilman,  27  Minn.  471, 
the  rale  of  the  principal  case  that  the  candidate  receiving  the  next  highest 
vote  is  elected  when  the  candidate  receiving  the  highest  is  'n^gfr1*,  and  that 
the  voters  are  to  be  presumed  cognisant  of  the  ineligibility,  is  dissented 
from,  and  it  is  held  that  in  such  case  there  would  be  no  election,  and 
many  canes  are  cited  in  support  of  that  view.  In  Indiana,  the  rule  of  the 
principal  case  is  followed.  It  is  cited  to  the  point  that  where  the  person 
the  highest  number  of  votes  is  ineligible,  the  candidate  receiving 
highest  number  is  elected:  Jtfrw*  v.  Bowe,  63  Ind.  599.  As  the 
disability  in  Carom  v.  McPkdridge,  16  LL  331,  was  one  of  which  the  voters 
were  bound  to  take  notice,  and  a  general  election  fixed  by  law  is  not  vitiated 
by  a  failure  ol  the  officer  to  make  the  publication  required  by  law,  the  sue- 
fairly  elected  was,  under  the  rule  of  the  principal  case,  entitled  to  the 
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fitmonar  AMD  Exolubtvbxt  PounoAL:  Hautini  v.  Chmrmor,  33  Am.  Dec 
146. 

Mayixamus  n  hot  Pbofkr  Remedy  to  Try  Tttlb  to  Omas:  People  v. 
dot*,  68  Am.  Dec.  398,  and  note  407.  Courts  will  not  aid  by  mandamus  an 
officer  illegally  elected  to  get  possession  of  the  office  to  which  he  claims  to  be 
elected;  Seal  v.  Ray,  17  Ind.  658,  citing  the  principal  case. 

MAjrXMLMUS  n  APFBJOEraiATB   RxKBDT  TO  COMFXL  PvBUO  FUMCnOMABOB 

or  tribunals  to  perform  some  duty  required  by  law,  where  the  party  has  no 
other  remedy:  See  Fremont  v.  Orippen,  70  Am.  Dec  711,  and  oases  cited  in 
the  note  714. 

Tks  FSnrcEFAL  own  n  coosd  to  the  point  that  a  demurrer  to  a  oomplaint 
far  a  writ  of  ■nnir4*^  raises  the  question  of  the  sufficiency  of  the  facts  averred 
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In  the  complaint,  or  complaint  and  affidavit  oonibined,  bat  OMinot  be  carried 
to  the  writ,  unless  addressed  to  it  in  terms  or  by  implication;  GUI  ▼.  State* 
72  Ind.  274;  and  that  the  governor's  oommission  is  oonohurre  evidence  only 
of  its  own  existence,  and,  at  most^  is  merely  prima  fade  evidence  of  tbe 
recited  in  it :  Board  qf  Conmimkmert  t.  State,  61  Ind,  387. 


New  Albany  and  Salem  R  R  Go.  v.  Pethbson. 
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Daumao  Well  ob  BujrwiinraATf  Spehto  or  Asanas,  censed  by  an  ex* 

oavation  made  by  a  person  npon  bis  own  land,  is  dammm  ab$qme  en/aven> 

for  which  no  notion  lies. 
RsiTJtOAP  Comfahy  KxcAVAnva  worn  Punromni  or  rrs  Boad-bed  within 

the  limits  of  its  right  of  way,  is  not  liable  for  the  draining  of  the  well  of 

an  adjacent  owner,  earned  thereby. 

Action  for  damages.    The  opinion  states  the  case. 
H.  W.  Chase  and  J.  A.  WiUtach,  for  the  appellants. 
R,  C.  Gregory*  f°r  the  appellee. 

By  Court,  Worden,  J.  Complaint  by  the  appellee  against 
the  company  for  an  injury  to  a  lot  belonging  to  the  plaintiff, 
causing  a  well  thereon  to  be  drained  by  the  construction  of  the 
defendants9  road.    Judgment  for  the  plaintiff  for  fifty  dollars. 

The  cause  was  submitted  to  the  court  on  the  following  agreed 
statement  of  facts:  "  It  is  agreed  that  the  plaintiff  is  the  owner 
in  fee  of  the  lot  described,  etc.;  that  the  defendants,  in  the  con- 
struction of  their  road  under  their  charter,  caused  the  said 
well  mentioned  in  the  complaint  to  be  drained,  dried  up,  and 
the  water  diverted  therefrom,  by  means  of  which  the  plain- 
tiff was  damaged  to  the  amount  of  fifty  dollars.  It  is  admit- 
ted that  the  railroad  passes  near  to,  but  does  not  touch,  the 
real  estate  aforesaid,  nor  is  any  part  thereof  appropriated  for 
the  use  of  said  railroad.  It  is  further  agreed  that  said  dam- 
age was  caused  by  the  construction  of  said  railroad,  by  the 
defendants,  in  the  usual  and  proper  manner  of  construction  of 
such  roads,  and  before  the  commencement  or  pendency  of  this 
suit,  doing  no  unnecessary  damage,  the  draining  being  caused 
by  cutting  off  the  underground  springs  or  fountain  which  sup- 
plied the  well,  in  excavating  for  the  road-bed  of  their  railroad. 
It  is  agreed  that  if  the  law  is  with  the  plaintiff,  on  the  above 
agreed  state  of  facts,  then  judgment  is  to  be  rendered  for  the 
plaintiff  for  said  sum  of  fifty  dollars  and  costs;  but  if  the  law 
is  for  the  defendants,  then  judgment  shall  be  rendered  for  the 
defendants." 
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The  question  presented  by  the  above  fast*  agreed  upon  ii 
somewhat  novel,  important,  and  interesting.  The  rights  of 
the  owners  of  the  soil  to  superficial  streams  of  water  running 
thereon  are,  by  oar  law,  pretty  definitely  known  and  under* 
stood.  The  elementary  books  abound  in  discussions  on  the 
subject,  and  the  reports  contain  numerous  adjudications  upon 
it  But  the  same  is  not  the  case  in  reference  to  underground 
watercourses  and  the  rights  of  the  parties  in  reference  thereto. 
The  reports  are  meager  of  decisions  in  respect  to  subterranean 
streams,  and  the  elementary  writers  throw  but  little  light  on 
the  subject. 

But  in  Acton  y.  ElwideO,  12  Mee.  A  W.  824,  the  subject  un- 
derwent a  full  examination.  The  action  was  brought  by  the 
plaintiff  to  recover  damages  for  a  disturbance  of  his  right  to 
the  water  of  certain  underground  springs,  streams,  and  water- 
courses, with  a  count  for  draining  off  the  water  of  a  certain 
spring  or  well  The  defendants  had  cut  off  and  diminished 
the  supply  of  water  in  the  well  by  sinking  a  coal-pit  on  lands 
belonging  to  one  of  themselves.  It  was  held  that  the  plaintiff 
could  not  recover. 

Tindal,  C.  J.,  in  delivering  the  opinion  of  the  court  after 
stating  the  case,  says:  "The  question  argued  before  us  has 
been,  in  substance,  this:  whether  the  right  to  the  enjoyment 
of  an  underground  spring,  or  of  a  well  supplied  by  such  under- 
ground spring,  is  governed  by  the  same  rule  of  law  as  that 
which  applies  to  and  regulates  a  watercourse  flowing  on  the 
surface."  After  stating  the  law  in  reference  to  streams  running 
upon  the  surface  of  the  earth,  he  proceeds:  "And  if  the  right 
to  the  enjoyment  of  underground  springs,  or  to  a  well  supplied 
thereby,  is  to  be  governed  by  the  same  law,  then,  undoubtedly, 
the  defendants  could  not  justify  the  sinking  of  the  coal-pits, 
and  the  directions  of  the  learned  judge  would  be  wrong.  But 
we  think,  on  considering  the  grounds  and  origin  of  the  law 
which  is  held  to  govern  running  streams,  the  consequences 
which  would  result  if  the  same  law  is  made  applicable  to 
springs  beneath  the  surface,  and  lastly,  the  authorities  to  be 
found  in  the  books,  so  far  as  any  inference  can  be  drawn  from 
them  bearing  on  the  point  now  under  discussion,  that  there  is 
a  marked  and  substantial  difference  between  the  two  cases, 
and  that  they  are  not  to  be  governed  by  the  same  rule  of  law." 

The  court,  after  having  discussed  at  length  the  reason  and 
policy  of  the  law,  and  having  examined  the  civil  as  well  as  the 
common-law  authorities,  conclude  their  opinion  as  follows:  "It 
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is  Boaroely  necessary  to  say  that  we  intimate  no  opinion  what- 
ever as  to  what  might  be  the  role  of  law,  if  there  had  been  an 
uninterrupted  use  of  the  right  for  more  than  the  last  twenty 
years;  but  confining  ourselves  strictly  to  the  facts  stated  in  the 
bill  of  exceptions,  we  think  the  present  case,  for  the  reasons 
above  given,  is  not  to  be  governed  by  the  law  which  applies  to 
rivers  and  flowing  streams,  but  it  rather  falls  within  that  prin- 
ciple which  gives  to  the  owner  of  the  soil  all  that  lies  beneath 
his  surface;  that  the  land  immediately  below  is  his  property, 
whether  it  is  solid  rock,  or  porous  ground,  or  venous  earth,  or 
part  soil,  part  water;  that  the  person  who  owns  the  surface 
may  dig  therein,  and  apply  all  that  is  there  found  to  his  own 
purpose,  at  his  free-will  and  pleasure;  and  that  if,  in  the  exer- 
cise of  such  right,  he  intercepts  or  drains  off  the  water  collected 
from  underground  springs  in  his  neighbor's  well,  this  incon- 
venience to  his  neighbor  falls  within  the  description  of  damnum 
absque  injuria,  which  cannot  become  the  ground  of  an  action.'9 

The  case  of  Chatfidd  v.  Wilson,  28  Vt  63,  fully  recognises 
the  doctrine  of  the  above  case;  and  the  cases  of  Roath  v.  Drip- 
eolly  20  Conn.  533  [52  Am.  Dec.  352],  and  Oreenleaf  v.  Franci*, 
18  Pick.  117,  are  cited  as  being  substantially  to  the  same 
effect. 

The  case  at  bar  and  the  one  above  cited  from  Meeson  & 
Webby  seem  to  be  precisely  alike  in  principle. 

The  railroad  company,  for  the  purpose  of  constructing  their 
road,  had  the  same  right  to  excavate,  within  the  limits  of  their 
right  of  way  that  a  private  individual  would  have  to  dig  upon 
his  land  for  any  purpose;  and  we  know  of  no  statute  or  prin- 
ciple which  would  hold  them  liable  for  an  injury  such  as  that 
complained  of,  beyond  the  liability  of  a  natural  person  for  a 
like  injury. 

On  the  above  authority,  we  are  of  opinion  that  upon  the  facts 
agreed  upon  the  appellee  is  not  entitled  to  recover,  and  that 
the  judgment  below  must  be  reversed. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc. 

Subtebbahza*  Waters.— Tfaii  subject  is  treated  in  the  note  to  Wheaiky 
t.  Bough,  64  Am.  Dec  727-730.  It  is  impossible  to  establish  correlative  rights 
in  subterranean  streams,  the  situation  of  which  is  not  known.  They  fall 
within  that  principle  of  law  which  gives  the  owner  of  the  land  whatever  is 
beneath  the  surface;  City  o/  OreeneasUe  v.  HamUU,  23  Ind.  189;  Taylor  v. 
Fickas,  64  Id.  172,  citing  the  principal  case.  An  individual  may  use  his  own 
land  as  he  pleases  so  that  he  is  reasonably  careful  that  such  use  shall  not 
Injure  third  persons:  Wabash  and  Erie  Canal  v.  Spears,  16  Id.  442,  citing  the 
(rinflipal  case. 
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Asdbbbos  v.  Kbrns  Draining  Company. 

P4  IXOIAVA,  1ML] 

Oavounoa^  urar  Plma  of  Not.  Tul  Oraraunur,  n  hot  Boom  ie 
Fran  ns  Snsnafox  as  Ogbpgraxidji  upon  the  trial,  when  it  it  fanned 
under  a  statute  that  provide!  that  the  existence  el  the  corporation  shall 
be  judicially  taken  notice  of. 

or  Bmotht  Domain  a»  Taxation  mat  n  £■  miimh  job  Con- 
or Woxks  of  poblio  nee  and  benefit*  where  no  constitutional 
forbids  it. 

Ldgax  Taxation  for  Omens  nr  THxmxLTa  Local  a  hot  Fsaxsuhxbd 
by  euustilntionsJ  provisions  that  the  rate  of  taTstion  shall  be  anil bra 
and  equal,  and  that  local  laws  authorising  te»tk»  are  prohibited.  Tbey 
reqnire  a  general  nnifcrm  levy  for  state  purposes,  bat  they  do  not  forbid 
Vfn*i>?  taxation  *"*^*t  flsneral  laws* 

TaTATiwr  by  Wat  of  Tjcmw  wo*  PAxnouxAm  Possum  or 
tariffs  is  not  prohibited  by  a  oonstitational  provision  requiring  the 
oral  levy  of  direct  taxes  for  stats  purposes  te  be 


Local  Taxation  must  n  PnvxrrriD  only  to  DanuY  KirmasJi  nr  Casss 

of  Publbo  Un  an  Hsjiaitr. 
Dbaxhiho  of  Mamhss  Aim  Faros  fob  Pbohockst  of  Puxlbo  Hbalts 
is  a  pnblie  object  for  which  taxes  may  be  assessed.  Bat  the  chaining  of 
isnne  to  render  them  more  TalnabletotheownersisnotaworJkof  pnbne 
utility,  and  a  oorporation  organised  for  each  purpose  ooald  not  ooUeot  a 
tax  to  pay  for  the  work. 

Appeal  from  circuit  court    The  opinion  states  the  case. 
H.  P.  BiddU  and  B.  W.  Peter$y  tat  the  appellants. 
D.  X>.  Pratt,  for  the  appellee. 

By  Court,  Perkins,  J.  The  Kerns  Draining  Company  waa 
organized  under  the  act  to  authorise  the  constitution  of  lereea 
and  drains,  approved  June  12, 1852,  and  found  in  1  R.  8.,  at 
page  257. 

The  company  constructed  a  drain,  and  assessed  Anderson, 
for  benefits  thereby  conferred  upon  him,  a  fraction  less  than 
dollars.  Anderson  refused  to  pay;  the  company  sued 
and  obtained  judgment  below.  Two  questions  arise  in 
the  case:  1.  Was  the  company  bound,  upon  the  answer  of  ntrf 
tUl  corporation,  to  prove,  on  the  trial,  the  existence  of  the  cor- 
poration? 2.  Is  the  law  authorising  the  creation  of  the  corpo- 
ration constitutional? 

Section  5  of  that  act  declares  that  the  existence  of  the  cor- 
poration shall  be  judicially  taken  notice  of  in  the  counties 
where  ite  articles  are  recorded.    This  seems  to  impose  upon 
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the  court  the  duty  of  examining  the  recorder's  office,  and  de- 
termining for  itself  the  feet,  from  an  inspection  of  the  record, 
whether  there  is  in  the  county  a  legally  organised  draining, 
etc.,  company.  It  makes  the  question  one  of  law,  to  be  de- 
cided by  the  court,  like  the  question  as  to  the  time  when  given 
public  laws  take  effect  Under  such  an  issue,  and  perhaps 
under  any  state  of  the  pleadings,  the  court  is  bound,  if  it  finds 
there  is  no  such  organised  company  (a  feet  it  is  bound  to  ascer- 
tain the  existence  or  non-existence  of),  to  dismiss  the  suit. 

In  considering  of  the  constitutionality  of  the  act,  it  will  be 
proper,  in  the  first  place,  to  ascertain  exactly  what  it  provides 
for — what  it  authorises  to  be  done. 

It  authorises  property  to  be  taken  for  the  public  use,  and 
improvements  to  be  made  for  the  public  benefit,  and  the  assess- 
ment of  taxes  to  pay  for  such  property  and  improvements.  It 
provides,  then,  for  the  exercise  of  the  right  of  eminent  domain, 
and  of  taxation  for  public  purposes;  and  for  such  purposes 
these  rights  may  be  legitimately  exercised. 

The  statute  does  not  assume  to  designate  the  particular 
cases  in  which  the  right  should  be  exercised,  to  locate  the  par- 
ticular levees  and  drains  which  would  be  of  public  use  and 
benefit;  but  asserts,  generally,  that  such  as  are  may  be  con- 
structed pursuant  to  the  act,  and  leaves  it  a  question  for  the 
court  to  determine  in  each  particular  case  whether  the  levee  or 
drain  in  that  case  is  for  public  use  or  benefit  Where  no  con- 
stitutional restriction  forbids  it,  such  exercise  of  the  right  of 
eminent  domain,  and  of  the  power  of  taxation,  is  legal:  Quick 
v.  Whitewater,  7  Ind.  576;  People  v.  Mayor  etc.,  4  N.  Y.  419. 

Is  there  any  restriction  upon  such  taxation  in  our  constitu- 
tion? 

Section  1,  article  10,  of  the  constitution,  declares  that  the 
legislature  shall  provide  for  a  uniform  and  equal  rate  of  tax- 
ation, and  for  a  just  valuation  of  all  the  property  in  the  stats; 
and  by  sections  22  and  23  of  article  4,  local  laws  authorizing 
taxation  are  prohibited.  But  it  has  already  been  decided  that 
these  provisions  do  not  prohibit  local  taxation  for  objects  in 
themselves  local:  City  of  Lafayette  v.  Jenners,  10  Ind.  76. 
They  require  a  general,  uniform  levy  for  state  purposes,  but 
they  do  not  forbid  local  taxation  under  general  laws:  Bank  v. 
City  of  New  Albany,  11  Id.  139.  Nor  do  we  think  they  pro- 
hibit indirect  taxation  by  way  of  licenses  upon  particular  pur- 
suits, etc.:  See  Walk.  Am.  Law,  3d  ed.,  p.  122.  Such  indirect 
taxation  may  be  made  effectual  as  a  police  regulation.    The 
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taxing,  which  is  a  part  of  the  legislative  power  of  the  state,  if 
supreme,  except  where  limitations  are  imposed:  See  City  of 
Aurora  Y.Weet,  9  Ind.  74.  Indirect  taxation,  by  way  of  tariflh, 
etc-,  has  ever  been  regarded  a  legitimate  exercise  of  the  taxing 
power;  and  we  do  not  think  a  provision  in  the  constitution  re- 
quiring the  general  levy  of  direct  taxes  for  state  purposes  to 
be  upon  a  uniform  assessment  implies  a  prohibition  of  all 
oilier  taxation.  Such,  at  all  events,  is  not  the  conventional 
face  of  its  language. 

The  case  at  bar  differs  from  the  school  oases  in  this,  that 
the  school  law  under  which  they  arose  was  operative  all  over 
the  state,  and  hence  required  uniformity  of  taxation  for  the 
support  of  common  schools  in  every  district  in  the  state— com* 
mon  schools  being  a  state  institution;  which  uniformity  was 
broken  by  local  taxation  for  their  support  in  a  part  of  the  dis- 
tricts, additional  to  that  of  the  state,  as  would  be  the  case  in 
regard  to  the  general  levy  for  general  state  purposes,  i^  for 
these  purposes,  local  taxation,  additional  to  the  general  levy, 
was  permitted. 

But  private  property  must  be  taken  only  for  public  use,  and 
local  taxation  must  be  permitted  only  to  defray  expenses  in 
eases  of  public  use  and  benefit.  And  if  the  tax  assessed  in 
the  case  at  bar  was  for  such  public  use  and  benefit,  the  mode 
of  its  assessment,  it  seems,  was  unobjectionable:  People  v. 
Mayor  etc.,  4  N.  Y.  419;  Woodrvg  v.  Fieher,  17  Barb.  224; 
HartweU  v.  Arvrtrong,  19  Id  166. 

What  is  to  be  regarded  as  a  public  object  in  the  taking  of 
private  property  and  in  the  assessment  of  taxes,  is  a  question 
of  great  difficulty  in  many  cases. 

The  building  of  mills  has  been  held  such:  Hanhins  v.  Lam* 
rente,  8  Blackf.  266.  The  construction  of  canals  and  rail- 
roads and  public  highways  has  been  held  such:  Drohberger 
v.  Reedy  11  Ind.  420;  so  has  the  improvement  of  streets  in  a 
city,  for  they  are  public  highways:  Snyder  v.  Rockport,  6  Id. 
287. 

So  has  the  draining  of  marshes  and  ponds  for  the  promotion 
of  the  public  health:  See  HartweU  v.  Armetrong,  $upra.  But 
the  draining  of  a  man's  form,  simply  to  render  it  more  valuable 
to  the  owner,  would  not  be  a  work  of  public  utility,  in  the  cons- 
titutional sense  of  the  term;  and  a  corporation  organised  and 
acting  for  such  a  purpose  would  no  more  be  acting  in  a  public 
undertaking  than  would  a  company  organised  and  acting  for 

the  clearing  up  of  men's  farms  and  putting  them  in  a  better 
dm.  vol.  Lxxvn-* 
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ttate  of  cultivation  than  the  proprietors  were  willing  to  do, 
though  the  public  and  adjoining  proprietors  might  be,  in  a. 
substantial  degree,  benefited  by  the  operation.  And  forcible 
taxation  to  pay  for  the  benefit  would  hardly  be  tolerated. 

In  this  case,  the  evidence  is  not  upon  the  record,  and  hence 
we  must  presume  a  case  of  public  benefit  was  made  out. 

It  appears  by  the  record  that  a  demurrer  was  filed;  but 
that,  without  waiting  for  a  decision  upon  it,  the  party  answered 
over.    He  thereby  waived  his  demurrer. 

The  judgment  is  affirmed,  with  one  per  cent  damages,  and 
costs. 


CoNflrrmmoHAL  FxoviBiojr  that  Taxation  shall  n  Equal  and  Un- 
man hM  no  reference  to  special  aaseesments  for  local  improvements:  Bnmett 
t.  Mayor,  73  Am.  Deo.  516*  and  note  522.  Local  taxation  under  general  law* 
for  object*  in  themselves  local  is  not  prohibited  by  the  constitutional  pro- 
visions concerning  uniformity  of  taxation  and  speci&l  legislation:  Goodrich  v. 
WincMeeter  He  Turnpike  Co.,  26  Ind.  128;  Bright*.  MeOuOomgn,  27  Id.  228, 
citing  the  principal  case. 

Awwmihtb  on  Pbofxbty  Pboulzablt  BzNxrrrxD  bt  Local  Imfrovb- 
MBHiB,  and  in  consideration  of  inch  benefit,  are  oonatitational:  Hammett  ▼. 
Philadelphia,  65  Pa.  St.  155;  8.  0.,  8  Am.  Law  Bag.,  N.  8.,  419,  citing  the  prin- 
cipal oaae;  Burnett  v.  Mayort  73  Am.  Deo.  518,  citing  prior  cases  in  this  series 
in  the  note  522;  Egyptian  Levee  Co.  r.  Hardin,  72  Id.  276.  In  Warren  ▼. 
'  Hemty,  81  Iowa,  42,  the  principal  oaae  is  cited  as  one  of  several  authorities* 
baaing  the  right  of  taxing  adjacent  property  to  pay  for  local  improvements 
on  the  ground  that  such  property  is  benefited  thereby,  from  which  principle 
the  oourt  dissents;  and  while  declaring  in  favor  of  the  oonatitational  authority 
to  levy  such  a  tax,  bases  its  validity  upon  the  fact  that  the  object  of  the  taxa- 
tion is  a  public  object,  and  that  this  method  of  taxation  is  within  the  rule  of 
uniformity.  It  is  to  be  remarked  that  it  is  held  in  the  principal  case  that 
such  a  tax  is  not  enforceable  unless  it  is  shown  to  be  levied  in  the  furtherance) 
of  a  public  purpose,  and  that  the  powers  of  eminent  domain  and  taxation  are> 
to  be  exercised  for  such  purposes  alone.  The  principal  oaae  is  cited  in  Indiana 
to  the  point  that  the  legislature  baa  the  power  to  authorize  the  organisation  of 
oompanies  for  the  purpose  of  draining  swamp-lands:  0%Reiley  v.  Kankakee  Vol- 
ley  Draining  Co.,  32  Ind.  169,  190,  which  oaae  refers  this  authority  to  tho 
police  power. 

Taxtjio  Powbb  or  Legislature  is  Sufbxms  except  whisk  Constxtu- 
tjoballt  Looted:  Bitty.  Higdon,  67  Am.  Dec.  289,  note 296. 
*  Poxposn  or  Taxation  must  bx  Public:  8harpte$$  v.  Mayor  of  Philadel- 
phia, 59  Am.  Deo.  759,  note  789.  An  assessment  for  the  construction  of  a 
drain  under  the  Indiana  statute  cannot  be  collected  unless  it  is  shown  that 
the  drain  is  necessary  and  conducive  to  the  public  health,  convenience,  or 
welfare,  or  of  public  benefit  or  utility:  Tillman  v.  Kircher,  64  Ind.  104,  citing 
the  principal  case.  The  drainage  acts  of  March  11, 1867,  and  March  9,  1875, 
ahould  be  construed  together;  and  as  the  latter  authorises  the  taking  of  pri- 
vate property  for  public  use  only,  the  former  act  is  not,  as  now  oonctrued, 
nnoonstitational  on  that  point:  Chamber*  v.  Kyle,  67  Id.  211.  Under  the  act 
of  March  11, 1867,  an  application  or  petition  for  the  construction  of  a  ditofc 
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or  drain  must  allege,  and  the  allegation  must  be  proved,  that  the  proposed 
ditch  or  dram  w31  be  conducive  to  the  public  health,  convenience,  or  welfare, 
or  of  public  benefit  or  utility,  to  render  the  subsequent  pronosdhigB  there* 
wider  valid  or  legal:  Detour  v.  Sknptom,  72  Id.  441.  The  above  oaeee  dte 
the  principal  case. 

OomrmvnovAHTY  or  Lnaora  Taxis:  8ee  PeopU  v.  Golemem,  SO  Am.  Doe. 
681,  and  oases  cited  in  the  note  694.  The  principal  case  is  cited  to  the  point 
that  license  taxes  are  constitutional:  CUy  of  Lecmmworih  v.  Booth,  15  Kan, 
436;  Pleuierr.  State,  11  Neb.  569.  A  license  tax  is  not  prohibited  by  the 
constitutional  provision  relating  to  uniformity  of  taxation;  that  provision 
concerns  the  general  levy  alone:  Thomas**  v.  State,  15  Ind.  461;  (tyo/Xc**- 
ttmcebmy  v.  Wmeot,  16  Id.  837,  citing  the  principal  case. 

Whzbm  Exestdigb  or  OonronATiOH  n  Exthbblt  Mass  by  Statuu  a 
qnestion  for  the  judicial  knowledge  of  the  court  below,  the  decision  of  the 
court  upon  the  matter  will  be  presumed  to  be  right:  Herod  v.  Rodman,  1ft 
Ind.  242.  The  corporate  existence  of  a  draining  association  organised  under 
the  Indiana  statute  need  not  be  set  out  in  a  suit  by  the  association  to  recover 
an  assessment:  Delawtor  v.  Scmd  Creek  Ditckmg  Co.,  26  Id.  406.  Both  of 
these  cases  cite  the  principal 
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oir  PomoN  JunoMBHT  m  Bap  on  Dbmubbxb  if  it  sets  out 
merely  the  copy  of  the  record  of  the  judgment,  but  none  of  the  pleadings 
in  the  cause,  and  does  not  in  any  manner  disclose  what  was  the  cause  of 

or  the  subject  of  controversy. 


Appeal  from  circuit  court.    The  opinion  states  the  case, 
ft  D.  Murray  and  N.  J£  Lindtay,  for  the  appellant. 
B.  VaUe  and  JET.  A.  Btxnue,  for  the  appellees. 

By  Court,  Wobdbn,  J.  Action  by  the  appellees  against  the 
appellant,  upon  a  judgment  recovered  by  the  plaintiffs  against 
the  defendant,  in  the  district  court  of  Polk  county,  in  the 
state  of  Iowa. 

The  complaint  is  in  the  usual  form,  setting  out  a  copy  of  the 
record  of  the  judgment.  The  record  thus  set  out  is  evidently 
imperfect,  as  it  contains  none  of  the  pleadings  in  the  cause  (if 
any  were  filed),  nor  does  it  in  any  manner  disclose  what  was 
the  cause  of  action,  or  the  subject  of  controversy.  It  begins 
with  the  usual  entry,  showing  the  impaneling  of  a  jury,  and 
the  trial  of  the  issue,  and  shows  the  return  of  a  verdict  for  the 
plaintiffs  lor  one  hundred  and  twenty-five  dollars,  with  costs, 
which  is  followed  by  judgment  The  certificate  of  the  clerk 
■tales  that  it  is  a  "  true  copy  of  the  judgment  in  the  case/'  etc 
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There  was  a  demurrer  filed  to  the  complaint,  which  was 
overruled,  and  exception  taken. 

Answers  were  filed,  and  such  proceedings  were  had  as  led  to 
a  judgment  for  the  plaintiffs.  The  ruling  of  the  court  on  the 
demurrer  is  assigned  for  error. 

The  record  upon  which  the  action  was  brought,  with  its 
authentication,  constitutes  a  part  of  the  pleading:  Wertcott  y. 
Brown,  13  Ind.  83.  Hence  the  question  as  to  the  validity  of 
the  record  is  raised  on  the  pleading. 

Whatever  presumptions  may  ordinarily  be  indulged  in,  as 
to  the  jurisdiction  of  the  courts  of  another  state  over  the  par- 
ties to  an  action,  or  the  subject-matter  of  the  suit,  it  appears 
to  us  that  no  such  presumptions  can  make  the  record  thus  set 
out  valid,  so  as  to  make  it  the  foundation  of  an  addon.  In 
order  that  the  judgment  of  a  court  may  be  valid,  it  must  have 
jurisdiction  not  only  of  the  parties,  but  also  of  the  subject- 
matter:  1  Smith's  Lead.  Cas.,  5th  Am.  ed.,  821;  vide  also  2 
Am.  Lead.  Cas.  809. 

There  are  several  ways  of  acquiring  jurisdiction  over  the 
parties,  as  by  summons,  notice,  or  the  voluntary  appearance  of 
the  parties;  and  where  the  record  is  silent  upon  this  point,  ju- 
risdiction is  sometimes  presumed:  Vide  Horner  v.  Doe,  1  Ind. 
130  [48  Am.  Dec.  355].  So  also  where  the  subject-matter  of 
the  suit  appears,  and  the  court  rendering  the  judgment  is  one 
of  general  jurisdiction,  it  may,  perhaps,  be  presumed  that  the 
court  had  jurisdiction  of  the  subject-matter  thus  appearing. 
But  we  know  of  no  case  holding  that  such  presumption  would 
attach  where  the  subject  of  the  adjudication  does  not  appear. 

If  the  judgment  sued  upon  in  this  case  was  rendered  with- 
out any  cause  of  action,  or  in  other  words,  if  no  subject-matter 
was  brought  before  the  court  for  its  adjudication,  we  regard 
the  judgment  as  a  nullity.  If,  on  the  other  hand,  there  was 
a  subject-matter  brought  before  the  court  for  its  adjudication, 
either  by  complaint,  declaration,  or  otherwise,  such  complaint, 
declaration,  or  other  statement  becomes  legitimately  a  part  of 
the  record,  and  is  necessary  to  show  that  the  court  was 
proceeding  in  the  discharge  of  its  judicial  functions,  in  adju- 
dicating upon  the  matter  thus  brought  before  it 

The  certificate  of  the  clerk,  attached  to  the  transcript  of  the 
record  filed,  implies  that  there  might  be  other  proceedings  in 
the  cause,  as  he  only  certifies  that  he  has  given  a  copy  of  the 
"judgment." 

In  whatever  aspect  the  case  may  be  viewed,  we  think  the 
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demurrer  to  the  complaint  was  improperly  overruled;  hence 
the  judgment  must  he  reversed. 
The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc. 


RaooKD  Showdio  Gauss  op  Action  ajtd  Judoxxst  BumuD 
ii  sufficient  to  annex  to  plaintiff's  petition  in  an  action  on  a  judgment  of  a 
sister  state:  LattercttT.Oook9&Axa.Itoo.42a,iwU4Zl;9*Bali*aT.2ro*frp 
Id.  468.  Hie  principal  oaae  is  cited  to  the  point  that  a  pleading  setting  up 
a  tenter  adjudication  most  be  aocompanied  by  a  complete  reoord  of  all  the 
plnartfnp  and  proceedings  of  the  case  on  which  it  is  founded:  WUBammm  v. 
Foreman,  23  Ind.  642.  A  paper  purporting  to  be  a  reoord  of  a  judgment, 
which  mils  to  show  by  what  court  it  was  rendered,  or  when,  or  for  what 
cause  of  action,  is  a  nullity:  IMyfanv.  Buck,  18  Id.  414.  The  absence,  m 
the  reoord  of  a  partition  suit,  of  the  petition  of  the  applicant  for  partition) 
when  the  reoord  is  otherwise  complete,  does  not  render  the  proceedings  Toid 
when  they  come  collaterally  in  question.  They  are  at  most  voidable  only: 
Hall  t.  Law,  102  U.  8.  466;  &  C.,  1  Morrison's  Trans,  397.  The  reoord  of  a 
suit  or  judgment  is  a  written  instrument*  within  the  statute  requiring  a  copy 
of  such  instruments  to  be  filed  with  the  pleadings:  Bwmg  v.  Jibftejo*,  15  Ind. 
•U  A  personal  judgment  that  is  rendered  without  notice  of  the  pendency  of 
is  a  nullity,  binding  on  no  one:  Nkkoimm  v.  Sttphmu,  47  Id.  1M» 
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Widow  ah*  Widowsb,  nr  Cohtbmflatioii  or  Mimsueu,  Qbalut 
Aobxb,  in  order  that  the  marriage  may  not  change  their  rights  in  their 
property,  which  was  real  and  personal,  and  in  order  that  the  same  may 
descend  to  their  respective  children  by  former  marriages  as  though  no 
marriage  between  them  had  taken  place;  that  the  husband  shall  pay  to 
the  wife  during  coverture  one  third  of  the  net  profits  of  his  lands  for  her 
use,  and  claim  no  right  to  the  use  or  control  of  her  separate  property 
during  coverture  or  siterwartU,  but  let  it  all  go  to  her  children  by  her 
former  marriage,  if  not  otherwise  disposed  of  by  her;  and  that  in  consid- 
eration of  this,  the  wife  relinquishes  all  claim  to  any  portion  of  her  in- 
tended husband's  estate  after  his  death,  but  agrees  that  it  shall  all  go  to 
hk  children  by  a  former  marriage,  if  not  otherwise  disposed  of  by  him; 
and  the  parties  marry,  and  the  husband  afterwards  dies,  having  fully 
executed  the  agreement,  so  that  the  consideration  therefor  was  fully  paid 
to  and  received  by  the  wif e— such  agreement  is  to  be  regarded  as  fully 
executed  by  both  parties;  it  is  extremely  liberal  to  the  wife,  and  is  not 
void  for  being  by  parol,  nor  is  it  void  on  the  ground  that  it  is  not  to  be 
performed  within  one  year;  and  the  widow  of  the  decedent  has  no  claim 
against  the  estate  for  three  hundred  dollars,  under  the  statute. 

OOVTBAOr  PXRVOBMABCB  OV  WHICH  DOES  SOT  NbOBSSABXLY  BZTBND  BSTOJTO 

Ysab  is  not  within  the  statute  of  frauds. 
Qusvrn  or  Frauds  Amiss  only  to  Oasss  whxrs  Ctarnuor  is  sot  ** 
ss  PsWOBMSD  by  either  party  within  a  year. 
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Husband  mat  by  Antenuptial  Contract  Purchase  Wmfs  Pibsohal 
Fobtvnb,  and  therefore  he  may  hay  her  interest  in  his  own. 

Ahtkwuptial  Contracts  to  bb  Exboutbd  after  MAB&iAonare  not  destroyed 
hy  the  marriage. 

Appeal  from  court  of  common  pleas.  The  opinion  states 
Che  case. 

/.  Bradley,  for  the  appellant. 

By  Court,  Perkins,  J.  Susannah  Houghton,  the  widow  of 
James  Houghton,  deceased,  brought  her  action  in  the  court 
below  against  the  appellant,  administrator  of  said  decedent,  to 
recover  three  hundred  dollars,  which  she  claimed  under  the 
provisions  of  section  21  of  the  "  Act  regulating  descents  and 
the  apportionment  of  estates: "  1  R.  S.  251. 

The  defense  set  up  was,  in  substance,  that  said  Susannah, 
prior  to  her  marriage  with  the  decedent,  was  a  widow,  and  had 
children  by  a  former  husband,  and  was  possessed  of  property, 
real  and  personal,  acquired  by  her  former  marriage;  and  the 
decedent  was  a  widower  having  children  by  a  former  marriage, 
and  also  property  acquired  by  such  former  marriage;  that  be- 
fore their  marriage,  and  in  view  of  the  same,  in  order  that 
their  contemplated  marriage  might  not  effect  any  change  in 
their  respective  rights  to  the  property,  and  that  the  same  might 
descend  to  the  children  of  each  as  though  no  marriage  had 
taken  place,  it  was  verbally  agreed  that  the  decedent  should 
pay  to  said  Susannah  during  coverture  one  third  of  the  net 
profits  of  his  lands  for  her  use,  independent  of  his  control,  and 
claim  no  right  to  the  use  or  control  of  her  separate  property 
during  coverture,  or  afterwards,  but  let  it  all  go  to  her  children 
by  her  former  marriage,  if  not  otherwise  disposed  of  by  her; 
and  in  consideration  of  the  foregoing,  said  Susannah  relin- 
quished all  claim  to  any  portion  whatever  of  her  said  intended 
husband's  estate  after  his  death,  but  agreed  that  it  should  all 
go  to  his  children  by  a  former  marriage,  if  not  otherwise  dis- 
posed of  by  him. 

This  agreement  was  held  invalid  by  the  court  below. 

The  agreement  was  fully  executed  on  the  part  of  the  de- 
ceased husband,  so  that  the  consideration  for  the  agreement  of 
relinquishment  on  the  part  of  the  wife  was  fully  paid  and 
received;  and,  inasmuch  as  the  property  in  which  she  relin- 
quished her  right  was  in  the  possession  of  the  husband,  and 
then  in  his  representative  after  his  death,  no  act  was  required 
to  be  done  on  the  part  of  the  wife  or  widow  in  further  execu- 
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tion  of  the  agreement  on  her  part;  and  it  seems  that  the  agree- 
ment may,  therefore,  be  regarded  as  one  folly  executed  by 
both  parties.  This  would  appear  to  be  manifest  from  the  fact 
that  the  widow  is  now,  in  violation  of  her  agreement,  in  viola- 
tion of  equity  and  good  faith,  invoking  the  aid  of  a  court  to 
enable  her  to  prevent  the  execution  on  her  part  from  becoming 
operative.  The  agreement  was  extremely  liberal  to  the  wife, 
and  was  not  void  for  being  by  parol:  Barnstt  v.  Ooing$,  8 
Black!  284  [44  Am.  Dec.  766];  Rem*  v.  Resor,  9  Ind.  847; 
Livingston  v.  Livingston,  2  Johns.  Ch.  637;  MaJAn  v.  Coult,  4 
Ind.  535;  see  2  Bright's  Husband  and  Wife,  90  et  seq. . 

The  foregoing  cases  show  that  the  contract  might  have  been 
valid,  even  if  it  had  been  made  during  coverture.  It  was 
affirmed  and  executed  during  that  relation. 

It  is  claimed  that  the  contract  was  void  because  not  to  be 
performed  within  one  year. 

It  seems  that  contracts,  as  a  general  proposition,  are  not,  by 
part  performance,  taken  out  of  the  operation  of  that  clause  of 
the  statute  making  contracts  incapable  of  enforcement  by  suit 
where  they  are  not  to  be  performed  within  a  year:  See  note  to 
Anton  v.  Embltrs,  in  1  W.  Black.,  2d  ed.,  854;  Walk.  Am. 
Law,  423.  But  in  this  case,  we  have  seen,  performance 
probably  took  place.  And  as  to  the  application  of  the  rule  to 
contracts  concerning  marriage,  and  the  rights  and  liabilities 
incident,  see  Jenkins  v.  Eldredge,  3  Story,  184.  But  if  per- 
formance was  not  shown  to  have  taken  place,  still,  according 
to  the  case  of  Wiggins  v.  Keizer,  6  Ind.  252,  the  contract  was 
not  one  of  which  the  performance  necessarily  extended  beyond 
a  year,  so  that  it  was  not  within  the  statute. 

It  may  properly  be  noticed  here  that  this  suit  involves  only 
personal  estate;  and  it  may  be  laid  down  as  undoubted  law 
that  it  was  always  competent  for  the  husband,  by  an  ante- 
nuptial contract,  to  purchase  his  wife's  personal  fortune: 
Bright  on  Husband  and  Wife,  90  et  seq. 

It  may  be  farther  observed  that  the  statute  only  applies  to 
cases  where  the  contract  is  not  to  be  performed  by  either  party 
to  it  within  a  year:  Smith  on  Contracts,  Bawle's  ed.,  140. 

If  he  could  buy  hers,  it  would  surely  be  competent  for  him 
to  buy  out  her  interest  in  his  own. 

Antenuptial  contracts,  to  be  executed  after  the  marriage  has 
been  determined,  are  not  destroyed  by  the  marriage:  1  Share. 
Bla.  Com.  442,  note  28. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  eta. 
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Rule  that  Settlement  Bona  Fzbb  Made  boobs  and  or  Oovtkmplatiok 
cw  Marktaob  ii  good  against  the  husband  and  hia  subsequent  creditors  and 
purchasers,  applies  to  eases  where  property  is  aetUed  on  the  intended  wife  by 
the  intended  husband,  and  is  yet  more  inflexible  in  oases  where  the  intended 
wife,  with  the  knowledge  of  her  intended  husband,  secures  her  own  property 
to  her  own  use  and  that  of  her  children:  Spears  v.  Shropshire,  66  Am.  Dec 
206;  see  also  Charles  r.  Charles,  66  Id.  166;  Baldwin  t.  Carter,  42  Id.  735* 
Oacksnbach  v.  Brxmse,  89  Id.  101;  see  note  on  marriage  settlements,  MerrUt 
v.  Scoti,  60  Id.  871  etseq. 

CONTBAOT  CAPABLE  Of  PBBJDBMANOB  WITHIN  YSAB  IS  HOT  WZrHDT  &TAX- 

cm  or  Fbauds:  BUmdmgw.  Sorgo*,  66  Am.  Deo.  720^  and  note  citing  priosr 
eases  722. 

Oobtbaot  Capable  or  Pebjobmance  oh  On  Sn»  within  Ybab  and. 
aotnally  so  performed  is  not  within  the  statute  of  frauds,  though  not  capable) 
of  performance  on  the  other  side  within  a  year:  Blamdmg  v.  Sargml,  66  Am. 
Dec.  720,  note  722.  Statute  of  frauds  applies  only  to  oases  where  the 
tract  is  not  to  be  performed  by  either  party  to  it  within  a  year:  Hough 
Btyht*  Btfrt,  20  Ind.  27,  citing  the  principal  case. 

The  nuarcirAL  case  is  crd  aa  follows:  An  antenuptial  agreement 
earning  the  property  rights  of  hnsband  and  wife  respectively  was  held  valid 
on  the  authority  of  the  principal  case,  in  Dean  r.  Richards,  16  Ind.  116;  so  in 
MamboU  v.  Bast,  66  Id.  54a  In  Richards  v.  Richards,  17  Id.  640,  it  was  held 
that  the  provisions  of  an  antenuptial  contract  were  intended  to  and  did  ex- 
clude the  wife  from  claiming  that  interest  in  the  lands  to  which  she  would 
otherwise  have  been  entitled  under  the  law.  A  parol  post-nuptial  agree- 
ment made  in  view  of  a  voluntary  separation,  and  fully  executed  by  the  hua- 
band, whereby,  for  a  fair  and  just  consideration,  the  wife  relinquishes  all 
claim  to  a  distributive  share  of  the  husband's  personal  estate,  in  case  she  sur- 
vive him,  will  be  upheld  and  enforced  in  equity,  and  the  intervention  of  •> 
trustee  is  unnecessary:  MUler's  Esc'rsY.  MtUer,  16  Ohio  St.  681. 


Long  v.  Morrison. 

[14  INDIANA,  696.] 

At  Common  Law,  Right  or  Action  against  Physician  ran  MalpbactiOby 
founded  on  the  tort,  died  with  the  death  of  the  person  injured. 

Two  Actions  Lib  fob  Psbsonal  Injuries  to  Married  Women,  Infant*, 
amp  Servants:  one  by  the  husband,  father,  or  master  for  the  loss  of 
service,  etc;  the  other  by  the  husband  and  wife,  the  infant,  or  servant; 
for  the  personal  injury. 

Fob  Malpractice  Resulting  in  Death  or  Wife,  Husband  has  Riokw 
or  Action  for  the  loss  of  service,  etc.,  sustained  by  him  between  the> 
times  of  the  <wmmi>"m  of  the  injury  and  the  death  of  the  wife. 

Right  or  Action  fob  Malpbactice  Resulting  nr  Death  or  Win,  if  i» 
grows  out  of  the  breach  of  the  contract  for  skillful  service  on  the  part  of 
the  physician,  is  a  chose  in  action,  and  survives  the  death  of  the  wife. 

At  Common  Law  and  under  Code  or  Indiana,  Husband  and  Wlte  must 
Join  in  suits  for  injuries  by  third  persons  to  the  person  of  the  wife;  and 
the  husband  can  settle  and  release  such  actions,  at  least  wham  brought 
for  injuries  to  the  wife  by  malpractice. 
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ajo>  Pdkbui.  BinaBDTATiTB  orWinim  Jot*  la  eatSon  for 
malpractice  molting  in  death  of  wife,  under  statute  providing  "whan 
the  death  of  one  is  caused  by  the  wrongful  aot  or  omission  of  another, 
the  personal  representatxres  of  the  former  may  maintain  an  aotion  there- 
for against  the  latter,  if  the  farmer  might  hare  maintained  an  aotion  had 
ha  lived,  against  the  latter  for  an  injury  for  the  same  aot  or  omission;" 
hot  the  hnahand  would  hare  no  right  to  settle  the  suit,  nor  control  the 
proceeds  of  it,  independent  of  the  administrator,  since  the  statute  de- 
dares  the  use  to  be  made  of  the  proceeds  of  the  judgment  recovered. 
Rov-JoonxBm  or  Husrajto  with  Pxrsohal  IUfbx«htaixvb  or  Wm  hi 
for  malpractice  resulting  in  the  death  of  the  wife  is  no  ground  for 
under  the  code,  if  it  was  not  specially  raised  as  an  objection 


GmaSAOixB  or  Wrrraaa  oabvot  n  Imfbaohxd  by  Pboot  or  Snroui  Aov 
or  Immobauit. 

Pbtsiclui  n  Liablb  torn  Daxaobb  Aurora  as  Wbxl  ibom  Wast  or 
Skill  aa  from  the  want  of  application  of  skill. 

Damage*  nr  Acncm  job  MiT.wufmai  nr  Oauszvo  Death  or  Wm.- The 
following  instruction  hi  correct:  "The  aotion  is  predicated  upon  the 
Injury  to  the  deoeasedi  and  the  amount  of  damages  should  be  compensa- 
tory for  the  injury,  abort  of  the  loss  of  life,  which  the  law  cannot  esti- 
mate. The  jury  may  well  oonsider  the  pain  and  sunteing  of  the  deceased, 
but  not  the  suffering  of  her  parents,  nor  the  suffering  nor  loss  of  the  hue* 


Aana*  m  bt  Hubbabd  ob  Mastib  ob  Pabsht  for  their  individual 
respectively,  occasioned  by  tortious  acts  towards  the  wife,  infant 
child,  or  servant,  the  individual  suffering  of  the  immediate  subject  of  the 
wrongful  act  cannot  be  taken  intoaooount  in  the  assignment  of  damages. 

Action  for  malpractice.    The  opinion  states  the  case. 

/.  S.  Newman,  0.  Newman,  J.  P.  SiddaU,  N.  JET.  Johnson,  O. 
W.  Julian,  and  L.  DeveUn,  for  the  appellant. 

By  Court,  Pebkins,  J.  James  Long  was  called  as  a  physi- 
cian to  attend  upon  Mrs.  Margaret  Edmonds,  wife  of  Joseph 
W.  Edmonds.  By  malpractice,  as  is  alleged,  he  caused  her 
death.  Her  husband,  Joseph  W.  Edmonds,  is  still  living. 
This  feet  is  shown  by  the  record  to  have  entered,  as  an  ele- 
ment, into  the  case.  Lewis  B.  Morrison,  as  administrator  of 
said  Margaret,  sued  Long  to  recover  damages  for  causing  her 
death,  and  obtained  judgment  of  two  thousand  dollars. 

The  first  question  arising  is,  Will  the  action  lie?  It  will  not 
He,  if  founded  on  the  tort,  upon  the  common  law.  The  right 
of  such  action  on  the  case,  by  that  law,  died  with  the  person: 
Perk.  Pr.  121;  Ind.  Dig.  100;  1  Billiard  on  Torts,  93;  Carey  v. 
Berkshire  R.  E.  Co.,  1  Cush.  478  [48  Am.  Dec.  616].  And  see 
Lynch  v.  Davie,  12  How.  Pr.  828,  cited  in  Abb.  Pr.  375;  and 
Reeve's  Dom.  BeL  877.    See  this  latter  authority  for  a  sugges* 
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At  common  law,  two  actions  lie  for  personal  injuries  to  mar- 
ried women,  infants,  and  servants:  one  by  the  husband,  fa- 
ther, or  master,  for  the  loss  of  service,  etc.;  the  other  by  the 
husband  and  wife,  the  infant,  or  servant,  for  the  personal  in- 
jury: Bariley  v.  Ritchmyer,  4  N.  Y.  38  [53  Am.  Dec.  338];  Rob- 
alina  v.  Armstrong,  15  Barb.  249;  1  Starkie  on  Slander,  349; 
Ind.  Dig.  28;  Hart  v.  Crow,  7  Blackf.  351. 

In  the  case  at  bar,  then,  the  husband  had  a  right  of  action 
for  the  loss  of  service,  etc.,  sustained  by  him  between  the  times 
of  the  commission  of  the  injury  and  the  death  of  the  wife  re- 
sulting therefrom.  And  if  that  right  of  action  grew  out  of  the 
breach  of  the  contract  for  skillful  service  on  the  part  of  the 
physician,  it  survived  the  death  of  the  wife.  It  was  a  choee 
in  action:  2  Kent's  Com.  351. 

And  if  the  entire  right  of  action  in  the  case  grew  out  of 
breach  of  contract  (the  tort  consisting  in  negligent  execution 
thereof),  then,  it  would  seem,  the  action  by  the  husband,  with 
whom  was  the  contract,  for  the  damages  resulting  from  its 
breach,  must  exhaust  the  right  to  sue  for  that  breach.  But  i£, 
at  common  law,  an  action  would  lie  for  the  wrong  done  to  the 
wife,  in  addition  to  the  separate  suit  by  the  husband  for  lose 
of  service,  etc.,  where  the  wife  survived;  and  further,  if  such 
right  of  action  would  be  a  chose  in  action,  still  our  statute  has 
not  vested  it  in  the  wife  any  further  than  the  common  law  did, 
because  that  statute  only  vests  in  her  "the  personal  property 
held  by  her  at  the  time  of  her  marriage,  or  acquired  during 
coverture  by  descent,  devise,  or  gift: "  Acts  of  1853,  p.  57,  sec.  5. 

And  at  common  law,  as  also  still  by  our  code,  husband 
and  wife  must  join  in  suits  for  injuries  by  third  persons  to 
the  person  of  the  wife:  Perk.  Pr.  136,  137.  And  the  husband 
can  settle  and  release  such  actions,  at  least  when  brought  for 
Injuries  to  the  wife  by  malpractice:  Ballard  v.  Russell,  83  Me. 
198  [54  Am.  Dec.  620],  cited  in  2  Hilliard  on  Torts,  591. 

In  Merrill  v.  Smith,  37  Me.  394,  it  was  held  that  under  the 
married  women's  act,  the  husband  had  a  right  to  the  earnings 
of  the  wife,  and  to  property  purchased  with  such  earnings,  as 
at  common  law. 

In  no  aspect  of  the  case  at  bar,  then,  could  Mrs.  Edmonds, 
if  surviving,  maintain  a  separate  action  against  Long  for  the 
injury,  to  obtain  compensation  for  which  this  suit  is  prose- 
cuted. Can  her  administrator  maintain  such  a  suit?  If  so,  it 
Is  because  the  action  is  authorized  by  the  code.  Is  it  thus 
authorized?    It  is  enacted: 
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"Sec  27.  A  father ,  or  in  ease  of  his  death  or  desertion  of  his 
fondly,  or  imprisonment,  the  mother,  may  maintain  an  action 
Cor  the  injury  or  death  of  a  child;  and  a  guardian,  for  the  in- 
jury or  death  of  his  ward.  But  when  the  action  is  brought  by 
the  guardian  for  an  injury  to  his  ward,  the  damages  shall 
inure  to  the  benefit  of  the  ward:"  2  R.  S.  33. 

"  Sec.  784.  When  the  death  of  one  is  caused  by  the  wrong- 
ful act  or  omission  of  another,  the  personal  representatives  of 
the  former  may  maintain  an  action  therefor  against  the  latter, 
if  the  farmer  might  have  maintained  an  action,  had  he  lived, 
against  the  latter  for  an  injury  for  the  same  act  or  omission. 
The  action  must  be  commenced  within  two  years.  The  dam- 
ages cannot  exceed  five  thousand  dollars,  and  must  inure  to 
the  exclusive  benefit  of  the  widow  and  children,  if  any,  or  next 
of  kin,  to  be  distributed  in  the  same  manner  as  personal  prop* 
erty  of  the  deceased:"  2  R.  S.  205. 

Personal  property,  it  may  be  remarked,  of  the  deceased,  in 
certain  contingencies,  might  go  to  the  husband.  And  see  IS 
Ind.  426. 

The  first  point  to  be  settled  here  is,  Was  the  death  of  Mrs. 
Edmonds  caused  by  such  a  wrongful  act  as  would  have  fur- 
nished a  ground  of  action  on  account  of  personal  injury  to  her, 
had  she  survived?  We  hold  the  affirmative.  The  act  might 
have  been  sued  for  in  tort  by  her  with  her  husband  had  she 
survived,  as  it  is  now  by  her  representative:  1  Chit.  PL  134, 
135. 

This  being  the  case,  we  inquire,  in  whom  would  have  been 
the  right  of  action?  It  would  have  been  in  the  husband  and 
wife  jointly  so  long  as  they  both  lived,  but  would  have  existed 
in  the  wife  alone  on  the  death  of  the  husband,  the  wife  surviv- 
ing: 1  Swann's  Pr.  88,  89;  Reeve's  Dom.  Bel.  63. 

Now,  the  above  statute  continues  the  right  of  action  in  the 
personal  representative  of  a  deceased,  where  the  deceased  might 
have  sued  if  living;  and  two  views  here  present  themselves  to 
the  mind  of  the  court  as  to  the  manner  of  this  survivorship. 

1.  Where  the  disability  of  coverture  does  not  exist,  the  right 
of  action  exists  in  the  injured  party,  and  survives  to  the  repre- 
sentative of  such  party;  and  as  death  terminates  the  coverture, 
the  right  of  action  survives  to  the  representative  alone  of  the 
deceased  in  cases  like  the  present.  Some  of  the  members  of 
the  court  held  this  position. 

2.  The  right  of  action  may  be  regarded  as  continued  by  the 
•tatute  in  the  personal  representave  just  as  it  existed  in  the 
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deceased.  Hence,  in  this  case,  it  caused  the  right  of  action  to 
survive  to  the  representative  of  the  wife,  as  one  to  be  prosecuted 
jointly  with  the  surviving  husband;  though  under  the  statute 
he  would  not  have  a  right  to  settle  the  suit,  nor  control  the 
proceeds  of  it,  independent  of  the  administrator;  as  the  statute 
declares  the  use  to  be  made  of  the  proceeds  of  the  judgment 
recovered. 

Under  this  view,  the  conclusion  would  be  that  the  action  is 
maintainable;  but  that  it  should  have  been  brought  in  the 
joint  names  of  the  husband  and  administrator.  Nevertheless 
under  the  code  the  non-joinder  of  the  husband  in  this  case  will 
not  be  ground  of  reversal,  because  it  was  not  specially  raised  as 
an  objection  below. 

On  the  trial,  the  defendant  proposed  to  impeach  the  character 
of  the  plaintiff's  principal  witness  by  proof  of  a  single  act  of 
immorality.  Permission  to  do  so  was  rightly  refused.  Proof 
should  have  been  offered  of  his  general  character  for  morality: 
See  Shattuck  v.  Myers,  13  Ind.  46  [74  Am.  Dec.  236].  In  that 
case  particular  acts  of  immorality  on  the  part  of  a  witness  were 
permitted;  not  for  the  purpose,  however,  of  impeaching  her 
moral  character  as  a  witness.  The  action  was  for  seduction. 
The  father,  who  brought  the  action,  introduced  the  daughter 
as  a  witness;  and  it  was  held  that  while  in  her  character  as 
witness  she  could  only  be  impeached  in  the  usual  mode 
through  general  questions,  yet  in  her  character  as  the  im- 
mediately injured  party,  and  the  source  of  damages  in  the 
suit,  immoral  acts  showing  that  source  to  be  impure  might 
be  proved  in  mitigation  of  damages. 

The  court,  on  the  trial  of  the  case  at  bar,  correctly  instructed 
the  jury  on  the  question  of  liability  of  the  physician  for  un- 
skillfulness.  He  was  liable  for  damages  arising  as  well  from 
the  want,  as  from  the  want  of  application,  of  skill.  "  It  is  the 
party's  own  fault  if  he  undertakes  without  having  sufficient 
skill,  or  if  he  applies  less  than  the  occasion  requires: "  Story 
on  Bailments,  sec.  431.  See  Conner  v.  Winton,  8  Ind.  315  [65 
Am.  Dec.  761];  3  Share.  Bla.  Com.  122,  and  note  169. 

On  the  subject  of  damages,  the  court  told  the  jury  that  the 
action  was  predicated  "  upon  the  injury  to  the  deceased;  and 
the  amount  of  damages  should  be  compensatory  for  the  injury, 
short  of  the  loss  of  life,  which  the  law  cannot  estimate;  that 
the  jury  might  consider  the  pain  and  suffering  of  the  deceased, 
but  not  the  suffering  of  her  parents,  nor  the  suffering  nor  loss 
of  the  husband;  that  vindictive  damages  could  not  be  given. 
Dor  an  amount  exceeding  that  laid  in  the  complaint." 
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On  the  question  of  damages  in  this  class  of  cases,  the  com- 
mon-law role  must  prevail-  Oar  statute  differs  materially 
from  that  of  New  York,  tinder  which  OULfidd  r.  Now  York  and 
H.B.R.  Co^  14  N.  Y.  310,  was  decided. 

Where  the  action  is  by  the  husband,  or  master,  or  parent, 
for  their  individual  losses  respectively,  occasioned  by  tortious 
acta  towards  the  wife,  infant  child,  or  servant,  the  individual 
suffering  of  the  immediate  subject  of  the  wrongful  act  cannot 
be  taken  into  account  in  the  assignment  of  damages:  See  Ohio 
AM.R.R.  Co.  v.  Kndofl,  13  Ind.  868. 

The  judgment  is  affirmed,  with  one  per  cent  damages,  and 


or  PAxnouhAM  An  or  Imrauurr  n  vjot  Amuiiu  to  inv 
oraJbethii  general  ehmetar:  WSmm  v.  BtaH,  IS  lad.  88s» 
the  pisneipal  ones.  Sao  the  note  to  AUm  t.  Afasv,  78  Am.  Dm.  771, 
prior  gmos  in  this  aeries  to  thia  point. 
What  Damacub  HumAjro  mat  Baoovxa  voa  Lrjuane  to  Wins  HopUm 
▼.  AOamUc  etc  B.  B.  Co.,  7  Am.  Dec  287,  note  290.  No  damages  ana  reeov* 
arable  lor  the  bereavement  in  an  action  lor  oanaing  death:  Ckieago  t.  Mafor9 
68  Id.  663,  note  669;  er  for  the  angoiah  and  saihrings  of  a  lather  in  an  action 
by  him  for  mjnries  to  hie  eon:  Bku*r.  OamBkm&lL  Co.,  G*  Id.  UL  Sri- 
denoooi  dnngnter's  saihrings  ie  admissible  m  action  by  father  for  injnry  to 
daughter:  Kmmtwd  t.  Bar**,  48  Id.  848. 

So  Acnov  ax  Ommom  Law  voa  Iajuaae  Gaubtxo  Dbatb:  OwaaeafflaT 
ek.  inc.  Co.  t.  ifcv  York  etc  £.  A.  Co.,  66  Am.  Dee.  671,  and  eaeaa  cited  in 
the  note  677.  At  common  law,  an  action  for  an  injury  to  the  person  canned 
by  the  want  of  amU  or  negligence  of  a  surgeon,  aKhongh  baaed  on  contract, 
fid  not  serrir*  the  death  of  either  party:  Wof/v.  Wall,  40  Ohio  St  111, 
citing  the  principal  oeao* 

Liaklrt  or  Pttmaun  ato  8pbovjpj«  voa  Naouaimmx  Note  to  Horn* 
md  ▼.  Oroeer,  48  Am.  Deo.  481-487;  LeigkUm  t.  Sargemt,  69  Id.  886-818) 
Smmmaa  t.  Hemy,  63  Id.  611. 

Both  Hubbahb  ajtd  Whb  must  Jaar  nr  Aooov  or  Toar  voa  Lotus* 
toWxvb:  Ballard  t.  BuseeU,  64  Am.  Deo.  820;  Tforno*  t.  JFfeoWsfer,  67  Id. 
466.  Hoeband  mnst  join  with  wife  in  an  action  against  a  physician  for  hv 
Jenee  to  her  by  malpractice;  BarmU  t.  Leonard,  88  lad.  488. 

Aorioan  voa  Ihjukebb  to  RvxAXirva:  Thia  subject  ie  ti sated  m  the  note 
to  Carey  t.  BerkmMre  B.  B.  Co.,  48  Am.  Deo.  618-841.  A  father  has  an  action 
tor  injury  to  hie  child:  SMelds  *.  FonoA  60  Id.  688;  Demm  r.  Clark,  48  Id. 
871;  Kemmard  y.  Burton,  43  Id.  24&. 

OnjaonoN  or  Dsroor  of  Parm  vnmr  n  Tatjot  nr  Oottct  bvaow: 
iiwrcs  ▼..»«*»«*,  68  Am.  Dec.  274,  note  280;  see  Jftetaey  t.  Iter*,  Id.  86% 
note  861;  BeoU  r.  £«*«,  67  M.  288,  note  868;  Zabrkbie  y.  Booth,  to  Id.  661, 
note  661. 

Thb  ranKSPAL  ciaa  n  oxna>  as  follows:  At  common  law,  an  action  for 
injuries  to  a  child  caused  by  the  wrongful  act  of  another  would  not  lie  after 
the  death  of  the  child,  either  for  the  injury  to  the  person  of  the  child  or  for 
IbeLanof  itaserrice:  Qamv.Wormnm,  68  lad.  462.    For  torts  to  wives  and 
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minor  children  there  are  two  actions:  one  by  the  hatband  or  lather  for 
loss  of  service,  expenses,  eta,  and  the  other  by  the  husband  and  wife,  or  by 
the  children,  for  the  injury  to  the  person:  Roger*  v.  Smith,  17  Id.  324.  The> 
action  for  malpractice,  though  sounding  in  tort,  is  founded  upon  contract^ 
and  the  complaint  need  not  arer  the  absence  of  negligence  on  the  part  of  the 
plaintiff:  Coon  v.  Vaughn,  64  Id.  91.  Action  for  causing  the  death  of  a  per- 
son is  given  by  the  statute  to  the  personal  representative  of  the  deceased,  bat 
the  action  is  prosecuted  for  the  benefit  of  the  widow  and  children  or  next  of 
kin,  and  the  names  of  these  persons,  and  their  relationship  to  the  dooemaod» 
should  be  stated  in  the  complaint:  Indkmapolii  etc  JLJLOxt.  Kmtys  Adrrn'r* 
S3  Id.  137,  citing  the  principal 
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Vrvnro  up  Pbopxbtt  uhpxb  Writ,  and  executing  delivery  bend 

does  not  estop  the  execution  defendant  from  claiming  the  property  aw 
exempt  from  execution  at  any  time  before  sale. 

The  opinion  states  the  facts. 

A.  Steele  and  H.  D.  Thompson,  for  the  appellant 

L  Van  Devanter  and  J.  F.  McDowell,  tor  the  appellee. 

By  Court,  Hanna,  J.  Webster  recovered  a  judgment,  and 
sued  out  an  execution  thereon,  against  Eltzroth,  who  gave  tip 
certain  property  to  the  officer  upon  the  writ,  and  executed  a 
delivery  bond  therefor.  Afterward,  and  before  the  day  of  sale, 
he  claimed  the  property  as  exempt  from  execution.  The  claim 
was  refused  by  the  officer,  and  the  property  sold;  the  execu- 
tion plaintiff  being  the  purchaser.  Eltzroth  was  a  resident 
householder.  These  facts,  among  others,  were  agreed  to  on 
trial;  and  Eltzroth  offered  to  prove  that  he  had  not  three  hun- 
dred dollars'  worth  of  property,  from  the  time  of  the  recovery 
of  the  judgment  to  the  day  of  sale.  The  evidence  was  ex- 
cluded. Eltzroth  brought  this  suit  to  recover  the  possession 
of  the  property  so  sold.  Verdict  and  judgment  against  him. 
The  instructions  of  the  court  were  to  the  effect  that  an  execu- 
tion defendant  has  the  right  to  claim  the  benefit  of  the  exemp- 
tion law,  at  any  time  before  the  sale  of  property,  unless  he 
waives  it;  that  giving  up  property  on  an  execution,  or  execut- 
ing a  delivery  bond  therefor,  after  levy,  estops  the  execution 
defendant  from  asserting  such  claim;  and  is  also  a  waiver  of 
that  right.  We  are  asked  to  determine  whether  this  construc- 
tion of  the  statute  is  correct 

In  State  v.  Melogue,  9  IncL  196,  it  was  strongly  intimated. 
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that  the  statute  contemplated  a  levy  before  the  execution  de- 
fendant could  avail  himself  of  the  benefits  of  the  exemption 
law.  It  certainly  was  not  the  intention  of  the  law-makers, 
that  after  such  levy — perhaps  of  all  a  man  might  possess  for 
the  comfort  or  sustenance  of  his  family — he  should  be  deprived 
of  the  opportunity  to  retain  the  possession  of  it,  by  the  execu- 
tion of  a  delivery  bond,  until  the  question  of  his  right  to  have 
it  exempt  should  be  determined.  We  are  therefore  of  opinion 
that  the  execution  of  such  a  bond  would  not  estop  him  from 
setting  up  his  claim  at  any  time  before  sale.  And,  as  the  levy 
has  to  be  made,  we  are  not  able  to  perceive  any  good  reason 
why  the  fact  that  the  property  was  given  up  should  be  con- 
sidered a  waiver  of  the  right  to  claim  it  as  exempt  from  sale. 
The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc. 


Pzbsohai.  Pbopbbty  mat  bb  Glahtbd  as  Bxxmr  up  to  the  tun*  of  sale, 
it  is  taken  by  virtue  of  aa  execution  upon  a  general  personal  judgment 
defendant:  Slaughter  v.  JVriwey,  15  Ind.  49;  bat  levy  mast  be  mads 
before  the  claim  of  exemption  esa  be  perfected  under  the  Indians,  statute: 
BmUkmrn  ▼.  Window,  22  Id.  164;  sad  s  failure  to  make  claim  that  the  prop- 
erty is  exempt  is  s  waiter,  and  renders  it  liable  to  sale:  WUkam§  v.  Oefoa,  76 
Id.  286,  all  citing  the  principal 
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(16  ISDIASA,  U.) 

Is  It™awai  PsOsTTWOBT  Noras  payable  in  a  bank  within  the  stats  only  sis 
placed  upon  the  looting  of  bills  of  exchange  and  governed  by  the  law 


of  Pbomibbobt  Nora  will  be  held  liable  aooording  to  the  law  of  the 
place  where  it  is  payable,  when  the  note  ia  made  in  one  atate  and  payable 
in  another. 

of  Ihdqbsbmbbt  or  Pbomssost  Vant  is  governed  by  the  law  of 
the  place  where  made,  and  not  by  that  of  the  place  where  the  note  is 
payable,  whether  the  note  is  payable  in  the  stats  where  made  or  in  an* 
other.    Overruling  ShaMm  v.  Ooopar,  8  Blaokf.  41. 

or  Dbawib  or  Box  or  Exohutgb  is  governed  by  the  law  of  the 
place  where  the  bill  is  made. 

or  Aoasnoa  of  Box  of  Bsohasob  binds  him  to  pay  at  the 
place  of  acceptance  or  that  named  for  payment;  his  contract  is  therefore 
governed  by  the  law  of  the  place  of  payment. 
Is  Actio*  against  Mabbbs  of  Pbomibbobt  Norm,  it  ia  not  neceaaary  that 
plamtins  should  have  mads  out  a  good  cause  of  action  as  to  all  of  the  de- 
fendants in  order  to  entitle  them  to  recover  against  those  as  to  whom 
they  made  oat  a  good  case. 
Laws  Authokbdio  Judgmxbt  to  bb  Rsxdbbbd  without  benefit  of  sppraise- 
taws,  aooording  to  the  terms  of  a  note,  are  not  anoaBstitntional  and 
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The  opinion  states  the  facts. 
N.  B.  Taylor ',  for  the  appellants. 

By  Court,  Worden,  J.    Suit  by  Standart  and  others  as  in- 
dorsees, against  a  part  of  the  appellants  as  makers,  and  against 
the  others  as  indorsers,  of  a  promissory  note,  set  oat  as  follows, 
vis.: 
"  $2,000.  Indianapolis,  March  28, 1868. 

"Two  months  after  date  we  promise  to  pay  to  the  order  of 
M.  Wolf,  at  the  Mercantile  Bank,  N.  Y.,  two  thousand  dollars, 
value  received,  without  any  relief  whatever  from  valuation  or 
appraisement  laws.  "Hunt  &  Andersons. 

"Indorsed:  M.  Wolf,  John  F.  HilL" 

Pleadings  were  filed,  issues  formed,  and  the  cause  tried  by 
the  court,  resulting  in  a  finding  and  judgment  for  the  plain- 
tiffs against  all  the  defendants  for  the  amount  of  the  note,  and 
interest 

The  note,  it  appears,  was  made  and  indorsed  in  Indiana; 
and  the  question  is  raised  upon  the  pleadings  and  otherwise, 
by  Wolf  and  Hill,  the  indorsers,  whether  their  liability  as  such 
is  to  be  determined  by  the  law  of  Indiana,  where  their  indorse* 
ment  was  made,  or  by  the  law  of  New  York,  where  the  note 
was  payable.  If,  by  the  law  of  New  York,  the  judgment  ie 
right,  as  the  proper  steps  seem  to  have  been  taken  to  hold  the 
indorsers  liable  according  to  that  law,  such  notes  being  there 
governed  by  the  law  merchant;  but  i£  on  the  other  hand,  the 
law  of  Indiana  is  to  determine  the  liability  of  the  indorsers, 
they  cannot  be  held  liable  upon  the  facts  shown;  "due  dili- 
gence" not  having  been  used  to  collect  the  note  of  the  makers, 
as  required  by  our  law,  and  no  excuse  appearing  for  the  want 
of  such  diligence.  In  this  state,  promissory  notes  payable  in 
a  bank  in  this  state,  only,  are  placed  upon  the  footing  of  bills 
of  exchange,  and  governed  by  the  law  merchant. 

We  suppose  it  to  be  clear  that  the  liability  of  an  indorser  of 
a  note,  payable  generally  without  any  place  of  payment  being 
specified,  is  to  be  determined  by  the  law  of  the  state,  or  place 
where  the  indorsement  is  made:  Yeatonan  v.  Cullen,  5  Black! 
240;  Edwards  on  Bills,  186.  But  the  question  whether  this 
be  the  case  in  relation  to  a  note  made  payable  in  another 
state  than  that  in  which  it  is  indorsed,  requires  some  further 
examination. 

In  the  case  of  a  note  made  in  one  state  and  payable  in  an- 
other, it  is  clear,  by  all  the  authorities,  that  the  maker  will  be 
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bald  liable  aooording  to  the  law  of  the  plaae  when  it  is  pay- 
able, as  that  is  the  place  where  bis  contract  is  to  be  performed, 
and  be  is  presumed  to  have  contracted  with  reference  to  the 
law  erf  that  place:  Cox  v.  United  Statu,  6  Pet  172;  Story  on 
Promissory  Notes,  see.  166.  It  does  not  follow,  however,  be- 
cause the  contract  of  the  maker  would  be  governed  by  the  law 
of  the  place  of  payment,  that  the  contract  of  the  indonsr 
would  be  governed  by  the  same  law.  The  maker  binds  him- 
self to  pay  at  the  place  named  in  the  note  for  payment,  and 
there  his  contract  is  to  be  performed.  The  indorser  promises, 
upon  certain  conditions,  which  are  not  expressed  in  the  con- 
tract of  indorsement,  but  which  are  implied  by  law,  that  he 
will  pay  the  note;  but  not  that  he  will  pay  it  at  the  place 
named  in  the  note  for  payment.  This  promise  is  general  for 
the  payment  of  the  note  upon  the  implied  conditions;  and 
such  general  promise,  not  specially  to  be  performed  elsewhere, 
is  governed  by  the  lex  loci  contractus,  which  most  determine 
the  conditions  upon  which  he  is  to  be  held  liable. 

The  authorities  establishing  the  proposition  that  the  con- 
tract of  indorsement  in  snob  case  is  governed  by  the  law  of 
the  place  where  made,  and  not  by  that  of  the  place  where  the 
note  is  payable,  are  clear,  and  to  our  minds  satisfactory. 
Some  of  them  will  be  noted.  In  Aymar  v.  Sheldon,  12  Wend. 
439  [27  Am.  Deo.  187],  a  bill  of  exchange  was  drawn  at  St 
Pierre,  Martinique,  on  a  person  at  Bordeaux,  in  France,  and 
indorsed  by  the  payees,  at  the  city  of  New  York.  It  was  held 
that  the  contract  of  indorsement  was  governed  by  the  law  of 
New  York,  where  the  indorsement  was  made,  and  not  by  that 
of  France,  where  the  bill  was  payable. 

The  same  doctrine  was  held  in  the  case  of  Allen  v.  Mer* 
chant$>  Bank,  22  Wend.  215, 239  [34  Am.  Deo.  280].  Again,  in 
Everett  v.  Vandry$ty  19  N.  Y.  436,  a  bill  had  been  drawn  in 
New  Granada,  payable  in  New  York  to  one  Jimenes,  who  had 
indorsed  it  in  New  Granada.  The  suit  was  by  the  holder 
against  the  drawer.  The  court  say  that  the  indorsement  "is 
considered  to  be  a  separate  contract,  and  the  obligations  of  the 
parties  to  it  are  to  be  determined  according  to  the  law  of  the 
country  where  it  was  made;  so  that  if  this  was  a  question 
between  indorser  and  indorsee,  we  should  have  to  resort  to 
the  laws  of  New  Granada  to  determine  what  obligations  Jime- 
nes assumed  by  indorsing  the  bill  to  the  plaintiff!" 

In  HcXbrool  v.  Vibbard,  2  Scam.  465,  a  note  was  made  in 
New  York,  payable  in  Chicago,  and  indorsed  by  the  payees  in 
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New  York.  It  was  held  that  the  liability  of  the  indoreers 
must  be  determined  by  the  law  of  New  York  and  not  by  that 
of  THinoiB.  In  Lowry  v.  Western  Bank  of  Georgia^  7  Ala.  120, 
a  note  was  made  payable  at  the  Western  Bank  of  Georgia,  and 
indorsed  in  Alabama.  The  contract  of  indorsement  was  held 
to  be  governed  by  the  law  of  Alabama,  and  not  that  of  Georgia. 
The  court  say  "every  indorser  of  a  bill  drawn  in  this  state 
upon  another,  or  upon  a  foreign  country,  enters  into  the  con- 
tract with  a  view  to  the  negotiation  and  payment  of  the  bill 
there;  but  this  does  not,  in  any  manner,  bring  his  indorse- 
ment within  the  influence  of  the  laws  which  are  local  to  the 
place  where  the  bill  is  payable."  In  Dunda$  v.  Bowler,  3  Mo- 
Lean,  397,  the  same  doctrine  is  maintained.  There  the  court 
quote  with  approbation  the  following  passage  from  Story's 
Conflict  of  Laws:  "A  bill  of  exchange  was  drawn  in  Massa- 
chusetts on  England,  and  indorsed  in  New  York;  and  again 
it  was  indorsed  by  the  first  indorsee  in  Pennsylvania  and  by 
the  second  in  Maryland.  The  bill  was  dishonored,  and  a 
question  was  made  for  what  amount  of  damages  the  respective 
indoreers  were  liable.  In  Massachusetts  the  damages  on  a 
protested  foreign  bill  were  ten  per  cent;  in  New  York  twenty, 
and  in  Maryland  fifteen;  and  it  was  held  that  each  indorser 
was  liable  under  the  law  of  the  place  where  the  indorsement 
was  made.  Each  indorsement  was  considered  a  new  contract, 
governed  by  the  lex  loci,  and  each  indorser  bound  himself  to 
pay,  should  the  bill  be  dishonored,  the  damages  given  by  that 
law." 

There  are  many  other  cases  scattered  through  the  books  to 
the  same  effect,  but  it  is  unnecessary  to  collect  them  here. 
There  seems  to  be  no  distinction  recognised  in  respect  to  the 
liability  of  the  indorser  of  a  note  or  bill  between  those  payable 
in  and  those  payable  out  of  the  state  or  country  where  they  are 
indorsed;  and  we  think  no  distinction  exists  in  nrincinle. 
Here  we  might,  and  probably  should,  drop  this  branch  of  the 
case,  were  it  not  that  there  is  a  decision  in  our  own  reports 
holding  a  contrary  doctrine.  The  case  alluded  to  is  Shanktin 
v.  Cooper,  8  Blackf.  4L  There  a  promissory  note,  payable  in 
New  York,  had  been  indorsed  in  Indiana,  as  in  the  case  at 
bar;  and  a  question  arose  whether  the  contract  of  indorsement 
was  governed  by  the  law  of  New  York,  or  by  that  of  Indiana, 
as  in  the  case  at  bar.  The  court  say  in  that  case:  "  We  con* 
sider  the  indorsement  to  be  a  contract  which  must  be  governed 
by  the  law  of  the  place  where  the  note  is  payable,  without 
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gird  to  the  place  where  the  indorsement  was  actually  made. 
The  maker  of  the  note  before  us  bound  himself  to  pay  it  in 
New  York  to  the  payee  or  order,  and  the  payee,  by  the  indorse- 
ment, directed  him  to  pay  it  at  the  same  place  to  the  indorsee. 
The  indoreer  is,  indeed,  the  drawer  of  a  bill  of  exchange,  in 
which  the  maker  of  the  note  is  the  acceptor,  and  the  indorsee 
the  payee;  and  it  is  payable  where  the  note  is  payable.    The 
indorsement  in  the  present  case,  therefore,  if  made  in  this 
state,  stands  on  the  same  ground  with  a  bill  of  exchange  drawn 
here,  and  payable  in  New  York;  and  there  can  be  no  doubt 
bat  that  the  contract  of  the  drawer  of  such  bill  would  be  gov- 
erned by  the  law  of  New  York."    This  reasoning,  with  great 
deference  to  the  learning  and  ability  of  the  distinguished  judge 
who  delivered  the  opinion  in  that  case,  seems  quite  unsatisfac- 
tory and  inconclusive.    The  proposition  thus  advanced  that 
the  indoreer  of  a  note  "  is,  indeed,  the  drawer  of  a  bill  of  ex- 
change," is  quite  in  harmony  with  the  authorities,  and  com- 
mends itself  to  oar  judgment;  but  the  position  is  useless  in  the 
argument,  indeed  it  is  suicidal,  unless  the  proposition  last  ad- 
vanced can  be  maintained,  vis.,  that  the  contract  of  the  drawer 
of  such  bill  would  be  governed  by  the  law  of  New  York.    If 
this  proposition  cannot  be  maintained,  but  if,  on  the  contrary, 
the  contract  of  the  drawer  of  the  bill  is  governed  by  the  law  of 
the  place  where  it  is  drawn,  rather  than  by  that  of  the  place 
where  it  is  payable,  the  argument  advanced  proves  conclusively 
that  the  case  was  wrongly  decided.   The  authorities  must  test 
this  question.    Story  says,  Confl.  L.,  sec.  860:  "  By  the  com- 
mon law,  the  protest  must  be  made  at  the  time,  in  the  manner, 
and  by  the  persons  prescribed,  in  the  place  where  the  bill  is 
payable.    But  as  to  the  necessity  of  making  a  demand  and 
protest,  the  circumstances  under  which  notice  may  be  required 
or  dispensed  with,  these  are  incidents  of  the  original  contract, 
which  are  governed  by  the  laws  or  the  place  where  the  bill  is 
drawn.    They  constitute  implied  conditions  upon  which  the 
liability  of  the  drawer  is  to  attach,  according  to  the  lex  loci 
contractu*,  and,  if  the  bill  is  negotiated,  the  responsibility  at- 
taches upon  each  successive  indoreer,  according  to  the  law  of 
the  place  of  his  indorsement;  for  each  indoreer  is  treated  as  a 
new  drawer/' 

Again,  the  same  author,  Bills  of  Exchange,  sec  181,  says: 
"In  respect  to  foreign  bills  of  exchange,  they  are  generally,  as 
to  their  validity,  nature,  interpretation,  and  effect,  governed  by 
the  law  of  the  state  or  country  where  the  contract  between 
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the  particular  parties  had  its  origin.  The  contract  of  the 
drawer  is,  as  to  the  form,  the  nature,  the  obligation,  and  the 
effect  thereof,  governed  by  the  law  of  the  place  where  the  bill 
is  drawn,  in  regard  to  the  payee  and  any  subsequent  holder. 
The  contract  of  the  indorser  is  governed  by  the  law  of  the 
place  where  the  indorsement  is  made,  as  to  his  indorsee  and 
every  subsequent  holder."  The  same  doctrine  is  laid  down  in 
Edwards  on  Bills,  185.  In  Aymar  v.  Shddon,  12  Wend.  489 
[27  Am.  Deo.  187],  the  court  say  "that  the  nature  and  extent 
of  the  liabilities  of  the  drawer  or  indorser  are  to  be  determined 
according  to  the  law  of  the  place  where  the  bill  is  drawn  or 
indorsement  made,  has  been  adjudged  both  here  and  in  Eng- 
land.'1 

These  and  numerous  other  authorities  that  might  be  cited, 
were  it  necessary,  clearly  establish  the  proposition  that  the 
contract  of  the  drawer  of  a  bill  is,  as  to  its  construction  and 
legal  effect,  to  be  governed  by  the  law  of  the  place  where  the 
bill  is  drawn,  and  not  by  that  of  the  place  where  it  is  pay- 
able. Indeed,  it  cannot  be  held  otherwise  consistently  with 
legal  principles  which  are  thoroughly  established.  A  contract 
to  be  performed  at  the  place  where  it  is  executed,  or  generally, 
without  naming  another  place  for  performance,  is  undoubtedly 
to  be  governed  by  the  law  of  the  place  where  made.  Such  is 
the  character  of  the  contract  of  the  drawer  of  a  bill,  or  the 
indureer  of  a  note.  The  drawer  of  a  bill  here,  payable  in  New 
York,  promises  that  upon  the  dishonor  of  the  bOl  and  notice 
to  him,  he  will  pay  it,  not  at  New  York,  but  here,  or  generally. 
His  contract  is  to  be  performed  here. 

A  little  confusion  has  crept  into  some  of  the  books,  because 
of  a  failure  to  note  the  distinction  between  the  contract  of  the 
drawer  of  a  bill  or  the  indorser  of  a  note,  and  that  of  the  ac- 
ceptor of  a  bill  or  the  maker  of  a  note.  The  contract  of  the 
acceptor  of  a  bill  binds  him  to  pay  at  the  place  of  acceptance 
or  place  named  for  payment;  and  his  contract,  like  that  of  the 
maker  of  a  promissory  note  is  therefore  governed  by  the  law 
of  the  place  of  payment,  that  being  the  place  where  his  con- 
tract is  to  be  performed.  Not  so,  however,  with  the  drawer  or 
indorser.  Bays  Mr.  Justice  Story:  "The  acceptor  agrees  to 
pay  in  the  place  of  acceptance  or  place  fixed  for  payment;  but 
upob  his  default,  the  drawer  and  indorser  do  not  agree,  upon 
due  protest  and  notice,  to  pay  the  like  amount  in  the  same 
place,  but  agree  to  pay  the  like  amount  in  the  place  where  the 
bill  was  drawn  or  indorsed  by  them  respectively.    Hence  it  i» 
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thai  the  notice  to  be  given  to  each  of  them  most,  and  ought  to 
be,  given  to  each  of  them  according  to  the  law  of  the  pltee 
▼here  he  draws  or  indorses  the  bill,  as  part  of  the  obligations 
thereof.  The  drawer  and  indorser,  in  effect,  contract  in  the 
place  where  the  bill  is  drawn  or  indorsed,  a  conditional  obli- 
gation, that  is,  if  the  bill  is  dishonored,  and  due  notice  is  given 
to  them  of  its  dishonor,  according  to  the  law  of  the  place  of 
their  contract,  they  will  respectively  pay  the  amount  of  the 
bill  at  that  place.  The  law  of  the  place  of  acceptance  or  pay- 
ment of  the  bill  has  nothing  to  do  with  their  contract: "  Story 
on  Promissory  Notes,  see.  888,  note  8;  Story  on  Bills,  see.  154 
The  proposition  in  ShanUin  v.  Cooper,  8  Black!  41,  that  the 
contract  of  the  drawer  of  a  bill  drawn  here  and  payable  in 
New  York  is  governed  by  the  law  of  New  York,  was,  as  we 
think,  assumed  without  sufficient  consideration;  and  without 
observing  the  distinction  between  the  contract  of  the  drawer 
of  a  bill  and  that  of  the  acceptor  thereof  or  the  maker  of  a 
promissory*  note,  in  respect  to  the  place  where  the  contract  of 
each  is  to  be  performed.  The  maker  of  a  note,  and  the  ac- 
ceptor of  a  bill,  as  before  observed,  contract  with  reference  to 
the  law  of  the  place  of  payment;  and  as  that  is  the  place  where 
their  contract  is  to  be  performed,  the  law  of  that  place  go** 
ernsit. 

If  the  contract  of  the  drawer  of  a  bill,  or  the  indorser  of  a 
bill  or  note,  be  construed  to  bind  him  to  pay  the  money,  con- 
ditionally, at  the  place  named  in  the  instrument  for  payment, 
then,  of  coarse,  his  contract  would  be  governed  by  the  law  of 
the  place  of  payment,  because  his  contract  would  require  per- 
formance there.  But  this  would  overturn  the  whole  current  of 
authorities,  which  hold  that  the  law  of  the  place  where  a  bill 
is  drawn,  or  a  note  or  bill  is  indorsed,  governs  the  respective 
contracts*  But  it>  as  is  laid  down  by  Judge  Story,  and  cro» 
ractty,  as  we  think,  the  contract  of  the  drawer  or  indorser  of  a 
bill,  or  the  indorser  of  a  note,  binds  him  conditionally  to  pay 
at  the  place  where  the  bill  is  drawn  or  the  indorsement  made, 
or  generally,  and  not  specially  at  the  place  named  in  the  in- 
strument for  payment,  then  the  authorities  are  reconcilable, 
and  in  entire  harmony  with  those  that  hold  that  the  law  of 
the  place  where  a  contract  is  to  be  performed  governs  it  And 
here  we  may  observe  that,  as  we  think,  Denio,  J-,  in  delivering 
theopasoon  of  the  court  in  the  case  of  Everett  v.  Fimdryw,  19 
H.  Y.  488,  inadvertently  fell  into  an  error,  in  a  dictum  {(mad 
U  the  opinion.    The  suit,  we  have  seen,  was  by  the  holder 
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against  the  drawer  of  a  bill  which  had  been  drawn  in  New 
Granada.  It  is  said  in  the  opinion:  "The  principal  contract, 
the  bill  of  exchange  sued  on,  though  made  in  New  Granada, 
was  addressed  to  a  corporation  legally  resident  in  New  York, 
and  was  consequently  payable  there;  and  upon  general  prin- 
ciples, the  laws  of  this  state  are  to  be  resorted  to  in  ascertain- 
ing its  nature  and  interpretation,  and  the  duties  and  liabilities 
which  it  created.  This  is  too  well  established  to  require  a  ref- 
erence to  the  books."  Now,  if  the  learned  judge  had  referred 
to  the  books,  he  would  have  seen  that,  upon  general  princi- 
ples, the  laws  of  New  York  had  nothing  to  do  in  determining 
the  nature  and  interpretation,  the  duties  and  liabilities,  created 
by  the  contract  of  the  drawer,  who  was  sued  in  that  case.  Had 
the  suit  been  against  an  acceptor  of  the  bill,  or  the  maker  of  a 
note  payable  in  New  York,  the  remark  would  have  been  strictly 
correct.  The  authority  referred  to  in  the  opinion,  upon  an- 
other point,  Aymar  v.  Sheldon,  12  Wend.  439  [27  Am.  Dec. 
137],  establishes  clearly  that  the  contract  of  the  drawer  is  to 
be  governed  by  the  law  of  the  place  where  the  bill  is  drawn. 

The  case  of  Rothschild  v.  Currie,  1  Q.  B.  43,  which  was  relied 
upon  in  Slianklin  v.  Cooper,  8  Blackf.  41,  is  probably  not  now 
regarded  as  authority  in  England;  though  we  are  not  aware 
that  it  has  been  expressly  overruled*  In  Oibbs  v.  Fremont,  20 
Eng.  L.  &  Eq.  555,  it  was  referred  to  by  Alderson,  B.,  as  of 
questionable  authority,  and  the  decision  in  that  case  would 
seem  to  be  at  variance  with  it.  It  was  there  held  that  a  bill 
of  exchange  drawn  in  California  and  payable  in  Washington, 
upon  being  dishonored,  was  entitled  to  draw  interest  at  the  rate 
of  twenty-five  per  cent,  the  rate  fixed  by  the  laws  of  California, 
and  not  six  per  cent  merely,  the  rate  at  Washington. 

The  case  of  Mix  v.  State  Bank,  13  Ind.  621,  was  like  the 
present,  and  the  decision  therein  is  utterly  inconsistent  with 
Shanhlin  v.  Cooper,  supra,  and  virtually  overrules  it,  though 
the  attention  of  the  court  does  not  appear  to  have  been  called 
to  it. 

The  court  below,  in  deciding  the  cause  at  bar,  was  governed, 
undoubtedly,  by  that  of  ShanhUn  v.  Cooper,  supra;  but  we  are 
of  opinion  that  it  cannot  be  reconciled  with  principle  or  the 
general  current  of  authorities,  and  that  it  should  no  longer  be 
regarded  as  the  law  of  this  state. 

The  contract  of  indorsement  in  the  case  at  bar  being  gov- 
erned by  the  law  of  this  state,  it  follows  from  what  has  already 
been  said  that  the  reoovery  against  the  indorsers  cannot  be 
sustained. 
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The  makers  of  the  note  complain  also  that  the  judgment 
•gainst  them  is  erroneous:  1.  Because  there  was  no  joint  causa 
of  action  shown  against  them  and  Wolf  and  Hill,  the  indorsera. 
There  was  a  good  cause  of  action  against  the  makers,  and  it 
was  not  necessary  that  the  plaintiffs  should  haye  made  out  a 
good  case  as  to  all  the  defendants  in  order  to  entitle  them  to 
recover  against  those  as  to  whom  they  made  out  a  good  cause: 
Mix  y.  State  Bank,  supra;  HubbeU  y.  Wool/,  15  Ind.  204. 

2,  That  the  note  produced  does  not  sustain  the  allegations 
in  the  complaint  as  to  the  place  of  payment  We  perceive  no 
farce  in  this  objection. 

3.  That  the  laws  authorising  a  judgment  to  be  rendered 
without  benefit  of  appraisement  laws  according  to  the  terms  of 
the  note  are  unconstitutional  and  void.  This  question  was 
considered  at  the  last  term,  and  decided  against  the  ground 
taken  by  the  appellants,  and  we  do  not  feel  called  upon  to 
examine  the  question  again:  See  Smith  v.  Doggett,  14  Ind.  442. 

The  judgment  as  to  Wolf  and  Hill,  the  indorsers,  is  reversed, 
with  costs  made  against  them;  and  as  to  the  other  defendants 
it  is  affirmed,  with  costs. 

Law  of  What  Scats  Govxbns  as  to  maker  of  notes  So*  Reddkkr.  •/one* 
44  Am.  Dee.  68;  Pace  ▼.  JERbbard,  62  Id.  606;  and  note;  JBmereomr.  Patridge, 
I<L  617.  The  contract  of  the  maker  of  a  note  renders  him  liable  aooording 
to  the  law  of  the  state  where  the  note  is  payable:  City  0/  Aurora  ▼.  West,  22 
bid.  96;  Browning  v.  Merritt,  61  Id.  430;  end  the  rate  of  interest  which  the 
maker  of  the  note  most  pay  is  also  governed  by  the  law  of  the  place  where 
the  note  is  payable:  Gray  r.  State,  72  Id.  681;  Butler  r.  Meyer,  17  Id.  82,  aU 
effing  the  principal  case. 

Oobtbact  or  Indobsxmxht,  Law  or  What  Place  Governs:  See  Aymar 
J.Sheldon,  27  Am.  Deo.  137;  Allen  v.  M erchanU? Bank,  84  Id.  280;  Reddkkr. 
Jem,  44  Id.  68;  Smith*.  Blatctyord,  62  Id.  604;  Young  v.  Harris,  61  Id.  17% 
•ad  notes  to  these  cases.  The  contract  of  indorsement  is  governed  by  the  law 
of  the  place  where  it  is  made:  Browning  v.  Merritt,  61  Ind.  430;  Brown  ▼. 
Asia,  16  Id.  407;  Pattern*  v.  Garrett,  60  Id.  130;  Romr.  President  of  Thames 
Ass*,  1*  Id.  29%  all  citing  the  principal  case. 

Pbokibbo&y  Notes  abb  Qovimju>  by  the  law  of  the  place  where  they  are 
nyable:  Emanuel  v.  White,  60  Am.  Dec.  386;  and  note  886;  Afford  v.  Baker, 
63  Ind.  286;  Lindemanv.  Boeenjkld,  67  Id.  266b  ss  the  presumption  is  that 
the  parties  contract  with  ref  erenee  to  the  law  of  the  place  where  the  contract 
»  to  be  performed:  Fordycey.  Kelson,  91  Id.  46%  all  citing  the  principal  case. 

Island  Bill  is  Governed  by  the  law  of  the  state  within  which  it  is  drawn 
or  dated;  StrawMdge  v.  Robinson,  60  Am.  Dec.  420,  and  note  422;  see  also 
ABen  v.  Merchants*  Bank,  34  Id.  289;  Reddkk  v,  Jones,  44  Id.  68. 

Ii  Inbiana,  Pbombsoet  Nora  Payable  in  Bank  in  that  state  only  are 
(held  upon  the  footing  of  bills  ef  exchange,  and  are  governed  by  the  law 
wcthtats  OUhepie  t.  KeUey,  41  Ind.  160;  and  the  statute  naturally 
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that  the  bank  as  which  the  note  is  payable  shall  hare  an  actual  exist- 
at  the  time  thai  the  note  is  executed:  ParBnmmT.  Finch,  4&  Id.  W,both> 
citing  the  principal  ease. 

The  principal  case  n  DwrwouiBHED  in  Hendermm  ▼.  jidbsfcning,  89  LuL 
042,  and  cited  in  £oA*  v.  Morton,  92  Id.  178;  on  the  point  thai  in  case  of  non- 
neootiahle  naner.  the  indonae  mnat  ahow  diliffenoe  to  coUees  from  the  inelriar 
or  that  such  atep  would  here  proved  unavailing,  in  order  to  render  the  ia- 
doner  liable;  and  in  Wether  v.  Ocean  Bmk,  19  Id.  249,  it  ia  aaid  that  under 
the  ruling  in  the  principal  case,  where  each  paragraph  of  the  answer  is  to  the> 
whole  complaint,  and  the  second  paragraph  presents  a  good  defense  to  tbe> 
first  paragraph  of  the  complaint,  as  the  first  paragraph  of  the  oomplaint 
subject  to  demurrer,  a  demurrer  to  the  answer  would  extend  back  and 
upon  it,  unless  prevented  by  the  answer  being  faulty  as  to  the  second 
graph  of  the  oomplaint. 

Thu  FBnraEPALOAn  was  again  before  the  court,  see  15  Ind.  49,  and  Id.  Ml* 
when  the  judgment  of  the  lower  court  as  to  the  makers  of  the  note 
affirmed,  and  as  to  the  indorsers  It  was  icmssd,  on  the  aashorisy  of  the 
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Ir  On  Build  Houbb  with  his  Materials  upon  the  land  of  another,  or  if 
he  build  a  house  upon  his  land  with  the  materials  of  another,  the  prop- 
erty in  the  land  vests  the  property  in  the  building  by  right  of  accession, 
and  the  owner  of  the  land  can  only  be  obliged  to  answer  to  the  owner  of 
the  materials  for  the  value  of  them. 

Tbb  opinion  states  the  foots. 

O.  Baler 9  for  the  appellants. 

/.  0.  Jones  and  /.  E.  Blythe,  for  the  appellee. 

By  Court,  Perkins,  J.  The  facts  in  this  case  are  substan- 
tially these:  Jared  employed  Reese  to  erect  a  house  on  a  cer- 
tain lot  of  ground,  and  was  to  pay  him  therefor  by  oonveying 
to  him  a  certain  other  lot.    Rem  was  to  furnish  the  materials. 

Reese  built  the  house,  and  then  discovered  that  in  the  agree- 
ment  under  which  it  was  built  there  were  mistakes  in  the 
numbers  of  the  lots  to  be  built  upon  and  to  be  taken  in  pay- 
ment. Reese,  apprehending  loss  to  himself,  and  with  9  view 
to  prevent  it,  sold,  while  yet  in  possession  thereof,  the  house  he 
had  erected  for  Jared,  to  one  Schmall,  and  moved  it  onto  a 
lot  of  his,  placing  it  upon  a  permanent  brick  foundation. 

Jared  then  sued  Reese  and  Schmall,  not  for  the  value  of  the 
house,  but  to  recover  possession  of  the  specific  article — the 
house  itself.    It  does  not  appear  that  Schmall  was  aware  of 
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the  fact  that  Beese  had  no  right  to  sell  and  remove  the  house. 
When  the  lumber  oat  of  which  the  house  in  question  was 
constructed  was  growing  in  the  tree,  it  was  real  estate.  While 
it  the  saw-mill,  in  the  log  and  lumber,  it  was  personal  estate. 
When  erected  into  a  house  on  a  permanent  foundation  on 
Jated's  lot,  it  became  real  estate  again.  When  traveling  on 
idlers  from  Jaied's  to  Schmall's  lot,  it  became  a  second  time 
personal  estate;  and  when  fixed  on  a  permanent  foundation 
on  Schmall's  lot,  it  retained  again  to  its  original  character  of 
real  estate.    Whose  real  estate  T 

Kent  lays  down  that,  "If  A  builds  a  house,  with  his  own 
materials,  upon  the  land  of  B,  the  land,  said  Pothier,  is  the 
principal  subject,  and  the  other  is  bat  accessary;  for  the  land 
can  subsist  without  the  building,  bat  the  building  cannot  sub- 
tut  without  the  land  cm  which  it  stands;  and  therefore,  the 
aimer  of  the  land  acquired,  by  right  of  accession,  the  property 
in  the  building.  It  is  the  same  thing  if  A  builds  a  house  cm 
las  own  land  with  the  materials  of  another;  for  the  property 
in  the  land  Tests  the  property  in  the  building  by  right  of  ao- 
sesskm,  and  the  owner  of  the  land  would  only  be  obliged  (if 
bound  to  answer  at  all)  to  answer  to  the  owner  of  the  materials 
fetbevahieofthem:"2KenftCom.862.  He  further  says  that 
"the  English  law  will  not  allow  one  man  to  gain  a  title  to  the 
property  of  another  upon  the  principle  of  accession,  if  be  took 
the  other's  property  willfully  as  a  trespasser:"  Id.  868.  Ac- 
ending  to  the  above-quoted  authority,  the  recovery  in  this 
case  should  have  been  the  value  of  the  house,  not  the  house 
Itself;  and  as  the  jury,  in  their  verdict,  did  not  find  the  value 
of  the  house,  we  cannot  correct  the  judgment  rendered,  for  want 
sf  data,  and  it  must  be  reversed. 

The  judgment  is  reversed,  with  costs.  Cause  remanded  for 
farther  proceedings* 


os  La»  or  Ajtothsb,  to  Whom  Bhunbi  Bm  not*  to 
?.  JKefcmfe,  26  Am.  Dm.  63a 

or  Lira  n  Emnjn>  to  Fusiuas  wMtsd  tbmon  by 
t.  DmA*,  S7  Am.  Dm.  881,  and  not*  ML 
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Clark  v.  Wyatt. 

[16  IKDXAIU,  27L] 

Kf  minus  of  Giaummge  of  Siovatvbi  founded  on  a  nm  oomparisoa  et 
handwriting  is  generally  inadmissible. 

If  Wrnrass  has  Previous  Knowledge  of  Haitdwbitivo  from  having  seen 
the  party  write,  or  from  authentic  papers,  derived  in  the  oourae  of  boat* 
neat,  he  may,  in  corroboration  of  his  testimony,  compare  the  writing  in 
question  with  other  signatures  known  to  be  genuine. 

Wmmbm  AmnQUirr  of  Writing  makes  it  impossible  for  any  living  witness) 
to  swear  that  he  ever  saw  the  party  write,  comparison  with  dooaments 
known  to  be  in  the  latter's  handwriting  may  be  admitted. 

The  opinion  states  the  facts. 

/.  J7.  MeUett  and  E.  B.  MartmdaUj  for  the  appellant. 

W.  Grose,  for  the  appellee. 

By  Court,  Davison,  J.  The  appellee,  who  was  the  plaintiff 
sued  William  Clark  upon  a  promissory  note  for  the  payment 
of  three  hundred  dollars.  The  note  bears  date  December  11, 
1888,  and  was  payable  in  the  year  1842.  Defendant  answered 
by  a  general  denial,  to  which  he  appended  an  affidavit, 
alleging  that  so  much  of  his  answer  as  denied  the  execution 
of  the  note  is  true,  etc.  Verdict  for  the  plaintiff.  New  trial  re- 
fused, and  judgment,  etc. 

The  defendant,  at  the  proper  time,  moved  to  suppress  the 
deposition  of  Elijah  Vance,  taken  by  the  plaintiff  to  be  read 
in  evidence  in  the  cause,  but  the  court  refused  the  motion,  and 
he  excepted. 

Vance,  in  his  deposition,  says:  "I  am  acquainted  with 
William  Clark;  saw  him  write  his  signature  to  a  power  of 
attorney,  on  the  nineteenth  of  October,  1834.  About  that  time 
I  was  somewhat  acquainted  with  his  handwriting,  but  from 
the  lapse  of  time  that  has  intervened,  I  could  not  now  state 
that  I  am  acquainted  with  it.  Judging,  however,  from  his 
signature  to  the  power  of  attorney,  which  is  now  before  me, 
compared  with  the  signature  to  two  affidavits,  which  are  also 
before  me,  both  of  which  appear  to  have  been  filed  in  this 
cause,  I  think  I  am  sufficiently  acquainted  with  his  handwrit- 
ing, so  as  to  leave  but  little,  if  any,  doubt  on  my  mind  but 
that  the  signature  to  the  note  attached  to  the  complaint  in 
this  case,  now  also  before  me,  is  the  signature  of  the  same 
William  Clark  who  executed  said  power  of  attorney,  and 
signed  said  affidavits/1 

This  deposition  is  said  to  be  objectionable  on  two  grounds: 


Dm.  I860.]  Clam  r.  Wyatt.  91 


L  The  witness,  being  unaoquainted  with  Clark's  handwriting, 
was  not  competent  to  give  an  opinion  or  belief  that  he  signed 
the  note;  2.  Nor  was  said  witness  competent  to  judge  of  the 
signature  to  the  note  by  simply  comparing  it  with  the  signa- 
tures to  the  affidavits  and  power  of  attorney. 

As  we  construe  the  deposition,  the  affiant  admits  that  he  is 
unacquainted  with  the  defendant's  handwriting;  but  he 
grounds  his  belief  of  the  signature  to  the  note  being  genuine 
exclusively  upon  its  comparison  with  other  signatures  of  the 
defendant  conceded  to  be  in  his  handwriting.  The  general 
role  is,  that  evidence  founded  on  a  mere  comparison  of  hands, 
by  witnesses,  will  not  be  allowed.  This  is  the  settled  rule  in 
England,  and  has  been  adopted  by  the  supreme  court  of  the 
United  States,  and,  with  a  few  exceptions,  followed  in.  the 
several  states:  2  Phill.  Ev.,  4th  Am.  ed.,  609,  note  483,  and 
cases  there  cited.  If,  however,  the  witness  has  previous  knowl- 
edge of  the  hand  from  having  seen  the  person  write,  or  .from 
authentic  papers  derived  in  the  course  of  business,  he  may,  in 
corroboration  of  his  testimony,  compare  the  writing  in  ques- 
tion  with  other  signatures  known  to  be  genuine:  McNair  v. 
Commonwealth,  26  Pa.  St.  888.  And  it  may  also  be  noted,  that 
"where  the  antiquity  of  the  writing  makes  it  impossible  for 
any  living  witness  to  swear  he  ever  saw  the  party  write,  com- 
parison with  documents  known  to  be  in  his  handwriting  may 
be  admitted:99  Rowt  v.  Kile,  1  Leigh,  222;  Jackson  v.  Brooks, 
8  Wend.  426;  8.  C,  15  Id.  111.  We  are  inclined  to  adopt  the 
general  rule  above  stated,  and  hold  that  evidence  founded 
on  a  mere  comparison  of  hands  should  be  deemed  inadmis- 
sible. 

And  the  result  is,  the  motion  to  suppress  should  have  been 
sustained.  The  record  shows  that  during  the  trial,  the  court, 
over  the  defendant's  objection,  allowed  four  witnesses,  vis.,  Ben- 
jamin Shirk,  James  Brown,  Joshua  Holland,  and  John  Hud- 
son, each  to  give  his  opinion  that  the  signature  to  the  note  was 
genuine,  from  a  mere  comparison  of  that  signature  with  the 
signatures  of  the  defendant  to  two  affidavits  filed  by  him  in 
the  progress  of  the  cause,  when  neither  of  them  had  any  ac- 
quaintance whatever  with  his  handwriting.  Under  the  same 
rale,  as  applied  to  the  deposition  of  Vance,  the  evidence  of 
the6e  witnesses  was  of  course  not  admissible. 

But  the  appellee  insists  that  though  the  admission  of  the 
evidence  by  comparison  of  hands  may  have  been  erroneous, 
still  there  was  in  the  record  evidence  sufficient  to  sustain  the 
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verdict.  This  position  is  not  well  taken.  One  witness,  and 
one  only,  Mrs.  Madison,  testified  that  she  saw  the  defendant 
sign  the  note,  but  there  was  evidence  tending  to  invalidate  her 
testimony;  and  hence,  in  the  absence  of  the  testimony  errone- 
ously admitted,  it  cannot  be  assumed  that  the  jury  would  have 
considered  her  evidence  sufficient  to  prove  the  defendant's 
handwriting.  In  our  opinion,  the  deposition  and  oral  testi- 
mony relative  to  the  execution  of  the  note  may  have  misled 
the  jury,  and  consequently  a  new  trial  should  have  been 
granted. 

The  judgment  below  is  reversed,  with  costs.  Cause  re- 
manded, etc. 

Pxoov  of  GtanroiHsrai  or  Seovatubm  by  comparison  of  handwriting:  Bm 
Woodard  v.  SjdUer,  25  Am.  Dm.  189;  State  v.  Brown,  70  Id.  168,  end  nou* 
176;  PeopU  v.  Sfmmer,  43  Id.  672,  note  676.  The  general  rule  ii  that  evi- 
dence founded  on  a  mere  comparison  of  handwriting  is  not  admissible:  Shamk 
v.  Butach,  28  In<L  21;  Bmrdkkv.  Hunt,  43 Id.  387;  Sonar.  Bio*,  60 Id.  9U. 
Bat  an  expert  may  give  his  opinion  from  mere  oomparieon:  Chines  v.  Jmlkm 
aj^  efe  ifeod  Cfc,  82  Id.  474;  Forney  v. Fir* Natiomal Bamk He.,  toU.  U&, 
where  the  Indiana  oaaea  are  reviewed.  All  of  the  above  oaaea  cite  the  prinofc- 
pal  case. 

Testimony  bt  Gompibdon  of  Hahdwmtino  ie  admiariblc  in  corrobora- 
tion of  previous  testimony;  Baker  v.  Hame$,  36  Am.  Deo.  294,  and  note  227* 
Woodardr.  tyiSer,  25  Id.  188.  Ii  the  witnemlUMpreviomlmowladgeof  Urn 
hand,  he  may ,  in  oorroboration  of  hia  testimony,  compere  the  writing  with 
other  signatures  known  to  be  genuine:  Shtmkr.  JfttftGA,  28  lad.  21,  citing  the 
principal  ease. 

CoMPiamoH  or  Hahbwbxizho  is  admissible  ae  evidence  to  prore  a  signa- 
ture, if  the  writing  is  too  old  for  a  living  witness  to  prore  iti  Waodmd  t. 
BpUbr,  25  Am.  Deo.  139,  note  141. 
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Pans  of  Kotb  n  Ehtrud  to  Judgment  against  both  principal  and  surety, 
and  has  the  right,  the  principal  being  insolvent,  to  subject  the  property 
of  the  surety  to  the  discharge  of  the  judgment,  without  first  pronmtding, 
to  foreclose  a  mortgage,  given  by  the  principal  to  secure  the  note,  and 
executed  and  received  concurrently  therewith. 

tanrr  Cokfbujed  to  Pat  Noxb  is  subrogated  to  the  rights  of  the  payee* 
under  a  mortgage  given  by  the  principal  to  secure  the  payment  of  toe 
note. 

Tex  opinion  states  the  facts. 

Huff  and  Janes,  tor  the  appellants. 

H.  W.  Chase  and  J.  A.  Witstach,  far  the  appell 
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By  Court!  Davison,  J.  The  appellees,  who  were  the  plain- 
tiffs, brought  this  suit  against  Howard  and  Jones,  upon  a 
promissory  note,  for  the  payment  of  one  thousand  three  hun- 
dred and  ninety-five  dollars.  Howard  was  called  and  regu- 
larly defaulted.  Jones  answered  the  complaint;  alleging,  in 
his  answer,  that  he  executed  the  note  as  Howard's  security, 
and  that  on  the  day  it  was  given,  vis^  March  20, 1868,  the 
plaintiffs,  to  secure  the  payment  of  the  note  by  Howard,  the 
principal  therein,  took  from  him  and  his  wife,  Jane  Howard, 
a  mortgage  on  certain  real  property  (describing  it),  which 
mortgage  was  executed  and  received  concurrently  with  the 
execution  of  the  note.  And  the  defendant  avers  that  Howard 
is  utterly  insolvent,  and  that  without  the  security  of  the  mort- 
gage he  has  no  means  that  can  be  reached  by  execution,  etc. 
Defendant  therefore  prays  that  the  plaintiffs  be  required  to 
make  said  Jane  Howard  a  defendant,  eta,  and  to  proceed  for 
the  foreclosure  of  their  mortgage,  and  to  exhaust  their  reme* 
dies  against  Howard  and  wife  upon  the  mortgage  before  exe- 
cution shall  be  taken  against  this  defendant,  etc.  Demurrer 
to  the  answer  sustained,  and  final  judgment  given  for  the 
plaintiffs.  The  sustaining  of  the  demurrer  is  the  only  error 
assigned  on  the  record. 

The  appellants,  in  support  of  their  answer,  rely  upon  seo» 
tions  674,  675,  and  676  of  the  practice  act  These  sections 
provide:  "1.  When  any  action  is  brought  against  two  or  more 
defendants  upon  a  contract,  anyone  or  more  of  the  defendants 
being  surety,  for  the  others,  the  surety  may,  upon  a  written 
complaint  to  the  court,  cause  the  question  of  suretyship  to  be 
tried  and  determined  upon  the  issue  made  by  the  parties  at 
the  trial  of  the  cause,  or  at  any  time  before  or  after  the  trial, 
or  at  a  subsequent  term;  but  such  proceedings  shall  not  affect 
the  proceedings  of  the  plaintiff.  2.  If  the  finding  upon  such 
issue  be  in  favor  of  the  surety,  the  court  shall  make  an  order 
directing  the  sheriff  to  levy  the  execution  first  upon,  and  ex* 
haust,  the  property  of  the  principal,  before  a  levy  shall  be  made 
upon  the  property  of  the  surety;  and  the  clerk  shall  in- 
dorse a  memorandum  of  the  order  on  the  execution.  8.  When 
any  person,  being  surety  in  any  undertaking  whatever,  has 
been  or  shall  be  compelled  to  pay  any  judgment  or  any  part 
thereof,  or  shall  make  any  payment  which  is  applied  upon 
such  judgment,  by  reason  of  such  suretyship,  ....  the  judg* 
ment  shall  not  be  discharged  by  such  payment,  but  shall 
remain  in  force  for  the  use  of  the  person  making  such  payment; 
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and  after  the  plaintiff  is  paid,  bo  much  of  the  judgment 


remains  unsatisfied  may  he  prosecuted  to  execution  for  his  use: " 
2  B.  8. 1852. 

If  the  answer  in  this  case  could  be  deemed  a  complaint, 
haying  for  its  object  the  formation  of  an  issue  as  to  the  surety- 
ship of  the  defendant,  it  would  be  unobjectionable;  because, 
such  issue  having  been  formed  and  determined  in  favor  of  the 
defendant,  it  would  have  been  the  duty  of  the  court  under  the 
statute  to  have  made  an  order  "directing  the  sheriff  to  levy 
upon,  and  first  exhaust,  the  property  of  the  principal,  before  he 
levied  on  the  property  of  the  surety."  But  the  appellee  insist* 
that  the  answer  is  defective,  "because  it  sets  up  a  bar  to  the 
plaintiffs'  right  to  a  judgment  on  the  note  against  both  de- 
fendants." We  concur  in  this  position.  Indeed,  the  statute 
provides  expressly  that  action  on  the  complaint,  which  it 
authorizes,  "6hall  not  affect  the  proceedings  of  the  plaintiff." 
The  answer,  then,  is  objectionable,  for  the  reason  that  it 
requires  the  plaintiffs  to  foreclose  their  mortgage  and  exhaqpt 
their  remedies  against  the  principal  before  judgment  against 
the  surety.  This  requirement  is  not  within  the  purview  of  the 
statute.  They  were  evidently  entitled  to  a  judgment  against 
both  principal  and  surety;  and  the  former  being  insolvent  and 
destitute  of  leviable  property,,  they  have  the  right  by  execution 
to  subject  the  property  of  the  latter  to  the  discharge  of  the 
judgment,  without  proceeding  to  foreclose  the  mortgage.  It 
may,  however,  be  noted  that  the  surety,  having  been  compelled 
to  pay  the  judgment,  may  be  subrogated  to  the  plaintiffs'  rights 
under  the  mortgage.  The  ruling  of  the  court  upon  the  de- 
murrer is  not  in  our  opinion  erroneous:  Burge  on  Suretyship, 
824,  and  authorities  there  cited;  Dennis  v.  Rider f  2  McLean, 
451. 

The  judgment  is  affirmed,  with  five  per  cent  damages,  and 
costs. 


\* 


Gbxdexob  mat  Obtain  Paykznt  of  Susan,  if  the  principal  is  unable  to 
pay:  Hempstead  v.  Watkms,  42  Am.  Deo.  096;  and  the  surety  oannot  compel 
the  creditor  to  exhaust  his  remedies  against  the  principal  before  resorting  to 
the  surety,  ezoept  under  special  circumstances:  AbereromUe  v.  Knox,  87  Id. 
721,  and  note  725.  But  after  judgment  the  surety  may  require  the  creditor 
to  make  an  effort  to  obtain  satisfaction  from  the  principal:  Commercial  Bank 
v.  Western  etc  Bank,  88  Id.  739.  The  surety  cannot  oompel  the  creditor  to 
first  resort  to  a  mortgage  given  by  the  principal  before  he  can  be  held  liable 
to  pay  the  debt,  but  having  paid  it,  he  is  subrogated  to  the  creditors'  righto 
under  the  mortgages  Zooh  v.  Clemmer,  44  Md.  24;  Pence  v.  Armstrong,  96  Id. 
209. 
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8onrr  n  Shtizlkd  nr  Equity  to  bo  subrogated  to  all  the  securities 
wkleh  the  creditor  holds  against  the  principal:  Edgerlf  ▼.  Mmarmm,  66  Am. 
Dee.  207;  Pro*  v.  TOontfm,  48  Id.  492;  and  note  601;  Taylor  r.  Morriton,  6t 
Id.  747;  GWer  v.  Sharp,  72  Ind.  667;  Km*  v.  IftsJ*  78  Id.  108;  Lowyr. 
AsAft,  97  Id.  468.  The  Indiana  oases  eite  the  principal  ease;  and  in  OaMakm 
t.  MUdW,  29  Id.  419,  H  is  held,  citing  the  principal  case,  that  in  a  sett 
against  the  makers  of  a  Joint  and  several  promissory  note,  the  fact  that  the 
defendant  sued  is  surety  for  the  other  promisor  is  no  defense  to  the  action, 
and  the  jroooodings  of  the  creditor  cannot  be  delayed  by  a  cross  oomplstnt 
to  bring  m  the  alleged  principal,  that  bis  property  may  be  first  taken, 


Cadb  v.  Brownleb. 

p*  Imbiaju,  am] 
baas*  van  Tnm  ov  Tsass  is  personal  property,  and  the  Tender  of 
property  has  no  general  lien  upon  it  for  unpaid  purchase  money  aflat  ho 
has  parted  with  the  poesosmion 

The  opinion  states  the  facta. 

A.  Steele  and  H.  D.  Thompson,  for  the  appellants. 

J.  F.  McDowell,  I.  Van  Devanter,  and  J.  Brownlee,  for  the 
appellee 

By  Court,  Pkbkins,  J.  Cade  purchased  a  lease,  lor  a  term 
of  years,  upon  a  tin-shop,  and  took  an  assignment  thereof! 
Subsequently  he  sold  and  assigned  the  lease  to  one  Pilcher. 
At  the  time  Cade  assigned  the  lease  to  Pilcher,  he  had  not 
made  foil  payment  of  the  price  of  it  to  his  assignor,  and  Pil- 
cher knew  the  fact  There  was  no  fraud  in  the  sale  of  tba 
lease. 

This  is  a  suit  to  enforce  a  vendor's  lien  upon  the  lease  in 
Pitcher's  possession  (as  is  also  the  leased  property)  for  the 
purchase-money  unpaid  by  Cade. 

Such  a  suit  will  not  lie.  The  vendor  of  personal  property 
has  no  general  lien  for  unpaid  purchase-money,  upon  such 
property,  after  he  has  parted  with  the  possession:  Williams  on 
Personal  Property,  2d  Am.  ed.,  40.  A  lease  for  a  term  of  years 
is  personal  property:  Id.,  Rawle's  ed.,  8  et  seq.  Such  lien 
upon  real  estate  does  not  meet  with  universal  favor:  Wash- 
burn on  Real  Prop.  504;  see  Work  v.  Brayton,  5  Ind.  896. 

The  judgment  is  reversed,  with  costs.  Cause  remanded  for 
dismissal. 


Vzvdob  or  Pimokaltt  has  No  Lnar  after  delivery  for  unpaid  purchase* 
money:  L*pi*  v.  Marie,  21  Am.  Deo.  256,  and  note  202.  A  lien  upon  per* 
eonsity  is  founded  on  possession,  and  is  lost  or  waived  when  the  posjasrion  hi 
robmtarily  surrendered:  Miller  v.  Manton,  66  Id.  694,  and  note. 
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Bright  v.  Coffman. 

[15  IVDLUTA,  *7L] 

Dene  or  Aooouvr  Cuxyabbmd  axd  Duallowsd  at  a  settlement  of 
upon  which  a  note  for  the  balance  is  given,  may  bo  made  Ilia 
of  suit  or  set-off  afterwards,  if  no  fraudulent  representation  or 
ooonrred  at  the  settlement 

ftwuTHiwo  kdit  M  Shown  to  havb  buv  Girar  in  diaoharge  of  am  item 
of  aooonnt  oanvasoed  and  disallowed  at  a  aettlement  of  aooonnts,  m  or- 
der to  make  anoh  aettlement  amount  to  an  aooord  and  satisfaction  or 
compromise  of  the  disputed  item  of  aooonnt. 

60m  Conbidmutton  mubt  bx  Showh  for  an  agreement  or  promise  to  relin- 
quish a  dumandj  <vmfiffcm£  of  an  to*an  of  aooonnt  oanTaased  and  disal* 
lowed  at  a  settlement  of  aooonnts  upon  whioh  a  note  for  a  balance  is 
given. 

Whxbjb  It  d  Cladod  that  8 vxLnoorr  or  Aooouvn  at  whioh  an  item 
is  canvassed  and  disallowed,  and  a  note  given  for  a  halanoa,  Involves  aa 
admission  that  the  party  taking  the  note  was  not  liable  to  the  dhputed 
item,  suoh  admission  may  be  shown  to  have  been  mads  in  (apevanee  or 
mistake,  and  thus  without  force  or  effect  as  a  bar. 

The  opinion  contains  the  facts. 

M.  8.  Bright,  for  the  appellant. 
/.  Suttivan,  for  the  appellee. 

By  Court,  Pbbkxns,  J.    Bright  sued  Coffman  en  a  note  trf 
the  following  tenor: 
"$103.94  Madison,  March  6, 1854. 

"  Ninety  days  after  date  I  promise  to  pay  M.  G.  Bright  one 
hundred  and  three  dollars  and  ninety-four  cents  for  value  re- 
ceived, waiving  all  valuation  and  appraisement  laws. 

"  John  Coffman." 

The  defendant  answered  that  the  note  was  given  without 
consideration  in  this:  that  it  was  given  in  a  settlement  of  ac- 
counts between  him  and  Mr.  Bright,  and  that  he  forgot  to  bring 
into  the  settlement  an  account  for  bride  against  Bright  of  the 
exact  amount  of  the  note. 

He  answered  in  another  paragraph  claiming  a  set-off,  being 
an  account  for  brick  to  the  amount  of  the  note. 

The  plaintiff  replied  to  the  first  paragraph  that  defendant 
did  not  forget  to  bring  in  said  account  at  the  settlement;  but 
on  the  contrary,  did  bring  it  in  with  all  others,  and  that  it  was 
considered,  disallowed,  and  excluded.  To  the  set-off  the  plain- 
tiff replied,  denying  it  On  the  trial  the  plaintiff  gave  in  evi- 
dence the  note,  and  rested. 

The  defendant  then  introduced  two  witnesses,  vis*  Mesarav 
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Brennaman  and  Bright.  Brennaman  swore  that  in  the  spring 
of  1853  Bright  told  him  to  get  paving  bride  of  Cof&nan  and 
have  them  charged  to  him,  and  that  he  did  get  seventeen  thou- 
sand, at  six  dollars  a  thousand. 

This  evidence,  of  itself  amounts  to  nothing  in  the  case,  be- 
cause it  showB  that  the  brick  were  got  the  year  previous  to  the 
giving  of  the  note,  and  hence  in  no  manner  tends  to  rebut  the 
presumption  that  the  account  was  settled,  at  the  time  of  exe- 
cuting the  note. 

The  remaining  witness  was  Mr.  Bright;  but  he  was  made  a 
witness  by  the  defendant,  and  he,  of  oourse,  cannot  impeach 
him;  and,  as  we  have  seen,  must  succeed  upon  his  testimony, 
if  at  all,  as  the  testimony  of  Brennaman  avails  nothing,  con- 
sidered by  itself:  See  Williams  v.  Wann,  8  Blackf.  477.  Bright 
swore  that  the  account  for  these  brick  was  brought  in  at  the 
settlement;  that  he  denied  it  as  an  account  against  him,  aver- 
ring that  he  did  not  owe  it,  and  would  not  pay  it;  and  that 
the  defendant  gave  the  note,  at  the  time,  upon  the  settlement 
of  all  their  accounts,  this  for  brick  being  excluded. 

Now,  what  is  the  force  and  effect  of  the  combined  testimony 
of  these  two  witnesses?  For  though  they  are  both  the  wit- 
nesses of  the  defendant,  and  conflict  in  their  statements,  the 
evidence  of  both  was  for  the  jury,  and  they  had  the  right  to 
give  credence  to  the  statement  of  one  or  the  other,  as  they  be- 
lieved or  disbelieved  it 

From  the  evidence  of  Brennaman  the  jury  might  have  in- 
ferred that  Bright  was  liable  to  pay  for  the  brick,  and  might 
have  given  weight  to  his  testimony  on  this  point  over  that  of 
Mr.  Bright;  and  as  Mr.  Bright  testified  that  it  was  not  allowed 
in  the  settlement,  the  jury  might  have  concluded  that  it  should 
be  allowed  in  this  suit  as  a  set-off  to  the  note.  But  the  evi- 
dence of  Mr.  Bright  was  clear  that  the  account  was  brought 
in  and  canvassed  and  rejected  at  the  settlement,  and  the  note 
given  over  it  This  evidence  was  uncontradicted,  and  the 
question  is  therefore  fairly  presented,  and  the  case  turns  upon 
it,  whether  an  item  of  account  canvassed  and  disallowed  at  a 
settlement  of  accounts,  upon  which  a  note  for  a  balance  is 
given,  can  be  made  the  foundation  of  an  action  or  set-off 
afterward,  no  fraudulent  representation  or  practices  having 
occurred  at  the  settlement    This  is  a  question  of  law. 

It  has  been  decided  by  this  court  that  where  a  party  sues  on 
accounts,  and  the  defendant  disputes  their  correctness,  and 
the  plaintiff  is  not  prepared  with  his  proof  of  a  given  item,  ha 

Am.  Dm.  Vol.  LXXVH-0 
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may  withdraw  it  from  the  suit,  and  afterward  recover  on  it: 
See  Byrket  v.  State,  3  Ind.  248,  and  note.  Now,  it  would  seem 
that  the  rule  could  not  be  more  strict  than  this,  upon  settle- 
ments. 

Parties  meet  to  settle;  bring  in  their  accounts;  one  item  i» 
denied;  the  party  cannot  there  introduce  his  proof  of  its  cor- 
rectness, and  force  its  allowance;  he  yields  it  and  settles  such 
as  are  undisputed:  shall  he  be  precluded  from  afterward  estab- 
lishing the  disputed  item  ?  We  think  not  Such  was  the  case 
here.  Mr.  Bright  testifies  that  the  settlement  was  upon  other 
accounts,  the  disputed  item  bqfng  "  excluded,'1  and  that  the 
note  was  given  on  settlement  of  the  balance  of  accounts.  The 
jury  may  have  believed  that  the  evidence  of  Brennaman,  in 
this  case,  established  the  disputed  item.  The  jury,  on  two 
successive  trials,  came  to  that  conclusion;  the  common  plea* 
affirmed  the  finding  on  the  second  trial,  and  we  think  we  can- 
not set  it  aside  without  departing  from  the  settled  practice  of 
this  court 

We  think  the  evidence  does  not  make  a  case  showing  that 
Coffman  is  estopped  to  enforce  payment  of  thp  disputed  item, 
on  proof  of  Mr.  Bright's  liability  to  pay  it  The  transaction, 
at  the  alleged  settlement,  is  not  shown  to  amount  to  an  accord 
and  satisfaction  of  the  item  of  account,  because  nothing  was 
given  in  discharge  of  it  There  was  no  compromise  of  it,  be- 
cause it  is  not  shown  that  Mr.  Bright,  to  use  common  par- 
lance, threw  off  anything  from  his  demand  on  account  of  its 
rejection.  If  it  be  claimed  that  the  transaction  amounted  to 
an  agreement  or  promise  by  Coffman  to  relinquish  the  demand, 
no  consideration  is  shown  for  the  promise:  See  Spahr  v.  JETot- 
lingsheady  8  Blackf.  415;  Ind.  Dig.  258.  If  it  is  claimed  that 
the  transaction  involved  an  admission  that  Mr.  Bright  was  not 
liable  on  the  account,  this  admission  may  be  shown  to  have 
been  made  in  ignorance  or  mistake,  and  thus  without  force  or 
effect  as  a  bar. 

The  judgment  is  affirmed,  with  costs. 

Settled  ob  Stated  Aooomrrs  are  deemed  oonclusrre  between  the  partite 
unless  fraud,  mistake,  omission,  or  inaccuracy  is  shown:  Brow*  ▼.  Vcmdyke,  66 
Am.  Deo.  250,  and  note  269.  Bat  a  party  who  has  acknowledged  the  correct- 
ness of  an  account  presented  to  him  may  show  that  such  acknowledgment 
was  founded  on  mistake,  or  that  the  account  U  incorrect:  Dicker**  t.  <tfo(6, 
2  Id.  726. 

AooouwT  Stated  akd  Annas  therbo*:  8ee  note  to  Loekwood  r.  7%on*> 

Am.  Dec  86-94. 
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by  the  laeeat  made,  though  lavaat  broad 
aright  haw  bean  made,  will  art  ha 
to  taw  haw  determined:  0rtfl*Y.  fraOaot,  SS  lad.  41a,  dang 


Dibbleb  v.  Mitchell. 

TmMrii  lav  iaa  Pusohaib-mohst,  both  as  to  tha  leant 
alalia,  may  bo  enforced  In  one  proooofling,  under  tha  Tndmna 
But  if  tha  render  eee  fit  tofint  reeort  to  hb  leant  olaim,  ha  doaa  not 
thereby  warte  hk  right  ultimately,  if  iieoeemiy,  to  reeort  to  hfc  equitable 


Puma  Faces  Equhabls  Lev  of  Vnrno*  for  narnhnsi  money  la  wafted 
ondelmdonodbyhmrepjdringandao 

for  aneh  nwrohaeo  money,  and  it  makes  no  difierenoe  for  what  parpoee 
the  aaenrity  was  required,  whether  the  rendeoe  gave  it  by  the  tonne  of 
the  oontraot  of  parohaet,  or  by  thoaa  of  a  oontraot  afterwards  made, 
it  ahoold  be  for  a  pnrpoaa  thewmg  that  the  ea^dteblo  Uem  wan  net 


Ths  opinion  states  the  fact*. 

Gregory  and  Harper,  far  the  appellants. 
R.  A.  Chandler ■,  far  the  appellees. 

By  Court,  Hahna,  J.    On  April  8, 1858,  Naff  and  others 
covered  a  judgment  in  the  Warren  court  of  common  pleas 
against  Hunter  and  West 

On  October  26, 1858,  Dibblee,  Work,  and  Moore,  the  apel- 
lants  herein,  recovered  a  judgment  in  the  Warren  circuit  court, 
against  Mitchell,  Toland,  and  West. 

Afterward,  to  wit,  on  April  14, 1860,  certain  lands  were  sold 
on  an  execution  issued  upon  the  judgment  first  aforesaid. 
Before  the  money  arising  from  such  sale  was  paid  over  to  the 
plaintiffs  in  said  judgment,  the  appellants  herein  filed  their 
complaint,  averring  the  facts  aforesaid,  and  that  their  afore- 
said judgment  was  founded  upon  a  promissory  note,  which 
was  given  for  the  last  installment  of  the  purchase-money  of 
said  lands  so  sold  by  the  sheriff;  that  said  lands  were  sold  by 
said  Hunter  to  Mitchell  and  Toland,  a  title  bond  executed, 
and  said  note  given;  that  at  the  time  of  said  sale  by  Hunter, 
said  West  owned  an  undivided  interest  in  said  lands;  that 
afterward,  to  enable  said  Hunter  to  sell  said  note,  said  West 
became  surety  thereon,  and  the  same  was  thereupon  assigned, 
etc,  and  judgment  obtained  thereon  as  aforesaid;  that  Hun* 
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ter  and  West  have  both  become  insolvent,  said  land  being  the 
only  property  out  of  which  to  make  said  debt;  that  Toland 
and  Mitchell  are  non-residents  of  the  state,  and  have  no  prop- 
erty therein  out  of  which,  etc.;  that  after  Hunter  assigned  said 
note,  he,  without  the  knowledge  or  consent  of  plaintiffs,  made 
an  arrangement  by  which  he  agreed  to  pay  off  the  judgment 
of  plaintiffs,  and  upon  such  payment  the  said  title  bond  waa 
to  be  delivered  back  to  him  by  Mitchell  and  Toland,  and  he 
iras  to  be  released  from  making  a  deed,  etc.;  that  he  did  not 
pay  said  judgment. 

The  plaintiffs  in  the  judgment  upon  which  said  execution 
issued,  Jones,  the  sheriff,  and  Chandler,  who  purchased  at 
caid  sheriff's  sale,  are  made  defendants;  and  it  is  charged  that 
they  all  had  notice  of  the,  rights  and  interest  of  plaintiffs,  and 
their  equitable  lien,  etc.  Said  plaintiffs,  in  said  complaint, 
moved  the  court  and  prayed  that  the  proceeds  of  said  sale 
should  be  applied  upon  their  said  judgment,  or  that  an  order 
might  be  made  annulling  and  setting  aside  said  sale,  etc.,  and 
for  other  relief. 

A  demurrer  was  sustained  to  the  complaint.  This  ruling 
presents  the  only  point  in  the  case. 

It  will  be  observed  that  there  is  no  allegation  that  a  vendor's 
lien  was  declared,  or  prayed,  in  the  proceedings  and  judgment 
of  plaintiffs,  on  said  note.  Perhaps,  under  the  former  practice, 
cuch  proceedings  should  be  distinct:  1.  Upon  the  note,  the  legal 
claim;  2.  Upon  the  equitable  claim,  the  lien  of  the  vendor. 
Both  rights  might  have  been  enforced  in  one  proceeding  now: 
Scott  v.  Crawford,  12  Ind.  411.  But  yet,  if  a  plaintiff  sees 
proper  to  first  resort  to  his  legal  claim,  we  do  not  think  he 
thereby  waives  his  right  ultimately,  if  necessary,  to  resort  to 
his  equitable  right. 

Two  questions  are  then  presented:  1.  Did  the  vendor  waive 
bis  equitable  lien,  by  obtaining  the  name  of  West  as  surety  on 
the  note,  taken  for  the  purchase-money?  2.  If  not,  is  he  in  a 
condition,  by  his  own  showing,  to  ask  that  the  lien  may  be  en- 
forced, and  in  the  form  herein  prayed  for? 

It  is  insisted  that  he  did  not  waive  such  equitable  lien,  for 
the  reason  that  the  surety  was  not  taken  at  the  time  the  note 
-was  executed,  and  because  West,  the  surety,  had  an  undivided 
interest  in  said  lands;  and  for  the  further  reason  that  Hunter 
-was  guilty  of  a  fraud,  as  to  plaintiffs,  in  making  the  agree- 
ment by  which  he  was  discharged  from  making  a  deed  to 
Mitchell  and  Toland. 
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We  are  of  opinion  that,  prima  facie,  the  equitable  Hen  whiob 
the  vendor,  Hunter,  had,  was  waived — abandoned,  by  his  re- 
quiring and  accepting  personal  security  on  the  note  for  the 
purchase-money .  It  matters  not  for  what  purpose  the  security 
was  required,  unless  it  should  be  for  a  purpose  which  should 
show  that  the  equitable  lien  was  not  thereby  waived;  nor 
whether  the  vendees  gave  such  security  by  the  terms  pf  ♦  ih» 
contract  of  purchase,  or  by  the  terms  of  a  contract  or  .agree- 
ment afterward  made,  in  reference  thereto:  McQatiy  Y.  Pruettp 

4Ind.  226. 

••  • 

This  conclusion  dispenses  with  the  peccssity  of  inquiring  aa 
to  the  other  questions  presented.* 
The  judgment  is  affirmed,-  with  costs. 


Equttt  mat  Ehtobcx  Vdtdoe'b  Lhh  for  purchase  money,  and  it  is 
■wiry  that  a  judgment  at  law  should  be  obtained  before  application  te> 
equity  to  enloroe  the  lien:  Armstrong  v.  Muda\  50  Am.  Deo*  645,  and  not* 
518;  eee  aleo  Aldridge  v.  Dunn,  41  Id.  224.  The  principal  case  is  cited  at  to 
the  matter  contained  in  the  first  paragraph  of  syllabus  ewpra,  in  Harher  t. 
GBdewdl>  23  Ind.  222;  Nutter  v.  Fouch,  86  Id.  455. 

Warm  or  Vbbbob'b  Lzdt  bt  Takhio  Kara  or  personal  security  for  the 
balance  due:  TiemanY.  Beam,  15  Am.  Deo.  557,  and  note  568;  FoUettY* 
Meem,  56  Id.  472;  Aldridge  v.  Dunn,  41  Id.  224;  MantuY.  Slaem,  62  Id.  60> 
and  note,  where  the  conflicting  authorities  in  this  series  are  compared  and 
ooDeeted:  Mima  v.  Lodxtt,  68  Id.  521,  and  note  523.  A  render  waives  hie 
Ben  by  taking  a  note  with  surety,  a  mortgage,  or  any  other  express  security 
or  Hen:  HotkeU  v.  ScoU,  56  Ind.  567;  Crone  ▼.  Board  of  Oommi^kmere  efe» 
87  Id.  167;  Fox  v.  Fraser,  92  Id.  268.  But  the  acceptance  of  such  security  ia 
nothing  more  than  prima  facie  evidence  of  a  waiver  of  the  lien:  Fouch  v.  WU- 
em,  60  Id.  66,  all  citing  the  principal  case. 

Thb  naxdfAL  case  is  cited  generally  as  an  example  of  Tender's  liens  in 
McGauleu  ▼.  Hote,  62  Ind.  206.  It  is  again  cited  in  Martin  v.  Caubk,  72  Id. 
76,  to  the  point  that  a  vendor's  lien  is  not  an  absolute  nor  original  charge  on 
land,  bat  only  an  equitable  right  to  resort  to  it  in  case  there  is  not  sufficient 
personal  estate.  It  is  cited  in  Wiseman  v.  Hutckmeon,  20  Id.  42,  to  show  that 
since  the  revision  of  the  Indiana  statutes  in  1852  a  vendor's  lien  for  purchase 
hat  been  reoogniied  and  enforced  by  the  courts  of  that  state. 


Rows  v.  Haines. 

[15  IXDIAXA,  446.] 
JPJMHtfHT    WILL    WOT    XX    RxVXRSXD    FOB    DETECT    OB    iB&XOUIJkXXTr    UOf 

sought  to  be  taken  advantage  of  in  the  lower  court. 
IxTMxacMXCT  as  Follows:  "  I  assign  the  within  note  to  M.  to  secure  him  an 

security  to  N.,w  is  sufficient  to  vest  the  title  to  the  note  in  the  indorsee* 

and  he  may  again  assign  it. 
Ixdobsxmiext  Expressing  Object  fob  Which  Tban&teb  is  Made  does  not 

affect  its  validity  if  the  indorsement  is  absolute  and  unconditional 


•     •  • 


• 
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Bell  ob  Nora  Iitdoeskd  as  Collateral  Secumtt  ia  an  adequate  consid- 
eration to  enable  a  party  to  sue  thereon,  though  he  advanced  no 
credit  on  the  bill  or  note. 

The  opinion  states  the  facts. 
E.  A.  Qreenlee,  for  the  appellant. 

D.  Mace j  for  the  appellee. 
•  »  •   •  •• 

:,-V\;By  .Court,  Worden,  J.  Haines,  as  indorsee,  sued  Howe, 
nla&er  qt  two  promissory  notes.  Judgment  for  the  plaintiff. 
Rowe'&p^tifa^and  makes  two  points  for  the  reversal  of  the 
judgment:*' lt'-TluCt  there  was  a  trial  without  an  issue  upon  an 
affirmative  par&gra{}il*6f  his  answer.  The  attention  of  the 
court  below  was  not  caljedjta  this  defect,  in  any  manner  what- 
ever; and  it  has  been  deteitainetl  in  several  cases  that  judg- 
ment will  not  be  reversed  in  tins  court  for  such  cause,  unless 
advantage  was  sought  to  be  taken  of  the  irregularity  in  the 
court  below. 

2.  That  one  of  the  notes  sued  on  was  not  properly  indorsed, 
eo  as  to  vest  the  title  thereto  in  the  indorsee.  The  note  in 
question  was  payable  to  G.  W.  Hazzard,  and  by  him  indorsed 
as  follows:  "  I  assign  the  within  note  to  William  Martin,  to 
secure  him  as  security  to  T.  Nichols."  It  was  afterward  in- 
dorsed by  Martin  to  the  plaintiff.  This  indorsement  seems  to 
be  entirely  sufficient  to  vest  the  title  to  the  note  in  Martin, 
and  it  could,  of  course,  be  again  transferred  by  him.  The  in* 
dorsement  purports  to  be  absolute  and  unconditional;  and 
although  it  expresses  the  object  for  which  the  transfer  was 
made,  this  fact  does  not  affect  the  validity  of  the  transfer.  "  If 
a  bill  or  note  be  indorsed  as  a  collateral  security,  that  is  an 
adequate  consideration  to  enable  the  party  to  sue  thereon, 
though  he  advanced  no  new  credit  on  the  bill  or  note:1'  Ch. 
Bills,  10th  Am.  ed.,  74;  vide  also  Valette  v.  Mason,  1  Ind.  288. 
There  seemed  to  be  no  defense  to  the  note,  and  it  is  clear  that 
the  plaintiff  was  entitled  to  recover  on  it 

The  judgment  is  affirmed,  with  six  per  cent  damages,  and 
costs. 


OraBonoir  to  Point  Which,  had  it  been  raised,  might  have  been  disposed 
of  by  the  court  below  cannot  be  raiaed  for  the  first  time  in  the  higher  court: 
Betkman  ▼.  Frost,  9  Am.  Deo.  246;  Barrett  ▼.  Witts,  26  Id.  316.  Generally, 
that  objection  not  made  in  the  court  below  cannot  be  raiaed  for  the  first  time 
in  the  appellate  court,  consult  the  following  cases:  Amidcwn  ▼.  Osgood,  58  Id. 
171;  State  ▼.  Morgan,  47  Id.  329;  Love  ▼.  Moynehan,  63  Id.  306;  Collins  v. 
Champ's  Heirs,  61  Id.  179;  Burke  ▼.  Allen,  Id.  642;  Parhe  ▼.  Foster,  71  Id. 
821;  Brown  v.  Gray,  72  Id.  663,  and  notes  to  these  cases;  see  also  Wittey  v. 
State,  52  Ind.  425,  citing  the  principal 
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Wbut  InoBsnaDrr  Sufmuumt  to  transfer  puipaUj  In  note,  without  inv 
fairing  its  negotiability,  to  the  indorsee:  SeeJHeev.  Atoorne,  8  Am.  Dec.  129. 

Holt>«r  or  Ommii.il  afi  Papib  ttrigniri  aa  ooDatenl  security  for  a  pre* 
existing  debt  ie  treated  aa  a  holder  for  a  valuable  consideration:  Stramgkm  v. 
/avdUd;  80  Ind.  600,  citing  the  principal  oaae;  which  ia  cited  to  tha  point, 
ia  Fekon  v.  8mUh>  84  H.  490,  that  where  the  owner  of  a  proniiaeory  note  ae- 
aigns  it  aa  ooDatenl  security,  he  cannot  maintain  anil  thereon  while  it  k  held 
bv  i*m  aaaLznee. 


Maot  v.  Combs. 

[15  Htdiava,  46fc] 

Vim  Ikbluza  Statute,  All  Pabtzb  Irtsbjdjtbd  a*  DsnvnunB  ahomld 
be  joined,  if  not,  a  plea  in  abatement  may  be  available. 

Uhdxr  Ikdiajja  Statctx,  if  All  Persons  iHTinnaTKD  am  Punnm  ahonld 
not  be  joined  aa  such,  and  the  fact  ehoold  be  developed  upon  the  trial,  it 
would  perhaps  be  available  aa  a  bar  to  the  action,  or  might  be  taken  ad- 
vantage  of  by  plea  in  abatement. 

Whxthee  Exnrrorcx  of  Curtaih  Faoh  OovcriTUTn  PAjBUemnp  often 
depends  upon  the  intention  of  the  pertiea  aa  but  ween  themselves,  and 
evidence  of  ench  intent  ahonld  be  received  when  any  doubt  eadata,  in  or- 
der to  aeoertain  the  rale  applicable  aa  to  third  pertiea. 

In  Osdxb  to  CkwarrrDTi  PAJtTHnmaHir,  there  mnat  be  a  community  of  in- 
terest in  the  profits,  and  it  mnat  be  mutual,  by  which  la  meant  that  each 
party  has  a  speciilo  interest  m  principal. 

Wmmiht  or  Authority  flgana  to  Ebtablibb  that  to  Ouhu'ii'dtb  Part- 
■■—HIP  even  aa  to  third  partiaa,  each  person  mnat  have  an  interest  in 
the  profits  aa  profits,  and  not  a  stipulated  proportion  of  the  profits  aa 
compensation  for  his  labor,  unlaw  in  oases  of  fraud,  or  where  the  pertiea, 
a*  least  the  one  sought  to  be  charged,  have  held  themaalvaa  cot  aa  part- 
ners to  third  parties. 

Fibtt  m  hot  Pabtvrr,  but  Aosvt  on  Srrvabt,  even  aa  to  third  persona, 
if  he  ia  not  to  receive  a  part  of  the  profita  in  specie,  but  a  ana  of  money 
calculated  in  proportion  to  a  given  quantity  of  the  profita, 

It  nonu  hot  Oohbtituti  PABTVZRflHir,  where  by  express  understsnding 
between  the  parties  they  are  not  to  be  partners,  do  not  hold  themselves 
out  to  the  public  aa  such,  and  the  business  is  conducted  In  the  name  of 
one,  while  the  ether  la  to  receive  one  half  of  the  net  profits,  and  In 
sequence  is,  in  the  calculation  of  such  profits,  to  bear  one  half  the 
so  long  aa  they  do  not  exceed  the  profita. 

arfinmron  or  Commoh  Rxfutatiov  and  understanding  aa  to  who  were  the 
proprietors  of  a  certain  shop  among  business  men,  customers,  and  others 
with  whom  the  parties  aeeodated,  k  not  competent  to  the  purpose  of 
eatablishing  a  partnership* 

Thb  opinion  oontainc  the  feet*. 

IP.  R.  Harrison,  A.  D.  Matthews,  J.  W.  Gordon^  and  J.  A.  Bad, 
far  the  appellants. 

W.  V.  Burn*,  bat  tho  appellee. 
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By  Court,  Hanna,  J.  Combs  sued  Macy  before  a  justice  of 
the  peace,  for  certain  articles  purchased  at  a  stove  and  tin 
shop.  Macy  answered  that  one  Carlisle  was  a  partner  when, 
etc.,  in  the  profits  and  losses  of  said  shop. 

There  were  several  trials  with  diverse  results.  The  defend- 
ant eventually  appealed  to  the  common  pleas  court,  where 
there  was  a  trial,  finding  for  plaintiff,  and  judgment.  Several 
points  are  here  made:  1.  Upon  the  ruling  of  the  court  in 
striking  out  the  answer  of  the  defendant;  2.  In  refusing  to 
dismiss  the  action;  3.  Upon  rulings  in  reference  to  the  intro- 
duction of  evidence;  4.  In  refusing  a  new  trial. 

As  to  the  first  point,  the  appellant  relies  upon  2  R.  8.,  sec. 
84,  p.  455.  This  statute  would,  perhaps,  require  all  persona 
interested,  etc.,  to  be  joined  as  defendants;  and  if  not,  then  a 
plea  in  abatement  might  be  available;  but,  if  all  persons 
interested  as  plaintiffs  should  not  be  joined  as  such,  and  the 
fact  should  be  developed  upon  the  trial,  it  would  perhaps  be 
available  as  a  bar  to  the  action,  or  it  might  be  taken  advantage 
of  by  plea  in  abatement. 

The  second  objection  is  not  well  taken.  It  is  urged  that  the 
justice  had  dismissed  the  suit,  in  pursuance  of  a  verdict  of  a 
jury  directing  the  action  to  be  dismissed.  The  record  shows 
that  a  new  trial  was  granted  upon  motion,  etc.;  that  the 
parties  appeared,  etc. 

The  third  point  involves  a  ruling  upon  the  exclusion,  and 
also  upon  the  reception,  of  evidence.  That  excluded  was 
evidence  tending  to  6how  the  general  reputation  in  the  village 
where  they  resided  and  did  business,  in  reference  to  a  partner- 
ship between  the  plaintiff  and  Carlisle,  in  the  stove  and  tin 
business. 

That  received  was  that  part  of  the  evidence  of  Carlisle,  in 
which  he  stated  that  they  were  not  in  partnership.  His  whole 
evidence  was,  in  substance,  that  at  the  time  the  articles  were 
purchased,  for  which  suit  was  pending,  he  was  in  the  employ 
of  the  plaintiff  in  the  stove  and  tin  business,  and  sold  to  the 
defendant  said  articles,  etc.  That  by  the  terms  of  their  agree 
ment,  Combs  was  to  furnish  all  the  stock,  pay  the  shop  rent, 
and  the  hands  that  worked  in  the  shop;  and  witness  was  to 
attend  to  running  a  peddling  wagon  to  sell  the  ware,  etc.,  and 
attend  about  the  shop  when  at  home;  and  after  paying  for  all 
goods  and  stock  bought,  and  all  shop  liabilities  and  expenses, 
he  was  to  have  one  half  of  the  net  profits  of  the  business  to 
pay  him  for  his  services;  that  he  had  no  interest  in  the  suit, 
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because  he  looked  to  plaintiff,  and  not  to  persona  trading  with 
plaintiff,  far  his  pay;  that  by  the  arrangement  between  witness 
and  plaintiff  he  was  not  to  be  a  partner,  etc. 

The  evidence  of  several  other  witnesses  was  substantially 
the  same,  based  upon  information  derived  from  Carlisle. 

We  think  there  was  no  error  in  receiving  the  evidence,  as  to 
the  understanding  between  Combs  and  Carlisle,  regarding  the 
position  they  occupied  toward  each  other;  far  whether  the  ex- 
istence of  certain  facts  shall  constitute  a  partnership,  often 
depends  upon  the  intention  of  the  parties  interested,  as  be- 
tween themselves:  Loomis  v.  Marshall,  12  Conn.  68  [80  Am. 
Dec  696];  Story  on  Partnership,  sec  48,  p.  76.  It  may,  per- 
haps, also  be  necessary,  where  any  doubt  exists,  to  inquire  into 
the  intent  and  understanding  of  the  parties  themselves,  to  as- 
certain the  rule  that  should  apply  as  to  third  persons:  Id.,  sec. 
49,  p.  78;  8  Kent's  Com.,  led  43. 

That  the  parties  to  the  agreement'did  not  intend,  as  between 
themselves,  to  form  a  partnership,  is  clear;  but  there  is  much 
confusion,  and  not  a  little  conflict,  in  the  authorities,  as  to 
whether  the  facts  here  detailed  should  constitute  them,  in  the 
eye  of  the  law,  partners,  as  to  third  persons;  although  they 
did  not  so  intend.  The  agreement  has  apparently  one  of  the 
marked  characteristics  which  usually  enter  into  a  partnership 
in,  and  including  the  division  of,  profits;  namely,  a  share  or 
interest  in  the  profits:  Story  on  Partnership,  22,  91;  Waugh  v. 
Carver ,  2  H.  Black.  235.  But  this  must  be  a  community  of 
interest  in  the  profits,  and  must  be  mutual:  Id.;  and  Coll- 
yer  on  Partnership,  b.  1,  p.  11;  and  by  this  mutuality  is  meant 
that  each  party  has  a  specific  interest  as  a  principal:  Id.,  8-11, 
14, 15.  It  appears  also  to  be  settled  by  weight  of  authority, 
that,  even  as  to  third  persons,  each  party  must  have  an  inter- 
est in  the  profits  as  profits,  and  not  a  stipulated  proportion  of 
the  profits  as  a  compensation  for  his  labor:  See  the  decisions 
sustaining  this,  collected  in  Loomis  v.  Marshall,  12  Conn*  69 
[30  Am.  Dec.  696];  and  to  the  reverse:  Hamper,  Ex  parte,  17 
Ves.  404;  unless  in  cases  of  fraud,  or  where  the  parties — 
Story  on  Partnership,  78,  86— or  at  least  the  one  sought  to  be 
charged,  have  held  themselves  out  as  partners  to  third  per* 
sons.  In  other  words,  if  the  party  is  not  to  receive  a  part  of 
the  profits  in  specie,  but  a  sum  of  money  calculated  in  propor- 
tion to  a  given  quantity  of  the  profits,  then,  even  as  to  third 
persons,  he  would  not  be  a  partner,  but  an  agent  or  servant:  1 
Smith's  Lead.  Cas.  980,  note  to  Waugh  v.  Carver,  supra; 
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Denny  v.  Cabot,  6  Met  92;  Turner  v.  Bissell,  14  Pick.  192; 
Clement  v.  Hadlock,  13  N.  H.  185;  Champion  v.  Bostwick,  18 
Wend.  175  [31  Am.  Dec.  376] ;  JVbrm^nt  v.  fluff,  1  Humph. 
820;  £uU  v.  Schubcrth,  2  Md.  38;  itfttzzy  v.  Whitney,  10  Johns. 
226;  £ttrclfe  v.  Eckart,  1  Denio,  337;  Heimstreet  v.  -ffowiand, 
5  Id.  68;  Botoyer  v.  Anderson,  2  Leigh,  550;  Shropshire  v. 
Shepperd,  3  Ala.  733;  Hodges  v.  Dawes,  6  Id.  215. 

In  the  case  at  bar,  there  is  nothing  showing  that  Combs  and 
Carlisle  held  themselves  out  as  partners.  The  business  was 
conducted  in  the  name  of  Combs.  By  no  act  of  either  party 
is  it  shown  that  they  held  themselves  out  to  the  public  as 
partners.  No  statement  to  that  effect  by  Combs  is  shown; 
and  such  statements  of  Carlisle  as  were  proved  were,  except 
in  one  instance,  in  substance  the  same  as  he  detailed  in  evi- 
dence. The  evidence  shows  that  Carlisle  was  to  have  one 
half  the  net  profits,  and,  as  a  consequence,  was,  in  the  calcu- 
lation of  such  profits,  to  bear  one  half  the  losses,  so  long  as 
they  did  not  exceed  the  profits.  If  the  evidence  had  stopped 
there,  we  cannot  see  but  that  they  would  have  been  partners; 
but  it  further  shows  that,  by  an  express  understanding  be* 
tween  them,  they  were  not  to  be  partners,  and  that  Carlisle 
looked  to  Combs,  and  not  to  persons  who  might  purchase,  eta, 
for  his  pay. 

It  would  thus  appear  that  although  he  was  to  have  a  sum 
equivalent  to  one  half  the  net  profits,  yet  it  was  not  to  be  paid 
out  of  the  profits  nor  to  be  a  charge  upon  the  same.  For  these 
reasons  we  think  there  was  no  partnership,  and  as  to  that 
point  the  motion  for  a  new  trial  was  correctly  overruled. 

On  the  question  of  the  evidence  offered  and  rejected,  it  was 
not  proposed  to  prove  that  the  parties  had  in  any  manner  held 
themselves  out  as  partners;  but  "what  the  common  reputation 
and  understanding  as  to  who  were  the  proprietors  of  the  shop 
was,  among  the  business  men,  and  others  who  collected  about 
and  dealt  at  said  shop,  and  with  whom  the  parties  associated 
familiarly,"  we  do  not  believe  the  evidence  was  competent  for 
the  purpose  for  which  it  was  offered:  2  GreenL  Ev.,  sec.  483. 
Under  the  facts  and  circumstances  of  this  case  we  cannot  dis- 
turb the  judgment. 

The  judgment  is  affirmed,  with  five  per  cent  damages,  and 
costs. 


NoM-jonra>XB  of  NiauBABY  Pabtiis  Dktinbaiit,  how  taken  advantage  oft 
See  Jones  y.  Pitcher,  24  Am.  Deo.  716;  State  r.  Woram,  40  Id.  378;  Lwim  w. 
Gilliam,  83  Id.  430;  Deal*.  Rogm,  57  Id.  702,  and  notes  to  the* 
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Kas-JOHTDKB  o»  Nwwikt  Paxtob  PLADmiF,  how  taken  advantage  oft 
Bee  Beard  t.  Aes,  63  Am.  Dec  125;  Jcfaem  ▼.  JHdewtfaon,  Id.  869;  Scott  ▼. 
Avem»  67  Id.  266;  PMnwy  r.  Start,  68  Id.  86%  end  noiee  to  these  esses. 

Whwhu  Pakrtdship  Exom  lima  Si  depends  on  the  Intention  of  par- 
ties: iVto  t.  ^Jexoihier,  52  Am  Dea  626. 

To  CoHamrm  Patcstdship  there  mnet  be  joint  ownership  of  the  funds, 
end  en  agreement  to  participate  in  the  profits  and  losses  of  the  hnsfaassi 
Pries  t.  Ataocmdar,  62  Am.  Deo.  626,  end  note  633;  Brow*  v.  Higgmbotham, 
tj Id.  618;  Loom* ▼.  JbforwWl  » Id.  606;  JZhworttT.  ftr*  62  Id.  740,  and 
note  762. 

PAJtncirjkZiojr  nr  Pbovttb  of  business  to  constitute  partnership;  See  Loemk 
▼.  MardtaO,  80  Am.  Deo.  606;  end  note  606;  Aortfatf  ▼.  Jim*,  40  Id.  606; 
Price  v.  AUxamder,  W  Id.  Hfi;  Or^Uk  ▼.  £«Am,  64  Id.  64;  fteH&M  ▼.  Mo- 
eWo»  64  Id.  464,  end  note  466. 

Bhabs  ov  Plums  ab  Coktcztsatidh  does  not  ordinarily  eonstitnt*  pert* 
aerahip:  Arlfatf  ▼.  /ones,  40  Am.  Deo.  606;  ChamUer  ▼.  Howkmd,  66  Id.  467, 
and  citationo  in  notes  to  these  oases;  Jfoonoat  ▼.  Newmam,  88  Ind.  875;  AToisfr 
t.  StaU,  68  Id.  884;  Bmbt  ▼.  Afcitft,  72  Id.  804,  all  citing  the  principal  oaseto 


Pasties  will  m  Hxld  Liabu  is  Paxtxzbs  where  they  share  in  tike 
profits,  though  the  business  is  carried  on  in  the  name  of  one  alone,  and 
supposes  that  they  are  partners,  nor  intend  to  beoomesoeh,  nor  ere 
an  between  themselves:  BhtrUm  r.  M edara,  64  Am.  Deo.  464;  endnote 


Gxra&AL  BraxAXiav  m  hot  AsMnnmu  to  prove  partnership:  Qrqflmw. 
Moore,  88  Am.  Dee.  478;  Smith  y.  Grj/Uh,  Id.  680;  IngUbrigkt  ▼.  ffammtmd, 
68  ML  48%  end  notes  to  theee  oases;  C7U  t.  J7orea>,  78  Lid.  87,  oitiag  the 


OASES  IN  LAW  AND  BQUTTT 


SUPREME    COURT 


IOWA. 


Loving  u  Paibo. 

(10  Iowa,  282.] 
Validity  01  Transfer  01  Real  Estate  is  to  be  determined  by  the  fas  fed 

*rf  sties.  An  assignment  for  the  benefit  of  creditors,  which  is  invalid  by 
the  laws  of  the  place  where  the  land  conveyed  is  situated,  will  not  oper* 
ate  to  convey  the  land  for  any  purpose,  even  though  the  assignment  bs> 
valid  in  the  place  where  it  was  executed. 

Iv  Equity  Proceedings  Based  upon  Judgment,  the  judgment  will  be  pre* 
snmed  to  be  valid  unless  the  contrary  appears. 

Where  Complainant  Claims  Judgment  Lien  upon  real  property  and  seeks 
to  remove  a  clond  upon  the  title,  caused  by  a  pretended  conveyance,  so 
that  he  can  better  be  enabled  to  receive  the  benefit  of  his  lien,  it  is  not 
necessary  to  aver  that  an  execution  has  been  returned  mMa  bona. 

Bulb  that  Individual  Creditors  must  First  be  Paid  out  op  Separate; 
Property  of  each  member  of  firm  before  partnership  creditors  can  resort 
to  it,  has  no  application  in  a  proceeding  by  a  firm  creditor  to  cancel  aa 
invalid  assignment  of  such  property  made  for  the  benefit  of  creditors  of 
the  same  class. 

Bill  in  equity  to  set  aside  certain  conveyances.  The  facta 
are  stated  in  the  opinion. 

Richman  and  Brother,  for  the  appellant. 

John  A,  Rogers,  for  the  appellee. 

By  Court,  Wright,  C.  J.  Pairo  &  Nourse  were  bankers  in 
Washington  city.  The  bill  charges  that  on  the  fourteenth  of 
September,  1857,  they  were  insolvent,  and  being  so,  they  exe- 
cuted to  their  co-respondent,  Edes,  a  deed  of  general  assign- 
ment of  their  property,  real  and  personal,  in  trust  for  the 
benefit  of  their  creditors.    It  is  also  averred  that  Pairo,  one  of 
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the  copartners,  on  the  same  day,  being  the  owner  in  fee-rim- 
pie  of  certain  lands  in  Muscatine  county  in  this  state,  con- 
veyed the  same  to  said  fides  in  trust  for  the  partnership 
creditors;  that  both  of  said  deeds  were  executed  on  the  same 
day,  and  in  pursuance  of  the  same  plan  and  design,  to  wit,  to 
convey  all  their  property  of  whatever  nature  and  whatever 
situation  to  secure  their  creditors,  that  the  deed  of  Pairo  was 
in  aid  of  the  one  made  by  the  partnership,  and  for  the  purpose 
of  more  specifically  conveying  by  a  particular  description  of 
the  said  land. 

Complainant  avers  that  on  the  same  day  he  deposited  with 
Pairo  &  Nourse  near  two  thousand  four  hundred  dollars  for 
which  he  received  a  certificate  of  deposit;  that  on  the  seventh 
'of  October,  1857,  he  procured  an  attachment  against  them 
from  the  Muscatine  district  court,  that  the  sapie  was  levied 
upon  the  land  conveyed  by  Pairo  to  Edes;  and  that  such  pro- 
ceedings were  afterwards  had  that  on  the  nineteenth  of  Oo- 
tdber,  1858,  he  recovered  a  judgment  against  the  said  Pairo  A 
Nourse  for  the  amount  of  his  said  debt  with  interest.  It  is 
then  alleged  that  said  two  deeds,  so  far  as  they  purport  to 
convey  the  title  to  said  land  in  Muscatine  county,  are  null 
and  void;  that  the  attachment  and  judgment  are  liens  upon 
the  said  lands;  and  that  said  deeds  are  a  cloud  upon  the  title, 
and  an  obstruction  and  hinderance  in  the  way  of  enforcing  said 
liens.  This  cloud  he  asks  to  have  removed,  and  that  said 
deeds,  as  to  said  lands,  may  be  set  aside. 

The  answers  admit  the  execution  of  the  deeds,  but  deny  the 
insolvency,  stating  that  "they  were  unable  to  meet  their  engage- 
ments, but  always  considered  that  the  property  conveyed,  if  ju- 
diciously disposed  of,  would  not  only  pay  all  their  debts,  but 
leave  a  large  surplus/'  They  admit  the  issuing  the  certificate 
of  deposit;  state  that  they,  as  well  as  said  plaintiff,  are  non- 
residents of  this  state;  admit  the  issuing  of  the  attachment 
charged;  deny  upon  information  and  belief  that  complainant 
obtained  a  judgment,  but  refer  to  said  proceedings  for  greater 
certainty;  insist  that  said  deeds  are  not  null  and  void;  and 
deny  the  complainant's  lien. 

Copies  of  the  deeds  referred  to  are  annexed  to  the  bill,  and 
from  them  it  appears  that  they  were  executed  in  the  District 
of  Columbia,  and  intended  to  convey  all  the  estate,  personal 
sod  real,  of  the  said  firm  and  each  member  thereof,  in  trust,  to 
be  applied  to  the  satisfaction  of  all  their,  and  each  of  their,  debts. 
The  first  deed  describee  certain  real  estate,  and  then  conveys 
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"also  all  other  lands,  etc.,  owned  by  them,  or  either  of  them, 
in  the  several  states  and  territories  following  "  (naming  several 
states,  including  Iowa).  It  also  recites  that  said  Pairo  holds 
in  his  own  name  divers  lands,  but  that  the  same  belong  to  the 
firm. 

The  second  deed  directs  the  trustees  to  apply  the  proceeds 
of  said  lands  first  to  the  payment  of  certain  debts  which  are 
named  (and  some  of  them  being  the  same  as  named  in  the 
first),  and  the  remainder  into  and  among  all  the  other 
creditors  of  Pairo  A  Nourse,  equally  according  to  the  amount 
of  the  respective  debts. 

Upon  these  facts,  and  others  to  be  hereafter  stated,  com- 
plainant insists  that  these  deeds  are  invalid,  and  that  the  lands 
attached  are  subject  to  his  judgment;  while  respondents  insist 
that  the  decree  was  unwarranted,  and  should  be  reversed. 
Their  respective  positions  we  proceed  briefly  to  notice. 

We  think  it  very  evident  that  these  deeds  constitute  but  one 
transaction,  but  one  general  assignment  The  second  is  but 
in  aid  of  the  first,  the  design  manifestly  being  to  carry  out  the 
plan  and  object  expressed  in  the  principal  instrument.  And 
this  conclusion  is  not  only  justified  by  the  entire  tenor  of  the 
two  instruments,  but  by  the  consideration  that  the  bill  charges 
these  facts,  and  the  answer  does  not  pretend  to  deny  them. 
On  the  contrary,  the  answer  seems  to  treat  them  as  parts  of 
one  entire  transaction,  and  to  assume  it  as  true  that  if  one  falls 
the  other  must.  And  that  this  is  correct  we  entertain  no 
doubt. 

That  this  assignment,  upon  its  face,  is  general,  and  made 
so  as  to  prefer  certain  creditors,  is  admitted.  And  while  re- 
spondents concede  that  under  the  laws  of  this  state  such  an 
assignment  is  not  valid,  yet  it  is  contended  that  it  is  valid  by 
the  laws  of  the  place  where  made,  and  is  therefore  valid  here. 

Whatever  may  be  the  rule  as  to  such  conveyances  where 
they  relate  alone  to  personal  property,  we  think  it  is  well  set- 
tled that  where  they  operate  upon  real  estate  they  must  be 
judged  of  by  the  law  of  the  place  where  the  real  estate  is  sit- 
uated. As  transfers  of  real  estate,  their  validity  must  be  de- 
termined by  the  lex  loci  rei  site.  All  the  authorities,  both  in 
England  and  in  this  country,  it  is  believed,  recognize  the 
principle:  Story's  Gonfl.  L.,  sees.  427, 428, 423,  and  cases  cited 
in  note  3  to  sec.  428.  Our  law  provides  that  no  general  assign* 
ment  of  property  by  an  insolvent,  or  in  contemplation  of  in- 
solvency, for  the  benefit  of  creditors  shall  be  valid  unless  made 


I860.]  Loving  v.  Paibo.  Ill 

for  the  benefit  of  all  the  creditors  in  proportion  to  the  amount 
of  their  respective  debts:  Code,  sec  977;  Burrow  v.  Lehndorffy 
8  Iowa,  97.  Testing  the  assignment  in  this  case  by  the  role  of 
the  code  it  is  invalid.  Whether  it  is  invalid  for  all  purposes 
and  everywhere  we  need  not  determine.  The  laws  of  the  Dis- 
trict of  Columbia  have  no  extraterritorial  force  except  by  con- 
sent  or  comity.  If  the  assignment  was  valid  as  to  all  or  any 
portion  of  the  estate  there,  this  state  has  adopted  a  different 
rale,  and  by  this  we  are  to  be  governed.  And  being  invalid,  it 
could  not  operate  to  pass  the  estate  as  against  the 
The  preference  to  creditors  renders  it  void,  and  the  courts 
not  undertake  to  strike  oat  this  part  and  uphold  the  convey- 
ance as  one  for  the  benefit  of  all  his  creditors,  in  proportion  to 
the  amount  of  their  respective  claims.  If  the  assignment  is 
valid,  as  claimed,  when  executed,  then  it  would  follow  that  it 
might  be  enforced  there  so  as  to  give  the  proposed  preference, 
while  here  (if  the  instrument  is  to  be  sustained  in  part)  the 
same  preference  would  be  denied.  And  then,  if  the  claim 
giving  the  preference  can  be  disregarded,  and  the  assignment 
be  sustained  in  this  instance,  so  it  may  in  every  other  case  of 
a  similar  character,  whether  made  within  or  without  the  state, 
and  the  statute  referred  to  would  be  without  force  or  meaning. 
Respondents  insist,  however,  that  there  is  nothing  to  show 
that  the  assignors  were  insolvent.  Whether  so  in  feet,  in  the 
sense  that  their  property  was  insufficient  to  pay  their  debts, 
we  think  it  most  manifest  from  the  assignment  that  it  was  at 
least  made  in  contemplation  of  insolvency.  If  so,  the  rule  is 
the  same  as  if  there  was  actual  insolvency.  But  it  is  insisted 
that  complainant  had  no  judgment  upon  which  he  could  ask 
an  execution,  and  therefore  had  no  right  to  seek  to  remove  the 
cloud  from  the  title  of  this  land.  The  argument  is  that  Pairo 
&  Nourse  were  non-residents;  that  the  court  had  no  jurisdic- 
tion, except  over  the  property  attached ;  that  complainant  could, 
as  a  consequence,  recover  no  more  than  a  judgment  against 
that  property,  and  therefore  he  cannot  now  ask  execution  as 
upon  a  general  judgment  The  argument  is  based,  if  not  upon 
a  mistake  of  the  law,  at  least  upon  one  of  feet.  Though  de- 
fendants were  not  residents  of  the  state,  it  by  no  means  follows 
that  they  may  not  have  appeared  to  the  action,  submitted  to 
the  jurisdiction,  and  thus  have  conferred  upon  the  court  power 
to  render  a  general  judgment.  The  bill  charges  that  such 
proceedings  were  had  as  that  complainant  recovered  judgment 
against  said  Pairo  &  Nourse!  and  this  is  nowhere  positively 
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If  a  judgment  was  recovered,  we  must  presume,  in 
the  absence  of  proof  to  the  contrary,  that  it  was  a  valid  judg- 
ment. Thus  viewing  the  case,  we  need  not  stop  to  inquire 
whether  the  legal  proposition  asserted  by  respondents,  upon 
the  supposition  that  there  was  no  appearance  to  the  attach- 
ment proceedings,  is  correct  or  not. 

It  is  further  insisted  that  before  complainant  could  proceed 
in  equity  to  subject  these  lands,  he  should  have  had  an  execu- 
tion returned  nulla  bona,  in  other  words,  he  should  show  that 
he  had  exhausted  his  legal  remedy  before  going  into  equity. 
To  this  we  think  complainant  well  answers,  that  this  is  not  a 
creditor's  bill  to  reach  equitable  assets  upon  which  the  judg- 
ment is  not  a  lien,  but  to  remove  out  of  the  way  of  an  execu- 
tion a  pretended  conveyance,  which  is  alleged  to  be  void.  To 
do  the  latter,  it  is  not  necessary  for  the  party  to  exhaust  his 
legal  remedies  in  his  effort  to  obtain  satisfaction  of  his  judg- 
ment: Beck  v.  Burdett,  1  Paige,  805  [19  Am.  Deo.  486],  and 
cases  there  cited. 

It  is  further  insisted  that  the  lands  attached  belonged  to 
Pairo;  that  by  the  second  deed  these  lands  were  devoted  first 
to  the  payment  of  his  individual  debts;  that  complainant  is  a 
creditor  of  the  firm,  and  therefore  has  no  right  to  seek  to  sub- 
ject the  property  of  the  individual  members  to  his  debts. 

Whatever  application  the  rule  insisted  upon,  and  thus  briefly 
stated,  might  have  if  the  bill  was  filed  for  the  purpose  of 
marshaling  assets,  or  if  this  was  a  contract  between  the  credi- 
tors of  the  firm  and  of  either  member  of  the  same,  it  has  no 
place  in  a  case  of  this  character.  We  do  not  know  that  there 
are  any  creditors  of  Pairo.  If  there  are  any,  it  will  be  time 
enough  to  determine  their  rights  as  against  complainant  when 
they  shall  assert  them.  In  a  proceeding  of  this  nature,  the 
rule  which  gives  the  separate  creditor  of  any  one  of  a  firm 
preference  over  the  partnership  creditors,  in  the  application  of 
the  separate  estate,  has  no  application  whatever:  Scudder  v. 
Delashmut,  7  Iowa,  39  [71  Am.  Dec.  428].  Not  only  so,  but 
the  deeds,  in  this  instance,  show  the  title  to  this  land  was  in 
Pairo.  It  in  fact  belonged  to  the  firm,  he  holding  the  fee- 
simple  title,  but  in  trust  for  the  partnership.  Such  being  the 
case,  all  possible  difficulty  upon  the  point  suggested  is  removed. 

The  decree  below  will  stand  affirmed. 


Tbansjim  or  Real  Ear ats  are  governed  by  the  lex  hd  rd  ate;  Domddmm 
r.  /**«£*,  55  Am.  Dec.  615,  and  note  616;  Bomr.  Barclay,  Id.  616. 
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Lr  Bgwrr  P«wmngs  Based  tjtox  Junoxm,  the  validity  of  the  )*4a> 
MBt  will  bo  preenmed,  and  will  not  be  inquired  into*  Sdkbyr.DkBO*,  71 
Deo.  124. 

Tana  b  No  Pudbrt  imwrnu  Gbbdiiobs  of  Bun  Clam:  See 
t.  DfifotkmMi,  71  Am.  Dec  430,  citing  the  principal 


Childs  v.  Htdb. 

[10  Iowa,  SM.] 
far  Aonoii  upon  Fibm  Liabeutt,  the  xlmiiiiiireAor  of  * 

ooanot  be  joined  aa  a  defendant  with  the  ■mrtring 
Ir  (hn  Pabxnzr  Dm  Petddi o  Actio*  aqawi  Fom,  the  action  may  bt 

oontmned  against  the  imrvmng  member*  of  the  firm. 

The  suit  was  originally  commenced  against  John  Hyde  & 
Co,  a  firm  composed  of  John  Hyde,  John  Bryant,  and  W.  A. 
Scott,  by  the  partnership  name  only.  The  notice  was  served 
on  Hyde.  The  defendant  firm  appeared  and  answered  the 
petition.  Scott  then  died.  His  administrators  were  served 
with  notice  that  they,  as  such  administrators,  were  made  par- 
ties to  the  suit.  The  administrators  moved  to  quash  the  notice. 
This  motion  was  overruled.  Plaintiffs  then  amended  the  peti- 
tion, and  set  out  all  the  above  facts.  They  also  set  out  in  full 
the  individual  names  of  the  members  of  the  firm,  which  they 
did  not  originally  do.  They  prayed  judgment  against  the  su*- 
viving  partners,  and  against  the  administrators  of  Scott  also. 
The  latter  demurred  because:  1.  Scott  had  not  been  made  a 
party  in  his  life-time  by  name,  nor  by  being  served  with  notice; 
2.  That  they  are  wrongly  joined  as  defendants  with  the  sur- 
viving partners;  3.  That  the  suit  could  not  be  continued 
against  them  as  administrators  of  the  deceased  partner  while 
other  partners  survive.  Demurrer  was  overruled.  Judgment 
far  plaintiffs.  Judgment  directed  that  administrators  enter  it 
as  a  claim  against  Scott's  estate.    The  latter  appeal. 

M.  D.  and  W.  H.  McHcnry,  for  the  appellant. 
C.  (7.  Nourse,  for  the  appellee. 

By  Court,  Stockton,  J.  The  action  could  not  be  continued 
against  the  administrators  of  Scott  as  defendants  jointly  with 
the  surviving  partners,  and  the  motion  of  the  administrators 
to  quash  the  notice,  and  their  demurrer  to  the  petition,  should 
have  been  sustained. 

It  was  not  competent  for  the  plaintiff  to  join  the  adminis- 

Ax.  Dae.  Vol.  LXXVU-t 


114  Child8  v.  Hyde.  [Iowa, 

tratora  of  the  deceased  partner  with  the  surviving  partners 
and  pray  a  judgment  against  both  in  the  same  suit  The 
judgment  against  them  is  in  different  rights;  against  the  sur- 
viving partners,  it  must  be  a  judgment  de  bonis  propriis/ 
against  the  administrators,  it  must  be  a  judgment  de  bonis  tes- 
iaioris.  Both  these  judgments  cannot  be  rendered  in  the  same 
suit  There  is  no  more  authority  for  such  a  proceeding  since 
than  there  was  before  the  taking  effect  of  the  code. 

The  section  of  the  code  to  which  reference  is  made  by  the 
appellee  (sec.  1698)  does  not  apply  to  an  action  against  a 
partnership  firm  when  one  of  the  partners  dies  pending  the 
suit  The  surviving  partners  are  the  representatives  of  the 
firm,  and  it  is  against  them  that  the  suit  is  to  be  continued. 

It  is,  moreover,  to  be  considered  that  the  plaintiffs  attain 
the  same  end  by  a  judgment  against  the  surviving  partnerr 
as  by  a  judgment  against  the  administrators  of  the  deceased 
partner.  The  judgment  against  the  survivors  binds  the  part- 
nership property  and  is  conclusive  on  all  the  members  of  the 
firm.  A  judgment  against  the  administrators  could  only  be 
filed  with  the  county  court  as  a  claim  against  the  estate  of 
Scott:  Code,  sees.  1362, 1368. 

The  form  in  which  the  judgment  against  the  administrators 
was  rendered  was  erroneous.  But  as  the  remarks  above  made 
are  decisive  of  the  question  material  to  the  appellants,  and 
urged  by  the  assignment  of  errors,  nothing  further  need  be 
said.  The  judgment  against  the  administrators  of  Scott  is 
reversed. 

Judgment  reversed. 


PBooiEDnros  to  Bhvobci  Pabtnebship  Liability  wbmmm  Ohb  ov 
Paktxkrs  has  Dud.— The  liabilities  of  partners  are  Joint  at  law,  and  not 
several:  Northern  Ins.  Co.  v.  Potter,  62  CaL  157;  McLain  v.  Carson's  Bsfr,  87 
Am.  Deo.  777.  Consequently,  when  a  partner  dies,  the  creditors  have  one 
debtor  less:  WaydeU  v.  Luer,  3  Denio,  410;  Fogarty  v.  CnUen,  49  K.  T.  Sup. 
Ct  398:  Oleason  v.  White,  34  OaL  268;  Friermnth  v.  Friermuth,  46  Id.  42; 
Emanuel  v.  Bird,  64  Am.  Deo.  200;  McLain  v.  Canon's  Iter,  supra.  In 
equity,  the  rule  is  modified.  Each  partner  has  a  lien  upon  the  joint  property 
for  the  discharge  of  sll  of  the  obligations  of  the  firm.  This  lien  is  available 
to  the  partnership  oveditors,  who,  although  they  have  no  equities,  are  enabled 
to  work  out  equiti<*  to  themselves,  through  this  lien  of  the  partners:  (hover's 
Appeal,  70  Am.  Deo.  149;  McLain  v.  Carson's  Iter,  supra.  Ordinarily,  they 
can  only  maintair  a  joint  action  at  law  against  the  partners,  but  whenever 
one  of  the  partners  dies,  or  beoomes  insolvent,  they  may  proceed  in  equity 
against  the  estate  of  deeedsnt*  and  in  law  against  the  survivors*  ZodsTv, 
Oriswoid,  46  Id.  443. 
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Death  of  Partner  ha$  Effect  of  Dissolving  Jww  Bhorbr.  Beamdry,W  CeL 
450;  Hoard  v.  Clem,  31  Minn.  186;  Pearpoint  ▼.  Orafcim,  4  Wash.  232;  and 
from  that  tune  the  only  thing  which  can  bo  done  by  tho  late  firm,  or  any 
of  ifei  siirvrring  members,  which  will  bind  the  piopoity  of  the  deceased,  ia  to 
proceed  and  close  np  the  business  of  the  concern:  Oleason  v.  White,  84  OaL 
258;  BeU  v.  Morrison,  1  Pet  351;  Hall  v.  Lannmg,  91  U.  &  160;  ScholeJUld 
y.  Mkhetoerger,  7  Pet  686;  Wilson  y.  Waugh,  101  Pa.  St  203;  OronkiteY.  Har- 
ris, 15  Fed.  Rep.  888;  Tompkins  y.  Tompkins,  18  &  0. 1;  Macon  Bant  v.  Ellis, 
68  Ga.  192;  Otkens9  M uU  Int.  Co.  v.  Ligon,  59  Miss,  805;  Avery  v.  Meyers,  60 
Id.  367;  ^fltn  ▼.  Nashville  Bank,  6  Lea,  558. 

Jbr  Purpose  of  Closing  up  Affairs  of  Partnership,  the  surviving  partner 
baa  the  exchurre  right  to  the  possession  and  control  of  the  partnership 
assets,  and  he  becomes  Tested  with  them:  Egberts  ▼.  Wood,  24  Am.  Deo.  236; 
Wichhffe  ▼.  Mot,  17  How.  468;  Bisehoffsheim  v.  BaUeer,  20  Fed.  Bep,  890; 
Bolder  v.  Tappam,  1  Id.  469.  In  winding  np  the  affairs  of  the  partnership, 
the  eurviting  partner  acta  as  trustee  for  the  benefit  of  the  deceased  pare* 
ear's  estate,  but  he  ia  not  entitled  to  compensation  for  snch  services:  Starr  v. 
Case,  59  Iowa,  491.  A  deceased  partner's  executor  cannot  interfere  in  the 
settlement  of  partnership  matters:  Watson  ▼.  MUler,  55  Tex.  292;  he  can 
nevertheless  call  upon  the  surviving  partner  to  account  to  him  for  the  ear- 
plua. 

Rights  of  Creditor  of  Partnership  against  Estate  of  Deceased  Partner.— In 
England,  creditors  of  a  partnership  may  go,  in  the  first  instance,  against  the 
estate  of  the  deceased  partner.  In  equity,  partnership  debts  are  treated 
as  joint  and  several,  and  the  creditor  can  prove  his  debt  against  the  estate 
and  come  in  equally  with  the  individual  or  several  creditors  of  the  de- 
ceased partner.  In  proceedings  against  the  estate  of  the  deceased  partner, 
the  creditor  must  make  the  surviving  partner  a  party;  the  theory  ia  that  he 
has  a  right  to  be  heard,  because  he  may  afterwards  be  called  upon  for  contri- 
bution by  the  representatives  of  the  deceased  partner. 

In  America,  the  rule  p  different  The  creditor  cannot  join  the  executor 
or  administrator  of  a  deceased  partner  with  the  surviving  partner  in  a  pro- 
ceeding to  enforce  his  claim  against  a  firm  of  which  deceased  was,  while 
living,  a  member:  Burgwm  v.  Hostler's  Adirir,  1  Am.  Deo.  582;  Fogarty  v. 
Cmtten,  49  N.  Y.  Sup.  Ct  401;  Voorhks  v.  Child*'*  ExWs,  17  K.  T.  354;  WO- 
season  v.  Henderson,  1  MyL  &  E.  582;  see  also  the  principal  case. 

Creditors  of  a  firm  may  in  the  first  instance  proceed  at  law  against  the 
surviving  partner  and  take  in  execution  the  joint  property  of  the  firm  to 
satisfy  any  judgment  procured  against  him.  In  this  they  have  a  preference 
over  the  individual  creditors  of  the  members  of  the  firm:  Bowden  v.  Bchatsell, 
23  Am.  Dec  170;  Oroweenor  v.  Austin,  25  Id.  743;  Morgan  v.  Creditors,  20  Id. 
202;  Egberts  y.  Wood,  24  Id.  236;  Morrison  y.  Blodgett,  29  Id.  653;  Payne  r, 
Matthews,  Id.  738. 

The  estate  of  a  deooaeed  partner  can  be  resorted  to  only  upon  showing 
that  the  surviving  partners  and  the  firm  are  insolvent,  and  that  the  cred- 
itor has  exhausted  his  legal  remedies:  Emanuel  v.  Bird,  54  Am.  Dec.  200; 
Pearson  v.  Keedy,  43  Id.  160;  Fogarty  v.  Outten,  49  N.  T.  Sup.  Ct  398, 401; 
Lawrence  v.  Trustees,  2  Denio,  677;  Van  Riper  v.  Poppenhausen,  43  K.  T.  68; 
PopeY.  Cole,  65  Id.  124;  WarrenY.  Able,  91  Ind.  107;  WeyerY.  Thornburgh, 
15  Id.  124;  DcanY.  Phillips,  17  Id.  406;  Hardy  v.  Overman,  36  Id.  549;  Oft- 
wanY.  Reagan,  28  Id.  109;  Bondr.  Nam,  62  Id.  505;  McCoy  v.  Payne,  68  Id. 
87;  Baker.  BrnUey,  84 Id.  212. 
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In  Some  of  United  Statu,  Statute  Declares  Partnership  Debt*  to  he  Several 
as  well  as  joint,  and  in  inch  states  the  creditor  need  pay  no  attention  te 
the  joint  property  of  the  partnership,  but  may  in  the  first  instance  present 
his  claim  against  the  firm  to  the  administrator  of  the  estate  of  the  deceased 
partner  for  allowance,  and  may  enforce  his  demand  against  said  estate  the 
same  as  the  several  creditors  of  the  deceased  can  and  is  entitled  to  share 
in  the  estate  pari  poem  with  them:  Emanuel  v.  Bird,  54  Am.  Deo.  200;  Camp 
v.  Grant,  Id.  321;  Shackelford's  Adm'r  v.  Clark,  78  Ma  491.  In  other  states, 
after  the  joint  creditors  acquire  a  right  to  proceed  against  the  separate  estate 
of  deceased  members  of  a  firm,  and  not  before,  they  are  entitled  to  share 
pari  passu  with  the  separate  creditors,  although  the  usual  role  is  otherwise: 
Grby  v.  Schoonmabsr,  49  Am.  Dec  160;  Morgan  v.  Bis  Creditors,  20  Id.  202; 
Egbersv.  Wood,  24  Id.  236;  Payner.  Matthew,  29  Id.  738;  Wilder  v.  Reefer, 
23  Id.  781;  MeOuBoh  v.  Dashiell,  18  Id.  271. 

Copartnership  Debts  Constitute  Lien  and  Equitable  Charge  upon  whatever 
copartnership  property  exists  at  the  dissolution  of  the  firm:  Menaughv.  Whit- 
well,  62  N.  Y.  146;  Barney  v.  Nance,  54  DL  29;  Fisher.  Gould,  12  Fed.  Rep. 
874.  A  creditor  who  is  a  non-resident  of  the  state  may  proceed  directly  in 
the  federal  courts  to  compel  the  application  of  firm  properly  to  the  payment 
of  firm  debts,  and  need  not  await  the  settlement  of  the  partnership  hn«i«*— 
in  state  oourts:  Fiske  v.  Oould,  supra. 

When  the  partnership  business  is  settled  up,  if  the  firm  is  indebted  to  the 
surviving  partner,  he  has  a  contingent  claim  therefor  against  the  estate  of 
the  deceased  partner.  This  claim  does  not  become  absolute  until  it  appears 
that  there  are  no  partnership  assets  to  pay  it:  Oleason  v.  White,  34  OaL  268; 
nor  can  he  put  in  his  claim,  unless  he  has  actually  paid  out  the  amount  ha 
claims:  Long  v.  Gamett,  69  Tex.  229;  Stanbury  v.  CatteB,  65  Iowa,  617. 

The  deceased  partner's  estate  in  effect  is  only  a  surety  of  the  late  firm  in 
ease  of  its  insolvency:  Fogarty  v.  Cullen,  49  N.  Y.  Sup.  Ct.  398;  Millcrdv. 
Them,  66  N.  Y.  402;  Colgrove  v.  Tollman,  67  Id.  95;  Dodd  v.  Dreyfus,  17 
Hun,  600;  Maier  v.  Canavan,  8  Daly,  272;  BiUborough  v.  Holmes,  L.  R.  5  Ch. 
D.  255.  By  way  of  defense,  it  may  therefore  avail  itself  of  any  action  on  the 
part  of  a  creditor  which  violates  its  rights  or  suspends  its  remedies  as  a  surety; 
Fogarty  v.  Cullen,  49  N.  Y.  Sup.  Ct  398;  MUlerd  v.  Thorn,  56  K.  Y.  402| 
Colgrove  v.  Tollman,  67  Id.  95;  Dodd  v.  Dreyfus,  17  Hun,  600;  Maier  v. 
Canavan,  8  Daly,  272;  BWJborough  v.  Hobnes,  L.  R.  5  Gh.  D.  255;  but  by  deal- 
ing with  the  survivor's  as  his  debtors,  and  even  though  the  creditor  delays  for 
years  in  his  endeavors  to  procure  payment  of  them,  he  does  not  thereby  re- 
lease his  equitable  claim  against  the  estate  of  a  deceased  partner:  Fogarty  v. 
Cullen,  49  N.  Y.  Sup.  Ct.  401;  Winter  v.  Inness,  4  MyL  &  Cr.  101;  Devaynte 
v.  Noble,  llieriv.  627,  640;  Daniel  v.  Cross,  3  Ves.  277;  Hammersleyr.  Lam- 
bert, 2  Johns.  Ch.  508.  From  the  foregoing  it  will  be  seen  that  as  to  partner- 
ship debts,  the  joint  property  is  first  available  to  the  exclusion  of  individual 
debts,  and  in  case  that  property  becomes  exhausted,  the  firm  debt  is  to  be 
paid  out  of  the  individual  property  of  any  of  the  partners,  resort  being  first 
had  to  the  property  of  the  survivors  and  then  to  property  of  the  estate  of  a 
deceased  partner.  Against  the  joint  property,  the  joint  creditor  may  proceed 
at  law  to  enforce  his  claim.  Against  the  individual  partners  he  must  proceed 
in  equity,  leaving  the  surviving  partner  to  adjust  the  matter  between  himself 
and  the  estate  of  the  deceased  partner. 

While  General  Rule  is  as  Stated,  Testator  may  Direct  Continuation  of  Part* 
tenk*)*  titer  his  death,  and  if  he  choose  he  may  bind  his  general 
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tor  mil  the  debts  of  the  partnership  contracted  after  bis  death,  bet  he 
finst  the  wepoueibflity  to  the  fundi  already  embarked  in  the  besiness,  or  to 
any  sperino  amount  to  be  i&Tested  therein  for  that  purpose.  The  erediton 
Hiay  them  resort  only  to  that  amount,  and  not  to  the  general  aesets  of  the 
testator's  estate,  although  the  partner  carrying  on  the  tasmeas  may  be  per- 
sonally liable  for  the  debts  contracted:  BrnweUr.  G&wood,  %  How.  MO;  Cfaec 
t.  Sogers,  3  Fed.  Sep.  60. 

The  liability  of  a  copartner,  as  well  as  his  interests  in  the  profits  of  a  con- 
cern, may  by  contract  be  extended  against  and  in  favor  of  his  estate  beyond 
Ms  death:  BlodgtU  ▼.  Am.  Bank,  49  Conn.  9.  .In  the  absence  of  a  stipulation 
to  tide  effect,  even  though  the  partnership  was  established  for  a  term  of  years, 
the  partnership  is  dissolved  by  death:  SckofyUld  ▼.  JscseOeroer,  7  Pet.  085; 
BrnweOr.  Oawood,  %  How.  560. 

If  the  executors  of  a  deceased  partner  oonsent  to  the  surviving  partners 
continuing  the  business  with  the  assets  of  the  firm,  his  Hen  on  ptopoily  there- 
after acquired  will  be  postponed  to  that  of  the  creditors  whenever  a 
for  am  equitable  marshalmg  of  assets,  and  the  beneficiaries  of  the 

*s  estate  cannot  have  priority  over  the  claims  of  erediton  upon  the 
Ays  v.  Spmgrn,  103  U.  8.  612. 


Tunis  v.  Withbow. 

[10  Iowa,  SOS.] 

An  Official  Aon  or  Notaby  Public  should  n  Authmrtfoatbd  bt 

Sbskatubx  ajtp  Official  Sial.    An  affidavit  is  not  proved  to  have 

been  made  unless  ihe  jurat  has  been  authenticated  by  both  such  seal  and 
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tiiis  presumption  is  rebutted  if  its  record  discloses  that  the  evidence* 
which  is  the  basis  of  such  jurisdiction,  and  which  must  appear  of  record, 
was  never  before  the  court. 
Ctans  will  hot  Rkvbkb  Judqmxnts  AGAiHarr  Pnsojn  upojt  Comstmuctivm 
Notjcb  until  every  legal  requirement  to  make  such  notices  oomplets 
has  been  fully  complied  with. 

Tele  facts  are  stated  in  the  opinion. 

Hendtrshott,  Burton,  and  Gaston,  for  the  appellant. 
WiUiam  Smythe  and  Henry  Woodruff,  for  the  appellees. 

By  Court,  Baldwin,  J.  There  are  various  errors  assigned 
by  appellant^  ail  of  which  are  resolved  into  and  may  be  de- 
termined by  the  one  question,  whether  the  service  of  the  origi- 
nal notice  was  so  made  as  to  give  the  court  jurisdiction  to 
fender  judgment  by  default  against  defendants. 

The  service  of  the  original  notice  was  made  by  publication, 
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and  appellant  insists  that  there  was  no  proof  before  the  dis- 
trict court  that  such  publication  was  ever  made;  that  there 
was  no  proof  filed,  or  made  before  the  court,  showing  that  a 
copy  of  the  petition  and  notice  was  sent  by  mail  to  defendant; 
and  that  there  was  no  diligence  used  by  plaintiff,  his  agent 
or  attorney,  to  ascertain  the  residence  of  defendant,  such  as  is 
required  to  be  made  by  our  law  before  default  can  be  entered: 
Code,  sec.  1826. 

It  appears  from  the  transcript  that  the  plaintiff,  by  his  at- 
torney, filed  what  he  claimed  to  be  an  affidavit,  proving  such 
publication;  also  what  he  claimed  to  be  an  affidavit  showing 
the  diligence  used  to  ascertain  the  residence  of  defendant. 
When  filed,  such  paper  became  a  part  of  the  record  of  the 
cause.  Such  evidence  should  be  of  record  in  proceedings  thus 
ex  parte:  Lot  2  v.  Swetland,  4  G.  Greene,  465. 

The  clerk  certifies  that  the  transcript  of  this  cause,  as  sent 
up  to  this  court,  is  a  "full,  complete,  and  correct  copy  of  the 
papers  and  records  thereof."  There  is  nothing  in  the  record 
which  tends  to  prove  the  publication  made,  or  the  diligence 
used,  but  the  affidavits  above  referred  to;  and  we  conclude 
there  was  no  other  evidence  before  the  court  upon  this  subject. 
These  affidavits  are  clearly  defective.  The  jurat  of  one  is 
not  evidenced  by  the  seal  of  the  notary  public  before  whom 
the  affidavit  purports  to  have  been  made,  and  the  other  has 
neither  the  seal  nor  the  signature  of  the  notary  annexed 
thereto,  nor  is  the  name  of  the  officer  or  his  seal  referred  to  in 
the  body  of  the  affidavit.  We  consider  that  the  official  acts  of 
a  notary  public  should  be  authenticated  by  seal  and  signature, 
and  that  an  affidavit  is  not  proved  to  have  been  made,  unless 
the  jurat  is  authenticated  by  both  such  seal  and  signature. 

It  is  claimed  by  counsel  for  appellee  that  the  district  court 
is  a  court  of  general  jurisdiction,  and  that  its  acts  are  pre- 
sumed to  be  correct;  that  the  decree  entered  by  the  court,  in 
which  is  recited  "that  the  defen4ant  being  called  comes  not, 
though  served  with  notice  of  the  pendency  of  this  suit,  as  by 
law  provided,'1  is  presumptive  evidenee  to  this  court  that 
proper  proof  of  publication  and  diligence  used  was  before  the 
district  court,  otherwise  no  such  decree  would  have  been  en- 
tered. Whilst  it  is  true  that  every  presumption  to  be  made  in 
favor  of  the  jurisdiction  of  the  district  court,  yet  if  the  record 
discloses  the  fact  that  the  evidence,  which  is  the  basis  of  such 
jurisdiction,  and  which  must  appear  of  record,  was  never  made 
before  the  court,  such  presumption  is  thereby  rebutted. 
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It  is  the  policy  of  the  law  to  give  every  party  his  "day  in 
court"  before  his  rights  are  adjudicated  and  passed  upon,  and 
before  courts  will  render  judgments  or  decrees  against  persons 
or  their  property  upon  constructive  notice,  every  requirement 
of  the  law  for  making  such  notices  complete  should  be  fully 
complied  with.  There  does  not  appear  of  record  any  proof  of 
such  service  in  this  cause  as  the  law  requires.  The  affidavits 
thus  filed  are  nothing  more  than  the  certificates  of  the  parties 
mating  them. 

The  decree  of  the  district  court  is  therefore  set  aside. 


Official  Act  of  Notabt  Public  should  bi  Authenticated  wits  m 
Official  Sbal  and  Signature:  Stephens  v.  WSUams,  46  Iowa,  041;  Btom  ▼. 
Jfifler,  SO  Id.  249,  citing  the  principal  case;  see  alio  Gage  v.  D.  &  P.  R.  A., 
port,  p.  145,  deciding  the  point  that  a  seal  of  a  commissioner  of  Iowa,  upon 
which  the  name  of  the  state  is  not  engraved,  but  was  left  blank  and  written 
in  with  a  pen,  did  not  authenticate  the  commissioner's  act,  as  the  seal  was 
not  engraved  as  the  law  required.  The  principal  case  is  also  cited  to  the 
same  point  in  the  case  of  Chase  v.  Street,  10  Iowa,  503;  and  that  case  was  de- 
cided upon  this  point,  the  judgment  of  the  lower  court  holding  an^affidarit 
to  be  proved  by  the  certificate  of  the  notary  public,  although  his  seal  was  not 
attached,  being  reversed.  The  principal  case  is  cited  and  held  not  to  be  ia 
point  in  the  case  of  Prime*  v.  Griffin,  Id  Iowa,  554. 

Where  Certain  Acts  abb  by  Statutb  Required  to  bb  Done  to  Covin 
Jurisdiction  upon  Court,  the  statute  must  be  strictly  complied  with  or 
the  jurisdiction  will  not  be  acquired.  These  jurisdictional  facts  must  appear 
in  the  record.  Upon  this  point,  the  principal  case  is  cited  in  the  following- 
named  cases:  Abett  v.  Grots,  17  Iowa,  174;  Journey  v.  Dicker**,  21  Id.  31& 

No  Presumption  nr  Favor  of  Jurisdiction  of  Court  will  bb  Indulged 
nr  where  jurisdiction  is  acquired  by  publication  of  notice:  JfiUer  ▼.  Gorbin,  4$ 
Iowa,  152,  citing  the  principal  case. 

Where  Record  dobs  not  8how  that  Notice  bus  been  Served  upon 
Defendant,  Judgment  o  Void:  Lpon  v,  Vanatta,  85  Iowa,  528,  citing  the 


Judgment  by  Confession  Made  without  Knowledge  of  Nominal 
Plaintiff  n  Void:  F.  <£  M.  Bank  v.  Mather,  80  Iowa,  284,  citing  the  prin- 
cipal case,  upon  the  theory  that  the  court  must  acquire  a  jurisdiction  of  the 
parties,  which  it  cannot  do  unless  the  parties  have  notice  of  the  proceeding 
either  actual  or  constructive. 

Affidavits  mat  bb  Amended:  HaUeU  v.  CAN,  W.  R.  JL  Co.,  22  Iowa, 
881,  citing  the  principal  case;  but  this  point  is  not  decided  hi  the  case  cited. 
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Snow  v.  Flannbbt. 

po  iowa,  n&] 

Vbuownra  Facts,  naf  Amotot  to  Ooktraot  to  Oohvbt  Lahb  whidh 
should  bo  enforced  specifically  in  equity.  8.  and  P.  were  aettlen  upon 
different  parte  of  the  aame  quarter-section  of  land.  It  all  had  to  bo  en- 
tered in  one  piece.  8.  and  F.  both  filed  upon  the  whole  tract  8.  pro- 
posed to  F.  that  he  would  withdraw  his  filing  and  would  furnish  money 
to  pay  for  his  portion  of  the  land,  and  allow  F.  to  enter  the  land,  if  F. 
would  convey  to  S.  his  portion  of  the  land.  F.  said  he  could  not  enter 
into  such  an  agreement  prior  to  taking  the  pre-emption  oath;  that  he* 
however,  did  not  want  S.'s  land,  as  the  latter  was  poor;  that  F.  would 
do  what  was  right  about  it  S.  withdrew  his  filing,  and  F.  entered  the 
entire  tract.  8.  tendered  to  F.  the  value  of  his  portion  of  the  tract  and 
demanded  a  conveyance.  Such  a  contract  does  not  violate  either  the 
letter  or  spirit  of  the  act  of  congress  of  September  4,  1841,  prohibiting 
the  assignment  or  transfer  of  pre-emption  rights  before  entry. 

Faxtt  will  not  bb  Permitted  to  Sxt  up  eo  Owzr  Fbavd  as  Dsruam 
in  a  proceeding  to  enforce  the  specific  performance  of  a  contract. 

The  facte  are  full y  stated  in  the  opinion. 

0.  P.  Mason  and  A.  Q.  Corwin,  for  the  appellant 
Sector  and  Harvey,  for  the  appellee. 

By  Court,  Baldwin,  J.  The  appellant  insists  that  the  dis- 
trict court  erred  in  rendering  a  decree  for  plaintiff:  1.  For 
the  reason  that  there  was  not  sufficient  evidence  to  justify 
the  court  in  concluding  that  defendant  had  ever  agreed  to 
convey;  2.  That  if  any  such  contract  to  convey  ever  was 
made,  it  was  in  contravention  of  the  laws  of  the  United  States, 
and  therefore  void. 

The  pleadings  and  the  evidence,  as  admitted,  show  sub- 
stantially the  following  state  of  facts:  That  the  plaintiff,  some 
years  previous  to  a  survey  by  the  government,  purchased  a 
claim  in  Fremont  county,  in  a  neighborhood  in  which  there 
was  then  quite  a  number  of  settlers  upon  the  public  lands, 
whose  farms  were  designated  by  claim  lines,  all  of  whom,  as 
was  the  custom  of  the  early  settlers  upon  the  public  lands, 
recognized  such  claim  lines  and  respected  the  rights  of  the 
occupants  thereon;  that  the  plaintiff  continued  in  possession 
of  said  claim,  living  on  the  same  with  his  family,  cultivating 
and  making  valuable  improvements  thereon;  that  after  the 
lands  were  surveyed  by  the  United  States,  the  claim  of  plaintiff 
proved  to  be  upon  the  south  half  of  the  fractional  quarter-sec- 
tion of  land  as  above  described,  and  that  the  quarter  was  not 
subdivided  by  the  government;  that  defendant  some  time  in 
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the  year  1868  purchased  a  claim  upon  the  north  half  of  aaid 
quarter,  lived  upon  the  same  with  his  family,  and  cultivated 
and  improved  it;  that  said  quarter,  under  the  laws  of  the 
United  States,  could  not  be  entered  in  parts,  but  must  be 
entered  as  a  whole;  that  defendant  Flannery,  upon  the  eleventh 
day  of  May,  1853,  filed  a  pre-emption  upon  said  quarter,  that 
defendant  had  also  previous  to  that  date  filed  upon  the  same 
quarter;  that  before  and  after  such  filing  both  plaintiff  and 
defendant  continued  to  recognue  each  other's  rights  as  claim* 
ants  upon  said  quarter;  that  a  certain  line  was  regarded  as 
a  dividing  line  between  their  respective  claims;  that  at  one 
time,  after  the  parties  were  thus  living  upon  their  claims,  a 
controversy  arose  in  regard  to  the  line  between  plaintiff  and 
defendant  and  one  Fielding  Snow,  who  occupied  an  adjoining 
claim;  that  parties  agreed  to  submit  the  controversy  to  arbi- 
trators; that  at  such  arbitration  both  plaintiff  and  defendant 
were  present;  that  the  arbitrators  established  a  certain  line 
between  the  claims  of  plaintiff  and  defendant,  giving  the  south 
half  of  said  quarter  to  plaintiff,  and  the  north  half  to  defend- 
ant; that  both  parties  at  that  time  expressed  themselves  satis* 
fied  with  the  award,  both  continued  to  occupy  their  claims  up 
to  the  time  of  the  commencement  of  this  suit;  that  upon  the 
eighteenth  day  of  June,  1856,  the  parties  were  both  present  at 
the  land-office  of  the  United  States,  for  the  purpose  of  entering 
said  land;  that  plaintiff  would  not  withdraw  his  pre-emption, 
and  allow  defendant  to  prove  up  and  enter  said  quarter, 
unless  defendant  would  agree  to  convey  to  plaintiff  his  por- 
tion of  the  same,  but  proposed  to  withdraw  his  filing  if  defend- 
ant would  so  convey.  Plaintiff,  at  the  same  time,  proposed  to 
famish  the  money  to  pay  for  his  part  of  said  land  at  the  rate 
of  one  dollar  and  twenty-five  cents  per  acre.  To  this  proposi- 
tion defendant  replied  that  he,  defendant,  could  not  make  any 
such  contract;  at  the  same  time,  defendant  replied  that  Snow 
was  a  poor  man,  that  he  did  not  want  his  land,  that  all  he 
wanted  was  his  own — that  if  Snow  would  withdraw  his  filing 
and  allow  defendant  to  pre-empt,  that  he,  defendant,  would  do 
what  was  right.  Under  this  agreement,  Snow  withdrew  his 
filing,  and  Flannery  immediately  entered  the  whole  quarter. 
It  also  appears  from  the  evidence  that  plaintiff  tendered  to 
defendant  a  sufficient  amount  of  money  to  pay  for  that  portion 
of  the  claim  of  plaintiff,  at  one  dollar  and  twenty -five  cents 
per  acre,  and  demanded  a  deed  therefor. 
This  is  the  evidence  relied  upon  by  the  plaintiff  to  establish 
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a  contract  by  defendant  to  convey,  and  which  defendant  urges 
before  this  court  as  insufficient  to  justify  the  conclusion  that 
the  defendant  ever  did  so  agree  to  convey. 

There  was  a  distinct  proposition  made  by  plaintiff  that  if 
defendant  would  convey  to  him  his  portion  of  the  land  in  con- 
troversy, plaintiff  would  furnish  his  portion  of  the  entrance- 
money,  and  also  withdraw  his  filing,  and  let  defendant 
pre-empt.  All  of  the  facts  established  by  plaintiff  in  reference 
to  this  tract  of  land,  the  improvements  of  each  other  thereon, 
the  recognition  of  the  claim  lines  for  a  number  of  years,  the 
custom  of  the  neighborhood,  the  rights  of  the  claimants  upon 
the  publio  lands,  the  anxiety  of  both  plaintiff  and  defendant 
to  secure  their  own  claims,  enter  into  and  become  a  part  of 
this  contract,  and  were  well  understood  by  defendant  when  he 
said  he  did  not  want  plaintiff's  land,  that  he  was  a  poor  many 
and  he  (defendant)  would  do  what  was  right  In  what  sense 
could  plaintiff  have  understood  this  proposition  other  than  an 
agreement  to  convey?  Had  he  not  reasons  to  suppose,  when 
he  thus  placed  his  all  in  the  power  of  defendant,  that  defend- 
ant would  do  what  was  right?  "  That  sense  is  to  prevail 
against  either  party  in  which  he  had  reason  to  suppose  the 
other  understood  it: "  Code,  sec.  2401.  Flannery  certainly  knew 
that  Snow  understood  from  this  agreement  that  he  was  to  have 
his  claim  deeded  to  him,  as  that  was  the  only  way  he  could  do 
right  with  him.  The  court  did  not  err  in  finding  that  there 
was  such  an  agreement  upon  the  part  of  defendant  as  should 
be  enforced  by  a  court  of  equity. 

It  is  urged  by  appellant  that  if  such  contract  was  ever  made, 
that  it  was  in  violation  of  the  act  of  congress  of  September  4, 
1841,  which  declares  that "  all  assignments  and  transfers  of 
the  right  hereby  secured  prior  to  the  issuing  of  the  patent  shall 
be  null  and  void." 

It  was  the  evident  design  of  congress  in  the  passage  of  this 
act  and  of  all  acts  upon  the  subject,  to  protect  the  rights  of 
the  bona  fide  settlers  upon  the  public  lands,  and  to  prevent 
those  who  did  not  wish  to  enjoy  this  privilege  from  speculating 
upon  this  bounty  offered  by  the  government  to  the  settler  in 
good  faith.  It  is  the  right  thus  given  to  the  settler,  the  trans* 
fer  of  which  is  prohibited.  After  the  title  papers  from  the  gov- 
ernment to  the  pre-emptor,  the  government  has  no  control  over 
the  same.  The  pre-emptor  has  paid  his  money  for  the  land, 
the  title  of  the  government  therein  is  extinct,  and  the  purchaser 
has  a  right  to  sell  or  dispose  of  the  same  as  he  may  see  fit. 
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The  plaintiff  and  defendant  were  both  settlers  upon  the  public 
lands,  improving  and  living  thereon — the  very  class  of  settlers 
that  congress  by  this  law  intended  to  benefit  and  protect — the 
class  of  persons  who  undergo  the  hardships  of  a  frontier  settle- 
ment; who,  from  necessity,  have  to  settle  upon  lands  the  title 
to  which  they  cannot  at  the  time  acquire,  and  whose  rights  at 
all  times  should  be  regarded  and  protected,  especially  as 
against  that  class  of  persons  who  seek  to  commit  the  greatest 
outrage  against  such  claimants  by  obtaining  from  the  govern- 
ment the  title  to  the  lands  upon  which  such  claims  are  situ- 
ated. A  contract  made  before  the  issuing  of  the  patent  to 
convey  after  does  not  violate  the  letter  or  spirit  of  the  law  so 
as  to  invalidate  the  contract  between  the  parties.  They  were 
so  situated  that  one  must  enter  and  convey  to  the  other,  so 
that  both  could  have  the  benefit  of  their  respective  claims.  If 
such  contract,  however,  was  in  violation  of  law,  the  defendant 
was  the  party  who  committed  the  wrong,  the  government  was 
the  only  party  wronged,  the  only  party  that  could  take  advan- 
tage of  the  wrong  thus  committed;  and  in  this  proceeding  this 
question  cannot  be  inquired  into.  It  cannot  be  determined  in 
this  proceeding  whether  the  defendant  did  obtain  the  title  to 
this  land  by  making  false  representations  at  the  time  of  his 
entry.  This  question  cannot  be  thus  collaterally  inquired  into. 
The  plaintiff  did  not  violate  any  law  by  his  contract  with  the 
defendant,  and  we  think  defendant  should  not  be  allowed  to 
set  up  his  wrongful  act  in  bar  of  the  plaintiff's  rights. 
The  decree  of  the  district  court  is  affirmed. 


Ooounni  of  Laitd  uhdzr  Uhitbd  Statis  Homhotad  Aor  or  1868  caw- 
*ot  Makx  Valid  Oobtbact  to  Coctxt  his  homestead  when  be  shall  hart 
acquired  the  legal  title:  Odb  v.  Heaton,  44  Iowa,  119,  citing  and  explaining 
the  principal  case. 


Ldtd  v.  Adams. 

[10  Iowa,  898.] 
Ooust  Obdxbsd  Judgmhit  ajtd  DnuDontD  its  Olkek  to  Assist 
Amouht,  and  the  clerk  draughted  a  judgment,  leafing  blank  spaces  for  the 
amount  of  the  Judgment  and  for  the  costs  to  bo  inserted,  but  did  not  fill 
these  blanks  up  for  fourteen  months,  and  than  during  a  vacation  of  the 
court  he  filled  them  up,  it  was  held  that  as  to  the  costs  he  had  a  right  to 
fill  that  in  at  any  time;  that  the  omission  was  a  palpable  omission  which 
could  be  supplied  by  the  court  at  any  subsequent  term.  If  the  clerk,  in 
vacation,  exercised  this  power,  it  is  only  an  irregularity  which  cannot  be 
attacked  in  a  collateral  proceeding. 
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Th»  facte  are  stated  in  the  opinion. 

By  Court,  Lows,  0.  J.  The  history  of  this  case  is  a  brief 
sue.  At  the  November  term,  1857,  of  the  district  court  of 
Lucas  county,  R.  S.  Adams  recovered  a  judgment  by  default 
(after  due  service,  as  the  record  shows)  against  one  William 
R.  Blue.  The  suit  was  upon  a  note  of  hand,  and  the  proper 
amount  being  a  mere  matter  of  computation,  the  clerk,  under 
section  1828  of  the  code,  was  authorized  to  assess  the  same. 
This  he  did  not  do  until  the  sixteenth  day  of  March,  1859, 
although  at  the  time  he  entered  the  form  of  the  judgment, 
leaving  a  blank  for  the  sum  recovered  and  the  costs.  On 
the  thirteenth  day  of  December,  1858,  William  R.  Blue  con- 
veyed a  certain  tract  of  land  to  the  plaintiff.  Two  days  there- 
after Adams  sued  out  his  execution  for  one  hundred  and 
sixteen  dollars  and  eighty  cents,  and  six  dollars  and  ninety 
cents  costs,  upon  the  judgment  aforesaid,  and  levied  upon  and 
sold  the  tract  of  land  conveyed  as  aforesaid  to  the  plaintiff, 
who  claimed  that  such  execution  and  sale  created  a  cloud 
upon  his  title,  and  filed  his  bill  in  this  case  to  set  aside  such 
sale,  and  thus  remove  the  cloud  complained  of.  To  this  bill 
the  defendant  demurred.  The  demurrer  was  sustained,  and 
the  cause  dismissed.  The  plaintiff  claims  that  the  court  erred 
in  this  decision,  whioh  is  the  only  point  raised  for  our  consid- 
eration. 

A  judgment  is  always  open  to  receive  the  costs  when  they 
may  be  taxed  up  in  vacation  by  the  clerk,  and  so  for  as  the 
costs  are  concerned  the  judgment  alluded  to  was  a  valid  one, 
and  operated  as  a  lien  upon  the  land  in  question,  from  the 
time  of  its  rendition  in  November,  1857;  so  that  the  plaintiff, 
Lind,  being  affected  with  constructive  notice  of  this  lien,  was 
not  in  legal  contemplation  an  innocent  purchaser.  It  is  hardly 
necessary  for  us  to  determine  the  question  of  the  power  of  the 
clerk  to  fill  up  the  blank  in  a  judgment  in  vacation,  some  fif- 
teen months  after  its  rendition,  by  assessing  the  amount  of 
the  note  sued  upon.  It  is  very  clear  that  so  palpable  an  omis- 
sion could  be  supplied  by  the  court  at  a  subsequent  term,  and 
if  the  clerk  should  exercise  this  power  in  vacation,  it  could 
only  be  irregularity  of  which  the  plaintiff  has  no  right,  in  this 
collateral  way,  to  complain,  but  which  perhaps  might  be 
reached  by  a  writ  of  error,  in  a  direct  proceeding  between  the 
parties.  The  cause  being  properly  dismissed  under  the  de- 
murrer, the  judgment  is  affirmed. 
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Chicago,  Burlington,  and  Quinoy  Railroad  Com- 
pany v.  Steamboat  W.  G.  Woodsidrs. 

CIO  Iowa,  «.] 
Wembm  Steamboat  BatsnrsD  Fkhqht  now  Ratt.boap  Compact  am* 
Dbejtbid  It  to  Oramnn,  and  collected  the  freight  chaty  4m 
ifcs&lf  and  also  that  due  the  railroad  company,  under  a  contract  to  dalirar 
the  freight  entered  into  between  the  railroad  oompaay  and  the  offioera  of 
the  boat*  it  waa  held  that  the  boat  waa  liable  for  the  amonnta  ao  collected. 


Defendant  agreed  with  plaintiff  to  carry  certain  freights 
brought  over  its  line  and  deliver  the  same  to  the  consignees. 
It  did  so,  and  its  officers  collected  the  freight  charges  due  the 
defendant,  and  also  due  to  the  plaintiff,  to  the  amount  of  four 
hundred  and  forty  dollars  and  twenty-two  cents,  and  gave 
plaintiff  defendant's  due-bill  for  said  sum.  Plaintiff  seeks 
by  this  suit  to  recover  said  sum. 

HaXL,  Harrington,  and  Hall,  for  the  appellant. 
21  D.  Crocker j  for  the  appellee. 

By  Court,  Baldwin,  J.  The  defendant,  upon  the  trial  of  this 
cause,  asked  the  court  to  give  to  the  jury  certain  instructions, 
which  were  refused.  Two  of  the  instructions  asked  and  re- 
fused present  the  points  raised  by  the  appellant  in  this  court: 
1.  "That  bo  far  as  the  plaintiff  claims  to  recover  in  this  ac- 
tion for  freights  claimed  by  plaintiff,  on  the  railroad,  and  col- 
lected by  the  masters  and  officers  of  the  steamboat  W.  G. 
Woodsides,  the  boat  is  not  liable.9'  2.  "That  the  owners  of 
the  boat,  or  the  persons  who  made  the  contract  with  defendant, 
are  liable  upon  the  contract  for  the  amount  collected  as 
freights.    But  the  boat  cannot  be  so  charged." 

It  is  conceded  by  both  plaintiff  and  defendant  that  if 
the  defendant  is  liable  in  this  action  that  such  liability  arises 
under  the  second  clause  of  section  2116  of  the  code,  which 
provides  that  "any  boat  found  in  the  waters  of  this  state 
is  liable  for  all  demands  or  damages  accruing  from  the  non- 
performance or  malperformance  of  any  contract  of  affreight- 
ment, or  any  contract  relative  to  the  transportation  of  persons 
or  property,  entered  into  by  the  master,  owner,  agent,  clerk, 
or  consignee  thereof." 

It  is  submitted  by  the  appellant  that  although  the  contracts 
may  have  been  made,  as  alleged  in  the  plaintiff's  petition,  by 
the  clerk  or  officers  of  said  boat,  and  that  they  as  such  officers 
may  have  collected  money  due  to  plaintiff  for  freights  on 
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their  road,  upon  goods  delivered  by  said  boat,  yet  the  boat 
being  owned  by  different  parties,  is  not  responsible  for  the 
amount  thus  collected  by  its  officers.  Also,  that  the  collection 
of  such  money  for  plaintiff  was  not  a  contract  "relative  to 
the  transportatiou  of  persons  or  property,"  and  unless  it  was 
a  contract  such  as  the  statute  made  the  defendant  liable  for, 
the  plaintiff  could  not  recover. 

The  question  then  arises,  Was  that  portion  of  the  agreement 
between  plaintiff  and  defendant,  by  which  the  defendant  was 
to  deliver  such  freight  to  the  consignees  thereof,  and  collect 
and  pay  over  the  charges  due  to  plaintiff,  a  contract  in  any 
manner  relating  to  the  transportation  of  freight?  The  require- 
ments of  the  shipping  as  well  as  the  traveling  interests  nave 
caused  the  various  transporting  companies  to  connect  with 
each  other,  and  thus  to  establish  continuous  lines  for  the  pur- 
pose of  accommodating  travelers  and  shippers.  Goods  are 
thus  passed  from  one  company  to  another  without  reshipment 
by  the  owner,  until  they  arrive  at  the  place  of  destination. 
Convenience  to  the  carriers  of  such  freight,  as  well  as  security 
to  the  shipper,  justifies  the  custom  of  paying  the  charges  for 
such  transportation  when  delivered  to  the  consignee.  One 
company  agrees  with  another,  who  thus  hold  themselves  out 
to  the  world  as  common  carriers,  to  receive  from  time  to  time 
their  freights,  to  deliver  the  same  to  the  owner  at  the  place  of 
destination,  to  collect  all  back  charges  thereon,  and  to  account 
folly  for  all  moneys  thus  received. 

Is  this  portion  of  the  agreement  which  requires  such  collec- 
tion, and  the  payment  of  all  such  moneys  due  to  the  parties 
thus  contracted  with,  not  a  contract  relative  to  the  transporta- 
tion of  property?  We  think  that  it  is,  and  is  of  that  kind  of 
a  contract  a  party  in  justice  should  be  required  to  fulfill,  and 
of  that  character  which  the  legislature,  by  the  section  of  the 
statute  above  referred  to,  intended  should  be  enforced.  It  has 
been  held  by  the  supreme  court  of  the  state  of  Ohio,  under  a 
statute  of  that  state  which  made  steamboats  liable  for  damages 
"  arising  out  of  any  contract  for  the  transportation  of  goods," 
"  that  when  a  boat  received  certain  goods  and  delivered  the 
same  to  the  owners  at  the  place  of  destination  and  failed  or 
neglected  to  collect  certain  charges  due  on  such  freight,  that 
such  boat  would  be  liable  therefor:  Schooner  Argyle  v.  Worthing* 
(cm,  17  Ohio,  460;  Owen  v.  Johnson,  2  Ohio  St.  142.  In  this 
latter  case,  E.  S.  Johnson  shipped  on  the  steamboat  John 
Owen  ninety-four  barrels  of  pork,  subject  to  the  payment  of 
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one  thousand  six  hundred  and  sixty-five  dollars  by  the  oon* 
ngnee,  John  D.  Chester  &  Co.,  to  the  clerk  of  said  boat.  The 
pork  was  delivered  without  receiving  the  one  thousand  six 
hundred  and  sixty-five  dollars  provided  for  in  the  bill  of  lad- 
ing. Chester  A  Co.  refused  to  pay  for  the  pork,  and  by  the 
decision  of  the  supreme  court,  the  boat  was  held  liable  there- 
for. The  same  question  was  raised  by  the  appellants  in  that 
case  that  is  presented  by  the  appellant  in  this.  Upon  this 
point  Caldwell,  J.,  in  pronouncing  the  opinion  of  the  court, 
says:  "  It  is  said,  however,  that  the  claim  of  the  plaintiff  does 
not  come  within  the  intent  of  the  statute,  that  the  provision 
in  the  bill  of  lading,  relating  to  the  payment  of  money,  does 
not  form  a  part  of  the  contract  for  the  '  transportation  of  the 
property,'  but  is  outside  of  that  contract,  and  therefore  the 
boat  is  not  liable.  Does  this  condition  in  the  bill  of  lading 
then  come  within  the  legitimate  scope  of  the  business  of  a 
common  carrier  in  the  transportation  of  goods?  In  all  cases 
where  goods  are  directed  to  a  consignee,  it  is  of  vital  impor- 
tance that  they  should  be  delivered  to  the  person  entitled  to 
receive  them.  This  is  the  great  object  to  be  accomplished  by 
their  transportation.  The  business  of  the  common  carrier  is 
not  performed  by  merely  carrying  them  to  the  locality  of  their 
destination.  The  actual  delivery  of  the  goods  to  the  person 
designated  is  as  important  and  binding  a  part  of  his  contract 
as  any  other.  Nor  do  we  see  why  the  contract  should  be  less 
binding  because  the  delivery  to  the  consignee  was  subject  to 
a  condition."  "  The  principle  that  a  vessel  is  liable  on  a  con- 
tract like  the  one  existing  in  this  case  is  already  decided  in 
the  case  of  Schooner  ArgyU  v.  Worthington,  17  Ohio,  460." 

We  think  that  case  analogous  to  the  one  at  bar,  and  the  rea- 
soning of  the  judge  in  that  case  applicable  to  this. 

Judgment  affirmed. 


Rosier  v.  Halb. 

[10  Iowa,  4m] 
Law  Which  PBOHons  Sals  oh  Final  Pbooks,  unless 
Ilia  property  will  bring  two  thirds  of  its  appraised  value,  is  suoh  a  mate- 
rial change  in  the  terms  of  an  execution  law  authorising  an  unconditional 
sale,  that  it  cannot  be  constitutionally  upheld,  so  far  as  it  affects  con* 
tracts  executed  prior  to  its  enactment.  It  is  an  impairment*  by  the  state, 
of  the  obligation  of  contracts  already  in  ••"Tfaw»w. 
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Motion  by  defendants  to  set  aside  a  sale  made  by  the  sheriff 
under  an  execution  issued  from  the  supreme  court  The  facts 
are  stated  in  the  opinion. 

Milo  McGlathery,  for  the  motion. 

WSliam  MeClintoch9  against  the  motion. 

8.  A.  Bice  and  John  N.  Rogers,  amid  curiae,  argued  against 
the  motion. 

By  Court,  Lows,  C.  J.  On  the  sixteenth  of  April  last,  after 
the  late  appraisement  law  had  taken  effect  by  publication,  the 
sheriff  of  Fayette  county,  by  virtue  of  an  execution  issued 
upon  a  judgment  rendered  in  this  court  at  its  last  December 
term,  sold  to  the  plaintiff  as  the  highest  bidder,  two  forty-acre 
lots  of  land,  according  to  his  return,  for  the  sum  of  twenty- 
five  dollars. 

The  levy  and  sale  under  this  execution  we  are  now  asked  to 
set  aside,  because  the  sheriff  in  conducting  the  same  disre- 
garded the  provisions  of  the  act  entitled,  "An  act  to  provide  for 
the  appraisement  of  property  sold  under  execution,"  approved 
March  31,  1860.  This  motion  is  based  upon  the  idea  that  the 
act  in  question  was  intended  to  apply  to  past  transactions  and 
liabilities.  Although  retrospective  acts  are  often  passed  and 
sustained  as  valid,  yet  they  are  viewed  with  disfavor  and  will 
not  be  construed  by  the  court  to  be  such,  except  from  a  neces- 
sary and  unavoidable  implication,  or  they  are  made  so  by  the 
express  terms  of  the  law  itself.  In  this  case,  the  language  of 
the  act  does  not  except  executions  founded  upon  antecedent 
debts  and  judgments.  It  is  general,  and  in  its  terms  applies 
to  all  future  levies  and  sales  under  executions,  without  regard 
to  the  time  when  the  debt  may  have  been  contracted  or  the 
judgment  rendered;  which,  taken  in  connection  with  the  last 
clause  of  the  law  repealing  all  other  acts  and  parts  of  acts  in- 
consistent with  its  provisions,  leaves  us  no  room  to  doubt  that 
the  legislature  intended  to  give  it  the  effect  and  operation  of  a 
retrospective  law.  In  doing  so,  the  members  of  that  body 
either  overlooked  the  true  nature  and  sense  of  the  word  "obli- 
gation" when  applied  to  contracts,  as  now  fully  settled  by  the 
courts  of  the  country,  and  which  the  constitution,  both  federal 
and  state,  declare  shall  not  be  impaired  by  the  passage  of  any 
law  whatever;  or  they  intended,  in  view  of  what  they  supposed 
to  be  a  controlling  public  necessity,  to  pass  a  law  that  should, 
in  their  judgment,  meet  the  exigencies  of  the  times,  and  leave 
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its  validity  in  the  keeping  of  the  courts,  to  whose  domain  has 
been  assigned,  under  our  form  of  government,  the  right  not 
only  to  construe  and  administer  the  law,  but  the  power  of 
applying  constitutional  restrictions. 

This  important  duty  was  performed  once  before  by  this 
court,  with  reference  to  the  constitutionality  of  the  appraise- 
ment law  of  1843,  as  a  retrospective  act;  and  therefore  we 
might  have  been  spared  the  responsibility  of  exercising  so 
delicate  a  power  the  second  time.  Still,  we  are  not  insensible 
of  the  pressure  of  circumstances  that  gave  rise  to  this  enact- 
ment, and  appreciate  not  only  the  good  intentions  of  the  legis- 
lature, but  the  known  anxiety  that  is  felt  that  the  law  should 
be  permitted  to  have  a  retrospective  operation.  We  cannot 
sustain  this  motion  for  the  reasons  assigned,  without  disregard- 
ing a  constitutional  inhibition  and  holding  adversely  to  the 
repeated  decisions  of  the  supreme  court  of  the  United  States, 
whose  authority  upon  questions  arising  under  the  federal  con- 
stitution is  as  binding  upon  this  court  as  our  decisions  are 
upon  the  inferior  tribunals  of  the  state,  on  questions  arising 
under  the  local  laws.  To  construe  this  law,  therefore,  as  ap- 
plying to  past  contracts,  could  be  of  no  practical  benefit  to  the 
citizen,  inasmuch  as  there  is  another  tribunal  above  us,  of  the 
last  resort,  whose  prerogative  it  would  be  to  review  and  overturn 
our  decision;  and  to  declare  invalid  a  statute  that  transcended 
in  its  provisions  the  true  limits  of  the  law-making  power.  The 
leading  cases  in  the  federal  courts  which  have  held  that  aa 
appraisement  law  similar  to  the  one  under  consideration  could 
not  constitutionally  apply  to  prior  contracts  are  Bron$on  v. 
Kinzie,  1  How.  311;  McCraeken  v.  Hayvtard,  2  Id.  608; 
Gantley  v.  Ewing,  3  Id.  707.  These  authorities  define  to  some 
extent,  but  not  with  entire  precision,  the  distinction  between  a 
contract  and  the  obligation  of  a  contract,  and  they  settle  the 
principle  that  a  state  legislature  cannot  pass  a  law  that  shall 
act  upon  the  one  or  the  other;  that  is,  vary  or  change  the  terms 
of  a  contract,  or  impair  its  obligation,  referring  thereby  to  the 
remedy  appointed  in  the  law  for  enforcing  through  certain  pre- 
scribed forms  the  performance  of  the  same,  making  the  word 
"obligation"  mean,  not  the  promise,  not  the  moral  duty  or 
honor  that  binds  the  contracting  party  to  keep  his  engagement, 
but  the  remedial  process  or  coercive  means  which  may  be  em- 
ployed to  compel  the  defaulting  party  to  perform  his  agree* 
ment.  It  is  by  overlooking  this  distinction  between  the  law  of 
the  contract  and  the  law  of  procedure,  which  gives  to  contracts 
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their  binding  force  or  efficiency,  that  the  legislatures  of  this 
country  are  often  betrayed  into  the  enactment  of  laws  striking 
at  the  remedy  in  a  manner  that  threatens  the  inviolability  of  the 
obligations  of  contracts;  and  have  thereby  compelled  the  courts 
to  interpose  their  authority,  and  to  limit  their  operation  to 
cases  in  future 

The  doctrine  laid  down  in  the  above  cases  is,  that  the  law 
in  force  when  the  contract  is  made  is  necessarily  referred  to 
and  forms  a  part  of  the  contract,  and  fixes  the  rights  and  obli- 
gations growing  out  of  it;  and  that  any  substantial  change  in 
the  law  of  the  remedy  which  shall  lessen  its  efficiency,  or  bur- 
den it  with  new  conditions  and  restrictions,  comes  within  the 
constitutional  prohibition.  They  say  in  effect  that  an  appraise- 
ment law  which  prohibits  a  sale  on  final  process,  unless  the 
property  will  bring  two  thirds  of  its  appraised  value,  is  such  a 
material  change  in  the  terms  of  an  execution  law  authorizing 
an  unconditional  sale,  that  it  cannot  be  upheld  retrospectively. 
The  states  of  New  York,  Pennsylvania,  Indiana,  Michigan, 
Kentucky,  Georgia,  Missouri,  and  California  have  directly  ac- 
quiesced in  this  interpretation  of  the  constitution;  other  states 
again  have  incidentally  approved  the  principle  involved  in 
these  decisions,  and  not  one  has  ventured  to  make  a  different 
ruling  except  the  state  of  Texas,  where  the  appraisement  law 
was  passed  whilst  that  state  was  yet  an  independent  republic, 
and  before  her  admission  into  the  Union;  and  therefore  her 
law  was  not  within  the  prohibition.  Whilst,  however,  this 
general  concurrence  exists  between  the  federal  and  state  courts, 
in  regard  to  the  invalidity  of  the  appraisement  law  as  a  retro- 
spective act,  yet  they  all  assent  to  the  doctrine  that  the  remedy, 
in  some  respects,  may  be  altered  and  modified  to  a  greater  or 
les6  degree,  without  impairing  the  obligation  of  contracts;  but 
they  do  not  agree  in  fixing  any  practical  line  of  demarkation 
between  a  new  remedy  that  does  and  one  that  does  not  affect 
the  contract.  Indeed,  much  learned  and  varied  discussion  has 
arisin  as  to  the  extent  the  legislature  may  alter  the  remedy, 
without  interfering  with  the  constitutional  rights  of  the  parties, 
but  it  has  not  resulted  in  establishing  any  general  rule  on  the 
subject.  Some  give  the  word  "impaired"  a  very  broad  signifi- 
cation, and  make  it  apply  to  the  taking  away  a  part  of  the 
remedy,  and  insist  that  to  lessen  to  any  extent  the  remedy  in 
existence  when  the  contract  was  made  impairs  both  its  value 
and  obligation.  Sedgwick,  in  his  late  work  upon  statutory 
and  constitutional  law,  thinks  it  exceedingly  difficult  to  dis- 
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between  the  obligation  of  a  contract  and  a  remedy 
given  by  law  to  enforce  it;  tbat  they  are  convertible  terms  and 
essential  to  each  other,  and  that  one  cannot  be  impaired  with- 
out producing  the  same  consequences  to  the  other. 

On  the  other  handy  some  of  the  state  courts  have  gone  to 
the  other  extreme  in  sustaining  statutes  changing  the  remedy. 
As  an  illustration  take  the  following  cases:  In  Morse  v.  GooW, 
11  N.  Y.  281  [62  Am.  Dec.  103],  it  was  held  (overruling  Quack- 
enbush  v.  Dank*,  1  Denio,  128,  and  Dank*  v.  Quaekenbuih,  1  N. 
Y.  129)  that  an  act  exempting  certain  articles  from  execution, 
in  addition  to  those  exempted  by  a  previous  law,  was  valid  as 
to  prior  contracts.  Again,  in  the  case  of  Chadwick  v.  Moore, 
8  Watts  &  S.  49  [42  Am.  Dec.  267],  it  was  held  that  statutes 
suspending  sales  on  execution  for  a  year,  unless  two  thirds  of 
the  appraised  value  was  realized,  were  within  the  power  of  the 
legislature  to  enact  as  applicable  to  antecedent  debts.  In  Iver* 
ion  v.  Shorter,  9  Ala.  713,  it  was  held  that  a  statute  giving  a 
right  of  redemption  for  two  years  from  sales  on  execution  un- 
der mortgages,  deeds  of  trust,  or  decrees  in  equity,  was  consti- 
tutional as  to  prior  contracts,  at  least  so  far  as  it  governs  sales 
on  execution.  It  is  difficult  to  perceive  why  these  last  two 
cases  are  not  in  conflict  with  the  principle  laid  down  in  the 
federal  cases  above  referred  to,  yet  the  courts  making  these 
decisions  claim  that  there  was  a  distinction  between  them. 
We  could  refer  to  other  decisions  upon  stay  and  insolvent  laws, 
showing  the  diversity  of  opinion  that  exists  in  regard  to  the 
character  of  such  laws,  and  that  the  courts  have  not  in  fact, 
either  from  the  want  of  ability  or  inclination,  established  any 
uniform  or  general  rule  which  would  show  how  far  the  legisla- 
ture might  change  the  law  of  procedure  without  interfering 
with  the  obligation  of  contracts.  Chancellor  Kent  deplored 
the  looseness  and  uncertainty  of  their  adjudications  on  this 
subject,  and  undertook  himself  to  supply  a  rule,  which,  per- 
haps, will  be  found  to  be  as  practical  and  sound  as  the  nature 
of  the  question  will  admit  of;  and  that  is,  that  the  constitution 
shall  not  be  deemed  violated  so  long  as  the  contracts  are  sub- 
mitted to  the  ordinary  and  regular  course  of  justice,  and  the 
existing  remedies  are  preserved  in  substance. 

The  constitution  of  New  Jersey  declares  "  that  the  legisla- 
ture shall  not  deprive  a  party  of  any  remedy  for  enforcing  a 
xratract  which  existed  when  the  contract  was  made."  This 
is  equivalent  to  declaring  that*  no  remedial  law  shall  be  retro* 
ipective  in  its  operation,  and  if  the  federal  constitution  had 
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contained  a  similar  provision  instead  of  the  one  it  does,  it 
would  have  saved  a  vast  amount  of  astute  discussion,  and  at 
the  same  time  given  equal,  if  not  greater  security  to  the  sanc- 
tity and  efficacy  of  contracts. 

In  view  of  the  very  great  change  which  has  recently  been 
§made  in  our  own  law  of  procedure,  and  not  knowing  what 
other  questions  growing  out  of  the  same  may  be  brought  before 
us,  we  are  admonished  not  to  overlook  the  wisdom  of  the  rule 
that  the  decision  of  every  court  should  be  limited  to  the  very 
matter  before  it,  and  therefore,  we  will  not  now  express  any 
opinion  upon  the  different  phases  of  this  subject,  as  it  has  been 
brought  before  the  courts  of  the  country;  and  we  desire  to  be 
understood  as  simply  overruling  this  motion  upon  the  ground 
that  the  appraisement  law  in  question  cannot  constitutionally 
apply  to  prior  contracts. 

Law  Pbovidzvo  that  Actbaibememt  mart  be  had  before  properly  can  be 
■old  under  execution,  and  that  at  the  aale  the  property  must  be  sold  for  at 
least  two  thirds  of  its  appraised  value,  cannot  constitutionally  apply  to  con- 
tracts entered  into  prior  to  its  passage.  Upon  this  point  the  principal  ease  is 
cited  and  approved  in  the  following:  Jordan  v.  Whner,  45  Iowa,  68;  SckmicU 
t.  HolM,  44  Id.  449;  McCorrmck  v.  ifoacA,  15  Id.  139;  Moloney  r.  Fortmne,  14 
Id.  420;  Landis  v.  Abraham,  11  Id.  284.  In  Hollovay  v.  Sherman,  12  Id.  282, 
and  Oltnstead  v.  Kellogg,  47  Id.  463,  the  principal  case  is  cited,  approved  on 
this  point,  and  distinguished. 

Law  Existing  whin  Contbaot  d  Mads  Becomes  Part  or  It.  Taking 
away  or  impairing  the  remedy  is  an  impairment  of  the  obligation  of  the  con- 
tract: WutemSav.  FundSoc  v.  PAtiodefp^  72  Am.  Deo.  790;  see  also  note 
to  said  ease  788,  upon  validity  of  statute  impairing  remedy. 


Weieb  v.  City  op  Davenport. 

[11  Iowa.  49.  J 

Date  ov  Asbtbement  nr  Waring  a  Presumed  to  be  Tna  It  was  Exe- 
cuted. 

Judgment  hot  zv  Bbxko  mat  be  Assigned  pending  the  litigation,  and  such 
assignment  is  valid  from  the  day  of  its  execution,  unless  fraud  intervenes. 

Ijabzlrt  fob  Tort  mat  be  Assigned  so  as  to  give  the  assignee  a  priority 
over  an  attaching  creditor  of  the  assignor. 

Iowa  Code  does  hot  Loot  Assignability  or  Claims,  but  it  enlarges  them 
and  includes  many  things  which  were  not  assignable  before  its  passage. 

On  February  21, 1859,  Cotes  &  Patchin  obtained  a  judgment 
against  defendant.  On  the  same  day,  Weire,  the  plaintiff,  gar- 
nished defendant  tor  the  amount  of  said  judgment  upon  an 
Execution  issued  on  a  previous  judgment  against  Cotes  6 
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Ptotchin.  An  assignment  was  made  from  tha  latter  to  Frank 
Plummer,  dated  February  19, 1869,  and  filed  on  February  21, 
1859,  in  the  case  of  Cotes  &  Patchin  v.  City  of  Davenport.  On 
these  facts  Weire  moved  for  a  judgment  against  the  garnishee 
(the  defendant  here).  This  motion  was  overruled,  and  he 
appeals. 

H.  R.  Clausen,  for  the  appellant. 
Plummer  and  Van  Hoeen,  for  the  appellee. 

By  Court,  Wright,  J.  Notwithstanding  the  zealous,  and  we 
may  add  able,  manner  in  which  counsel  for  appellant  has  in- 
listed  upon  a  reversal  of  this  cause,  we  feel  constrained  to  hold 
that  the  court  below  decided  correctly  in  discharging  the 
garnishee. 

Briefly,  and  in  their  order,  we  will  notice  the  grounds  upon 
which  he  attacks  the  sufficiency  of  the  assignment  relied  upon 
by  Plammer  as  affecting  his  right  to  the  judgment  against  the 
city. 

1.  He  maintains  that  there  is  nothing  to  show  that  the 
assignment  was  made  before  the  service  of  the  garnishee  notice. 
To  this  it  is  well  answered  that  the  assignment  is  dated  two 
days  prior  to  the  service.  And  it  is  no  sufficient  reply  to  this 
to  say  that  it  was  filed  two  days  after  and  on  the  same  day 
that  the  city  was  garnished.  The  presumption  is  that  it  was 
executed  on  the  day  of  its  date,  and  by  the  word  "executed" 
is  meant  the  delivery  as  well  as  the  mere  signing.  Not  only 
so,  but  the  date  of  the  filing  is  not  material,  and  is  no  more 
conclusive  of  the  time  of  the  delivery  than  the  date  of  the 
instrument  itself.  And  then  again,  if  it  be  admitted  that  the 
execution  of  the  instrument  only  dates  from  the  filing,  then  as 
the  filing  and  service  are  on  the  same  day,  and  nothing  shows 
which  was  first,  we  could  not  say  that  plaintiff  should  have 
judgment.  To  render  the  garnishee  liable  to  the  creditor,  it 
must,  in  some  one  of  the  methods  pointed  out  by  the  statute, 
be  made  to  appear  that  he  was  indebted  to  the  defendant,  or 
had  property,  etc.,  at  the  time  or  subsequent  to  the  service  of 
the  garnishee  notice.  We  could  not  say,  upon  the  assumption 
of  the  plaintiff  as  to  the  date  of  the  execution  of  the  assign- 
ment, therefore,  that  it  is  made  to  appear  that  the  city  was 
indebted  to  Cotes  &  Patchin  at  the  time  of  this  service.  This 
was  for  the  plaintiff  to  establish,  either  by  the  answer. of  the 
garnishee  or  in  one  of  the  other  methods  provided  for  in  the 
oode.    The  answer  does  not  show  it   This  is  not  controverted, 
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and  there  is  no  admission  of  record  or  item  of  proof  that  makes 
plaintiff's  assumption  sufficiently  apparent  to  entitle  him  to  a 
judgment  against  the  garnishee. 

2.  But  it  is  in  the  second  place  contended  that  the  liability 
of  the  city  was  for  a  tort,  and  that  this  could  not  be  assigned. 
This  was  true  at  common  law,  so  far  at  least  that  the  right  of 
action  for  such  an  injury  could  not  be  transferred.  What 
change  the  code  has  made  in  this  respect  we  need  not  stop  to 
inquire,  for  the  reason  that  we  entertain  no  doubt  but  that  such 
a  liability  may  be  sold  or  transferred,  if  bona  fide,  so  as  to  give 
the  holder  a  priority  over  an  attaching  creditor  of  the  trans- 
ferrer. It  may  be  sold  just  as  a  horse  or  any  other  property  may 
be,  and  the  title  pass  just  as  completely.  And  whether  the 
transferee  could  sue  in  his  own  name  or  not,  the  vendor  still 
could  not  deny  his  title,  nor  could  the  creditors  of  such  vendor. 
Not  only  so,  but  there  was  an  action  pending  at  the  time  of 
this  assignment,  and  the  transfer  related  to  and  included  the 
verdict  and  judgment,  as  well  as  the  mere  cause  of  action. 
That  this  might  be  done,  in  the  absence  of  fraud,  so  as  to  give 
the  assignee  or  vendee  a  good  title  to  the  judgment  and  a  right 
to  control  it  as  his  own  property,  we  entertain  no  doubt:  Rob- 
inson v.  Weeks,  6  How.  Pr.  161;  Hodgman  v.  Western  jB.  jB.  Cg.9 
7  Id.  494;  Purple  v.  Hudson  Riv.  R.  R.  Co.,  4  Duer,  78;  McKee 
Judd,  12  N.  Y.  622  [64  Am.  Dec.  515].  So  far  as  the  plaintiff 
was  concerned,  notice  of  the  assignment  was  only  necessary  to 
protect  the  assignee  against  the  subsequent  acts  of  the  assign- 
ors,  as  their  subsequent  sale  or  transfer,  or  the  like. 

The  code  has  not  narrowed  the  assignability  of  claims. 
Whatever  could  be  assigned  before  may  still  be,  and  some 
claims  are,  made  negotiable  which  before  were  not.  In  addi- 
tion to  this,  a  right  of  action  is  given  to  the  assignee  of  some 
claims  in  his  own  name,  which  did  not  exist  at  common  law. 
It  is  by  no  means  true  that  only  those  instruments  or  claims 
which  are  specifically  named  in  chapter  58  can  be  assigned. 
To  mention  none  other,  a  judgment  is  not  mentioned,  and  yet 
it  has  been  held  that  it  may  be  assigned,  so  as  to  give  the 
holder  a  right  to  sue  thereon  in  his  own  name:  Edmonds  v. 
Montgomery,  1  Iowa,  143. 

3.  The  third  and  remaining  objection  is  that  the  assign- 
ment is  too  indefinite  to  transfer  the  claim  in  controversy.  To 
this  it  may  well  be  answered  that  plaintiff  refers  to  this  as- 
signment in  his  motion  for  judgment  against  the  garnishee, 
Which  he  files  at  the  commencement  of  this  proceeding,  and 
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makes  it  one  of  his  exhibits.    He  says  in  his  motion  that  this 
assignment  was  filed  in  the  case  of  Coies  v.  City  of  Davenport, 
9  Iowa,  227.    And  that  it  was  so  filed,  there  is  no  controversy. 
There  is  no  showing  or  intimation  that  there  was  any  other 
action  pending  between  these  parties,  or  that  Cotes  &  Patchin 
had  any  other  judgment  against  the  city.    Under  such  circum- 
stances, we  think  the  reference  to  the  claim  assigned  is  suffi- 
ciently definite.     And  not  only  so,  but  that  plaintiff,  by  the 
record  as  he  has  made  it  up,  has  conceded  in  effect  that  this 
assignment  related  to  this  particular  judgment. 
Judgment  affirmed. 


Jtnxncnrr  xs  Asbtohabli»  ajtd  Amoiru  mat  Bun  thsksoji  m  hd  Owv 
Ham*:  Charlea  ▼.  JHaskku,  11  Iowa,  334,  pod,  p.  148,  citing  the  principal  on* 

Causes  or  Abhor  Baaed  upok  Torts  abb  Asbuuubxb:  Gray  y.  MeOcU- 
6tfer,  50  Iowa,  602;  VbnotU  r.  O.  &  N.  W.  R.  W.  Co.,  64  M.  62%  citing  fho 
Itmcrpal  coba 

Whekb  Pnanrr  Emplotioht  Kxnrrs,  Aassamaan  or  Fonm  Saxjf* 
dob  mat  bx  Madb  to  secure  present  debt  or  future  advances,  and  will  bo 
valid  and  binding  against  a  creditor  seeking  to  subject  saoh  earning!  to  trus- 
tee process:  Thayer  r.  KeUey,  65  Am.  Deo.  220;  JMfotf  r.  Qawiav  61  Id.  414* 
sad  note  417. 

Claims  job.  Injubhb  to  Pzbsojt  abb  PBorBBTT  by  wrongful  act  of  an- 
other are  assignable:  See  McKrn  y.  Jw&d,  64  Am.  Deo.  616V  and  exhanstirs 
notes  thereto  616V  617. 


Parsons  v.  Livingston. 

[11  IOWA,  101] 
WIDOWER,   WITHOUT  GhXLDBSS,  WHOSB  MOTBBB  »   SOLB   MBMBKR  OJP  B3S 

Family,  is  the  bead  of  a  family,  within  the  meaning  of  a  statute  exempt- 
ing from  forced  sale  the  homestead  of  every  bead  of  a  family.  A  law 
that  such  exemption  is  for  the  benefit  of  the  widow  and  children  is  in* 
tended  to  provide  the  manner  in  which  the  homestead  shall  dssosnd,  an4 
does  not  define  who  is  entitled  to  the  exemption. 

The  opinion  states  the  facts, 

BisseU,  Mills,  and  Shiras,  for  the  appellant 
I.  M.  Preston,  for  the  appellee. 

By  Court,  Baldwin,  J.  This  was  an  amicable  suit  in  the 
district  court,  submitted  upon  an  agreed  state  of  facts,  for  the 
purpose  of  determining  the  right  of  the  defendant  Martin  as 
sheriff  to  sell  certain  real  estate,  which  was  claimed  by  plain- 
tiff as  a  homestead.    The  agreement  of  the  parties  presents 
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the  following  state  of  facts:  Upon  the  twenty-sixth  day  of  July, 
1864,  the  plaintiff  Parsons,  being  a  widower  and  without  chil- 
dren, purchased  the  property  now  claimed  and  used  as  his 
homestead;  and  in  the  spring  of  the  year  following  moved 
into  a  house  situated  upon  said  premises,  at  the  same  time 
taking  with  him  into  said  house  his  mother,  a  widow  without 
children  excepting  the  plaintiff;  that  plaintiff  and  his  mother 
have  continued  to  live  in  said  house,  and  that  plaintiff  has 
continued  to  support  his  said  mother  up  to  the  present  time. 
It  is  also  agreed  that  plaintiff's  mother  is  the  owner  of  a  piece 
of  land  and  some  town  lots,  upon  which  there  are  no  improve- 
ments. The  defendant  Livingston  Brothers  &  Kinkead,  upon 
the  thirtieth  day  of  April,  1859,  recovered  a  judgment  against 
one  Mellish  and  this  plaintiff  upon  a  debt  contracted  in  the 
year  1857;  that  an  execution  had  been  issued  thereon,  but  that 
no  property  could  be  found  upon  which  to  levy  excepting  that 
which  is  now  claimed  as  exempt;  that  upon  the  twenty-sixth 
day  of  May,  1859,  plaintiff  married  his  second  wife,  and  that 
plaintiff,  Ids  wife  and  mother,  now  live  upon  said  homestead; 
that  upon  the  thirtieth  day  of  the  same  month  an  execution 
issued  upon  said  judgment,  and  the  said  sheriff  levied  upon 
said  property  in  controversy. 

The  question  presented  is,  whether  at  the  time  this  debt  was 
contracted  the  plaintiff  was  the  head  of  a  family.  Section 
1245  of  the  code  provides  that  when  there  is  no  special  decla- 
ration of  the  statute  to  the  contrary,  the  homestead  of  every 
head  of  a  family  is  exempt  from  judicial  sale.  By  section 
1249  of  the  same  act  it  is  provided  that  such  homestead  may 
be  sold  for  debts  contracted  prior  to  the  purchase  of  such 
homestead. 

Section  1250  of  the  same  act  declares  that  such  homestead 
shall  embrace  the  house  used  as  a  home  by  the  owner  thereof! 
A  family,  as  defined  by  Mr.  Webster,  is  a  collective  body  of 
persons  who  live  in  one  house  and  under  one  head  or  manager; 
a  household  including  parents,  children,  and  servants,  and,  as 
the  case  may  be,  lodgers  or  boarders.  This  act  of  the  legisla- 
ture, in  giving  to  each  citizen  of  the  state  a  homestead,  is  based 
upon  the  idea  that  it  is  a  matter  of  public  policy,  for  the  pro- 
motion of  the  property  of  the  state  and  the  general  good  of  the 
people,  that  such  citizen  should  be  independent  and  above 
want;  that  he  should  have  a  home,  a  place  where  he  and  his 
family  may  live  in  society,  beyond  the  reach  of  financial  mis- 
fortune and  the  demands  of  creditors:  Charles*  v.  Lambemm, 
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1  Iowa,  436  [63  Am.  Dec.  457].  The  plaintiff  purchased 
this  property  before  this  debt  was  contracted.  At  the  time  it 
was  contracted  he  was  in  the  occupancy  of  said  premises;  he 
and  his  mother  were  living  thereon,  making  it  his  and  her 
home.  There  was  a  collective  body  of  persons  who  lived  in 
his  house  and  tinder  his  control;  the  plaintiff  was  the  head 
and  manager  thereof. 

A  man  is  regarded  as  the  head  of  a  family,  thongh  without 
wife  or  children,  as  long  as  he  continues  to  occupy  the  house 
used  as  such  at  the  time  of  the  death  of  his  wife:  Code,  sec. 
1240.  The  plaintiff  did  not,  however,  occupy  the  property  now 
in  dispute  at  the  time  of  the  death  of  his  wife,  and  cannot 
claim  it  under  the  provisions  of  this  section.  But  he  is  here 
recognized  as  the  head  of  a  family,  without  any  person  living 
with  him  or  being  in  any  manner  under  his  control. 

It  is  claimed  by  appellant  that  the  legislature  have  clearly 
indicated  by  the  provisions  of  sections  1263  and  1264  of  the 
code,  that  such  exemption  is  for  the  benefit  of  the  widow  and 
children,  and  not  the  family;  or  for  the  benefit  of  parents, 
sisters,  or  other  parties.  These  sections  are  intended  to  pro- 
vide the  manner  in  which  such  homestead  may  descend,  and 
not  as  defining  the  persons  entitled  to  such  exemption. 

We  are  of  the  opinion  that  the  plaintiff  was  the  head  of  a 
family  when  the  debt  was  contracted,  and  continued  as  such 
up  to  the  date  of  the  levy  by  the  sheriff. 

Judgment  affirmed. 

Owlt  Hsad  of  Family  has  right  to  homestead:  RmodXk  v.  JDtumer,  SB 
Am.  Deo.  301*  note  80S,  where  the  question  is  folly  discussed,  and  prior  esses 
m  this  series  cited. 

UnumiiD  Woman  m  Head  or  Family  when  she  has  living  with  her 
the  children  of  a  deceased  sister,  and  is  entitled  to  the  homestead  exemption: 
Arnold  t.  JFoAb,  63  Iowa,  707,  citing  the  principal  case. 


Johnson  v.  McGrew. 

IH  Iowa,  15L] 
XhunoKB  bt  Ihbolvxht  Dkbtob  of  all  his  property  in  actual  payment  of  a 

pro-existing  debt,  thongh  he  hare  other  creditors  known  to  the  transferee* 

is  not  fraudulent  per  as.    Unaccompanied  by  actual  fraud,  snch  a  oonYcy- 

ance  is  valid  against  other  creditors. 
kt  Gommoh  Law,  Debtob  may  Puna  any  one  of  his  creditors  by  a  payment 

of  his  debt  or  by  a  conveyance  in  trust  of  sufficient  property  to  pay  the 
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Gihxbal  Assignment  to  One  Cbxditob  is  Intalzd  unlets  made  for  all  the- 
oreditors  pro  rata,  yet  where  without  fraud  the  debtor  sella  to  his  credi- 
tor absolutely  for  a  fixed  and  named  consideration,  which  is  paid  partly 
in  cash,  partly  by  a  satisfaction  of  a  debt  due  the  grantee,  and  partly  by 
paying  other  debts  of  the  grantor,  the  sale  is  valid.  Suoh  a  sale  is  not  a 
general  assignment. 

Bukdxn  or  Proof  is  on  Complainant  where  a  sale  by  a  debtor  is  attacked 
by  a  creditor  on  the  ground  of  want  of  consideration  and  fraud. 

Bill  to  set  aside  a  conveyance.  The  facts  are  stated  suf- 
ficiently in  the  opinion. 

Woodin  and  Casey,  for  the  appellant. 
Keath  and  Loughridge,  for  the  appellees* 

By  Court,  Wright,  J.  Without  referring  to  the  tacts  of  this 
case  in  detail,  it  may  be  disposed  of  by  the  statement  of  a  few 
general  propositions. 

1.  A  transfer  by  an  insolvent  debtor  of  all  his  property  in 
actual  payment  or  discharge  of  a  pre-existing  debt,  though  he 
have  other  creditors  known  to  the  transferee,  is  not  fraudulent 
per  se,  nor  is  such  transfer  prohibited  by  our  laws.  Un- 
accompanied by  actual  fraud,  such  a  conveyance  or  transfer  is 
valid  against  other  creditors:  Cowles  v.  Ricketts,  1  Iowa,  682. 

2.  At  common  law,  a  debtor  may  prefer  any  one  of  his 
creditors  by  payment  of  his  debt,  or  by  conveying  in  trust  so 
much  thereof  as  will  be  sufficient  for  that  purpose:  Cowles  v. 
Ricketts,  1  Iowa,  582;  Widgery  v.  Haskell,  5  Mass.  144  [4  Am. 
Dec.  41];  Hatch  v.  Smithy  5  Id.  42;  Stevens  v.  Bell,  6  Id.  889; 
New  England  M.  Ins.  Co.  v.  Chandler,  16  Id.  275;  Petrikin  v. 
Davis,  Morris,  296;  Burrows  v.  Lehndorff,  8  Iowa,  96;  Bebb 
v.  Preston,  1  Id.  460;  Brashear  v.  West,  7  Pet.  609;  Featherston- 
haugh  v.  Fenwick,  17  Ves.  811;  Wilkes  v.  Ferris,  5  Johns.  835 
[4  Am.  Dec.  364]. 

3.  While  a  general  assignment  to  one  creditor  is  of  no 
validity  unless  made  for  all  the  creditors  in  proportion  to  the 
amount  of  their  several  claims,  Cowles  v.  Ricketts,  1  Iowa,  582, 
and  Burrows  v.  Lehndoiff,  8  Id.  96,  and  Williams  v.  OartreU^ 
4  G.  Greene,  287,  yet  this  rule  has  no  place  in  the  absence 
of  actual  fraud,  where  the  debtor  sells  to  his  creditor  absolutely 
for  a  fixed  and  named  consideration,  which  such  creditor  pays 
in  part  by  discharging  the  indebtedness  which  he  holds,  in 
part  by  undertaking  to  pay  other  debts  of  the  grantor,  and 
paying  the  same,  and  the  balance  in  money. 

4.  And  therefore  where,  as  in  this  case,  the  creditor  filed  his 
bill  alleging  that  the  transfer  by  the  debtor  to  one  of  the  re- 
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spondenta  was  fraudulent  and  void;  and  whore  said  respond- 
ent answers  denying  the  fraud,  and  averring  that  he  bought 
the  property  for  the  sum  of  one  thousand  dollars,  and  paid 
therefor  two  hundred  and  fifty  dollars  in  money,  discharged  a 
debt  of  three  hundred  dollars  which  the  grantor  owed  him, 
and  for  the  balance  was  to  pay  that  amount  on  the  debts  of 
said  grantor,  which  debts  he  had  paid;  which  answer  was 
tinder  oath,  and  the  cause  was  heard  on  bill  and  answer:  Held, 
that  this  was  not  a  general  assignment  within  the  meaning  of 
the  law;  that  it  .was  a  sale  absolute;  and  there  being  no  fraud 
established,  the  title,  equitable  as  well  as  legal,  passed  to  the 
grantee. 

5.  That  where  a  sale  by  a  debtor  is  attacked  by  a  creditor, 
upon  the  ground  that  it  was  made  without  consideration,  and 
fbr  the  purpose  of  defrauding  creditors,  which  allegations  are 
positively  denied  by  the  answer,  and  especially  that  portion 
of  the  bill  which  alleges  that  the  conveyance  was  voluntary, 
and  where  the  cause  was  heard  on  bill  and  answer:  Held,  that 
the  burden  of  proof  was  on  the  complainant,  and  the  answer 
not  being  overcome  by  the  requisite  amount  of  proo^  the  court 
did  not  err  in  dismissing  the  bilL 

Decree  affirmed. 


Bubxuqi  or  Pboot  is  oh  Plaihtiff  where  the  allegatioos  of  a  bill  In  equity 
are  denied  generally  and  specifically;  unless  the  testimony  oreroomes  these 
denials,  the  bill  should  dismissed;  MUtkdl y.  Sawyer,  21  Iowa,  686;  Wright  r. 
Wheeler,  14  Id.  14,  both  citing  the  principal  esse. 

Ihbolvekt  mat  Prmfzb.  Gbkdxxob  unless  restrained  by  statute,  although 
ether  creditors  may  be  incidentally  delayed  thereby  in  collecting  their  debti 
Bmbatt  r.  Tkompmm,  60  Am.  Deo.  802,  note  804.  Confession  of  judgment  of 
hem  JUte  creditor  is  not  fraudulent  disposition  of  insolrent  estate,  eren  if  it 
hare  the  effect  of  grring  him  a  preference  orer  other  creditors:  Siegtl  r.  Chid- 
«/,  70  Am.  Deo,  126,  note  128. 


Seevers  v.  Delashmutt. 

til  IOWA,  174] 

Udd  Baoounra  Aor  or  Iowa,  Mobtoaoh  o  Pxotbctid  aoaxhbt  Uv* 
sbookdsd  Ihstbumxhtb  in  the  same  way  as  is  a  purchaser. 

Boxjhb  or  Jvdqiobt  Lmr  upoh  Rial  Property  n  hot  Purchaser, 
sad  is  not  protected  as  a  purchaser  under  the  registry  laws  of  Iowa. 
If  he  purchases  land  under  his  judgment,  the  purchase  does  not  relata 
back  to  the  attaching  of  the  lien.  It  la  cfflcollfo  only  from  the  time  of 
the  purchase. 
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Action  of  right    The  facts  are  stated  in  the  opinion* 

Seevers,  WSUams,  and  Seevers,  for  the  appellant. 
Z.  T.  Fisher,  for  the  appellee. 

By  Court,  Lowe,  C.  J.  This  cause  was  submitted  to  and 
tried  by  the  court,  who  found*  and  reported  the  following  facts 
as  making  up  the  history  of  the  case: 

1.  That  A.  M.  Cassady  was  the  owner  of  the  land  in  dispute 
on  the  seventh  day  of  March,  1857. 

2.  That  Kilboume  and  Davis  obtained  a  judgment  against 
the  said  Cassady  before  a  justice  of  the  peace;  and  a  tran- 
script of  said  judgment  was  filed  in  the  office  of  the  clerk  of 
the  district  court  of  Mahaska  county,  on  the  sixteenth  day  of 
March,  1857,  and  on  that  day  a  judgment  was  entered  up  by 
the  said  clerk  in  his  judgment  docket,  from  which  date  said 
judgment  was  duly  entered  of  record  in  said  court. 

8.  That  on  the  third  day  of  February,  1858,  an  execution 
was  duly  issued  on  said  judgment,  which  was  levied  on  the 
property  in  dispute,  and  by  virtue  of  said  execution  and  levy 
it  was  sold  to  the  plaintiff,  and  a  sheriff's  deed  duly  executed 
on  the  twenty-eighth  day  of  March,  1859,  conveying  said  prop- 
erty to  the  plaintiff,  which  deed  was  duly  filed  for  record  on 
the  day  last  aforesaid. 

4.  That  A.  M.  Cassady  and  wife,  on  the  seventh  day  of 
March,  1857,  executed  to  the  defendant  a  mortgage  deed  on 
the  property  in  dispute,  which  was  duly  recorded  on  the 
twenty-first  day  of  March,  1857. 

5.  That  at  the  April  term  of  said  court,  1858,  said  mortgage 
was  foreclosed,  and  a  judgment  was  rendered  thereon  upon  the 
sixth  day  of  April,  1858;  that  on  said  judgment  of  foreclosure 
a  special  execution  was  issued  on  the  twenty-eighth  day  of 
May,  1858;  and  on  the  same  day  was  levied  upon  the  mort- 
gaged property,  and  on  the  tenth  day  of  July  following  the 
premises  were  sold  by  the  sheriff  to  the  defendant,  who  made 
him  a  deed  for  the  same,  which  was  duly  recorded  July  23, 
1859. 

6.  That  no  other  parties  were  made  defendants  to  the  peti- 
tion to  foreclose  said  mortgage  except  the  said  Cassady  and 
wife. 

Upon  the  foregoing  faits,  the  court  held  that  the  plaintiff 
could  not  recover,  and  the  proceedings  were  dismissed,  with 
tosts,  etc.    This  was  an  action  of  right,  and  the  question  re- 
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eon,  whether  the  court  below  erred  in  his  application  of  the 
law  to  the  foregoing  facts. 

In  the  case  of  Porter  v.  Green,  4  Iowa,  571,  it  was  held  that 
a  mortgagee  of  real  estate  is  a  purchaser  within  the  meaning 
of  our  recording  laws;  not,  perhaps,  that  he  held  the  legal  title 
to  the  extent  or  in  the  same  manner  that  a  purchaser  does,  but 
that  he  has  rights  under  his  mortgage  which  are  protected  by 
the  registry  laws  of  this  state,  in  the  same  way  as  are  the 
rights  of  purchasers.  If  this  is  not  so,  then  we  have  no  regis- 
try law  applicable  to  mortgages,  and  the  rights  of  parties  to 
Buch  instruments  would  be  unprotected  against  the  conflicting 
or  intervening  rights  of  third  persons. 

But  our  recording  acts  do  embrace  mortgages,  and  all  other 
instruments  affecting  real  estate,  and  afford  protection  to  the 
parties,  provided  they  are  duly  executed,  acknowledged,  and 
recorded  as  prescribed  by  law. 

Now,  how  is  it  with  the  plaintiff  in  this  suit?  He  obtained, 
K  is  true,  a  judgment  without  notice,  which  took  effect  as  a 
Hen  on  the  property  in  controversy,  but  this  did  not  make 
him  a  purchaser,  nor  give  him  a  preference  over  prior  equities 
or  unrecorded  mortgages,  simply  because  our  registry  laws  do 
not  protect  judgment  creditors  as  they  do  purchasers.  When 
he  afterwards  became  a  purchaser  at  sheriff's  sale  under  his 
judgment,  he  did  so  with  notice  of  defendant's  mortgage;  and 
thus  being  affected  with  notice,  he  was  not  a  bona  fide  pur- 
chaser. Had  he  regarded  this  notice,  he  would  not  have  pur- 
chased, and  thus  unnecessarily  have  incurred  the  hazard  of 
loss. 

Under  the  recording  acts  of  1843,  the  plaintiff  would  have 
been  brought  within  the  rule  laid  down  in  the  case  of  Tuthitt 
v.  Brown,  1  O.  Greene,  189,  and  of  Martin  v.  Dryden,  1  Gilm* 
217,  because  those  acts  placed  a  subsequent  purchaser  and  a 
judgment  creditor  without  notice  on  the  same  footing,  and  pro- 
tected each  alike  against  prior  unrecorded  equities.  But  the 
code  has  materially  changed  the  recording  acts,  and  hence  the 
authorities  no  longer  apply;  nor  do  the  other  authorities  re- 
ferred to  by  plaintiff's  counsel  from  Ohio,  Pennsylvania,  Mas- 
sachusetts, Kentucky,  and  Tennessee,  for  the  reason  that  they 
are  founded  upon  express  legislative  enactments  to  the  effect 
that  judgments  shall  be  preferred  to  unrecorded  mortgages  and 
deeds,  or  that  such  instruments  possess  no  validity  until  after 
they  are  recorded. 

Judgment  affirmed. 
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Mortgage!  n  Protected  as  Purchaser  under  the  recording  laws  of 
Iowa:  Bank  of  Indiana  v.  Anderson,  14  Iowa,  555;  PaUou  v.  Eberhart,  52  Id. 
68;  Vannke  v.  Bergen,  16  Id.  571;  Tinsley  v.  Twwfey,  52  Id.  16;  £Toy  v.  Tforfe, 
18  Id.  53;  Evans  v.  MeOlasson,  Id.  151;  jBurfim  v.  HhUrager,  Id.  351;  Cnm** 
of  Henry  v.  Bradshaw,  20  Id.  360,  361;  Chapman  v.  Coats,  26  Id.  291;  ginwy 
r.  McHenry,  54  Id.  189,  all  citing  the  principal  rase. 

Purchase  at  Execution  Sale  does  not  Relate  Back  to  Lett  of  Exe- 
cution under  the  Iowa  recording  laws,  but  the  purchaser  is  protected  as  suck 
from  the  date  of  his  purchase:  Chapman  v.  Coats,  26  Iowa,  291;  HoUouray  w. 
Plainer,  20  Id.  123,  each  citing  the  principal  case. 

Lien  of  Judgment  Attaches  only  to  Debtor's  Interest:  Thomas  t. 
Kennedy,  24  Iowa,  405;  ChurchiUv.  Morse,  23 Id.  232;  Wdtonv.  Thmrd,  15 
Id.  497,  all  citing  the  principal  case. 

Creditor  hating  Judgment  Lien  on  Lands  of  bob  Debtor  is  no* 
Purchaser:  Parker  ▼.  Pierce,  16  Iowa,  232,  citing  the  principal  case. 

Judgment  Lien  is  Paramount  to  Junior  Mortgage:  Trapnatt  v.  2BeA- 
ardson,  58  Am.  Deo.  338;  and  in  Missouri  it  prevails  over  an  unrecorded 
deed:  Seed  v.  Austin,  45  Id.  336.  It  takes  priority  over  an  unrecorded  mort- 
gage: Manufacturers'  etc.  Bank  v^  Bank  of  Pennsylvania,  42  Id.  240;  Friedley 
r.  Hamilton,  17  Id.  688.  As  to  whether  such  is  the  true  doctrine,  see  2  Pom* 
eroy*s  Eq.  Jur.,  sees.  720-723,  where  the  subject  is  fully  discussed  and  au- 
thorities 
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[11  Iowa,  281.] 
Contract  is  not  Bbndebsd  Void  on  account  of  false  rtrffli'fritiimt  if  each 

party  to  it  had  equal  means  of  ascertaining  the  facts. 
Where  Defect  in  Pleading  is  Remedied  by  an  additional  pi— ii™g  before 

the  demurrer  thereto  is  determined,  such  demurrer  should  be  overruled. 
Copy  of  Written  Instrument  mat  be  Admitted  in  Evidence  if  the 

original  is  shown  to  be  lost. 
Principal  is  Estopped  prom  Avoiding  Contract  op  bis  Agent  (which  he 

has  ratified),  upon  the  ground  that  the  agent  had  no  authority  to  make 

such  contract. 
Judgment  will  not  be  Reversed  because  of  the  ^™*fTJ"i  of  evidence, 

unless  the  record  discloses  a  valid  objection  to  its  admission,  •na"  it  ap- 
pears that  for  some  purposes  it  would  be  ^w>^— flifr», 

The  facts  are  stated  in  the  opinion. 

L.  Rdbvnson,  Smyth,  and  Young  and  Smyth,  for  the  appellants. 
Clark  and  Davis,  for  the  appellee. 

By  Court,  Baldwin,  J.  The  first,  second,  and  third  errors 
assigned  relate  to  the  ruling  of  the  court  upon  the  demurrer 
to  that  portion  of  the  answer  which  sets  up  fraud  in  plaintiff 
In  obtaining  said  contract. 
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The  fraud  charged  is,  that  the  plaintiff  made  false  state- 
ments to  defendants  as  to  the  price  of  flour  at  Iowa  City,  by 
representing  that  he  had  come  from  certain  flouring  mills  in 
that  place,  and  that  the  price  named  in  the  contract  was  the 
market  value  in  said  city. 

It  appears  by  the  pleadings  that  the  defendants  were  millers, 
engaged  in  manufacturing  and  selling  flour;  that  they  were 
doing  business  not  far  from  said  city,  and  where  with  reason- 
able diligence  they  could  have  ascertained  the  value  of  the 
commodity  sold.  The  representations  made,  as  thus  alleged, 
were  not  of  such  a  character  as  the  defendants  should  have 
relied  upon.  Their  means  of  knowledge  were  equal  to  those 
of  the  plaintiff,  and  where  this  is  the  case  the  law  will  not 
interfere  to  protect  the  negligent. 

The  fourth  error  assigned  is,  that  the  court  erred  in  sustain* 
ing  the  demurrer  of  the  plaintiff  to  defendants'  fifth  plea.  In 
this  plea  the  execution  of  the  contract  is  denied  under  oath. 
Only  one  of  the  defendants,  however,  made  oath  to  this  an- 
swer as  originally  filed.  The  demurrer  was  filed  on  the 
fifteenth  day  of  November.  An  amended  answer  was  filed  on 
the  same  day  with  the  demurrer.  The  demurrer  was  sustained 
on  the  sixteenth  day  of  November,  as  appears  by  the  record. 
The  court  erred  in  sustaining  the  demurrer  to  this  portion  of 
the  answer  after  it  was  thus  perfected.  But  we  are  not  pre- 
pared to  say,  under  the  issues  made  and  the  evidence  pro- 
duced, that  for  this  error  the  judgment  of  the  district  court 
should  be  reversed.  The  contract,  although  not  signed  by  the 
defendants,  was  recognized  by  them  as  their  deed  by  their 
subsequent  ratification  thereof.  This  being  the  case,  the  plea 
of  non  est  factum  could  not  have  been  of  any  advantage  to 
them  if  the  demurrer  had  not  been  sustained. 

It  is  next  claimed  that  the  court  erred  in  allowing  a  copy  of 
the  contract  Bued  on  to  be  read  in  evidence  to  the  jury.  It 
appears  from  the  bill  of  exceptions  that  the  plaintiff  first  in- 
troduced several  witnesses  tending  to  prove  the  loss  of  said 
contract;  that  he  then  offered  to  read  a  copy  thereof  to  the 
jury.  To  this  the  defendants  objected,  but  the  grounds  of 
such  objections  are  not  stated.  As  the  record  does  not  show 
in  this  case  the  grounds  of  objection  to  this  evidence,  and  as 
we  can  conceive  that  it  would  be  proper  testimony  under  cer- 
tain circumstances  for  some  purposes,  we  are  not  prepared  to 
fay  that  its  introduction  was  erroneous. 

The  sixth  point  made  by  appellants  is,  that  the  court  erred 
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in  sustaining  the  plaintiff's  objection  to  the  introduction  of  th« 
evidence  of  Jesse  Byerson  and  J.  M.  Barlow,  by  whom  the 
defendants  proposed  to  prove  that  the  contract  sued  on  was 
executed  by  J.  M.  Barlow  as  the  agent  of  defendants,  after 
having  been  forbidden  so  to  do  by  one  of  said  defendants  in 
the  presence  of  plaintiff.  What  the  objections  of  plaintiff 
were  to  this  evidence,  or  on  what  grounds  the  court  excluded 
it,  does  not  appear.  It  may  have  been  rejected  for  the  reason 
that  the  court  did  not  consider  under  the  pleadings  this  ques- 
tion in  issue.  This  issue  is  properly  presented  by  the  plead- 
ings, and  under  it  this  evidence  should  have  been  received  if 
otherwise  competent.  We  cannot,  however,  conceive  how  this 
ruling  could  have  prejudiced  the  defendants'  case  before  the 
jury.  Admitting  that  the  defendants  had  proved  by  these 
witnesses  what  they  proposed  to  prove,  could  it  have  changed 
in  the  least  the  verdict  of  the  jury?  Prior  to  the  introduction 
of  this  evidence  one  of  the  defendants,  Charles  Barlow,  had 
been  called  as  a  witness  by  plaintiff,  and  had  testified  that  J. 
M.  Barlow  was  the  agent  for  said  defendants,  and  had  a  power 
of  attorney  authorizing  him  to  transact  the  general  business 
of  said  firm  connected  with  their  milling  operations;  that 
witness  himself  had  agreed  with  plaintiff  to  sell  him  flour 
without  specifying  the  quantity;  that  the  said  agent  continued 
the  negotiation  of  the  contract  with  plaintiff,  and  had  executed 
the  writing  sued  on,  notwithstanding  the  order  of  plaintiff  not 
to  give  any  written  contract.  Barlow  further  states  that  he 
went  away  and  left  plaintiff  with  his  father;  that  afterwards 
he  met  plaintiff  and  he  told  him  he  had  made  a  contract,  but 
did  not  say  what  it  was;  that  his  father  told  him  he  had  con- 
tracted to  deliver  two  hundred  sacks  of  flour  in  twenty  days 
at  two  dollars  and  twenty-two  and  one  half  cents;  that  defend- 
ants, in  pursuance  thereof,  had  delivered  a  part  of  the  flour. 
Under  this  evidence  we  are  inclined  to  think  that  the  contract 
of  the  agent  was  fully  known  to  defendants,  and  ratified  by 
them,  and  if  they  had  proved  what  they  offered  to  do,  that  it 
could  have  availed  nothing. 

There  was  no  such  error  in  the  instructions  of  the  court  as 
would  prejudice  the  rights  of  the  defendants  under  the  evi- 
dence. 

The  judgment  of  the  district  court  is  affirmed. 

It  Means  or  Knowledge  of  Fraud  is  Equally  Open  to  All  Partem, 
the  law  will  not  interfere  to  protect  the  negligent:  MeCormaek  v.  MoQmry,  43 
Iowa,  562,  citing  the  principal  case.    See,  to  the  same  point,  Mitchell  v.  Zim- 


Dee.  1880.]      Qaoi  v.  Dubuque  itc.  R.  R.  Co.  145 

■mm*  61  Am.  Dm.  790;  Jmm  t.  Tcmkmim,  44  Id.  44*  Ratfflostfcm  of 
egeufs  act  by  principal  is  equivalent  to  precedent  authority:  2)eipatae  Zen* 
T.BeBamfM/g.  Co.,  37  Id.  203;  Otetocl  v.  ITaZkr,  49  Id.  238;  4po/bni  v. 
E$Um,  48  Id.  021. 

Evnuoras  n  Anoami  only  upon  proof  of  the  kai  or  aW 
of  the  primary  evidence:  Don*  t.  State,  36  Am.  Dao.  64*  ffanmm 
v.  /cmma*  46  Id.  906;  M  t.  Aayfomv,  W  Id.  140;  /ItfeW  v. /e*am»%  f*  It 
•ft  Sane*  t.  Aeftfteio*,  64  Id.  212. 


Gags  t;.  Dubuquh  and  Pacific  Railroad  Ca 

pi  Iowa,  no.) 
unaniXKnr  ov  Kbootiabu  Imaanastm  worn  Patmist.— Owlifluata  of 
protest  showed  tiiat  the  notary  pnblio  piosentod  lor  payment  toa  drafei 
■nod  upon,  to  a  parson  in  an  adjoining  office  to  thai  of  tha  aoooptors 
(defendants  here).  Tha  aooaptanoe  showed  them  to  bo  payable  at  tha 
office  of  said  acceptors  in  New  York.  The  oertifloate  also  showed  that 
the  notary  pnblio  inquired  for  the  treasurer  of  amid  acceptor,  of  amid 
that  said  person  informed  the  notary  pnblio  that  said  office 
cloeed  and  removed  to  some  place  unknown  to  him;  the  oarfeV 
ficate  farther  showed  that  tha  notary  pnblio  made  other  and  diligent 
March  and  inquiries  for  amid  office  and  officer,  but  could  not  find  the  same. 
It  did  not  show  in  express  terms  that  the  notary  pnblio  went  personally 
to  the  office  or  building  specified  in  the  aooaptanoe  as  tha  place  of  pay* 
mentor  that  he  found  it  closed.  It  was  held:  1.  That  he  should  have  pre* 
■anted  the  drafts  at  the  place  of  payment,  and  if  ha  found  it  closed  his 
fwrtifioate  should  so  state  tha  act  to  be  of  bis  own  knowledge,  and  not 
upon  informatioa  received  from  another;  2.  That  as  made  the  presenta- 
tion operated  to  discharge  the  indorsers  on  the  drafts. 

flBAL  OV  COMMIHIONIB  OV  IOWA  BlSTOHrO  IV  AVOTHKE  STATS  18  NOT  EjT- 

titlxd  to  Credit  as  evidence  imlnas  there  is  engraved  upon  it*  in  such 
a  maimer  aa  to  leave  an  impression  upon  the  paper  to  which  it  is  affixed, 
the  name  of  the  cominiaaioner  and  the  state  for  which  he  undertakes  to 
act.  If  tha  name  of  the  state  is  written  on  tha  paper  and  not  inmrasaadV 
the  seal  is  not  entitled  to  credit  aa  evidence. 

The  opinion  states  the  facts. 

Cooky,  and  BlatchUy  and  Adam*,  for  the  appellants* 

No  appearance  for  the  appellees. 

By  Court,  Baldwin,  J.  The  first  point  presented  by  the 
appellants  is,  that  the  court  erred  in  admitting  the  certificate 
of  the  notary  public,  who  presented  the  acceptances  for  pay- 
ment, in  evidence,  and  in  holding  that  such  certificate  was 
sufficient  in  itself  to  show  such  a  presentation  as  would  charge 
the  appellants  as  indorsers. 

The  acceptances  were  made  payable  at  the  office  of  said 
railroad  company  at  No.  21  Nassau  street,  New  York.    The 
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certificate  of  the  notary  recites  that  he  "did  present  the  original 
drafts,  to  his  certificate  annexed,  to  a  person  in  an  adjoining 
office  to  that  of  the  Dubuque  and  Pacific  Railroad  Company,  21 
Nassau  street,  in  the  city  of  New  York,  and  inquired  of  him 
for  the  treasurer  of  said  company,  who  told  him  that  said 
company's  office  was  closed  and  removed  to  parts  unknown  to 
him.  That  he  made  other  and  diligent  search  and  inquiries 
for  such  office  and  officer,  but  could  not  find  the  same." 

It  is  submitted  by  the  appellants  that  it  was  the  duty  of  the 
officer  to  have  gone  to  the  office  where  the  acceptances  were  to 
have  been  paid,  and  have  presented  the  bills  for  payment  to 
the  person  having  charge  of  such  office,  and  demanded  pay* 
ment  of  him;  or  if  the  office  was  closed,  he  should  have  so 
found  and  reported  upon  his  personal  knowledge,  and  not 
upon  the  statement  of  another.  When  a  bill  is  made  payable 
at  a  banker's,  or  other  particular  place,  and  accepted  accord- 
ingly, it  is  well  settled  that  it  must  be  presented  for  payment 
at  that  place  at  its  maturity;  otherwise  the  indorsers  will  be 
discharged.  When  the  place  of  payment  is  shut  up  during 
the  hours  of  business,  upon  the  day  of  maturity,  the  holder  of 
the  bill  may  treat  it  as  dishonored  by  a  refusal  of  payment, 
especially  after  diligent  inquiries  have  been  made  to  find  the 
acceptor,  and  he  cannot  be  found:  Story  on  Bills,  443,  sec.  352. 

The  question  then  presents  itself,  whether  there  is  sufficient 
in  this  certificate  to  show  that  the  office  of  the  acceptor  was 
closed.  The  notary  does  not  certify  that  he  went  to  21  Nassau 
street,  and  there  demanded  payment,  but  that  he  went  to  an 
adjoining  building  and  demanded  payment  of  the  person  there 
in  possession.  He  should  have  gone  to  the  office  or  building 
specified  in  the  acceptance,  where  payment  was  to  have  been 
made  according  to  the  terms  of  the  contract.  When  the  ac- 
ceptors determined  upon  changing  their  place  of  business, 
they,  knowing  certain  bills  were  made  payable  at  that  place, 
may  have  placed  money  in  the  hands  of  some  person  in  charge 
of  such  office  to  meet  all  demands  payable  there.  There  is 
no  evidence  in  this  certificate  that  such  building  was  closed. 
If  not,  it  was  the  duty  of  the  notary  to  have  presented  the  bill 
there  in  order  to  have  charged  the  indorsers.  The  certificate 
of  the  notary  does  not  show  the  diligence  the  law  requires  in 
presenting  the  bills  for  payment,  so  as  to  charge  the  appel- 
lants as  indorsers,  and  the  court  erred  in  holding  that  it  did. 

The  second  point  made  by  appellants  is,  that  the  certificate 
of  the  commissioner  before  whom  an  affidavit  of  notice  to  the 
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indoraers  was  made  was  not  duly  authenticated  by  the  proper 
seal  of  such  officer.  The  word  "Iowa"  was  written  with  a  pen 
in  the  body  of  the  seal,  and  not  impressed,  as  it  is  claimed  the 
law  requires  it  should  have  been.  The  affidavit  was  read  in 
evidence  by  an  agreement  of  the  parties,  subject  to  any  objec- 
tions to  the  sufficiency  of  the  seal*.  Section  72  of  the  code  pro- 
vides that  oaths  administered  by  a  commissioner,  certified  by 
him  under  his  hand  and  appropriate  seal,  are  made  as  effect- 
ual, to  all  intents  and  purposes,  as  if  done  and  certified  to  by 
a  justice  of  the  peace.  Where  a  seal  may  be  required  by  law 
to  be  affixed  to  any  paper,  the  word  "  seal "  shall  include  an 
impression  of  such  seal  upon  paper  alone,  as  well  as  upon  wax 
or  wafer  thereon:  Sec.  26.  Section  73  of  the  code  provides 
that  before  such  officer  is  qualified  to  act  he  shall  file  in  the 
office  of  the  secretary  of  state  a  clear  impression  of  his  seal  on 
wax  or  wafer.  In  the  succeeding  section  it  is  provided  that 
such  commissioner's  seal  is  entitled  to  the  same  force,  as  evi- 
dence, as  that  of  a  notary  public.  Before  a  notary  public's 
seal  is  entitled  to  credit,  it  must  have  his  name  engraved  upon 
it  with  the  words  "  notarial  seal "  and  "  Iowa."  From  these 
provisions  of  the  code  we  are  led  to  conclude  that  before  the 
seal  of  a  commissioner  is  entitled  to  credit  as  evidence,  it 
should  have  engraved  upon  it,  so  that  there  could  be  an  im- 
pression upon  paper  from  it,  words  showing  the  name  of  the 
commissioner,  and  the  state  for  which  he  undertakes  to  act. 
Unless  the  name  of  a  notary  public,  and  the  state  in  which  he 
acts  are  engraved  upon  his  seal,  so  that  an  impression  can  be 
made  therefrom,  his  seal  would  not  be  received,,  in  evidence. 
Much  less  should  the  seal  of  an  officer  who  resides  out  of  a 
state  receive  credit,  unless  it  has  sufficient  engraved  upon  it 
to  show,  by  its  impression,  the  state  for  which  he  acts. 

The  law  requires  such  commissioner  to  leave  an  impression 
of  his  seal  upon  wax  in  the  office  of  the  secretary  of  state. 
This  is  to  prevent  any  person  from  acting  as  such  an  officer 
without  authority  to  do  so,  and  that  the.  genuineness  of  his 
seal  may  be  proved  if  necessary.  Suppose  that  the  commis- 
sioner before  whom  this  affidavit  was  made  had  filed  such  an 
impression  with  the  secretary  of  state  as  is  attached  to  his 
certificate  offered  in  this  case,  would  this  have  been  such  an 
impression  of  his  seal  as  would  have  qualified  him  to  act? 
We  think  not.  If  a  portion  of  the  words  necessary  to  be  used 
in  the  body  of  the  seal  can  be  written,  the  whole  may  be.  The 
law  requires  that  they  should  be  impressed.  The  seal  of  his 
office,  thus  designed,  may  be  used  for  any  state,  whereas,  it  is 
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contemplated  by  oar  statute  that  such  commissioner  shall  have 
•  seal  designed  for  this  state  alone. 
Judgment  reversed. 


Notary's  or  Coiaassioim's  Seal  should  have  Worm,  am, 
Tonur  Seal  Engraved  upon  to  that  it  will  main  impression  on  the) 
the  paper  or  wafer,  and  it  will  not  be  received  as  evidence  if  it  does  not  most 
this  requirement:  Stephens  v.  WUikmu,  46  Iowa,  541,  citing  the  principal 
«ase;  see  also  Tunis  v.  WUhrwo,  ante,  p.  117. 

Fan  Subject  of  Protest  generally,  see  note  to  Dupri  v.  Richard,  43  Am. 
Deo.  216\  where  the  subject  is  folly  discussed  in  all  its  bearings;  as  to  place 
where  protest  is  to  be  niads:  Id.  821;  necessity  of  official  seal  of 
tag  certificate  of  protest  t  Id.  224. 


Chables  v.  Haskdts. 

ru  Iowa,  129.  J 

Iter  m  Heboid  into  Judgment  whioh  is  based  therein.    An 

may  be  made  of  such  a  judgment.  The  assignee  may  sue  thereon  in  his 
own  name,  and  recover  the  amount  of  it  from  the  sureties  on  the  official 
bond  of  the  officer  who  committed  the  tort. 

Judgment  against  Officer  for  a  tort  committed  in  his  official  capacity  ia 
only  a  liquidation  of  the  damages,  and  is  not  a  bar  to  a  prosecution  to 
recover  its  amount  from  the  sureties  on  the  official  bond  of  the  delin 
quent. 

Sheriff  and  his  Sureties  are  Liable  on  Official  Bond  of  Such  Officer 
for  Torts  committed  by  him  under  color  of  his  official  right. 

Mistake  in  Name  of  Obligee  nr  Official  Bond  will  not  Vitiate  In- 
strument. 

J.  C.  Habkins,  as  sheriff,  wrongfully  seized  the  property  of 
tme  Hattenhach.  The  latter  recovered  a  judgment  against 
the  former  for  the  tort.  He  assigned  it  to  plaintiffs,  and  upon 
an  execution  being  returned  nvUa  bona,  plaintiffs  commenced 
this  action  to  recover  its  amount  from  the  sheriff's  bondsmen* 
Defendants  demurred  to  the  petition.  It  was  sustained.  Judg- 
ment for  defendants.    Plaintiffs  appeal. 

Casady,  Crocker,  and  Polk,  for  the  appellants. 

John  A.  Ka$8on  and  William  Tripp,  for  the  appellees. 

By  Court,  Baldwin,  J.  The  first  position  assumed  by  ap- 
pellees is,  that  the  right  of  Hattenbach  to  recover  of  the  sure- 
ties of  Haskins,  being  in  the  nature  of  a  tort,  is  not  assignable. 

The  tort  in  this  case  was  merged  in  the  judgment  price  to 
the  assignment.  A  judgment  is  assignable,  and  the  assignee 
thereof  may  sue  thereon  in  his  own  name:  Edmonds  v.  Mont* 
jomery,  1  Iowa,  143;  Weire  v.  City  of  Davenport,  11  Id.  49 
\ante,  p.  132]. 
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The  next  question  presented  for  our  consideration  is,  whether 
the  judgment  against  Haskins  is  a  bar  to  the  right  of  plain- 
tiff to  recover,  as  against  the  sureties,  upon  the  official  bond. 
The  judgment  against  Haskins  is  merely  a  liquidation  of 
the  damages  Hattenbach  sustained,  and  we  can  see  no  good 
reason  why  this  act  of  the  assignor  of  plaintiff,  in  seeking  to 
make  the  amount  of  his  claim  out  of  the  principal,  would  re- 
lease the  sureties.  The  relation  existing  between  the  sheriff 
and  his  bondsman  is  that  of  principal  and  sureties.  And  al- 
though under  our  statute  a  party  aggrieved  by  any  breaches 
of  the  bond  may  sue  the  principal  and  sureties  together,  yet 
he  is  not  compelled  so  to  do.  Nor  by  his  election  to  sue  the 
sheriff  alone  is  he  precluded  his  remedy  against  the  sureties. 

The  next  and  most  important  question  for  our  consideration 
is  whether  the  sureties  of  a  sheriff  are  liable  for  a  trespass 
committed  by  their  principal  in  attempting  to  discharge  his 
duty  as  such  officer.  Upon  this  question  the  authorities  ars 
somewhat  in  conflict  In  the  case  of  People  v.  Schuyler,  4  N.  Y. 
173,  this  question  is  fully  discussed,  and  a  majority  of  tho 
court  held  that  the  sureties  were  so  liable.  In  the  case  of 
Strunk  v.  Ocheltree,  11  Iowa,  158,  it  was  held  that  the  sureties 
of  a  constable  were  liable  for  a  trespass  committed  by  him  by 
virtue  of  his  office.  The  conditions  of  a  sheriff's  bond  are  the 
same  as  those  of  constable;  each  being  given  under  and  in 
conformity  with  the  provisions  of  the  same  statute. 

We  are  of  the  opinion  that  the  current  of  authorities  indi- 
cates the  correctness  of  the  ruling  of  the  court  in  that  case; 
and  without  the  further  elaboration  of  this  point  so  fully  dis- 
cussed in  the  case  of  People  v.  Schuyler,  supra,  and  the  cases 
there  cited,  we  hold  that  the  sureties  in  this  case  are  liable. 

It  is  further  submitted  that  the  bond  being  given  to  the 
"people  of  Woodbury  county,"  is  not  such  a  bond  as  would 
make  the  defendants  liable,  there  being  no  obligee  of  the  con* 
tract — no  such  person  or  corporation  known  to  the  law.  A 
mistake  of  this  character  will  not  vitiate  the  security:  See  sec 
2506  of  the  code. 

The  court  below  erred  in  sustaining  the  defendants'  demurrer. 

Judgment  reversed. 

Non-nzgotiablx  IwsTRUMnriB  are  assignable,  subject  to  equities  in  the 
hands  of  the  assignee:  First  Nat.  Bank  qflhtimque  v.  Carpenter,  41  Iowa,  622; 
<ating  the  principal  case.  A  mistake  in  the  name  of  the  obligee  of  a  bond 
4oes  not  vitiate  the  bond:  Fttrtiep  v.  HofCB,  28  Id.  29,  oiling  the  principal 
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Dodds  v.   Combs  and  Company. 

[8  Metcalfe,  28.] 

Mdjiakb  of  Clerk  in  Entering  Judgment  is  No  Ground  fob  Revehl  a& 
where  there  exists  anything  in  the  record  by  which  it  can  be  corrected. 
Application  to  amend  should  first  be  made  in  the  court  below. 

Clerk's  Failure  to  Allow  Admitted  Credit  on  Judgment  is  Clerigaj. 
Misprision  only,  and  is  not  an  error  available  for  reversal  in  the  appel- 
late court,  without  having  first  moved  for  its  correction  in  the  court 
below. 

The  facts  are  sufficiently  stated  in  the  opinion. 
O.  W.  Durdap,  for  the  appellant. 
Burdett,  for  the  appellees. 

By  Court,  Stites,  J.  The  allegation  of  a  mistake  in  the 
contract  of  lease  is  flatly  denied,  and,  in  our  opinion,  the  evi- 
dence altogether  fails  to  establish  that  there  was  any  mistake, 
or  that  the  written  contract  did  not  in  every  respect  conform 
to  the  agreement  between  the  parties.  So  that  it  is  unneces- 
sary to  inquire  to  what  extent,  if  any,  the  appellant  sustained 
damage  in  consequence  of  the  alleged  defects  in  the  ferry-boat, 
and  the  failure  of  appellees  to  keep  it  in  repair. 

The  credit  for  the  counter-claim  set  up  in  the  amended  an- 
swer appears  to  have  been  allowed  by  the  circuit  court,  and 
the  only  question  that  remains  is,  whether  the  omission  to 
allow  the  credit  of  fifteen  dollars,  admitted  in  the  petition  to 
have  been  paid  on  the  eighth  of  May,  1858,  is  an  error  availa- 
ble for  reversal  in  this  court  without  having  first  moved  for  its 
correction  in  the  court  below. 

160 
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The  difficulty  that  occurs  in  determining  between  what  are 
mere  clerical  misprisions  and  the  judgment  of  the  court  often 
creates  perplexity  in  deciding  whether  amendments  are  or 
not  permissible  in  the  court  below  upon  motion.  But  the  rule 
seems  to  be  that  whenever  the  error  complained  of  is  ascer- 
tained to  consist  in  the  mistake  of  the  elerk,  and  not  in  the 
judgment  of  the  court,  and  there  exists  anything  in  the  record 
by  which  it  can  be  amended,  the  application  should  be  made 
to  amend  in  the  court  below,  and  until  thus  made  and  refused, 
such  an  error  is  not  available  for  reversal  in  this  Court  And 
eo  the  civil  code,  section  577,  provides. 

In  the  case  of  Liter  v.  Wright,  MS.  opinion,  June  term,  1857 
[not  reported],  there  was  an  omission  to  enter  credit  upon  the 
judgment  for  a  payment  admitted  in  the  petition  to  have  been 
made,  and  also  indorsed  on  the  bill  of  exchange  sued  on,  and 
that  omission  was  assigned  for  error  in  this  court.  It  was  held 
to  be  a  clerical  misprision,  and  not  available  for  reversal  until 
its  correction  had  been  asked  for  and  refused  in  the  court 
below;  and  in  that  case  several  authorities  are  referred  to  in 
support  of  the  opinion. 

It  seems  to  us  that  that  case  is  directly  applicable  here,  and 
that  inasmuch  as  the  petition  here  discloses  the  payment  of 
the  sum  not  credited,  there  was  enough  in  the  record  to  author- 
ize the  circuit  court  to  treat  the  omission  as  a  clerical  mis- 
prision and  order  its  amendment  at  a  subsequent  term  time. 

The  case  of  Martin  v.  Wilson  [not  reported],  decided  at  the 
same  term,  was  not  similar  at  all  to  that  of  Liter  v.  Wright 
[not  reported]. 

In  Martin  v.  Wilson,  the  point  was  at  what  time  the  credit 
should  have  been  entered.  The  record  showed  that  the  appel- 
lant was  entitled  to  have  it  entered  as  of  a  certain  date,  but 
that  the  court  below  had,  in  its  judgment,  caused  it  to  be  en- 
tered as  though  paid  upon  a  different  day,  and  fixed  the  day 
in  the  judgment.  Thus  showing  that  the  court  had  passed 
upon  the  question  and  committed  the  error  in  the  judgment, 
and  not  merely  that  the  clerk  had  omitted  to  enter  a  credit 
about  which  there  was  no  dispute. 

We  are  of  opinion,  therefore,  that  the  circuit  court  still  has 
the  power  to  cause  the  credit  of  fifteen  dollars  to  be  entered  on 
motion,  and  that  until  an  application  to  that  effect  has  been 
made  and  refused,  the  omission  to  enter  the  same  is  not  avail- 
able in  this  court 

Judgment  affirmed. 
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will  nor  La  kke  Allowabob: 
Jfceftr,  84  Am.  Deo.  te 

Tbb  mbchal  case  was  crrn>  in  Ixmg  v.  tome*  4  Bash,  354,  to  the> 
point  that  a  failure  to  mention  in  the  judgment  credits  which  are  shown  m. 
the  petition  ia  a  clerical  misprision,  because  the  judgment  can  be  amended  by 
the  record;  and  no  appeal  can  be  entertained  to  correct  a  olerioal 
lam,  until  a  motion  ia  mads  in  the  court  below  for  that  purpose. 


Tbapnall  v.  McAfee.     (Two  Cases.) 

ft  MsiCAim,  si] 
Daman  by  Rbasoh  of  Lbtt  ajh>  Attachmknt  is  Such  as  Batman  from 

operation  of  the  attachment  itself,  and  not  that  which  is  of>oasioned  by 

action  independent  of  the  order. 
8ukrt  on  Attachment  Bond  is  Rbsponsiblb  fob  Ooars  Inoubbxd  jun» 

Oousssl  Fbbb  Ezfbndxd  in  defending  the  attachment,  where  the  grounds) 

upon  which  it  is  founded  are  denied  and  snooeatfolly  contested. 

The  facts  are  stated  in  the  opinion. 

James  Harlan,  for  the  appellant. 

W.  A.  Hooe  and  P.  B.  Thompson,  for  the  appellee. 

By  Court,  Stites,  J.  The  records  present  but  one  and  the 
same  question,  and  will  be  disposed  of  together. 

Breed  <fe  Co.  and  Crutcher  <fe  Miller  brought  suits  for  debt 
against  McAfee,  and  sued  out  attachments  under  the  provisions 
of  the  civil  code,  sees.  222,  etc.  At  the  first  term  of  the  court 
after  the  commencement  of  the  actions,  on  motion  of  McAfee,, 
the  attachments  in  both  cases  were  discharged,  and  a  judg- 
ment rendered  in  his  favor  against  the  plaintiffs  for  costs. 
There  was  no  defense  to  the  actions  on  the  merits,  but  judg- 
ments were  rendered  in  each  case  by  default,  and  afterward 
satisfied  by  payment. 

Afterward  McAfee  brought  these  actions  against  Trapnall, 
who  was  surety  in  the  attachment  bonds,  for  damages  sustained 
by  reason  of  the  wrongful  suing  out  of  the  attachments,  and 
the  law  and  facts  having  been  submitted  to  the  court,  a  judg- 
ment was  rendered  against  Trapnall  in  each  case  for  fifty  dol- 
lars and  costs,  to  reverse  which  these  appeals  are  prosecuted. 

It  appears  from  the  bill  of  exceptions  that  the  attachments 
were  levied  upon  the  land  of  McAfee,  and  nothing  else,  and 
that  he  was  not  deprived  of  its  use  and  occupation,  and  also 
that  the  only  expense  or  damage  to  which  he  was  subjected, 
by  reason  of  the  issual  and  levy  of  the  attachments,  was  the 
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employment  of  counsel  to  defend  the  same,  to  whom,  as  the 
proof  shows,  he  paid  fifty  dollars  in  each  case,  which  amount 
was  shown  to  be  a  reasonable  compensation. 

It  is  now  contended  that  the  stipulations  of  the  attachment 
bends  do  not  provide  for  the  payment  of  costs  or  fees  paid  in 
defense  of  the  attachments,  but  only  provide  for  the  payment 
of  damages  occasioned  to  the  defendant  by  the  deprivation  of 
the  use  of  his  property  that  may  be  levied  on,  or  such  actual 
injury  as  he  may  sustain  in  consequence  of  its  removal  and 
otherwise;  and  that,  in  absence  of  any  proof  showing  that  the 
appellee  had  sustained  any  actual  injury  of  that  description,  his 
petitions  should  have  been  dismissed. 

The  bonds  are  in  the  following  words: 

"We  undertake  that  the  plaintiffs  [naming  them]  shall  pay 
to  the  defendants  [naming  them]  the  damages,  not  exceeding 
six  hundred  dollars,  which  they  may  sustain  by  reason  of  the 
attachment  in  this  action,  if  the  order  therefor  is  wrongfully 
obtained.  Bbn.  C.  Tkafnall. 

"April  2, 1868." 

In  the  case  of  Pettit  v.  Owen,  8  B.  Mon.  51,  which  was  a  suit 
brought  upon  a  bond  executed  under  the  act  of  1838  (3  Stat. 
Law,  116),  to  recover  damages  for  the  wrongful  suing  outx>f  an 
attachment,  it  was  held  that  the  plaintiff,  under  the  stipula- 
tions of  the  bond,  which  provided  for  the  payment  of  all  costs 
and  damages,  was  entitled  to  recover  for  reasonable  fees  paid 
to  counsel  in  the  defense  of  the  action,  and  for  any  actual  dam- 
age done  to  his  property,  but  not  for  consequential  damages. 

Here,  however,  the  bond  does  not  provide  for  costs,  and  the 
question  is,  Can  the  surety  be  held  responsible  for  the  costs 
and  counsel  fees  incurred  in  defense  of  the  attachments  as 
damages  sustained  by  the  defendants  therein? 

In  Taylor  v.  McCracken,  MS.  opinion,  June,  1854,  where  the 
original  suit  was  brought  to  foreclose  a  mortgage,  and  the 
plaintiff  had  procured  an  attachment  and  injunction  to  pre- 
vent the  removal  of  the  mortgaged  property,  and  had  executed 
a  bond  similar  to  those  now  before  us,  that  is,  in  respect  to 
damages,  it  was  held  that  the  surety  was  not  liable  for  the 
costs  and  expenses  of  the  suit.  The  reason  assigned  for  ex- 
onerating him  was  not,  however,  that  the  bond  did  not,  in 
terms,  provide  for  the  payment  of  costs,  but  because — the  de- 
fense in  the  case  having  turned  upon  the  validity  of  the  mort- 
gage, which  was  successfully  assailed,  and  not  upon  the 
question  of  the  wrongful  suing  out  of  the  attachment — the  do- 
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fendants  incurred  no  more  expense  in  defending  the  suit  than 
they  would  have  been  compelled  to  incur  had  no  injunction  or 
attachment  been  procured,  and  therefore  the  obtention  of  the 
orders  of  injunction  and  attachment  had  not  subjected  them 
to  damages.  Thus  clearly  intimating  that  if  the  defense  had 
turned  alone  upon  the  propriety  of  issuing  the  orders  of  attach- 
ment, and  the  expenses  of  the  suit  had  been  caused  by  the 
wrongful  obtention  thereof,  the  surety  would  have  been  held 
responsible. 

And  so,  also,  in  the  case  of  Burgen  v.  Sharer,  14  B.  Mon.  899, 
which  was  a  suit  upon  a  bond  substantially  similar  to  the 
present  one,  and  conditioned  for  the  payment  of  damages 
which  the  defendant  "  might  sustain  by  reason  of  the  injunc- 
tion in  the  action  if  it  was  finally  decided  that  said  injunction 
ought  not  t6  have  been  granted." 

The  question  was  whether  the  surety  in  the  bond  was  liable 
for  the  costs  and  expenses  incurred  in  defending  the  action. 
The  court  held  that  he  was  not  liable,  and  why?  Because 
"the  costs  and  expenses  were  not  occasioned  by  the  injuncton; 
they  resulted  from  the  litigation  between  the  parties."  It  is 
demonstrated  in  that  case  that  the  costs  and  expenses  were 
not  occasioned  by  the  injunction,  and  upon  that  ground  it  was 
said  that  they  are  not  embraced  by  the  terms  of  the  bond. 
The  principle  is  stated  that  the  only  damage  for  which  a  plain- 
tiff can  recover  is  such  as  results  from  the  operation  of  the 
order  of  attachment  or  injunction  itself,  and  not  that  which  is 
occasioned  by  the  action  independent  of  the  order. 

The  application  of  this  principle  to  the  present  case  leaves 
no  room  to  doubt  the  liability  of  the  surety  for  the  expenses 
and  costs  incurred  in  defending  the  attachment. 

There  was  no  contest  about  the  debts  sued  for.  They  were 
admitted,  as  appears  from  the  record,  and  were  afterward  sat- 
isfied. The  only  question  in  the  case  grew  out  of  the  orders 
of  attachment.  The  grounds  upon  which  they  were  founded 
were  denied  and  successfully  contested.  This  the  appellee 
had  the  right  to  do.  And  the  expense  incurred  in  the  exercise 
of  this  right,  and  defending  himself  from  the  orders  of  attach- 
ment, resulted  practically  from  the  wrongful  obtention  of  the 
6ame,  and  may  therefore  be  properly — indeed,  necessarily — 
termed  damages  occasioned  thereby  and  within  the  stipulations 
of  the  bond. 

We  are  therefore  of  opinion  that  the  circuit  judge  properly 
held  the  appellant  liable  in  each  case,  and  the  judgments  are 
affirmed. 
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The  fsotgepal  cask  was  SumcjjazxD  in  Johnson  v.  Farmer/  Bank  of 
Kentucky,  4  Bath.  286,  and  its  leading  principle  pointed  out.  The  tame  prin- 
ciple, the  court  said,  runs  through  all  these  caeca,  and  is  very  clear  and  intel- 
ligible; that  is,  if  the  whole  costs  tarn  upon  the  defense  to  the  cause  of  action, 
then  attorney's  fees  and  other  expenses  are  not  reoorerable  upon  the  attach- 
ment band;  bat  if  incurred  in  defending  the  causes  of  attachment  alone,  then 
they  are  recoverable;  but  if,  as  is  often  the  case,  they  are  incurred  partly  in 
defending  the  cause  of  action  and  partly  in  defending  the  cause  of  attachment, 
then  they  are  recoTerable  so  far  as  applicable  to  the  attachment  and  expended 
in  its  defense  And  although  by  defeating  the  cause  of  action  the  attach- 
ment will  also  be  defeated,  yet  no  expenses  for  defeating  the  attachment  can 
be  allowed  where  the  whole  expense  was  incurred  in  defending  the  cause  of 
action.  Where  the  expenses  would  have  been  precisely  the  same  as  if  there 
had  been  no  attachment,  it  proves  that  no  part  of  the  expense  or  trouble  was 
incurred  because  of  the  attachment. 

RaoovzBT  of  Attorhet's  Fee  oh  Attachment,  ahd  Other  Somas 
Statutobt  Bonds. — 1.  Attachment  Bonds. — In  suits  on  statutory  under- 
takings and  bonds  given  to  secure  a  defendant  against  damages  and  costs 
resulting  from  an  attachment,  injunction,  or  other  provisional  remedy  wrong- 
folly  issued  or  applied,  the  measure  of  damages  is  substantially  indicated  by 
the  terms  of  the  instrument  as  authorized  by  the  statute.  The  cases  turn 
chiefly  upon  the  interpretation  of  particular  words,  and  the  construction  of 
particular  statutes.  Therefore,  the  language  of  the  bond  must  be  critically 
examined  in  every  case.  The  cases,  however,  are  clear  on  the  proposition  that 
reasonable  and  necessary  counsel  fees,  expended  in  setting  aside  or  discharg- 
ing an  unlawful  attachment,  constitute  a  legitimate  item  of  damages,  and  may 
be  recovered,  where  they  can  be  separated  from  the  fees  which  would  have 
been  incurred  in  any  event  in  the  defense  of  the  main  cause  of  action:  See 
principal  case;  Ofut  v.  Edwards,  9  Rob.  (La.)  90;  Floumoy  v.  Lyon,  70  Ala. 
306;  Swift  v.  Plessner,  39  Mich.  178;  Northrup  v.  Garrett,  17  Hun,  497;  Bonner 
v.  Copley,  15  La.  Ann.  004;  LUUeJohn  v.  Wilcox,  2  Id.  620;  Penny  v.  Taylor, 
5  Id.  713;  Jones  v.  Doles,  3  Id.  588;  Accessory  Transit  Co.  v.  McCerren,  13  Id. 
214;  Phelps  v.  CoggeshalX,  Id.  440;  WhUe  v.  Wyley,  17  Ala.  167;  Stay  v.  Green- 
wood,  21  Id.  491;  Metea{fv.  Young,  43  Id.  643;  Burton  v.  Smith,  49  Id.  293; 
Higgms  v.  Mansfield,  62  Id.  267;  Dothard  v.  Sheid,  69  Id.  135;  Newman  v. 
Wilson,  1  La.  Ann.  48;  Baere  v.  Armstrong,  26  Hun,  20;  Raymond  v.  Green, 
12  Neb.  215;  S.  C,  41  Am.  Bep.  763;  Hoyden  v.  Sample,  10  Mo.  215;  Alex-' 
amder  v.  Jacoby,  23  Ohio  St.  385;  BaggeU  v.  Beard,  43  Miss.  120;  Morris  v. 
Pviee,2Blackf.457;  Johnson*.  Farmers' Bank  of  Ky.,  4  "Bash,  2B3;  Wilson  v. 
Boot,  43  Ind.  486;  Shalt*  v.  Morrison,  3  Met.  (Ky.)  98;  Heath  v.  Lent,  1  OaL 

4ia 

An  attorney's  fee  incurred  because  of  the  suing  out  of  an  attachment,  and 
to  get  rid  of  the  lien,  is  a  necessary  expense,  and  forms  a  part  of  the  actual 
damages  suffered:  Swift  v.  Plessner,  39  Mich.  180;  Seay  v.  Greenwood,  21  Ala. 
496;  Burton  v.  Smith,  49  Id.  293;  Flournoy  v.  Lyon,  70  Id.  308.  In  excep- 
tional cases,  it  has  been  held  that  in  an  action  on  an  undertaking  in  attach- 
ment, where  both  the  action  and  the  attachment  proceeding  have  been 
defeated,  the  reasonable  attorney's  fees  of  the  defendant  in  the  action  in 
which  the  attachment  is  sued  out,  for  defending  both  the  action  and  the  at- 
tachment, may  be  included  in  the  damages:  Wilson  v.  Boot,  43  Ind.  486;  Jones 
▼.  Doles,  3  La.  Ann.  588;  but  the  allowance  of  an  attorney's  fee  for  services 
in  the  original  suit  is  contrary  to  the  current  of  authorities,  and  should  not 
be  sanctioned;  Alexander  v.  Jacoby,  23  Ohio  St.  385;  Harris  v.  Fmberg,  4§ 
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Tex.  03;  Johnson  ▼.  Farmer?  Bank  of  Kentucky,  4  Bush,  283.  Even  in  Louis- 
iana, in  later  cmm,  it  is  held  that  the  measure  of  damages  to  be  recovered  on 
an  attachment  bond  is  the  actual  expense  and  loss  resulting  from  the  levying 
of  the  attachment,  including  the  fees  of  counsel  for  professional  services  ran* 
dered  "  exclusively  "  in  relation  to  the  attachment;  Accessory  Transit  Co.  v. 
McCerren,  13  La.  Ann.  214.  There  may  be  different  results  in  an  action  in 
connection  with  which  an  attachment  has  been  sued  out.  The  action  and  the* 
attachment  may  both  be  sustained,  in  which  case  there  can  be  no  suit  upon 
the  undertaking.  The  action,  however,  may  be  sustained,  and  the  attach- 
ment may  not  be.  It  may  have  been  wrongful  and  oppressive,  in  which  case 
the  attorney's  fee  for  defending  against  the  attachment  should  be  allowed  in 
an  action  on  the  undertaking,  but  not  those  for  defending  the  action. 

Again,  both  the  action  and  the  attachment  may  be  defeated;  and  as  there 
is  no  foundation  for  the  action,  there  is  consequently  no  right  to  sue  out  the 
attachment.  And  where  no  distinction  is  made  between  services  rendered  in 
the  defense  of  the  action  and  those  rendered  in  defense  of  the  attachment,  it 
is  held  also  that  there  can  be  no  discrimination  between  attorney's  fees  for 
services  rendered  before  and  after  a  change  of  venue  from  the  county,  granted 
on  the  application  of  the  defendant:  Wilson  v.  Root,  43  Ind.  488.  Although 
no  separate  fees  have  been  stipulated  for  services  rendered  in  relation  to  the 
attachment  as  contradistinguished  from  the  defense  of  the  suit  at  large,  yet 
the  court  may  assess  as  damages  against  the  obligors  in  the  attachment  bond 
such  proportion  of  the  whole  fee  paid  counsel  of  the  obligee  as  it  may  deem 
reasonably  applicable  in  remuneration  of  services  peculiarly  relating  to  the) 
attachment:  Accessory  Transit  Co.  v.  McOurren,  13  La.  Ann.  214.  So  in  John- 
son?. Farmers'  Bank  of  Kentucky,  4  Bush,  283,  it  is  said  that  if  part  of  the) 
expenses  were  incurred  in  defending  the  attachment,  that  part  may  be  recov- 
ered. But  the  fees  of  counsel  employed  to  prosecute  the  claim  for  damage** 
as  distinguished  from  those  paid  for  dissolving  the  attachment,  cannot  be  re- 
covered: Offutt  v.  Edwards,  9  Rob.  (La.)  90.  So  fees  to  counsel  employed  by 
the  attachment  defendant  to  defend  the  garnishee  from  liability  cannot  be* 
recovered:  Flournoy  v.  Lyon,  70  Ala.  308.  So  where  the  attachment  is  not 
the  original  process,  but  is  ancillary  to  an  action  instituted  by  summons,  no 
costs  or  expenses  connected  with  the  defense  of  the  suit,  in  aid  of  which  the 
attachment  was  obtained,  can  be  recovered:  White  v.  Wyley,  17  Ala.  167.  In 
an  action  upon  an  attachment  in  Alabama,  damages  to  the  time  of  trial  may 
be  recovered:  Metcajf  v.  Young,  43  Ala.  643. 

As  to  good  faith  and  probable  cause  in  suing  out  the  attachment,  it  is 
held  in  Texas  that  when  a  jury  find  merely  that  an  attachment  was  wrong- 
fully sued  out,  they  are  not  warranted  in  allowing  defendant's  attorney's  fees 
as  part  of  the  damages.  But  if  they  find  that  the  attachment  was  sued  out 
maliciously  and  without  probable  cause,  such  fees  should  be  allowed  as  part 
of  the  defendant's  damages:  Hughes  v.  Brooks,  36  Tex.  379.  So  in  Louisiana, 
where  the  party  suing  out  the  attachment  abandons  the  case,  under  circum- 
stances which  show  that  in  instituting  the  suit  he  was  not  acting  in  good  faith* 
the  defendant  may  recover  from  him,  in  an  action  on  the  attachment  bond, 
the  fees  of  counsel  paid  to  defend  the  attachment:  LUtlejohn  v.  Wilcox,  2  La. 
Ann.  620.  In  Alabama,  the  broad  rule  prevails  that  reasonable  and  neces- 
sary counsel  fees,  incurred  in  defense  of  the  attachment  suit,  may  be  recov- 
ered as  actual  damages  in  an  action  on  the  bond,  whether  the  attachment  was) 
merely  wrongful,  or  wrongful  and  malicious:  Flournoy  v.  Lyon,  70  Ala.  308. 
In  this  state  counsel  fees  incurred  in  prosecuting  or  defending  an  appeal  from 
the  judgment  rendered  in  an  attachment  suit  may  be  recovered:  Dothard  ▼. 
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Skmd,  60  Id.  136.  Bat  while  attorney's  fees  in  such  oases  are  the  prom  f  mats 
result  of  the  wrongful  going  oat  of  toe  attachment,  they  are  not  each  dam- 
ages as  necessarily  remit  therefrom,  or  as  are  implied  by  law,  and  oannot  be 
recovered  in  Alabama  in  any  case,  nnleai  they  are  specifically  claimed  in  tha 
complaint:  Bmrkm  v.  BmUh,  49  Id.  293;  Dottorrf  r.  5Aekf,  69  Id.  135.  As  to 
the  actual  payment  of  attorney's  fees,  in  an  action  upon  an  attachment  bond, 
brought  by  the  defendant  in  the  attachment  to  recover  expenses  for  snch  fees 
in  successfully  contesting  the  attachment,  it  is  held  in  Kentucky  that  he  can 
only  recover  where  he  has  paid  or  contracted  to  pay  snch  fees,  and  upon  proof 
that  they  are  reasonable:  ^JWn  ▼.  iTorriwav  3  Met.  (Ky.)  98.  8o  in  other 
etates  an  aetnal  payment  of  the  fee  is  not  necessary.  A  liability  inonrred  to 
pey  the  aame  is  sufficient:  Jemmy.  Do/at,  3  La.  Ann.  688;  Bofmomd  v.  Areaa, 
12  Neb.  215;  &  C,  41  Am.  Bep.  768;  Metml/v.  Tern*  43  Ala,  613;  Aejofat 
v.  Jfai«>e&J,62Id.267.  Interest  on  an  attorney's  fee,  allowed  as  danwgee  for 
iDogally  suing  out  a  writ  of  esqucstration  in  a  poeseseory  action,  cannot,  how« 
r,  be  allowed:  Bommer  v.  Copley,  16  La.  Ann.  604. 
But  costs  and  expenses,  including  an  attorney's  fee,  in  obtaining  testimony 
&  a  trial  of  the  truth  of  the  affidavit  on  which  the  attachment  was  issued, 
be  renewed  where  the  attachment  is  discharged:  Haydm  v.  8ampU,  10 
215.  In  Alabama,  the  case  of  Oopekmd  v.  Cunaingkam,  63  Ala.  394, 
at  first  glance  to  make  an  inroad  upon  the  other  Alabama  cases  and  the 
rule  above  stated.  It  was  there  held  that  a  suit  on  an  attachment 
bond  is  an  ordinary  suit  on  a  contract  for  its  breach,  and  must  be  governed 
by  the  rules  applicable  to  such  ordinary  suits;  and  that  attorneys'  fees  could 
not  be  recovered  in  such  an  action.  This  case  overrules  Bwrtom  v.  ntatfa, 
49  Id.  293.  But  if  that  was  the  law  when  it  was  rendered,  it  has  since 
been  itself  overruled,  in  our  view,  by  the  late  cases  of  Dothard  v.  Sheid,  69 
Id.  135,  and  Fkmrnoy  v.  Lyon,  70  Id.  306,  both  of  which  hold  that  an  at- 
tort-ay's  fee  in  such  cases  may  be  recovered  as  part  of  the  damages.  It  is  a 
noticeable  fact,  too,  that  in  neither  of  these  cases  is  Oopekmd  v.  Cwmmgham, 
63  Id.  394,  mentioned.  Another  overruled  case  also  deserves  mention,  and 
that  is  Heath  v.  Lent,  1  OaL  410,  which  holds  that  in  an  action  on  a  bond  for 
damages  accruing  from  a  wrongful  suing  out  of  an  attachment,  counsel  fees 
constitute  no  part  of  the  damages.  In  Thaie  v.  Qua*,  3  Id.  216,  that  case 
was  said  not  to  be  law;  and  the  court  held  that  wherever  an  injury  com- 
plained of  is  the  improper  '"^mTn—^rntnt  and  prosecution  of  a  writ,  or  of  any 
process  in  a  suit,  the  counsel  fees  is  a  loss  as  immediate  and  direct  as  any 
other,  and  should  be  allowed.  This  reasoning  is  sound,  and  in  harmony  with 
the  sense  of  authority,  but  it  was  used  in  an  action  upon  an  injunction  bond. 
There  is  no  good  reason,  however,  why  the  same  logic  should  not  apply  in  an 
action  upon  an  attachment  bond  in  California,  n nines  the  peculiar  language  of 
the  statute  of  that  state  should  thwart  its  application.  The  statute  reads: 
"If  the  defendant  recover  judgment,  the  plaintiff  will  pay  all  costs  that  may 
be  awarded  to  the  defendant,  and  all  damages  which  he  may  sustain  by  reason 
of  the  attachment; M  Code  Civ.  Proc,  sec  539. 
It  may  be  that  under  this  statute  the  defendant  cannot  recover  any 
until  he  obtains  judgment  in  the  main  action;  though  this  he  might 
do,  and  yet  be  able  to  easily  dissolve  the  attachment.  A  diligent  search 
for  a  decision  in  the  California  reports  has  not  revealed  a  construction  of  this 
section  of  the  code  relative  to  the  recovery  of  attorney's  fees,  and  it  is  be* 
beved  that  none  exists.  The  language  of  the  attachment  bond  in  Norihnm 
▼.  Garrett,  17  Hon,  497,  was  "to  pay  all  damages  and  costs  which  defend* 
aught  sustain  by  reason  of  issuing  of  such  attachment.''    That  in  liny- 
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den  v.  Sample,  10  Mo.  215,  wu  "to  pay  all  damages  which  may  accrue  to 
the  defendant  in  consequence  of  the  attachment."  And  that  in  Copekmd  ▼. 
Cunningham,  63  Ala.  994,  was  conditioned  "to  prosecute  the  attachment  to 
effect,  and  pay  the  defendant  all  such  damages  as  he  may  sustain  from  the 
wrongful  or  vexatious  suing  out  of  such  attachment."  These  conditions,  it 
will  be  observed,  are  radically  different  from  those  of  the  California  code.  It 
is  true  that  in  Tennessee  it  has  been  held  that  attorney's  fees  paid  in  defense 
of  the  attachment  suit  cannot  be  recovered  in  a  suit  on  the  attachment  bond: 
Littleton  v.  Frank,  2  Lea,  300.  So  in  the  earlier  Iowa  cases:  Pbunb  v.  Wood- 
mansee,  34  Iowa,  116.  But  in  Vorse  v.  PtdlBps,  37  Id.  428,  the  court  modi- 
fied this  rule  so  far  as  to  hold  that  such  fees  could  not  be  recovered  in  such  a* 
suit,  in  the  absence  of  a  general  claim  for  damages,  or  a  special  claim  of  that 
particular  item.  And  the  code  of  Iowa  now  expressly  allows  attorneys'  f ees> 
in  such  cases  where  there  was  no  reasonable  cause  to  believe  that  the  ground 
upon  which  the  attachment  was  issued  was  true:  Code  Iowa,  1873,  sec  2961. 
An  attorney's  fee  may  also  be  recovered  upon  an  indemnifying  bond.  Thus 
in  an  action  on  a  bond  conditioned  to  save  plaintiff  harmless  from  certain 
mechanics'  lien  claims,  defend  all  suits,  and  pay  all  judgments  that  might  be 
rendered  thereon,  and  release  the  property  sought  to  be  subjected  to  such 
claims  from  the  lien  of  such  judgments,  before  said  property  should  be  adver- 
tised for  sale,  or  plaintiff  should  be  annoyed  by  execution,  plaintiff  may  re- 
cover as  damages  all  expenses,  attorney's  fees,  and  costs  incurred  by  him  in 
consequence  of  a  sale  of  said  property  under  an  execution  issued  to  enf ores 
such  liens,  and  in  proceedings  to  set  aside  such  sale:  Kansas  City  Hotel  Co.  v. 
Sauer,  65  Mo.  279. 

2.  Dissolution  or  Injunctions,  and  Suits  on  Injunction  Bonds.— It  is 
a  well-established  rule  in  the  state  courts  that  costs,  including  reasonable 
counsel  fees,  may  be  allowed  as  damages,  on  the  dissolution  of  an  injunction: 
Misner  v.  Bullara\  43  HI.  470;  Collins  v.  Sinclair,  51  Id.  328;  Elder  v.  Salxn, 
66  Id.  126;  Cummings  v.  Burleson,  78  Id.  281;  Alexander  v.  Colcord,  85  Id. 
823;  Spring  v.  Collector  of  Olnty,  78  Id.  101;  Prader  v.  Orim,  13  CaL  585; 
Coates  v.  Coates,  1  Duer,  644;  Strong  v.  De  Forest,  15  Abb.  Pr.  427;  Edwards 
v.  Bodine,  11  Paige,  223;  Aldrich  v.  Reynolds,  1  Barb.  Ch.  613;  Andrews  v. 
OlenvtUe  Woolen  Co.,  50  N.  Y.  282;  BaggeU  v.  Beard,  43  Miss.  120;  Lurty  v. 
Maryman,  12  La.  Ann.  181;  Holmes  v.  Weaver,  52  Ala.  516.  Damages  by 
reason  of  an  injunction,  however,  do  not  include  the  defendant's  general 
counsel  fees  in  the  cause;  and  he  can  generally  claim  as  damages  only  such 
counsel  fees  as  are  incurred  in  moving  or  preparing  to  move  to  dissolve  such 
injunction:  Strong  v.  De  Forest,  15  Abb.  Pr.  427;  Elder  v.  Sabin,  66  HI.  126; 
McDaniel  v.  Crabtree,  21  Ark.  431;  and  in  defending  the  injunction  suit: 
Smith  v.  Brown,  1  Duer,  664;  Holmes  v.  Weaver,  52  Ala.  516.  If,  however, 
expenses  have  been  properly  incurred  on  defendant's  part  for  the  purpose  of 
dissolving  an  injunction  on  motion,  and  which  was  denied,  not  upon  the  merits 
or  for  irregularity,  but  because  the  court  in  its  discretion  thought  it  advisable 
to  defer  the  inquiry  into  the  merits  until  the  final  hearing,  it  seems  that  not 
only  the  expenses  of  the  motion,  but  counsel  fees  upon  the  trial,  are  also 
proper  items  of  damages:  Andrews  v.  Olenville  Woolen  Co.,  50  N.  Y.  282.  But 
attorney's  fees  in  defending  an  action  in  which  a  preliminary  injunction  has 
been  granted,  where  there  is  nothing  to  show  that  the  injunction  rendered 
the  trial  of  the  action  more  difficult,  or  increased  the  costs  or  expense  of  the 
defense,  are  not  damages  "  sustained  by  reason  of  the  injunction:  "  Allen  v. 
Brown,  5  Lans.  511.  The  fee  must  be  reasonable.  Two  hundred  dollars  for 
solicitor's  fees  in  procuring  the  dissolution  of  a  temporary  injunction  and  the 
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of  the  bill  on  motion  is  too  luge,  where  the  eeee  involves  simply 
the  construction  of  a  statute:  Spring  v.  Collector  of  Ohsey,  78  SL  101.  80 
where  the  eeee  mvclvae  only  two  thirds  of  twenty  acres  of  rye,  end  is  at- 
tended with  no  speeiel  difficulty  or  unusual  litigation,  the  snm  of  one  hun- 
dred and  seventy-six  dollars  will  be  considered  an  unreasonable  attorney's 
fee,  either  for  a  single  lawyer  or  a  firm,  for  rendering  services  in  obtaining 
the  dissolution  of  an  injunction  in  the  case:  CoUbm  v.  Sinehfr,  51  Id.  328. 
80  where  the  only  serious  question  in  a  chancery  suit  wae  as  to  the  sufficiency 
of  the  descriptive  part  of  a  deed,  and  whether  extrinsic  evidence  was  compe- 
tent to  identify  and  establish  the  calls  in  the  deed,  and  it  wae  unneoeesary  to 
examine  many  witnesses,  and  the  land  involved  in  litigation  was  only  about 
ferty-eiz  acres,  and  not  exceeding  in  value  fifty  dollars  per  acre,  and  perhape 
worth  only  thirty  dollars  per  acre,  it  was  held  that  estimates  of  witnesses 
en  the  assessment  of  damages  on  dissolving  an  injunction,  fixing  the  attor- 
ney's fees  at  seven  hundred  and  fifty  dollars,  one  thousand  dollars,  and  one 
at  two  thousand  dollars,  were  extravagant  and  beyond  all  reason;  Alexander 
v.  Cokord,  86  Id.  823. 

There  is  no  difference  in  principle  between  the  allowance  of  attorney's  fees 
upon  a  motion  to  dissolve  an  injunction  and  their  allowance  in  a  suit  upon  an 
mjunction  bond  or  undertaking:  Jfimer  v.  BuUard,  48  DL  477.  And  the 
rule  in  an  action  for  damages  upon  an  injunction  bond  for  the  wrongful  suing 
out  of  the  suit  is,  that  a  reasonable  attorney's  fee  for  defending  against  the 
writ  and  procuring  its  dissolution  may  be  recovered:  Ryanv.  Anderson,  25 
HL  372;  Steele  v.  Thatcher,  66  Id.  267;  Thaie  v.  Quan,  8  GaL  216;  Praderr. 
Grim,  13  Id.  585;  WUbonv.  McBvoy,  26  Id.  169;  Prader  v.  Grim,  28  Id. 
11;  Bwetamenter.  Stewart,  66  Id.  115;  Wilder.  Joel,  6  Duer,  671;  8.  C,  15 
How.  Pr.  320;  Corcoran  y.  Judson,  24  N.  T.  106;  Hooey  y.  Rubber-Tip  Penal  Co., 
50  Id.  336;  Diebrowr.  Garcia,  52  Id.  654;  Rom  v.  Poet,  66  Id.  603;  Packer  v. 
iveem,  67  Id.  660;  Roberte  v.  White,  73  Id.  375;  Behrene  v.  McKemie,  23  Iowa, 
333;  Langworthy  v.  M cKelvey,  25  Id.  48;  Wallace  r.  York,  45  Id.  81;  Brown  r. 
/ones,  5  Nev.  374;  Derry  Bank  v.  Heath,  46  N.  H.  524;  Garrett  v.  Logan,  19 
Ala.  344;  Gear  v.  8haw,  1  Pinney,  608;  Campbell  v.  Meteaff,  1  Mont.  378; 
Rampmanv.  City  of  BeammMt,  44  Ind.  302;  Noble  v.  Arnold,  23  Ohio  St.  264; 
Riddle  v.  Cheadle,  25  Id.  278.  But  the  amount  recoverable  on  acoount  of  at- 
torney's fees  in  an  action  upon  an  injunction  bond  is  limited  to  fees  paid  coun- 
sel for  services  rendered  in  efforts  to  dissolve  or  modify  the  injunction,  or 
otherwise  occasioned  by  its  allowance  or  subsistence,  and  does  not  extend  to 
fees  paid  for  defending  the  entire  cause:  Riddle  v.  Cheadle,  supra;  Bustamente 
v.  Stewart,  55  CaL  115;  Diebrow  v.  Gordo,  62  N.  Y.  654;  Langworthy  v.  Me* 
£efaey,25Iowa,48;  Wallace  v.  Fori,  45  Id.  81;  Gearr.Shaw,  1  Pinney,  608; 
Campbell  v.  Met/calf,  1  Mont.  378.  Where  a  trial  is  necessary  principally  to 
dispose  of  the  injunction,  attorney's  fees  may  doubtless  be  recovered  for  ser- 
vices in  defending  the  entire  action:  Langwortky  v.  McKtlvey,  25  Iowa,  48;  An~ 
drews  v.  Glenville  Woolen  Co.,  supra;  but  if  not,  the  fee  must  be  limited  solely 
to  getting  rid  of  the  injunction:  Disbrow  v.  Garcia,  52  Id.  654;  Honey  v.  Rub- 
ber-Tip  Pencil  Co.,  50  Id.  335.  If  attorney's  fees  are  paid  for  all  the  services 
rendered  in  an  action,  including  those  performed  in  procuring  the  dissolution 
of  an  injunction,  the  party  claiming  damages  must  necessarily,  as  a  matter  of 
evidence,  prove  the  amount  of  the  fees  that  was  so  paid  for  procuring  the  dis- 
solution of  the  injunction:  Campbell  v.  Metealf,  1  Mont.  378.  In  New  Hamp- 
shire, where  reasonable  attorney's  fees  are  allowed,  it  is  made  a  condition  of 
their  recovery  that  they  oould  not  have  been  collected  from  the  parties  de- 
fending the  suit  at  law,  or  prosecuting  the  bill  in  equity:  Derry  Bank  v.  Heath, 
46  N.  H.524. 
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Where  Hi*  abb  object  of  a  complaint  is  an  injunction,  and  after  a  trial,  re- 
sulting in  a  diiagrawmant  and  discharge  of  the  jury,  the  temporary  injunction 
la  dissolved  and  tha  action  dismissed  on  motion  of  the  defendant,  he  is  enti- 
tled, m  a  auit  upon  the  injunction  bond,  to  recover,  aa  a  pari  of  hia  damage*, 
reasonable  attorney's  f eea  for  the  entire  notion,  because  the  whole  defense 
related  to  the  injunction,  and  to  that  alone:  Bcmpmcm  v.  City  Q/JaVaniietfe,  44 
IncL  392.  But  it  ia  otherwise  where  the  dissolution  of  the  injunction  k  only 
incidental  to  the  result  of  the  main  cause:  Noble  v.  Arnold,  23  Ohio  8a.  264. 
In  Hew  York,  counsel  fees,  not  only  on  the  motion  to  dissolve  an  injunction, 
but  also  on  appeal  from  the  order  of  dissolution,  may  be  recovered!  Assarts 
v.  White,  73  N.  Y.  875.  As  to  the  actual  payment  of  fees,  it  fc  held  in  Cali- 
fornia that  in  an  action  upon  an  injunction  bond,  the  fees  of  an  attorney  em- 
ployed to  resist  the  injunction  cannot  be  recovered  aa  damages  unices  they 
have  been  paid;  and  that  the  plaintiff's  liability  to  hia  attorney,  without  show- 
ing an  actual  payment  to  him,  ia  insufficient:  Wilmm  v.  Jfcftoy,  26  CuL  169; 
Prader  v.  Orion,  28  Id.  11.  But  in  other  states,  actual  payment  need  not. 
have  been  made;  the  liability  to  pay  is  sufficient:  Wilde  v.  Joel,  6Duer,  671t> 
&  G,  15  How.  Pr.  320;  Brown  r.  Jones,  5  Neb,  374;  Deny  Bank  v.  Heatk, 
45  N.  H.  524;  Garrett  v.  Legem,  19  Ala.  844;  Lwrty  v.  M toyman,  IS  La.  Ann.* 
181.  An  indebtedness,  or  liability  to  pay  attorney's  fees  and  expenses,  in- 
curred in  procuring  the  dissolution  of  an  injunction,  ia  sufficient  damage  to 
sustain  an  action  on  the  undertaking:  Noble  v.  Arnold,  28  Ohio  St.  264.  Bat 
in  the  absence  of  proof  of  damages,  an  attorney's  fee  need  not  be  allowed 
without  proof  of  payment,  or  that  a  liability  therefor  had  been  incurred: 
Packer  v.  Nevm,  67  H.  Y.  560.  And  in  the  absence  of  any  evidence  as  to  tha 
amount  actually  paid  for  an  attorney's  fee,  the  plaintiff  in  order  to  recover, 
must  shown  not  only  what  such  services  were  reasonably  worth,  but  that  hia) 
attorney  was  retained  upon  a  quantum  meruit  This  is  because  the  value  of 
such  aervioea  might  have  been  one  sum,  and  the  cost  of  them  to  the  defend* 
ants  a  much  less  sum:  Steele  v.  Thatcher,  66  HL  257.  Where,  on  the  return 
of  the  order  to  show  cause,  no  cause  is  shown,  and  the  injunction  is  continued 
by  order  of  the  court,  and  no  motion  is  made  by  the  defendants  to  open  this 
last  order  or  to  dissolve  the  injunction,  an  attorney's  fee  cannot  be  recovered 
upon  the  undertaking,  although  the  trial  of  the  action  results  in  a  decree  that 
the  plaintiff  is  not  entitled  to  the  injunction.  When  the  court,  upon  the 
order  to  show  cause,  continues  the  injunction,  it  becomes  a  new  proceeding, 
and  it  cannot  be  claimed  that  an  attorney's  fee  paid  or  incurred  by  the  de- 
fendant for  the  trial  of  the  action,  is  paid  or  incurred  by  reason  of  the  injunc- 
tion which  was  continued  by  order  of  the  court:  McDonald  v.  James,  6  Jones 
A  S.  76.  The  safest  plan  to  insure  payment  of  the  attorneys  fee  for  services 
on  the  trial  is  to  make  a  preliminary  motion  to  dissolve  the  injunction.  In 
South  Carolina,  counsel  fees  have  been  held  not  recoverable  in  an  action  upon 
the  injunction  bond:  Gadsden  v.  Bank  of  Georgetown,  5  Rich.  L.  836.  And  In 
the  federal  courts,  counsel  fees  are  not  recoverable  on  such  bonds:  Oeericnsr. 
Bptsm,  15  WalL  211. 
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Fahnestock  &  Go.  v.  Bailey  &  V  arson. 

[SMSTCALn,  «\] 

PEuwepal  mat  Follow  bb  Peoteett  into  the  hands  of  the  tutor,  or  Mi 
legal  repreeentativee  or  aarigna,  and  may  claim  it  wbatber  it  be  Ilia 
identical  property  wbiofa  first  oame  into  the  faotor'a  haada  or  other  prop- 
erty puxehaaad  by  the  factor  for  the  principal  with  the  proooode. 

Fjibok  n  Tbubto  joe  Panrair al  ao  long  aa  he  retaine  the  piopertj  or  tkl 
repneentattre  in  hia  haada. 

Abuqsses  of  Factde  Take  Pbisoipai.'b  Peopkbtt  Subject  to  8amb  Tmbw* 
nvDKB  Which  Faotob  Hbu>  It.— They  can  defeat  the  trust  only  by 
taming  the  property  into  money  and  paying  it  away  in  their  repraaanta 
tire  capacity  before  notice  of  the  claim  of  the  prinaipaL 

Halm  or  Pbofebty  bt  Faovob's  Assbqeee  Gives  Title  to  Potwtwhise  na- 
leaa  he  had  notice  of  the  principal's  claim, 

AmumMaT  Balm  of  Factor's  Property,  ahd  Payment  of  Proceeds  ao* 
cording  to  the  terma  and  upon  the  trusts  of  the  assignment  under  which 
they  received  it,  before  notice  of  any  claim  of  the  faotor'a  principal,  re- 
lieves the  awignaaa  from  liability  for  the  property  or  its  value. 

AuaoATiox  of  Hew  Matter  hot  Oqmstitutieo  Couetee-claim  or  Set- 
off must  re  Cohbxderxd  as  denied,  and  must  be  proved  by  the  party 
Tpa.Vi^g  ^ip^  allegation* 

Fahnestock  A  Co.  placed  vermifuge  in  the  hands  of  Hatch, 
a  druggist,  for  sale  on  commission.  Hatch  assigned  to  de- 
fendants all  his  stock,  together  with  the  vermifuge,  for  the 
benefit  of  creditors.  Defendants  sold  the  vermifuge  and  paid 
the  money  to  Hatch's  creditors.  On  these  facts  Fahnestock 
A  Ca  sued  defendants  for  the  value,  seventy  dollars.  Judg- 
ment for  defendants,  and  plaintiffs  appealed. 

/.  M.  Harlan,  for  the  appellants. 
Fox  and  Bell,  for  the  appellees. 

By  Court,  Wood,  J.  The  case  now  before  the  court  is  not 
analogous  to  the  cases  of  Chitm  v.  Woods,  Hard.  581  [3  Am. 
Dec.  740],  and  Poole  v.  Adkieson,  1  Dana,  110. 

The  distinguishing  feature  of  this  case,  and  that  which  gives 
to  it  its  peculiar  character,  is  this:  that  the  vermifuge  was  put 
by  the  appellants  into  the  possession  of  Hatch  for  the  very 
purpose  of  being  sold.  Not  the  safe-keeping  of  the  article  for 
the  use  of  appellants,  but  the  sale  thereof,  by  Hatch,  was  the 
object  for  which  the  possession  was  delivered  to  him. 

It  is  true  that  the  ownership  of  the  property,  until  sold,  re* 
mained  in  appellants.  But  Hatch,  as  the  quasi  factor  or 
<*flmTmagjfln  merchant  of  appellants,  had  the  power  and  au- 
thority to  sell  it;  a  sale  by  him,  in  the  due  course  of  trade* 

Pec  Vou  LXXVU— U 
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would  undoubtedly  have  passed  the  title  to  the  purchaser,  and 
appellants  could  not  have  reclaimed  it. 

But  it  is  said  that  this  is  not  a  sale  in  the  regular  and  due 
course  of  trade,  but  an  assignment  or  transfer  in  trust  to  ap- 
pellees, for  the  payment  of  the  debts  of  Hatch,  the  assignor. 
And  as  the  property  was  not  his,  but  held  by  him  for  sale 
upon  commission  for  the  use  of  appellants,  and  it  having  come 
to  the  hands  of  appellees,  and  they,  having  sold  it,  should  be 
held  to  answer  for  it  to  the  true  owners.  That  Hatch,  by  a 
breach  of  the  trust  reposed  in  him,  could  not  divest  the  real 
owners  of  their  property. 

It  seems  to  us  that  the  rule  for  the  decision  of  this  and  like 
cases  is  briefly  but  correctly  laid  down  by  Justice  Washington 
in  the  case  of  Veil  v.  Mitchel,  4  Wash.  G.  G.  105,  106,  thus: 
"  That  where  the  principal  can  trace  his  property  into  the  hand* 
of  his  agent  or  factor,  whether  it  be  the  identical  article  which 
first  came  to  the  hands  of  the  factor,  or  other  property  pur- 
chased for  the  principal  by  the  factor  with  the  proceeds,  he 
may  follow  it,  either  into  the  hands  of  the  factor  or  of  his  legal 
representatives,  or  of  his  assigns  if  he  should  become  insol- 
vent or  bankrupt." 

"The  factor  is  a  trustee  for  the  principal,  so  long  as  he  re- 
tains the  property,  or  its  representative  in  his  hands;  and  his 
assignees,  or  legal  representatives,  take  it  subject  to  the  same 
trust,  which  they  cannot  defeat  by  turning  it  into  money,  un- 
less, indeed,  they  should  pay  it  away  in  their  representative 
character,  before  notice  of  the  claim.  It  is  in  this  point  of 
view  only  that  notice  is  necessary:"  See  also  2  Kent's  Com. 
811,  8th  ed.,  sec.  41. 

Now,  in  this  case,  if  the  property  remained  in  specie  in  the 
hands  of  appellees,  it  might  be  recovered  by  appellants  as  the 
true  owners.  Or  if  appellees  had  sold  it  and  the  proceeds  of 
the  sale  remained  in  their  hands,  appellants  would  be  entitled 
to  the  money. 

But  if  the  property  was  received  by  appellees  from  Hatch, 
under  his  assignment  for  the  benefit  of  bis  creditors,  without 
notice  of  the  claim  or  right  of  appellants,  and  appellees  have 
bona  fide  sold  the  property  and  paid  out  the  money  according 
to  the  terms  and  upon  the  trusts  of  the  assignment  under 
which  they  received  it,  before  notice  of  the  claim  of  appellants, 
we  are  of  opinion  that  they  (appellees)  cannot  be  held  liable 
to  appellants.. 

In  their  answer  it  is  stated  by  the  appellees  that  they  have 
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paid  oat  all  the  money  which  came  to  their  hands  from  the 
sale  of  drugs,  etc.  But  they  do  not  say  that  they  paid  it  all 
out  before  notice  of  appellants'  claim.  In  this  their  answer 
was  materially  defective. 

In  addition  to  this,  the  allegation  of  the  answer  upon  this 
subject  must  be  deemed  an  allegation  of  new  matter,  not  con- 
stituting a  counter-claim  or  set-off,  and  should  therefore  have 
been  considered  as  controverted  by  the  advene  party  as  upon 
a  direct  denial.  It  was,  therefore,  incumbent  on  appellees  to 
prove  the  allegation,  and  judgment  could  not  properly  have 
been  rendered  in  their  favor  without  this  proof!  But  they 
failed  to  offer  any  proof  upon  this  point. 

The  case  was  not  properly  prepared  to  test  the  rights  of  the 
parties  upon  the  principles  which  we  think  were  applicable 
to  it 

The  judgment  in  favor  of  appellees  upon  the  pleadings  and 
evidence  is  erroneous,  and  is  therefore  reversed,  and  the  cause 
is  remanded  with  directions  to  grant  a  new  trial,  and  for  further 
preparation  and  proceedings  in  accordance  with  the  principles 
of  this  opinion. 


Fbisodal's  Burn  to  Follow  Goods oa nam  Pbogbbm:  See  extended 
noteto  ifyefewT.  WaSbsr,  58  Am.  Dec  169,  and  muMnu  authorities  there 
cited;  Price  y.  Babkm,  1  Id.  200. 

Uran  Cobb  or  Kshtuget,  the  allegation  of  new  matter,  not  relating  to 
a  coaatcff-elaim  or  set-off,  h*  *a  answer  or  reply,  is  to  be  deemed  to  be  con- 
troverted by  the  advene  party,  aa  upon  a  direct  denial  or  avoidance,  aa  the 
ease  may  require.  A  reply  is  allowed  only  to  a  counter-claim  or  set-df,  *nd 
to  no  other  pleading;  and  all  other  allegations  of  now  matter  are  to  be  treated 
aa  controverted  by  a.  direct  denial  by  the  adverse  party  without  farther  plead 
lags  Sarri$v.  Jfoosriy,  6  Bosh,  566;  Codes  of  Practice  Xy.  1876,  sec  US. 


Coleman  v.  Walker. 

[S  Mbtcalr,  e&] 
TsuftTnfs  Bnwr  or  Aonon  mat  m  Bibbs*  bt  Skaxutb  or  LmrrAnoro 
though  the  beneficiary  is  an  infant. 

or  Tbustzb's  Right  or  Aonov  bt  Lamb  or  Tub 
Qfbbaxbb  to  defeat  the  equitable  right  of  the  cettm  que  frost 
Ibbavot  axb  Ooybbtubb  or  Fbmalb  Bbbbficubt  bo  hot  Pbbtkmt 
StATtm  or  LnoTATioirs  r&OM  RuKBnro  against  her,  where  the  legal 
estate  and  right  of  action  is  Tested  in  a  trustee  for  her  benefit. 
Words  "Dbssat  ob  Obstruct"  di  Kbbtookt  Ldotations  Act  or  1838 
fifOBzrT  the  performance  of  some  act  on  the  part  of  the  sureties  which 
w&l  amount  to  a  prevention  or  hinderanoe  of  a  suit  in  opposition  to  the 
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wfll  and  rights  of  the  creditor  such  as  he  cannot  with  reasonable  diligence 
overcome. 
ReQtnBT  to  Patd  ion  Ikvuloencb  to  Payor  or  Hots  oons  not  Huron. 
or  Obstruct  his  legal  rights,  and  cannot  preclude  the  sureties  from  the 
protection  of  the  statute  if  the  indulgence  ran  for  seven  years, 

The  facta  are  stated  in  the  opinion. 

W.  P.  Penny,  P.  B.  Thompson,  and  Jama  2).  Hardin,  for  the 
Appellant 

J.  H.  D.  McKee,  and  T.  N.  and  D.  W.  Lindsty,  for  the  ap- 
pellees. 

By  Court,  Stites,  J.  Wilson  and  Reading  were  sureties  for 
Walker  and  Cummings  in  a  note  for  twelve  hundred  and  three 
dollars,  payable  to  Jordan  H.  Walker  as  guardian  for  D.  A. 
Jordan,  executed  in  1860,  and  due  in  January,  1851. 

The  ward,  D.  A.  Jordan,  intermarried  with  appellant  in  1857, 
just  before  she  arrived  at  age,  and  in  1859  the  guardian  trans- 
ferred said  note  to  Coleman  as  a  part  of  the  ward's  estate. 
Some  payments  were  made  upon  the  note  in  1858,  but  no  suit 
was  ever  brought  upon  it  until  after  the  expiration  of  seven 
years  from  its  maturity,  when  Coleman,  as  the  assignee  of 
Walker,  instituted  proceedings  against  the  principals  and  sure- 
ties  for  the  balance  due. 

The  principals  in  the  note  had,  in  the  mean  time,  become  in- 
solvent, and  made  no  defense;  but  the  sureties  relied  on  the 
lapse  of  time  as  exonerating  them,  and  formally  presented  that 
defense  in  their  answers. 

Upon  a  submission  of  the  law  and  facts  to  the  court,  the  de- 
fense of  the  sureties  was  held  sufficient,  and  a  judgment  ren- 
dered in  their  behalf  for  costs,  to  reverse  which  Coleman  has 
prosecuted  this  appeal. 

It  appears  from  the  bill  of  exceptions  that  the  note  was  given 
for  loaned  money  belonging  to  the  ward,  of  which  fact  the 
sureties  were  apprised  at  the  time;  that  the  ward  did  not  arrive 
<at  age  until  after  her  marriage  with  Coleman,  which  occurred 
in  1S57;  that  the  guardian  had,  from  time  to  time  after  the 
maturity  of  the  note,  granted  indulgence  to  the  sureties  upon 
their  special  request,  made  within  less  than  seven  years  before 
the  suit  was  brought,  and  after  they  had  ascertained  that  they 
would  be  compelled  to  pay  the  balance  of  the  note  in  conse- 
quence of  the  insolvency  of  the  principal,  and  also,  that  except 
for  the  said  requests  so  made,  the  guardian  would  have  sued 
apon  the  note  before  the  seven  years  had  elapsed,  and  that  he 
was  thereby  induced  not  to  sue. 
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Upon  these  bets,  it  is  contended,  in  behalf  of  appellant,  that 
although  seven  yean  had  elapsed  after  the  note  matured  before 
suit  was  brought,  the  sureties  are  not  exonerated  under  the 
statute  of  limitation,  because:  1.  The  beneficiary  of  the  note 
was  an  infant  and  feme  covert,  and  was  therefore  protected  from 
its  operation  until  the  removal  of  said  disabilities;  and  2.  Be- 
cause the  acts  of  the  sureties,  in  inducing  the  holder  and  payee 
of  the  note  not  to  sue  until  after  the  seven  years  had  expired, 
amounted  to  a  hinderance  and  obstruction  of  the  suit  by  in- 
direct means,  within  the  exceptions  of  the  law,  which  precluded 
them  from  its  protection. 

In  reply  to  the  first  ground,  it  is  sufficient  to  say  that  the 
guardian  was  the  payee  of  the  note  and  trustee  for  his  ward, 
and  that  the  right  of  action  upon  the  note  was  in  him,  and  so 
continued  until  he  assigned  it  to  Coleman.  He  might  have 
sued  at  any  time  after  its  maturity,  and  as  held  by  this  court 
in  Edward*  v.  Woolfolk}  17  8.  Mon.  861,  whenever  the  legal 
estate  and  right  of  action  is  vested  in  a  trustee  for  the  benefit 
of  another,  the  same  may  be  barred  by  the  statute  of  limita- 
tion, and  this  though  the  beneficiary  be  an  infant  And 
whenever  the  right  of  action  upon  the  part  of  the  trustee  ie 
barred  by  time,  such  bar  operates  to  defeat  the  equitable  right 
af  the  cestui  que  trust:  Hill  on  Trustees,  504;  Wych  v.  East 
India  Co.,  8  P.  Wms.  810. 

So  that  in  this  case  no  benefit  accrues  to  appellant  because 
of  the  infancy  and  coverture  of  his  wife,  even  if  she  could  be 
regarded  as  a  mere  cestui  que  trust. 

And  now  in  regard  to  the  second  ground.  The  act  of  1838, 
8  Stat.  Law,  559,  which  releases  a  surety  upon  a  written  obli- 
gation after  the  lapse  of  seven  years  without  suit  thereon,  and 
which  was  in  force  at  the  maturity  of  the  note,  and  applies  to 
this  case,  provides  in  the  sixth  section  thereof  as  follows: 
"That  if  any  person  or  persons,  defendant  or  defendants  to 
any  of  the  aforesaid  actions,  shall  abscond  or  conceal  them- 
selves, or  by  removal  out  of  the  country  or  the  county  where 
he  or  they  do  or  shall  reside  where  such  cause  of  action  ac- 
crued, or  by  any  other  indirect  ways  or  means,  defeat  or  ob- 
struct any  person  or  persons  who  have  title  thereto,  from 
bringing  or  maintaining  any  of  the  aforesaid  actions  withio 
the  respected  times  limited  by  this  act,  then  and  in  such  case, 
such  defendant  or  defendants  are  not  admitted  to  plead  this 
act  in  bar  to  any  of  the  aforesaid  actions,  anything  in  this  law 
to  the  contrary  notwithstanding." 
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Unless  the  successful  applications  for  further  indulgence  on 
the  part  of  the  sureties  can  be  regarded  as  defeating  or  ob- 
structing the  suit  upon  the  note  within  the  seven  years  after 
its  maturity,  they  are  certainly  protected  by  the  statute. 

The  words  "  defeat  or  obstruct "  as  used  in  the  act  signify 
the  performance  of  some  act  on  the  part  of  the  sureties  which 
will  amount  to  a  prevention  or  hinderance  or  a  suit  in  opposi- 
tion to  the  will  and  rights  of  the  creditor,  such  as  he  cannot 
with  reasonable  diligence  overcome.  The  terms  import  resist- 
ance and  obstruction  to  his  rights,  and  unless  the  acts  com- 
plained of  are,  in  point  of  fact,  such  as  would  hinder  and 
prevent  him  from  bringing  the  suit,  notwithstanding  his  de- 
sire to  do  so,  they  cannot  properly  be  said  "  to  defeat  or  ob- 
struct "  such  suit. 

Here  there  seems  to  have  been  no  attempt  to  thwart  or  hinder 
the  creditor  from  suing  on  the  note  in  opposition  to  his  own 
desire.  On  the  contrary,  application  was  made  for  his  indul- 
gence, and  his  consent  thereto  obtained.  He  was  not  there* 
fore  defeated  or  obstructed  from  bringing  the  suit,  but  could 
at  any  time,  after  the  maturity  of  the  note,  have  commenced 
proceedings  thereon.  The  delay  was  not  in  opposition  to  bat 
in  accordance  with  his  will,  and  although  it  resulted  from  the 
application  of  the  sureties,  and  was  for  their  accommodation, 
it  cannot  be  ascribed  to  any  hinderance  or  obstruction  they 
presented  on  his  legal  rights;  and  such  applications  for  indul- 
gence, although  granted,  cannot  preclude  the  sureties  from  the 
protection  of  the  statute. 

Conceding,  then,  that  the  payee  of  the  note  was  a  compe- 
tent witness,  and  giving  full  effect  to  his  testimony,  it  results 
from  the  foregoing  view  that  the  judgment  of  the  circuit  court 
in  behalf  of  appellees  was  right. 

Judgment  affirmed. 

What  Trusts  are  or  abb  not  within  Statute  of  Imitations:  8m 
MeDowettr.  Goldsmith,  61  Am.  Bee.  306,  and  collected  cam  in  note  thereto 
317;  Presley  ▼.  Davis,  62  Id.  396;  Lexington  Life  etc  In*.  Co.  v.  Page,  66  Id. 
165. 

Statute  or  Limitations  hating  Run'  against  Executor,  Adminibtra- 
tor,  on  Other  Trustee  of  an  infant's  personal  property,  the  infant  is  also 
barred:  Worthy  ▼.  Johnson,  54  Am.  Dec  393,  and  note  395;  extended  note  to 
Moore  v.  Armstrong,  36  Id.  68. 

Trustee's  Delay  until  Barred  by  Statute  will  also  Bar  Cestui 
quE  Trust:  Bryan  v.  Weems,  65  Am.  Deo.  407,  and  note  413. 

AS  TO  WHETHER  STATUTE  Of  LIMITATIONS  BUNS  AGAINST  FEME  COTERT; 

see  extended  note  to  Moore  r.  Armstrong,  36  Am.  Deo. 
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Maraman  v.  Tbunnell.    (Two  Gases.) 

[SMstcalfb,  ML) 
Horn  Bxbodtid  to  AwxHianuxoB  ab  Such  may,  if  nnooUected  or  undis- 
posed of  by  him  in  his  life-time,  become  ■■■«>■  in  the  heads  either  of  the 
administrator  de  boms  non  or  of  the  administrator's  personal  represent* 
three;  end  the  latter  will  be  entitled  to  them  if  the  administrator  had 
become  beneficially  entitled  to  them  as  a  creditor  of  the  intestate,  or  by 
having  charged  himself  with  them  in  the  settlement  of  the  estate.  Oth* 
erwise  the  administrator  de  bonis  non  is  entitled  to  them. 

AlSJUHItfTKATOn  DB  BONIS  NOW  MAT  MaXHTAIK  ACTUUI  Dl  KB  OWH  NaMB 

as  administrator,  etc.,  on  notes  exeeuted  to  a  former  administrator  as 
such,  and  which  have  come  into  the  hands  of  the  administrator  de  bonk 
nan  as  assets  of  the  estate. 


Thx  facte  are  stated  in  the  opinion. 
Thompson  and  Field,  for  the  appellant. 

By  Court,  Stites,  G.  J.  As  these  appeals  involve  the  same 
question,  and  are  between  the  same  parties,  they  will  be  con- 
sidered and  disposed  of  together. 

In  1857,  Henry  O.  Maraman  made  several  promissory  notes, 
payable  to  "James  Caldwell,  administrator  of  F.  Maraman, 
deceased."  Caldwell  died  without  collecting  the  notes,  or 
fully  administering  upon  the  estate  of  his  intestate.  By  an 
order  of  the  Bullitt  county  court,  the  estate  of  F.  Maraman, 
deceased,  not  administered,  was  committed  to  the  charge  of 
Trunnell,  the  sheriff  of  said  county,  as  administrator  de  boni$ 
non,  and  the  said  notes  having  come  to  his  hands  as  assets  of 
the  estate  of  F.  Maraman,  deceased,  he  brought  suits  on  them 
in  his  name  as  administrator  de  bonis  non,  against  Henry  O. 
Maraman,  setting  forth  in  his  petitions  the  foregoing  facts,  and 
also  alleging  that  the  maker  of  the  notes  was  the  administra- 
tor of  James  Caldwell,  deceased,  the  payee. 

Demurrers  were  entered  to  both  petitions,  and  overruled, 
and  judgments  rendered  for  want  of  any  further  defense;  and 
whether  the  actions  were  properly  maintainable  in  Trunnell's 
name,  as  administrator  de  bonis  non,  is  the  only  point  to  be 
determined. 

The  revised  statutes  (Stanton's  ed.,  vol.  1,  p.  600),  provide 
that,  in  cases  where  estates  are  committed  to  the  hands  of  the 
sheriff,  "he  shall,  by  virtue  of  his  office  and  the  order  of  court, 
be  the  administrator  or  administrator  de  bonis  non  of  the  de- 
cedent,"  and  shall  have  all  the  rights  and  powers  and  shall  be 
bound  to  perform  all  the  duties  of  such  administrator. 

It  is  insisted,  however,  that  inasmuch  as  the  notes  were 
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made  payable  to  Caldwell,  the  right  of  action  existed  alone  in 
his  administrator. 

This  objection,  though  plausible,  is  not  well  taken.  The 
petitions  distinctly  aver  that  the  notes  sued  on  were  assets  be* 
longing  to  the  estate  of  F.  Maraman,  deceased,  and  in  the 
absence  of  any  denial  this  averment  must  be  regarded  as  true. 
The  notes,  being  assets  of  said  estate,  were  properly  in  the 
hands  of  the  sheriff,  and  he,  being  the  real  party  in  interest* 
oould  alone  maintain  the  action:  Civ.  Code,  sec.  30. 

The  fact  that  the  notes  were  made  payable  to  Caldwell* 
"  administrator  of  F.  Maraman,  deceased,"  though  prima  facie 
evidence  of  his  right  to  them,  was  by  no  means  conclusive. 
They  did  not  thereby  become  his  property.  He  might  have 
made  them  so  by  charging  himself  or  by  being  charged  in  a 
settlement,  with  them.  The  rule  may  be  now  regarded  at> 
permanently  established  that  notes  executed  to  an  adminis- 
trator as  such  may,  if  uncollected  or  undisposed  of  by  him  in 
his  life-time,  become  assets  in  the  hands  either  of  his  own  per- 
sonal representative  of  the  administrator  de  bonis  nony  the  one 
or  the  other,  should  there  be  a  conflict  between  them,  being  en- 
titled, according  to  the  result  of  the  inquiry,  whether  the  first 
administrator  had  become  beneficially  entitled  to  them  as  a 
creditor  of  his  intestate,  or  by  having  charged  himself  with 
them  in  a  settlement  of  the  estate:  Williams  v.  ColUns}  1  B. 
Mon.  62;  Jones  v.  Everman,  15  Id.  631. 

Here,  as  we  have  seen,  the  allegations  of  the  petitions  place 
beyond  all  controversy  the  right  of  the  administrator  de  bonis 
non  to  the  notes  in  question  as  assets  of  the  estate  of  his  intes- 
tate, and  consequently  exclude  the  right  of  appellant  as 
administrator  of  the  payee.  Having  no  right  to  them  as  ad- 
ministrator of  Caldwell,  and  having  failed  to  present  any  de- 
fense to  the  petitions,  the  appellant  was  bound,  as  the  maker 
of  the  notes,  for  their  payment  to  the  party  who  had  thus 
shown  himself  entitled  to  collect  them. 

The  judgments  are  both  affirmed. 


Note  Payable  to  Executor  as  Such  may  be  sued  an  by  him  in  his  rep- 
resentative character,  and  if  he  renounces  execution,  the  adininistrator  de  fame 
non  may  sue:  Sheets  v.  Pabody,  38  Am.  Bee.  132,  and  notes  135,  showing  the 
right  of  an  administrator  de  bonis  non  to  sue  on  a  note  given  to  a  former  ad- 
ministrator; and  also  showing  that  an  executor  may  sue  in  his  representative 
character  whenever  the  money,  if  collected,  would  be  assets  in  his  hands. 

Hots  Executed  to  One  as  Administrator  is  Prima  Facie  Assets  of 
the  estate:  Jones  v.  Overman,  63  Am.  Dec  521.    For  general  note  on  th# 
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and  duties  of  administrators  de  bomb  no*>  see  As*  ▼.  Smith,  24  Id. 
179-3001  When  tho  eanse  of  action  is  saeh  thai  the  original  administrator 
■right  have  saod  in  his  representative  character,  the  right  of  action  devolres 
tho  administeatoEr  <U  bomU  nam  of  the  intestate,  and  not  upon  the  repro- 
of the  original  administrator:  Barney  v.  Dvtdker,  66  Id.  1SL 


Allen  v.  Thomas. 

(1  MavoALn,  IK) 
8oui  BmniT  Ooorauor  s  Mini  mat  Bum 
In  ak  ova  name,  although  the  engagement  bo  not  ottreetly  to  or  with 


Paxtt  QmB  Morar  to  Asurain  to  Diuvse  to  Tuun 
and  takes  a  receipt  therefor,  the  legal  piesnmpHon  k  that  the 
belongs  to  smch  third  party,  and  the  right  of  action  for  its  leooreiy  k  in 

srhis 


The  facts  are  stated  in  the  opinion. 

T.  B.  and  J.  B.  Cochran,  for  the  appellant 

Brown  and  WhUaler,  for  the  appellee. 

By  Court,  Dxjvall,  J.  Thomas  brought  this  action  against 
Allen  to  recover  three  hundred  dollars,  which  it  is  alleged  the 
latter  received  from  the  former  through  his  agents  in  New 
Orleans,  to  be  delivered  by  the  defendant  to  Cap!  William 
Mason  in  Nicaragua.  It  is  further  alleged  that  the  defendant 
undertook  to  deliver  this  sum  of  money  to  Mason,  but  that 
Mason  was  dead  at  the  time  the  defendant  received  it,  of 
winch  fact  the  plaintiff  was  at  the  time  ignorant,  and  that  the 
defendant  did  not  deliver  the  money  to  Mason,  nor,  although 
requested  so  to  do,  has  he  returned  it  to  the  plaintiff. 

The  defendant,  in  his  answer,  admits  that  he  received  from 
an  individual  in  New  Orleans,  three  hundred  dollars,  to  be  by 
him  delivered  to  Mason  in  Nicaragua,  but  he  says  that  upon 
his  arrival  there  Mason  was  dead,  and  he  therefore  sent  the 
money  back  to  the  person  from  whom  he  received  it;  and  that 
he  does  not  know  or  have  information  sufficient  to  form  a 
belief  that  Mason  was  dead  when  he  received  the  money  in 
New  Orleans,  and  denies  that  he  received  it  from  the  plaintiff 
or  his  agents  in  New  Orleans;  that  the  money  never  did  belong 
to  the  plaintiff,  but  that  it  was  made  up  by  a  subscription 
among  certain  individuals,  for  the  benefit  of  Mason,  and  the 
subscribers  of  the  fund  are  entitled  to  it  if  the  defendant  is 
responsible  for  it,  which  he  denies. 
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On  the  trial,  the  plaintiff  proved  that  his  agents  in  New 
Orleans,  by  his  directions,  placed  in  the  hands  of  the  defend- 
ant the  sum  of  money  mentioned,  for  which  the  latter  executed 
a  receipt  in  which  he  undertook  to  deliver  the  same  to  Mason 
on  his  arrival  in  Nicaragua;  that  this  receipt  was  inclosed  in 
a  letter  addressed  to  Mason,  and  that  Mason  had  died  before 
the  defendant  arrived  in  Nicaragua.  But  there  was  no  proof 
that  Mason  was  dead  at  the  time  the  money  was  plaoed  in  the 
hands  of  the  defendant. 

A  verdict  and  judgment  having  been  rendered  in  favor  of 
the  plaintiff  for  the  amount  claimed,  the  defendant  has  ap- 
pealed. 

The  question  to  be  determined  is,  whether,  upon  the  facts 
set  forth  in  the  petition,  and  proved  on  the  trial,  the  appellee 
was  entitled  to  a  recovery. 

There  is  no  dispute  as  to  the  conditions  upon  which  Allen 
received  the  money,  nor  as  to  the  stipulations  contained  in  the 
receipt  which  he  is  proved  to  have  executed  at  the  time.  He 
covenanted,  in  that  receipt,  to  deliver  to  Mason,  in  a  foreign 
country,  the  sum  placed  in  his  hands  for  that  purpose.  As- 
suming, as  must  be  assumed  upon  the  facts  appearing  in  the 
record,  that  Allen  failed  to  comply  with  this  undertaking,  the 
inquiry  arises,  In  whom  was  the  legal  right  of  action  to  recover 
for  such  failure?  Was  the  right  of  action  in  the  appellee,  or 
in  Mason,  or  his  personal  representative  ? 

The  doctrine  is  now  well  settled  that  the  party  far  whose 
sole  benefit  a  contract  is  evidently  made  may  sue  thereon  in 
his  own  name,  although  the  engagement  be  not  directly  to  or 
with  him. 

The  rule  as  laid  down  by  Chitty  is,  if  the  covenant  in  a  deed- 
poll  be  generally  "to  pay  B,"  or  be  expressly  with  him  to  pay 
the  money  to  him,  there  appears  to  be  no  difficulty  in  his 
maintaining  an  action  in  his  own  name,  although  he  did  not 
execute  the  deed,  and  was  in  all  other  respects  a  stranger  to 
it:  1  Ch.  PL  4,  and  the  authorities,  English  and  American, 
cited  in  the  notes. 

The  same  principle  was  expressly  reoognized  by  this  court 
in  the  case  of  Smith  v.  Lewis,  3  B.  Mon.  230,  in  which  Lewis 
axecuted  a  writing  acknowledging  that  he  had  received  of 
Smith  certain  sugar  and  coffee  which  he  promised  to  deliver 
to  Wooldridge  &  Sweeny,  in  Green  county.  It  was  held  that 
Smith  could  not  maintain  an  action  of  covenant  upon  the  face 
of  this  writing  for  a  failure  to  deliver  the  articles  as  stipulated; 
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that  on  a  simple  .contract  the  party  legally  entitled  to  the 
interest  involved  should  sue  for  a  breach;  and  a  general  assign- 
ment, nothing  else  appearing,  imports  that  the  consignee  is 
(he  owner  of  the  property,  and  therefore  the  contract  to  carry 
is  prima  facie  presumed  to  have  been  made  with  him;  that  noth- 
ing extraneous  appeared  in  the  case,  and  therefore  it  was  to  be 
inferred  that  the  consignees  were  owners,  and  not  mere  bailees. 
Consequently,  and  especially  as  the  writing  did  not  expressly 
import  a  promise  to  Smith,  he  could  not  maintain  an  action 
on  it  had  it  been,  as  it  would  have  been  at  common  law,  a 
simple  contract;  and  although  the  contract  was  a  covenant 
under  the  statute  of  1812,  still  upon  the  principle  suggested  it 
implies  that  the  consignees  were  the  owners  of  the  goods.  The 
instrument  was  therefore  construed  to  be  a  covenant  to  the 
consignees,  through  the  consignor  as  their  presumed  agent  in 
obtaining  it,  for  it  was  not  expressly  with  the  consignor,  but 
only  acknowledges  a  receipt  of  the  goods  from  him,  and  there- 
fore may  be  understood  to  be  a  covenant  to  and  with  the  con- 
ngnees,  and  for  a  breach  of  it  the  legal  right  of  action  was  in 
them:  See  also  to  the  same  effect  Story  on  Bailments,  sec.  103. 

It  seems  to  us  that  the  principles  settled  in  this  case  are 
conclusive  of  the  question  before  us.  Here  nothing  extraneous 
appears  to  repel  the  legal  presumption  arising  on  the  face  of 
the  writing,  as  proved  by  all  the  witnesses  who  speak  of  it,  that 
Mason  was  the  owner  of  the  money  which  Allen  agreed  to  de- 
liver to  him.  Indeed,  this  presumption  is  fortified  by  the  cir- 
cumstance that  the  receipt  containing  the  undertaking  of  Allen 
was  transmitted  to  Mason.  The  consequence  is  that  Thomas 
failed  to  show  himself  entitled  to  any  interest,  legal  or  equita- 
ble, in  the  money  sued  for,  but  that  Mason  must  be  regarded 
as  the  real  and  sole  owner  of  the  fund,  and  for  the  alleged 
breach  of  Allen's  agreement  to  deliver  it  to  Mason  or  to  his 
personal  representative,  the  right  of  action  was  exclusively  in 
the  latter,  whether  the  writing  be  considered  as  having  the 
effect  of  a  sealed  instrument,  or  merely  that  of  a  simple  con- 
tract. 

What  effect  the  death  of  Mason,  prior  to  the  delivery  of  the 
money  to  Allen,  might  have  had  upon  the  rights  of  the  parties 
to  the  contract,  it  is  not  material  to  consider,  as  the  allega- 
tion of  that  fact  was  denied,  and  not  proved. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  a  new  trial,  and  further  proceedings  not  inconsistent  with 
this  opinion. 
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Third  Pbbbob  hat  8ub  car  Cohtbaot  Madb  fob  his  Bbhetit:  Dear- 
bomv.  Park,  17  Am.  Deo.  206;  KeBy  v.  ifetww,  24  Id.  325;  Bind  v.  JTbJd- 
sttp,  26  Id.  107,  and  oolleeted  citations  in  notes  to  the  last  two  oases  cited; 
note  to  lemon  ▼.  Whitney,  36  Id.  621;  note  to  Barker  v.  BuciUn,  43  Id.  739; 
Bdmondwn  v.  Pmny,  44  Id.  137;  Brown  v.  O'Brien,  Id.  254;  RobbmM  ▼. 
iym;  47  Id.  125;  Ifaeftfas  fTofef  Co.  v.  Coyle,  58  Id.  712;  Smith  v.  PfMmmer, 
34  Id.  530;  Rots  ▼.  Jfife,  37  Id.  646;  HaskeU  v.  IM;  33  Id.  452;  Smyetm* 
v.  iXzwnoy,  Id.  573. 

Webbs  Pbbsoh  Pats  Money  to  Another  for  the  use  of  a  third  person, 
or,  haying  money  belonging  to  another,  agrees  with  that  other  to  pay  it  to  a 
third  person,  an  action  lies  by  the  latter  to  recover  the  money:  Blymire  t. 
BoUtie,  81  Am.  Deo.  458. 

PBBSOH  lOK  WHOSE  BSHBflT   OOSTBAOT  HOT  UBUSJft  SftAI*  D  MADB  MAT 

Bum  thhbhoh  in  his  own  name,  although  the  engagement  be  not  directly'  ts> 
or  with  him:  Coao  t.  flbeea,  38  Am.  Deo.  691. 


MtJHLING  V.   SATTLEB   &   CoMPAOTT. 

[S  MSTOALTB,  9U.] 

PtBson's  Koth  Madb  Payable  to  HiMinn.T  n  hot  Negotiablb  Paths,  h* 
not  possessed  of  the  attributes  of  a  bill  of  exchange,  and  of  itself  creates) 
no  legal  liability. 

Hon  Payable  to  Maker  ahd  Indobbed  by  Him  to  Ahothbb  hat  hs 
Admitted  as  Evidence  of  previous  indebtedness  of  the  maker  to  the  in- 
dorsee, bat  it  must  be  averred  that  it  was  executed  with  the  intent  of 
binding  the  maker  for  the  payment  of  such  indebtedness. 

OOUBT  CANNOT  JUDICIALLY  KNOW  LAW  OF  ANOTHER  StATB. 

QUJERE,  WHERE  MAKER'S  NOTE  TO  Brum.*  n  MADB  PATABLB  IH  AjPOTSBB 

State,  and  there  indorsed  to  another  party,  may  not  the  rights  of  Use 
parties  be  controlled  by  the  laws  of  such  state? 

The  facts  are  stated  in  the  opinion. 
Dembitz  and  Bijur,  for  the  appellant. 
J*.  R.  Qreeney  for  the  appellees. 

By  Court,  Stites,  C.  J.  This  suit  was  brought  on  two  promis- 
sory notes  drawn  by  Muhling  payable  to  the  order  of  himself, 
and  by  him  indorsed  to  the  appellees.  The  notes  seem  to  have 
been  executed  in  Louisville,  Kentucky,  but  are  made  payable 
and  negotiable  at  the  office  of  the  appellees  in  the  city  of  New 
York. 

The  petition  simply  alleges  that  the  appellees  are  the  holders 
and  owners  of  the  notes,  by  assignment  from  the  payee  Muh- 
ling; and  avers  that  they  are  wholly  unpaid,  though  payment 
was  demanded  at  the  proper  place  in  New  York.  The  notes, 
together  with  the  assignments,  are  referred  to  and  filed  as  parts 
of  the  petition. 

Judgment  was  rendered  by  default,  and  the  sole  question 


Dee.  I860.]        Mdhung  «.  Battler  A  Co.  173 

to  be  decided  is,  Does  the  petition  disclose  a  cause  of  aetioQ 
•gainst  the  maker  of  the  notes? 

It  has  often  been  decided  by  this  court  that  a  note  or  obliga- 
tion made  payable  by  a  person  to  himself  creates,  of  itself,  no 
legal  liability.  A  party  cannot  contract  with  himself.  As 
aid  in  the  case  of  AUin  v.  Shadburne,  1  Dana,  68  [25  Am.  Dec. 
121],  the  aggregctiio  mentium,  which  is  indispensable  to  the 
validity  and  creation  of  every  contract,  forbids  the  idea  of  an 
agreement  made  by  a  party  with  himself:  AUin  v.  Shadburne, 
1  Dana,  68  [25  Am.  Dec.  121];  Morrison  v.  StockweU,  9  Dana, 
172;  Debard  v.  Crow,  7  J.  J.  Marsh.  7  [22  Am.  Dec.  118].  And 
in  a  recent  case  in  this  court,  it  was  held  not  only  that  such  a 
note  as  we  have  before  us  did  not,  of  itself,  impose  any  legal 
liability  upon  the  maker,  but  also  that,  in  this  state,  it  was  not 
negotiable  paper,  and  possessed  none  of  the  attributes  of  a  bill 
of  exchange.  The  utmost  effect  given  to  it  was  to  admit  it  as 
evidence  of  previous  indebtedness  of  the  maker  and  indorser 
to  the  indorsee,  when  executed  with  the  intent  of  binding  the 
maker  for  the  payment  of  such  previous  indebtedness,  and  on 
account  thereof.  And  not  then,  unless  it  was  averred  that  it 
was  thus  executed  and  delivered:  Oberdorfer  v.  Albaker,  MS. 
opinion,  summer  term,  1858. 

It  cannot  be  doubted  that  in  England,  and  in  some  of  our 
sister  states,  notes  of  the  kind  in  question  have  been  held  valid 
and  negotiable  under  the  statute  of  3  &  4  Anne;  Wood  v. 
Mytiony  10  Q.  B.  805;  1  Parsons  on  Contracts,  206;  Woods  v. 
Ridley,  11  Humph.  194;  Wardens  and  Vestrymen  of  St.  James 
Church  v.  Moore,  1  Ind.  289.  But  in  this  state,  where  promis- 
sory notes  are  not  negotiable  unless  expressly  so  declared  by 
statute,  this  doctrine  has  never  prevailed. 

What  the  law  of  New  York  in  relation  to  such  paper  is  we 
cannot  judicially  know,  nor  is  it  averred  in  the  petition.  The 
notes  are  payable  in  that  state,  and  the  rights  of  the  parties 
may  be  controlled  by  its  laws.  But  be  this  as  it  may,  it  is 
enough,  at  present,  to  say  that  the  petition  does  not  set  forth 
any  cause  of  action  against  appellant.  There  is  no  averment 
from  which  it  can  be  inferred  that  he  was  indebted  to  the  plain- 
tiffs, except  by  reason  of  the  execution  and  indorsement  of  the 
notes,  which,  as  we  have  seen,  do  not  impose  any  liability  upon 
him. 

The  judgment  is  therefore  reversed,  and  cause  remanded, 
with  directions  to  permit  the  plaintiffs  to  amend,  if  they  choose 
to  do  so,  otherwise  to  dismiss  the  petition* 
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Maker  or  Not*  ob  Bill  mat  Legally  Maeb  It  Payable  to  Obdbb  of 
Himself;  bat  such  a  paper  is  invalid  aa  a  contract  until  it  is  indorsed  by  him. 
The  legal  title  cannot  be  passed  in  the  first  instance  by  a  mere  delivery.  It 
is  the  indorsement  alone  which  gives  it  efficacy:  8malky  v.  Wight,  69  Am. 
Deo.  112;  ScuU  v.  Edwards,  66  Id.  294,  and  collected  citations  in  notes  to 
these  cases. 

Statutes  of  Another  Stats  abb  not  Judicially  Noticed:  BIpstome  ▼. 
BvrgeU>  68  Am.  Dec  668,  and  note  661,  referring  to  collected  oases  in  this) 
series. 

The  principal  oasb  was  bbfxbbrd  to  in  Pace  v.  WelmauUng,  12  Bosh, 
142;  but  since  the  principal  case  was  decided,  the  statute  has  so  changed  the 
rule  respecting  instruments  denominated  promissory  notes  and  payable  to  th*> 
order  of  the  maker,  that  now  a  promissory  note  payable  to  the  maker's  own 
order,  indorsed  in  blank  and  delivered  by  him,  operates  as  a  promise  to  pay 
the  face  of  the  note  at  maturity  to  the  party  to  whom  it  was  delivered,  and 
constitutes  an  enforceable  obligation;  See  Myers's  Supp.  741;  Gen.  Stats.,  sea. 
13,  o.  22. 


Gbbsham  v.  Thum* 

[Z  Metcalfe,  287.  J 
Alias  Wbet  cannot  Issue  ajteb  Execution  and  Baron  or  Was  fa? 

Possession  upon  a  judgment  for  the  recovery  of  real  property. 
Execution  or  Writ  to  Satisfy  Judgment  must  be  thorough,  complete, 

and  effectual,  and  not  merely  formal. 
Possession  Given  by  Sheriff  is  No  Satisfaction  of  Judgment,  where  it 

is  immediately  abandoned  to  the  party  ejected  through  fear  of  personsl 

injury  from  him,  and  an  alias  writ  should  be  awarded. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Bbone  and  Pennebaker,  for  the  appellant. 
Helm  and  Bruce,  for  the  appellee. 

By  Court,  Stites,  J.  There  can  be  no  doubt  that  after  the 
execution  and  return  of  a  writ  of  possession,  upon  a  judgment 
for  the  recovery  of  real  estate,  an  alias  writ  cannot  issue.  The 
execution  of  the  writ  is  a  satisfaction  of  the  judgment;  and, 
for  an  entry  upon  the  premises,  after  they  have  been  delivered 
to  the  plaintiff  in  the  writ,  he  must  proceed  by  warrant  for 
forcible  entry,  or  other  appropriate  action  for  redress.  He 
zannot  have  an  alias  writ  upon  his  former  judgment,  for  that 
has  been  satisfied  by  delivery  of  the  possession  under  the 
previous  writ. 

But  to  satisfy  the  judgment  there  must  be  a  thorough  and 
complete  execution  of  the  writ.  The  delivery  of  possession 
thereunder  must  be  effectual,  and  not  merely  formal.    To  turn 
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oat  the  defendant  and  put  in  the  plaintiff,  under  dicum- 
stances  which  indicate  beyond  reasonable  doubt  that  the 
latter  cannot  remain  in  possession,  even  for  a  day,  without  im- 
minent peril  of  great  personal  injury,  or  perhaps  loss  of  life, 
but  must,  to  avoid  such  hazard,  immediately  abandon  the  pos- 
session, and  give  way  to  the  defendant,  who  stands  ready  to 
re-enter,  and  in  point  of  fact  does  re-enter  on  the  same  day,  is 
not,  in  our  opinion,  a  complete  and  effectual  execution  of  a 
writ 

The  delivery  of  possession  under  such  circumstances  is 
merely  formal.  It  is,  in  fact,  no  satisfaction  of  the  judgment, 
no  execution  of  the  writ.  And  upon  the  disclosure  of  such  a 
state  of  case,  we  do  not  hesitate  to  say  that  a  court  should,  in 
vindication  of  itself  and  its  authority  and  judgments,  instantly 
award  an  alias  writ,  even  though  the  sheriff  may  have  im- 
properly returned  the  previous  writ  executed. 

The  authorities  folly  sustain  this  view.  It  is  said  in  Rem- 
ington on  Ejectment,  485,  that  "if  the  officer  be  disturbed  in 
the  execution  of  the  writ,  on  affidavit  of  the  fact  the  court  will 
grant  an  attachment  against  a  party,  whether  he  be  the  de- 
fendant or  a  stranger.  The  writ  being  the  process  of  the  court, 
any  disturbance  to  the  execution  of  it  is  a  contempt  of  the 
court  from  whence  it  issued,  and  as  such  will  be  punished. 
The  process,  it  should  be  observed,  is  not  understood  to  be 
executed,  nor  the  execution  complete,  until  the  sheriff  and  his 
officers  are  gone,  and  the  plaintiff  left  in  foil  and  quiet  pos- 
session." 

The  same  principle  is  asserted  in  Adams  on  Ejectment,  418. 
And  in  4  Comyn's  Digest,  223,  it  is  laid  down  that  if  an  ha- 
bere facias  possessionem  be  executed,  and  before  the  return  and 
filing  the  defendant  re-enters,  a  new  habere  facias  Bhall  issue. 
And  further,  that  till  possession  is  completely  given,  and  the 
bailiffs  withdrawn,  the  execution  is  not  complete. 

The  caseB  of  Dent  v.  Simmons,  7  J.  J.  Marsh.  42,  and  Fouler 
v.  Currie,  2  Dana,  52  [26  Am.  Dec.  436],  are  not  at  all  op- 
posed to  the  principle  stated.  In  each  of  those  cases  it  seems 
that  the  writ  of  habere  facias  had  been  fully  executed  and  re- 
turned. No  question  was  made  as  to  that  fact,  and  hence  the 
court  very  properly  said  that  in  such  case  an  alias  writ  Bhould 
not  go. 

Here  the  facts,  which  we  need  not  mention  in  detail,  show 
beyond  all  doubt  that  although  the  sheriff  did  formally  put 
appellee's  agent  in  possession  of  the  premises,  he  himself  was 
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satisfied,  from  the  demonstrations  made  by  the  mob,  that  he 
could  not  safely  hold  it,  but  would  be  turned  out,  and  appel- 
lant again  put  in.  And  furthermore,  that  the  appellee,  as 
well  as  his  agent,  was  threatened  with  personal  harm  if  he  did 
not  leave,  and  was  compelled,  in  order  to  avoid  such  harm,  to 
vacate  the  premises,  which  were  immediately  re-entered  by 
appellant. 

It  cannot  be  doubted,  from  all  the  facts,  that  these  threats  of 
personal  violence  to  appellee  and  his  agent  were  instigated  by 
and  through  the  agency  of  appellant  and  his  friends,  and  for 
the  purpose  of  enabling  him  to  re-enter,  which  he  did  on  the 
same  day  that  the  sheriff  says  he  executed  the  writ.  Besides, 
the  writ  was  not  returned  to  the  office,  although  indorsed  exe- 
cuted. 

In  our  opinion,  the  circuit  judge,  upon  this  state  of  fact, 
very  properly  awarded  an  alias  writ  of  possession,  and 
judgment  is  therefore  affirmed. 


Alias  jlvd  Plubus  Wwts  or  Possbhxqn  mat  n  Issued  whet:  8m 
sate  to  Fowler  ▼.  CWrrfa,  26  Am.  Deo.  437. 


Townes  v.  Dubbin, 

[S  MncAura,  W2.] 
Movable  Pbopkbtt  of  Digkdknt  Passes  and  is  Dibtmbutkd  AoooBDora 

to  the  law  of  the  oonntry  in  which  he  was  domiciled  at  the  time  of  his 

death. 
Law  of  Matrimonial  Domicile  Determines  Rights  ov  Husband  abtd 

Wife  in  regard  to  movables  owned  by  either  at  the  time  of  marriage. 
Husband  has  Life  Estate  in  Slaves  Owned  bt  his  Wife  at  her  Death, 

and  upon  his  death  the  Waves  go  to  the  heir  at  law  of  the  wife. 
SsrABATB  Estate  ov  Feme  Covert  Differs  from  her  General  Estatr 

in  this;  that  in  her  separate  estate  the  husband  has  no  rights  resulting 

from  the  marital  relation,  while  in  her  general  estate  he  has. 

The  facts  are  stated  in  the  opinion. 

Hughes,  Dallam,  and  Hughes,  for  the  appellants. 
John  M.  Harlem,  for  the  appellee. 

By  Court,  Stites,  C.  J.  In  the  spring  of  1852,  Bdmonia 
Townes  intermarried,  in  this  state,  with  John  H.  Durbin,  both 
parties  then  residing  in  Kentucky.  At  the  time  of  the  mar- 
riage the  former  owned  several  slaves,  including  a  woman 
named  Harriet,  now  in  dispute,  which  had  been  devised  to 
her  by  her  grandfather. 
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In  the  winter  of  the  same  year  the  parties  went  to  Missouri 
and  took  with  them  their  slaves  and  personalty.  In  the 
spring  of  1863  they  left  Missouri  and  took  up  their  residence 
in  Shawneetown,  Illinois,  just  opposite  the  county  of  Union  in 
this  state,  their  slaves  meanwhile  remaining  in  Missouri. 

In  September,  1863,  the  wife  died  in  Illinois,  leaving  no 
issue  alive;  and  in  a  short  time  thereafter  the  husband  died  in 
the  same  state  and  at  the  same  place. 

The  appellee,  Mary  Durbin,  a  sister  of  the  husband,  ob- 
tained possession  of  the  slave  Harriet,  and  after  her  brother's 
death  claimed  her  as  her  own  property. 

In  October,  1854,  the  appellant,  who  was  the  father  of  the 
deceased,  Mrs.  Durbin,  brought  this  suit  to  reoover  said  slave 
claiming  her  under  the  laws  of  descent  in  this  state. 

The  appellee  answered  his  petition,  and  denied  his  right  to 
the  slave,  saying  in  substance  that  Mrs.  Durbin  had,  by  her 
last  will,  devised  the  slave  to  her  husband,  and  that  the  latter 
bad  in  like  manner  devised  her  to  appellee.  It  is  also  averred 
in  the  answer  that  by  the  laws  of  Illinois  Mrs.  Durbin,  though 
%jtmt  covert,  had  the  right  to  dispose  of  her  personal  and  sepa- 
rate estate  by  last  will,  and  also  that  both  her  will  and  that 
of  her  husband  had  been  duly  admitted  to  probate  in  the 
proper  county  in  Illinois,  where  they  were  domiciled  when  they 
died. 

Upon  a  trial  in  the  circuit  court,  the  appellant  introduced 
evidence  conducing  to  show  the  foregoing  facts,  and  also  proved 
the  value  of  the  slave  when  the  suit  was  brought.  The  circuit 
judge,  however,  thought  that  he  was  not  entitled  to  recover, 
and  on  motion  of  appellee,  told  the  jury  to  find  as  in  case  of  a 
nonsuit.  A  verdict  and  judgment  having  been  rendered  against 
Townee,  he  has  appealed,  and  complains  here  of  the  peremp- 
tory instruction  of  the  circuit  court. 

For  appellant  it  is  contended  that  the  question  as  to  the 
actual  domicile  of  the  deceased  husband  and  wife  should  have 
been  left  to  the  jury,  and  that  the  facts  which  the  evidence 
conduced  to  establish  entitled  him  to  a  recovery,  there  being 
no  opposing  evidence  in  support  of  the  title  set  up  by  appellee. 

On  the  other  hand,  it  is  insisted  that,  giving  full  effect  to  all 
the  evidence  of  the  appellant,  it  clearly  appeared  that  Durbin 
and  wife,  when  they  died,  were  domiciled  in  Illinois,  and  that 
before  appellant  could  pretend  to  claim  the  slave  he  should 
have  introduced  some  evidence  showing  what  the  laws  of  de- 
scent of  that  state  were,  and  thereby  manifested  his  right;  and 
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that  in  the  absence  of  any  evidence  showing  his  title  by  descent 
under  the  laws  of  Illinois,  the  instruction  to  find  for  appellee 
was  proper.  Or  in  other  words,  that  as  Durbin  and  wife  were 
domiciled  in  Illinois  when  they  died,  and  the  slave  was  a 
movable  or  personal  estate,  the  right  thereto  was  controlled 
by  the  laws  of  descent  of  that  state,  and  appellant  could  only 
recover  upon  showing  what  those  laws  were,  and  that  he  was 
in  virtue  thereof  entitled  to  the  slave. 

That  Durbin  and  wife,  when  they  died,  were  domiciled  in 
Illinois  is,  we  think,  very  clear  from  the  evidence.  And  if,  as 
is  supposed,  the  right  to  the  slave  depended  upon  the  laws  of 
descent  of  that  state,  no  doubt  could  be  entertained  as  to  the 
propriety  of  the  instruction  complained  of,  because  such  right 
could  only  be  manifested  by  evidence  showing  what  the  laws 
of  Illinois  controlling  the  descent  of  personal  property  were  at 
the  time  of  the  death  of  Durbin  and  wife;  and  also  that  under 
those  laws  the  right  of  the  slave  passed  to  appellant.  It  de- 
volved upon  him,  being  the  plaintiff,  to  show  title,  and  unless 
he  succeeded  in  doing  this,  it  was,  of  course,  the  duty  of  the 
court  to  instruct  as  in  case  of  a  nonsuit 

But  we  are  unwilling  to  admit  that  the  laws  of  descent  of 
the  state  of  Illinois  control  this  case,  or  determine  the  right* 
of  the  parties  to  the  slave. 

In  denying,  however,  such  effect  to  the  Illinois  law  of  de- 
scent, we  would  by  no  means  be  understood  as  questioning  the 
well-established  doctrine  that  now  prevails  in  almost  all  civ- 
ilized nations,  to  wit,  that  movable  property  of  a  decedent 
passes  and  is  distributed  according  to  the  law  of  the  country 
in  which  he  was  domiciled  at  the  time  of  his  death.  Mobilia 
personam  tequuntur,  immobiHa  situm.  This  principle  has  been 
distinctly  and  often  recognised  in  Kentucky:  Sneed  v.  Eicing, 
5  J.  J.  Marsh.  459  [22  Am.  Dec.  41],  and  the  authorities  there 
cited;  and  if  it  were  applicable  here,  would  most  certainly 
control  the  present  controversy. 

If,  however,  the  deceased  husband  had  but  a  life  estate  in. 
the  slave  in  dispute,  as  we  think  the  facts  now  disclosed  by 
the  record  clearly  show,  it  results  necessarily  that  no  interest 
passed  by  descent  at  his  death,  and  moreover,  that  the  Illinois 
law  of  descent,  whatever  it  may  be,  can  in  no  wise  affect  the 
rights  of  either  party  to  this  controversy.  And  in  this  view 
of  the  case  the  only  question  to  be  considered  is,  whether  ap- 
pellant was  not  entitled,  by  the  law  of  this  state,  to  the  slave 
in  dispute  immediately  upon  the  death  of  the  husband  of  his 
daughter. 
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To  show  that  John  H.  Durbin  only  owned  a  life  estate  in  the 
slave,  as  the  case  is  now  presented,  it  is  only  necessary  to 
recur  to  a  few  general  principles  touching  the  rights  of  hus- 
band and  wife  in  relation  to  the  property  of  the  latter  at  the 
time  of  the  marriage,  as  fixed  and  determined  by  the  law  of 
the  place  of  marriage — principles  which,  though  not  so  familiar 
as  that  controlling  the  distribution  of  the  movables  tof  a  de- 
cedent, already  mentioned,  are  still,  in  our  judgment,  suffi~ 
dently  established  upon  reason  and  authority  to  warrant  ua 
in  recognizing  them  as  good  law,  and  applicable  to  this  case. 

These  rules  are  thus  stated  by  Judge  Story  in  his  work  upon 
the  conflict  of  laws,  p.  291: 

"1.  Where  there  is  a  marriage  between  parties  in  a  foreign 
country,  and  an  express  contract  respecting  their  rights  and 
property,  present  and  future,  that,  as  a  matter  of  contract,  will 
be  held  equally  valid  everywhere,  unless,  under  the  circum- 
stances, it  stands  prohibited  by  the  laws  of  the  country  whers 
it  is  sought  to  be  enforced.  It  will  act  directly  on  movable 
property  everywhere.  But  as  to  immovable  property  in  a  for* 
eign  territory,  it  will,  at  most,  confer  only  a  right  of  action  to  bo 
enforced  according  to  the  jurisdiction  rei  eitm, 

"2.  Where  such  an  express  contract  applies  in  terms  or  in* 
tent  only  to  present  property,  and  there  is  a  change  of  domicile, 
the  law  of  the  actual  domicile  will  govern  the  rights  of  the 
parties  as  to  all  future  acquisitions. 

"3.  Where  there  is  no  express  contract,  the  law  of  the  matri- 
monial domicile  will  govern  as  to  all  the  rights  of  the  parties 
to  their  present  property  in  that  place,  and  as  to  all  personal 
property  everywhere,  upon  the  principle  that  movables  havs 
no  situs,  or  rather,  that  they  accompany  the  person  everywhere. 
As  to  immovable  property,  the  law  rei  ritm  will  prevail. 

"4.  Where  there  is  no  change  of  domicile,  the  same  rule  will 
apply  to  future  acquisitions  as  to  present  property.  But  where 
there  is  a  change  of  domicile,  the  law  of  the  actual  domicile, 
and  not  of  the  matrimonial  domicile,  will  govern  as  to  all 
future  acquisitions  of  movable  property;  and  as  to  immovable 
property,  the  law  rei  tits*. 

"And  here  also,  as  in  cases  of  express  contract,  the  exception 
is  to  be  understood,  that  the  law  of  the  place  where  the  rights 
are  sought  to  be  enforced  do  not  prohibit  such  arrangement. 
Far  if  they  do,  as  every  nation  has  the  right  to  prescribe  rules 
for  the  government  of  all  persons  and  property  within  its  own 
territorial  limits,  its  own  laws  in  a  case  of  conflict  ought  to 
prevail." 
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In  rapport  of  the  foregoing  principles  the  learned  author  has 
cited  many  authorities,  and,  among  others,  Burge  on  Colonial 
and  Foreign  Law,  618, 619,  pt.  1,  who  thus  states  the  principle  in 
regard  to  the  effect  of  the  law  of  the  matrimonial  domicile  upon 
the  rights  of  the  parties,  in  the  absence  of  any  express  contract: 
"According  to  the  general  doctrine  of  jurists,  the  property  of 
husbantl  and  wife,  whether  it  be  acquired  before  or  after  the 
change  of  domicile,  continues  subject  to  law  of  community 
notwithstanding  they  may  have  removed  to  another  domicile, 
where  that  law  does  not  exist.  The  change  of  domicile  neither 
divests  them  of  any  right  which  they  had  acquired  under  the 
law  of  their  matrimonial  domicile,  nor  confers  upon  them  any 
right  which  they  could  not  acquire  under  that  law,"  etc. 

This  principle  would  seem  to  go  even  beyond  that  stated  in 
the  text  by  Judge  Story.  But  this  court,  in  the  case  of  Beard 
v.  Basye,  7  B.  Mon.  148,  in  which  the  effect  of  the  law  of  the 
matrimonial  domicile  was  involved,  after  alluding  to  the  con- 
clusions of  Judge  Story,  supra,  and  the  note  of  Burge,  from 
which  we  have  quoted,  came  to  the  conclusion  that  the  law  of 
the  matrimonial  domicile  should  control  in  ascertaining  the 
rights  between  husband  and  wife  with  regard  to  property  ac- 
quired before  such  domicile  was  changed;  and  decided  in  that 
case  that  the  rights  of  the  wife  acquired  in  Louisiana,  the  place 
of  marriage,  and  where  the  parties  then  resided,  should  be 
determined  by  the  laws  of  that  state,  and  not  by  the  laws  of 
Kentucky,  the  latter  in  no  wise  forbidding  the  enjoyment  of 
such  rights  by  the  wife. 

The  law  of  the  matrimonial  domicile  being,  then,  the  role 
which  determines  the  rights  of  both  husband  and  wife  in  re- 
gard to  movables  owned  by  either  at  the  time  of  marriage,  the 
question  as  to  the  extent  of  the  interest  of  John  H.  Durbin, 
deceased,  in  the  slave  in  dispute  is  of  easy  solution. 

It  is  to  be  determined  by  the  statute  of  1846  (Sess.  Acts, 
1845-6,  p.  43),  entitled  "An  act  farther  to  protect  the  rights 
of  married  women,"  which  was  in  force  when  Durbin  and  wife 
were  married  in  this  state. 

The  first  section  of  that  act  declares  that  the  slaves  of  mar- 
ried women,  owned  at  the  time  of  her  marriage,  or  which  may 
afterward  come  to  her  by  descent,  devise,  gift,  or  otherwise, 
shall  not  be  liable  for  her  husband's  debts,  etc.;  and  the  second 
section  provides  as  follows:  "  That  the  husband  and  wife  may 
dispose  of  the  slave  or  slaves  of  the  wife  in  the  same  way  that 
they  may,  by  deed,  dispose  of  land,  and  with  like  limitations 
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and  restrictions  according  to  existing  laws;  and  on  the  death 
of  the  wife,  each  slave  or  slaves  shall  descend  to  her  heirs  at 
law,  as  lands  descend  by  the  laws  of  this  commonwealth,  sub- 
ject to  a  life  estate  of  the  husband  surviving  for  his  life,  and 
no  longer." 

Thus  it  is  plain  that  the  husband,  at  the  time  of  the  mar- 
riage, only  acquired  a  life  estate  in  his  wife's  slaves;  and  it  is 
equally  clear  that  his  estate  therein  has  been  in  no  wise 
enlarged  by  the  revised  statutes,  although  slaves  are,  for  pur- 
poses for  distribution,  declared  by  them  to  be  personal  prop- 
erty. For,  in  the  same  chapter  which  dedans  slaves  to  be 
personal  property  for  the  purpose  named,  it  is  expressly  said 
that  the  husband  shall  only  have  a  life  estate  in  the  wife's 
slaves:  1  Stanton's  B.  S.  428. 

Who,  then,  takes  the  slave  in  contest?  The  husband  had 
nothing  but  a  life  estate,  unless,  as  alleged  in  the  answer,  the 
wife  had  the  power  to  devise,  and  did  devise,  her  to  him,  of 
which  there  is  no  proof  whatever.  The  slave  is  in  Kentucky, 
and  is  sued  for  in  this  state.  The  appellant,  by  the  laws  of 
this  state,  is  the  heir  at  law  and  distributee  of  his  daughter,  to 
whom  the  slave  belonged;  and,  bo  far  as  the  record  shows, 
there  was  no  obstacle  at  all  to  his  recovery.  It  seems  to  us, 
therefore,  that  the  circuit  court  erred  in  instructing  the  jury  to 
find  for  the  defendant. 

Inasmuch  as  the  case  must  be  sent  back  for  a  new  trial,  it 
is  proper  to  mention  that  the  answer  of  appellee  does  not  dis- 
tinctly aver  that  Mrs.  Durbin  had  the  right,  in  Illinois,  to  dis- 
pose of  the  slave  in  question  by  last  will.  The  averment  is 
that  "  she  had  full  right  and  authority  to  dispose,  by  will  or 
otherwise,  of  her  personal  and  separate  estate."  If  this  is  in- 
tended to  show  that  she  could  thus  dispose  of  personal  estate 
that  was  held  as  separate  property,  and  no  other  description  of 
personalty,  such  power  would  not  embrace  the  slave  in  ques- 
tion, for  there  is  nothing  to  show  that  the  slave  was  " separate" 
property.  The  distinction  between  the  general  estate  of  a  feme 
covert,  in  which  her  husband  has  certain  rights  resulting  from 
his  marital  relation,  and  her  separate  estate,  in  which  no  such 
right  exists,  is  too  familiar  to  need  any  remark. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  cause 
remanded  for  a  new  trial,  and  further  proceedings  not  incon- 
sistent with  this  opinion. 

Movablb  Pbopmrtt  n  Subject  to  Law  of  Domzguji:  McLean  v.  flonrffa, 
tt  Am.  Deo.  740;  Lawrence  v.  Kkteridg^  56  Id.  386,  and  ooUected  cases  » 
mete  300;  GramOanv.  BkhardiU  &c'r,  33  Id.  563,  and  note  666;  AteHnsm'i 
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e7a5r*  ▼.  IAndeey,  43  Id.  153;  Vroom  v.  Van  Borne,  42  LL  94;  Suooemkm  of 
fadcwood,  41  Id.  341;  QoodaUr.  Marshall,  35  Id.  472;  McGoOrnnr.  Smith,  33 
Id.  147,  and  note  152;  Fletchers  Adm'r  v.  Sander*,  32  Id.  96.  These  cases 
show  that  the  distribution  of  the  personal  estate  of  a  decedent  will  be  mavds 
sooording  to  the  law  of  the  domicile  of  the  deceased. 

Riqhts  o»  Married  Persons  to  Movable  Property  are  Governed 
Lex  Domicilii:  8ee  note  to  McLean  ▼.  Hardin,  69  Am.  Dec  743,  and 
tuns  therein;  State  ▼.  Barrow,  65  Id.  109,  and  note  117;  Hedrttonr.  Ra&ntim, 
€1  Id.  530. 

Power  of  Feme  Covert  over  her  Separate  Estate  in  Absence  of 
Statutory  Regulation:  See  extended  note  on  the  subject  to  Thomas  ▼. 
folwcU,  30  Am.  Dec  233-241. 

Rights  of  Husband  zn  Wife's  Property:  Burleigh  v.  Coffin,  53  Am.  Dec 
336;  AUenv.AUen,*)  Id.  55s,  and  note  556;  note  to  WeettnmU  v.Qrega,** 
Id.  167. 
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[IK  Lovihaxa  AmnrAi*  Ha\] 

CUbkhe  hat  Banaior  hd  Liabxlitt  by  axprcai 

dariBAor  of  Afibbobtmbnt  xbd  hot  bb  nr  WBirnro,  therefore  parol 

proof  of  a  epecial  agreement  between  the  ehipper  and  the  carrier  may  be 

introduced. 

flimmnr,  HOTwnngrAimnra  Sfbgial  Oohtjlaot  Lnaxura  hd  LusEurr, 

it  liable  for  the  rornloMHiwi  and  nnakillfnlneai  of  hie  crew,  and  when  the 

injury  ia  proved,  the  burden  of  proof  ia  on  him  to  enow  thai  the  injury 

caused  by  inevitable  accident  or  by  the  fault  of  the  ehipper  or  hb 


The  opinion  states  the  facta. 
/.  A.  Rotter,  for  the  plaintiff. 
/.  McConneU,  for  the  defendant  and  appellant. 

By  Court,  Buchanan,  J.  The  plaintiff  Bnee  for  damages  oo- 
casioned  to  horses  shipped  on  board  of  defendant's  steamboat 
it  Trenton,  Louisiana,  and  carried  to  New  Orleans  for  him. 
He  alleges  that  the  horses  were  injured  in  getting  them  aboard 
and  ashore,  through  the  fault  of  defendant,  a  common  carrier, 
and  his  servants. 

The  defendant,  besides  the  general  issue,  specially  pleads 
that  the  agreement  between  plaintiff  and  defendant  was,  that 
the  horses  were  to  be  under  the  exclusive  management  and 
control  of  plaintiff  during  the  voyage;  that  plaintiff  accom- 
panied the  horses  to  New  Orleans;  and  that  the  damage  com- 
plained of  was  owing  to  the  fault  of  the  plaintiff,  who  attempted 
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to  move  one  of  the  horses  ashore,  without  paying  the  freight 
bill,  and  in  so  doing  injured  the  horse. 

Two  witnesses,  the  second  clerk  and  the  pilot  of  the  boat,, 
were  offered  by  defendant  to  prove  the  special  agreement  lim- 
iting his  obligations  as  common  carrier,  alleged  in  the  answer. 
The  admissibility  of  evidence  for  such  a  purpose  was  objected 
to  by  plaintiff;  and  the  objection  being  overruled,  a  bill  of  ex- 
ceptions was  reserved. 

The  American  authorities  maintain  the  right  of  the  carrier 
to  restrict  his  liability  by  express  special  contract:  Flanders 
on  Shipping,  sec.  461 ;  Angell  on  Carriers,  sees.  59,  220,  and 
notes;  New  Jersey  S.  N.  Co.  v.  Merchants'  Bank,  6  How.  382. 

The  contract  between  the  parties  was  not  reduced  to  writing. 
It  is  certainly  much  more  desirable  that  a  bill  of  lading  should 
be  drawn,  especially  when  a  modification  of  the  ordinary  obli- 
gations of  the  carrier  is  stipulated.  But  there  is  no  law  which 
requires  the  contract  of  affreigtment  to  be  in  writing.  There- 
fore, the  objection  made  by  plaintiff  to  the  introduction  of 
parol  proof  of  the  special  agreement  is  overruled.  It  would 
be  otherwise  were  there  a  bill  of  lading  in  the  record. 

The  evidence  shows  that  the  horses  were  under  the  care 
of  the  plaintiff  during  the  voyage.  But  they  were  certainly 
brought  on  board  by  the  crew  of  the  boat;  and  the  testimony 
(which  is  contradictory)  leaves  it  in  doubt  whether  they  were 
not  also  taken  ashore  by  the  crew.  The  pleadings  of  defend- 
ant admit  (what  could  not  indeed  be  denied)  that  the  defend- 
ant, notwithstanding  the  special  agreement  proved,  is  liable 
for  the  carelessness  and  unskillfulness  of  the  crew. 

The  injury  to  the  animals  being  proved,  the  burden  of  proof 
was  on  the  carrier  to  show  that  the  injury  was  caused  by  ac- 
cident or  vie  major,  C.  C.  2725,  or,  in  the  peculiar  case  now  pre* 
tented,  by  the  fault  of  the  plaintiff  or  his  servants. 

As  the  evidence  on  this  point  of  the  witnesses  of  plaintiff 
and  defendant  conflicts  very  essentially,  and  as  those  of  de- 
fendant stood  in  a  relation  to  the  party  affirming  them  which 
is  not  occupied  by  the  witnesses  of  the  plaintiff,  we  are  unable 
to  say  that  the  district  judge  erred  in  the  conclusion  at  which 
he  arrived,  that  the  defendant  had  failed  to  exonerate  himself 
from  liability  for  the  injuries  sustained  by  the  plaintiff's  horses: 
Bond  v.  Frosty  8  La.  Ann.  800. 

As  to  the  amount  of  the  damage,  we  think  the  judgment  of 
the  district  court  has  done  justice. 

Judgment  affirmed,  with  costs. 
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Omtwom  Cakktwr  mat  Ldut  an  Lubiuxt  by  special  oontraot:  Tkomu 
t.  8tip  Morwmg  Glory  ,  71  Am.  Deo.  600,  and  note  611;  eee  alio  note  to  Baktr 
r.  Mam,  67  Id.  66a 

Oovtbact  Lmmva  Luklitt  or  Oamiojr  Oanmiias  does  not  relieve 
them  from  ordinary  care  in  the  performance  of  their  dnty:  Godky  v.  Pen** 
ifiuMia  B.  R.  Ox,  72  Am.  Deo.  703,  note  706;  Graham*.  DavU,  02 Id.  286; 
■ad  note  291.  Th»  burden  of  proof  is  on  the  carrier  to  show  that  the  lom  is 
within  the  stipulated  exception  from  liability  and  there  waa  no  negjigenoef 
floier  v.  .BH«^  67  Id.  648,  and  iiotet  660;  emvtv  Thomm  r.  8h*  Mon** 
Gfery,  71  Id.  600. 

Fabol  Evxdsjtob  Costeqls  Bill  or  Laun*  or  ether  eontraet  to  oarrys 

awj^s^par  w^e^  a^^ssmbv  %^f  wOjOjsa^an^sanaB^F    ™ •  as^a^eaaajsfla  ajpeje*  ^Haasae   A^^S^sw  ananaja% 


JOTOB   t?.  DUPLB88I8  AND  ZaOHARDL 
pi  houuuMA  liroiit  Mil 
Gira  to  Aonrr  to  Oollbot  Do*  oarrios  with  it  anlhority  to 
sue,  isene  execution,  and  direct  the  eeisnro  of  property.    In  sach  case, 
the  principal  is  liable  for  the  acts  of  the  agent*  althoa^  he  has  no  knowl- 
edge of  them. 
To  Bum  HtMim  non  Ltabimti,  PuaxBPAL  host  Dm  Aaronr 
ALTOcnrHXE;  heoannot  deny  the  authority  of  vie  agent  m*  particular 
thing  only. 

The  opinion  contains  the  foots. 

T.  H.  Howard,  far  the  plaintiff  and  appellant 

H.  C.  Miller,  and  Ogden  and  8tantbwry,  far  the  defendants. 

By  Court,  Mebbick,  C.  J.  The  suit  is  brought  to  reoover 
damages  for  the  unlawful  seisure  of  plaintiff's  property. 

The  defendant  Zacharie,  in  person,  placed  in  the  hands  of  a 
collector,  Outlaw,  a  small  claim  for  collection  against  Roger- 
son,  the  husband  of  the  plaintiff,  for  the  rent  of  a  store.  Oat- 
law,  finding  all  other  means  to  collect  unavailing,  instituted 
suit  before  a  justice  of  the  peace  of  New  Orleans,  and  obtained 
judgment,  which  he  proved  up  by  a  clerk  from  Mr.  Zacharie's 
office. 

The  plaintiff  caused  an  affidavit  to  be  made,  proving  her 
ownership  of  the  property  in  question  previous  to  her  marriage, 
and  had  the  same  delivered  to  the  constable  Duplessis.  Out- 
law, as  agent  of  Zacharie,  caused  the  execution  to  issue,  and 
directed  the  seisure.  He  had  previously  informed  Mr.  Zach- 
arie's clerk  that  he  was  going  to  seise  the  property  at  Roger- 
son's  house.  Under  the  execution,  the  plaintiff's  household 
furniture  was  seised,  and  removed  by  the  constable. 
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the  pendency  of  the  suit  before  the  third  justice  of  the  peace, 
and  seizure,  Zacharie  was  in  Europe,  and  the  first  knowledge 
he  seems  to  have  had  of  the  seizure  was  the  commencement 
of  this  suit.  He  became  angry  at  the  seizure,  directed  its  re- 
lease, and  paid  the  constable  his  costs. 

There  have  been  two  trials  of  this  cause;  the  first  resulted 
in  judgment  against  Duplessis  and  Zacharie  for  three  hundred 
dollars.  A  new  trial  was  granted  and  judgment  was  rendered 
against  Duplessis  for  three  hundred  dollars,  and  in  favor  of 
Zacharie. 

An  attentive  examination  of  the  defendants9  answer  and  the 
testimony  in  this  case  satisfies  us  that  Outlaw  was  authorized 
and  expected  by  Zacharie  to  take  all  needful  steps  to  collect 
the  debt.  Had  he  lost  it  by  his  negligence  he  would  have 
been  responsible  to  Zacharie  for  it.  And  it  is  worthy  of  re- 
mark, that  Zacharie,  neither  in  his  answer  nor  in  his  conver- 
sation after  suit  brought,  denied  Outlaw's  authority  to  sue 
and  issue  execution,  and  direct  the  seizure  of  property.  In 
his  answer,  he  says  he  denies  that  he  was  actuated  by  malice 
or  ill  will,  or  that  he,  or  any  person  authorized  to  act  for  him, 
made  the  seizure  complained  of  with  any  knowledge  of  the 
pretended  claims  of  plaintiff.  Zacharie,  in  his  conversation 
with  Duplessis,  told  him  that  he  never  seized  the  property  of 
a  woman  for  rent;  and  wherever  he  speaks  of  the  affair,  he 
simply  denies  that  he  authorized  the  seizure.  There  is,  there* 
fore,  nothing  in  these  denials  which  throws  discredit  upon 
Outlaw's  statements.  The  question  then  arises,  whether  Zaoh- 
arie,  who  had  no  knowledge  of  the  acts  of  Outlaw,  nor  of  the 
execution  itself,  is  bound  by  them? 

If  it  be  admitted  that  Outlaw  was  authorized  to  take  out  the 
fi.  fa.,  and  direct  the  seizure  of  Rogerson's  property  under  it, 
the  question  must  be  answered  in  the  affirmative;  for  a  man 
is  responsible  for  the  negligent  and  improvident  acts  of  his 
agent  in  the  execution  of  the  trust.  He  cannot  deny  the  au- 
thority of  the  agent  in  that  particular  thing;  he  must  deny  the 
agency  altogether:  C.  C.  2299;  1  Parson's  on  Contracts,  62; 
Fitzgerald  v.  Ferguson,  11  La.  Ann.  896. 

We  are  not  aware  of  any  law  which  made  it  necessary  that 
Outlaw  should  have  had  a  special  power  of  attorney  to  author- 
ize him  to  issue  execution  or  point  out  property  to  be  seized. 
His  authority  to  collect  the  debt  seems  to  us  sufficient  for 
this  purpose,  and  Zacharie  cannot  now  successfully  object  that 
he  was  not  an  attorney  at  law.    Whatever  judgment  is  ran- 
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dered  against  Duplessis  ought  to  be  rendered  against  Zacharie. 
The  estimate  of  damage  made  by  the  district  court  seems  high; 
but  as  it  has  been  the  result  of  two  trials,  we  shall  be  governed 
by  the  same. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court 
that  the  judgment  of  the  lower  court,  as  to  said  J.  W.  Zacharie, 
be  reversed,  and  that  there  be  judgment  in  favor  of  the  plain- 
tiff,  Ann  Joyce,  wife  of  said  A.  Rogerson,  and  against  the  said 
J.  W.  Zacharie,  for  three  hundred  dollars,  and  costs  of  both 
courts. 

Buchanan,  J.,  did  not  sit  in  this  case. 

Fowsa  to  Oauusor  Bur  implies  what  aathority:  Mertm'*  Athm'r  r.Umllii 
Bmea,  15  Am.  Deo.  129,  and  note  181;  Ttaoada  v.  Jiinnsn,  25  ML  **%  Affi+ 
tmBmkr.  Jfoftfcm*/,  64  Id.  92. 


Lbvioks,  Babrbtt,  &  Kubn  v.  Walker. 

[15  Looisujta.  Axwual,  M&] 
&BFVLATXOB  Df  PSOMUBOBT  HOTS  THAT  PbOPMBTY  OF  DSROB  ■hall  be  SoU 

without  the  benefit  of  Appraisement,  in  the  event  of  non-payment  at  ma- 
turity, is  one  which  will  not  be  enforced  by  court*, 

Partus  mat  Rbqulaxb  thus  Conihjot  by  Stipulation,  bat  they  cannot 
prescribe  rules  of  proceeding  for  publio  officers,  nor  demand  that  comrts 
•hall  depart  from  the  usual  mode  of  enforcing  their  decrees. 

Remit  to  Bamnx  of  AfPBAiamumT  Law  mat  bi  Waived  bt  Demob,  and 
his  property  sold  at  the  first  offering  for  cash,  in  ease  of  forced  alienation 
for  the  satisfaction  of  debts;  but  the  waiver,  in  such  oase,  must  be  in  more 
solemn  and  authentic  form  than  that  of  a  mare  promissory  note.  Pet 
Buchanan,  J. 

The  opinion  states  the  facts. 

Sparrow  and  Montgomery,  for  the  plaintiffs  and  appellants. 

F.  F.  Montgomery,  for  the  defendant. 

By  Court,  Merrick,  C.  J.  This  suit  is  brought  upon  a 
promissory  note  executed  in  Pennsylvania,  wherein  the  maker 
describes  himself  as  residing  in  Monticello,  Carroll  parish, 
Louisiana. 

In  the  note  the  defendant  promises  to  pay  without  defalca- 
tion and  "  without  any  relief  whatever  from  the  appraisement 
or  valuation  laws." 

Plaintiffs  claimed  judgment  in  this  form  against  defendant, 
and  the  same  being  refused,  thereupon  they  appealed. 
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We  think  the  stipulation  in  a  contract,  that  the  property  of 
the  debtor  shall  be  Bold  without  appraisement  in  the  event  of 
non-payment  at  maturity,  one  of  those  pacts  which  ought  not 
to  be  recognized  by  our  courts  in  the  decree  rendered  upon 
such  contract.  The  law  has,  by  express  provisions,  ordained 
the  mode  in  which  its  own  officers  shall  enforce  the  judgments 
of  the  courts. 

Parties  regulate  their  own  conduct  by  their  stipulations,  but 
they  cannot  prescribe  rules  of  proceeding  for  public  officers, 
nor  demand  that  the  courts  of  justice  shall  depart  from  the 
usual  modes  of  enforcing  their  decrees.  If,  before  judgment, 
the  creditor  may  stipulate  the  manner  in  which  the  same  shall 
be  executed,  the  principle  will  sanction  an  endless  variety  of 
modes  of  execution  of  judgments,  and,  indeed,  the  parties 
may  waive  all  formalities  and  all  delay,  and  may  even  consent 
that  some  other  person  than  the  sheriff  shall  sell  the  property 
of  the  debtor,  and  execute  the  decree  of  the  court  And  if  a 
decree  giving  effect  to  such  contract  be  legal,  then  also  the 
sale  under  it  would  be  legal,  and  other  creditors  might  find 
themselves  deprived  of  their  common  pledge  without  notice. 
In  view  of  our  complicated  system  of  mortgages  and  privileges, 
and  the  restrictions  upon  sales  where  parties  are  in  insolvent 
circumstances,  as  well  as  the  responsibility  imposed  by  our 
law  upon  the  sheriff  and  his  sureties,  we  are  of  the  opinion 
that  such  stipulations  ought  not  to  be  enforoed.  If  they  bo 
not  immoral,  they  may  be  considered  as  affecting  the  rights  of 
others,  and  void:  C.  C.  11. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  lower  court  be  affirmed,  and  the  plaintiffs  pay 
the  costs  of  the  appeal. 

Buchanan,  J.  (concurring).  I  adopt  as  my  own  the  follow- 
ing opinion,  which  was  prepared  in  this  case  by  Mr.  Justice 
Land,  who  is  now  absent. 

The  defendant  is  sued  on  his  promissory  note  for  the  sum  of 
seven  hundred  dollars  and  eighty  cents,  which  he  stipulated 
to  pay  six  months  after  date,  to  the  order  of  the  plaintiffs, 
without  defalcation,  and  "without  any  relief  whatever  from 
appraisement  or  valuation  laws." 

There  was  judgment  against  the  defendant  under  which  ho 
is  entitled  to  the  benefit  of  appraisement  by  the  law  of  this 
state,  and  the  plaintiffs  have  appealed  and  assigned  as  error 
the  refusal  of  the  judge  to  render  a  judgment  without  the 
benefit  of  appraisement,  as  prayed  for  in  their  petition. 
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The  plaintiffs  are  merchants  residing  and  carrying  on  buai- 
Dees  in  the  city  of  Philadelphia,  at  which  place  the  note  was 
dated,  and  was  executed  by  the  defendant  without  specifying 
any  place  of  payment. 

It  is  true,  as  contended,  that  the  right  to  the  benefit  of  ap- 
praisement given  by  the  law  to  a  debtor  in  case  of  the  forced 
alienation  of  his  property  for  the  satisfaction  of  his  debts  may 
be  waived  by  him  and  his  property  sold  at  the  first  offering 
for  cash  for  whatever  price  it  may  bring.  But  the  waiver  in 
each  a  case  must  be  in  a  more  solemn  and  authentic  form 
than  that  of  a  mere  promissory  note,  otherwise  the  waiver 
would  become  a  mere  formula  in  such  instruments,  and  the 
entire  policy  of  the  law  thereby  defeated  to  the  injury  of  both 
debtors  and  creditors. 


Mueray  v.  Kennedy. 

D*  Loniamu.  Actual,  ami 
Unm>  &TAxm M assiut.  Who Owwemm  Rswabd  forth* arm* of  afogtttae 

from  joatioa,  and  signs  the  instrument  ao  "U.  8.  marshal,''  acts  as  a 

prmcipaL  and  la  liiWft  aa  snoh. 
Abbot  of  Fuuitiv  and  bus  Dtxirsar  raoM  Ahothkb  Scan  into  tha 

bands  of  a  United  States  marshal  in  I<mrisiana  ia  a  oonai  deration  sonV 

oient  in  law  to  bo  the  basis  of  a  legal  obligation. 

The  opinion  contains  the  facts. 

MeCay  and  Edwards,  for  the  plaintiff. 

WSUam  Corndiuty  for  the  defendant  and  appellant 

By  Court,  Voorhks,  J.  The  defendant,  being  United  States 
marshal,  offered  a  reward  of  five  hundred  dollars  for  the  arrest 
of  William  H.  Wilder,  a  fugitive  from  justice.  Henry  Mur- 
ray, the  plaintiff,  made  the  arrest  in  the  city  of  Mobile,  and 
apprised  the  defendant  of  the  fact.  The  latter  directed  the 
former  to  conduct  the  prisoner  to  the  station  of  the  Pontchar- 
train  railroad  at  the  lake,  promising  to  pay  the  amount  stipu- 
lated. 

William  H.  Wilder  having  been  handed  over  to  the  defend- 
ant, from  whose  custody  he  was  a  fugitive,  the  latter  refused 
to  comply  with  his  promise,  on  the  ground  that  the  reward  had 
been  offered  in  his  capacity  of  United  States  marshal,  and 
that,  in  consequence,  he  was  not  bound  individually. 

It  is  true  that  Kennedy  signed  these  instruments  with  the 
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addition  of  the  words  "U.  S.  marshal,"  but  he  did  not  pretend 
to  act  in  this  matter  as  the  agent  of  the  general  government. 
As  marshal  of  this  district,  it  was  his  duty  to  take  the  necessary 
steps  to  arrest  Wilder,  and  in  proclaiming  a  reward  to  further 
this  object  he  was  acting  as  a  principal.  He  knew,  and  every- 
body knew,  that  this  reward  was  not  due  by — nay,  had  not 
been  stipulated  on  behalf  of — the  government. 

This  was  not  a  nudum  pactum,  as  contended  for  by  the  de- 
fendant's counsel;  the  arrest  of  the  fugitive,  and  his  delivery 
from  another  state  into  the  hands  of  the  marshal  in  the  parish 
of  Orleans,  were  a  consideration  sufficient  in  law  to  be  the 
basis  of  a  legal  obligation. 

Judgment  affirmed. 

Land,  J.,  did  not  sit  in  this  case. 


Actio*  on  Pbokds  of  Abmt  Omen  in  his  official  capacity  to  pay  a 
reward  for  apprehending  a  deserter  cannot  be  maintained:  BeOmap  y.  JMe>- 
hari,  20  Am.  Bee.  621,  and  note  622. 

Public  Agents  abb  not  Personally  Liablb  on  contracts  made  by  them 
lor  the  public,  unless  an  intent  to  bind  themselves  is  clearly  apparent:  JftHsp 
t.  Fbrd,  68  Am.  Deo.  687,  note  602;  see  also  Ogdem  ▼.  Raymond,  68  Id.  420. 


Cranwell  v.  Ship  Fosdiok. 

[16  Louisiana  Annual,  485.] 

Common  CUbmib  xb  Liablb  bob  Loss  or  injury  to  goods  committed  to  his) 
charge,  unless  occasioned  by  accidental  and  uncontrollable  events. 

Custom  in  Opposition  to  PosrnvB  Law  will  not  be  recognised. 

Common  Cabbibb  is  Liablb  fob  Loss  sustained  by  shipper  caused  by  im- 
proper stowage,  or  by  proximity  of  oil  to  flour,  with  full  knowledge  em 
the  part  of  the  carrier  of  the  injurious  effect  which  the  ott  would  predaoe 
on  the  balance  of  the  cargo. 

■ 

Thb  opinion  contains  the  facts. 

Oatiher  and  McPheeten,  for  the  plaintiff  and  appellant. 

Singltton  and  Clack,  for  the  defendants. 

By  Court,  Duffel,  J.  This  suit  commenced  by  attachment, 
and  resulted  in  a  judgment  in  favor  of  the  plaintiff  for  on* 
thousand  one  hundred  and  thirty  dollars  and  seventy-five  cents; 
the  defendants  appealed. 

The  plaintiff  charges  that  his  agent  in  New  Orleans  shipped 
on  the  thirtieth  of  September  and  the  third  of  October,  185?, 
on  the  ship  Fanny  Fosdick,  then  in  this  port,  and  bound  on  a 


June,  I860.]        Cranwell  v.  Ship  Fosdick.  191 

voyage  to  New  York,  in  good  order  and  well  conditioned,  six 
hundred  barrels  of  flour,  to  be  delivered  to  Frost  &  Forrest  of 
New  York;  that  the  flour  was  stowed  with  Breckenridge  coal- 
oil,  and  was  thereby  seriously  damaged,  and  rendered  unmer- 
chantable and  unfit  for  family  use,  as  it  was  thoroughly  im- 
pregnated with  the  smell  of  the  oil,  and  that  the  same  was  sold 
at  auction,  for  account  of  whom  it  might  concern,  at  a  loss 
of  one  thousand  five  hundred  and  eighty-two  dollars  and 
seventy-five  cents,  including  expenses,  and  the  unwarrantable 
delay  of  said  ship  in  leaving  the  port  of  New  Orleans. 

The  defendants  pleaded  the  general  issue. 

The  bills  of  lading  contain  the  limitation,  "weight  and 
contents  unknown,"  and  it  is  admitted  that  forty-eight  barrels 
of  Breckenridge  coal-oil  were  stowed  in  the  ship  on  the  ninth, 
and  one  hundred  and  fifty  barrels  on  the  twenty-third  of 
October,  1857. 

The  evidence  shows  that  the  vessel  was  well  ventilated,  and 
that  her  cargo  was  well  stowed.  William  Thompson,  a  marine 
surveyor  of  New  York,  who  examined  as  such  the  cargo,  says: 
"  The  barrels  of  oil  were  stowed  in  the  ground  tier  of  the  ship, 
from  the  main  hatch  forward,  for  about  twenty  feet;  on  top  of 
the  oil  were  barrels  of  molasses  and  sugar;  the  flour  was 
stowed,  forward  and  aft,  in  the  lower  hold  by  itself;  there  was 
no  oil  under  it  or  on  the  top  of  it.  The  oil  was  from  twenty-five 
to  thirty  feet  from  the  flour.  The  stowage  of  the  cargo  waff 
good  and  proper.  About  half  of  the  flour  was  between  decka 
Some  little  of  the  flour  was  stained  by  the  sweating  of  the 
vessel  and  some  little  by  the  sea  water.1'  Although  all  the 
witnesses  do  not  agree  to  the  exact  position  of  the  oil  and 
flour,  they  nevertheless  all  declare  that  the  oil  and  flour  were 
placed  apart  from  each  other,  the  distance  varying  from  twenty- 
five  to  fifty  feet. 

There  also  appears  to  be  a  diversity  of  opinion  as  to  the 
damaged  condition  of  the  flour.  The  barrels  were  externally 
in  good  order.  Hicks,  one  of  the  witnesses  of  the  plaintiff, 
says  that  the  flour,  to  him,  "tasted  pure,  fresh,  and  good/' 
Dwyer  and  Cormier,  defendants'  witnesses,  testify  that  the 
flour  came  out  in  gdbd  order,  free  from  smell.  The  weight  of 
evidence  is,  however,  the  other  way,  and  we  have  no  doubt 
that  the  flour  was  more  or  less  impregnated  with  the  smell  of 
the  oil. 

One  of  the  witnesses  says  that  he  had  some  of  the  flour 
made  into  bread,  and  that  the  bread  retained  the  smell  and 
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taste  of  the  oil,  and  that  the  flour  could  only  be  useful  for 
starch  manufactories;  and  the  general  opinion  is  that  the  floor 
was  unmerchantable.  The  consignees  complained  to  the  mas- 
ter and  agents  of  the  ship,  that  the  flour  was  damaged  before 
it  was  received  by  them.  It  was  thus  received  on  the  twelfth 
of  January,  1858,  and  was  sold  at  auction  "for  account  of 
whom  it  might  concern,"  on  the  twenty-first  of  January,  1858: 
one  hundred  barrels,  at  five  dollars  and  twenty-five  cents  per 
barrel;  one  hundred  barrels,  at  five  dollars  twelve  and  one  half 
cents  per  barrel;  and  four  hundred  barrels,  at  five  dollars  per 
barrel. 

It  is  also  established,  by  the  evidence,  that  this  ship  was  a 
general  ship,  engaged  in  the  business  of  carrying  general  car- 
goes for  freight,  and  that  it  is  usual  to  take  in  such  ships 
sugar,  molasses,  flour,  oil,  and  other  articles  of  a  volatile  char- 
acter, which  are  stowed  together  in  the  hold,  unless  objection 
be  made,  and  that  no  objection  was  made  in  this  instance; 
that  this  ship  and  other  ships  have  carried  such  cargoes  with* 
out  causing  any  injury  to  the  flour,  and  some  of  the  witnesses 
argue  that  this  is  a  custom  well  known  to  shippers  of  flour. 
On  the  other  side,  such  usage  is  contested  by  other  witnesses; 
and  it  is  in  proof  that  this  very  oil  had  been  refused  on  another 
general  ship  in  the  same  trade,  lest  it  should  have  damaged 
the  other  cargo,  and  that  Fosdick  was  advised  in  a  friendly 
way  not  to  take  the  oil,  as  witness  thought  it  would  damage 
the  other  portion  of  the  cargo.  Another  witness  says:  "Appli- 
cation was  made  to  me,  during  last  September,  to  take  on  a 
vessel,  for  which  I  was  agent,  a  quantity  of  Breckenridge  coal- 
oil,  which  I  refused  to  take,  because  I  felt  certain  that  it  would 
damage  the  other  cargo  I  had  on  board  the  ship,  which  was 
principally  flour  and  wheat" 

The  witness  Britton  says  "  that  he  does  not  think  that  flour 
would  be  injured  by  the  odor  of  this  oil  permanently,  because 
it  passes  off  rapidly;"  but  it  appears  that  the  smell  is  very 
offensive,  and  that  flour  is  easily  injured  by  being  put  in  con- 
tact with  other  objects. 

Had  not  the  flour  been  seriously  affected,  its  exposure  to  the 
action  of  the  atmosphere,  from  the  twelfth  to  the  twenty-first 
of  January,  would  have  restored  it  to  its  natural  state;  and 
had  it  been  properly  stowed  it  would  not  have  been  affected, 
according  to  the  opinion  of  the  witnesses  who  assert  that  general 
ships  carry  flour  and  coal-oil  without  any  injury  to  the  former. 
We  are,  however,  of  opinion,  from  the  whole  testimony,  that 
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Bieckenridge  coal-oil  is  offensive  and  injurious  to  floor,  and 
that  the  common  carrier  was  put  on  his  guard,  and  is  there- 
fore responsible  for  the  loss  incurred  by  his  neglect  and  want 
of  foresight  in  placing  the  flour  and  oil  in  such  a  manner  as 
Dot  to  expose  the  flour  to  the  contagion  of  the  oil.  Besides, 
the  flour  was  received  in  the  ship  several  days  before  the  oiL 

We  cannot  give  our  assent  to  a  custom  which  will  relieve 
the  common  carrier  of  all  responsibility  towards  the  shipper; 
far  we  consider  that  his  first  obligation  is  to  be  held  liable  for 
the  loss  or  injury  of  the  goods  committed  to  his  charge,  unless 
occasioned  by  accidental  and  uncontrollable  events:  C.  C.  2725; 
Brousseau  v.  Ship  Hudson,  11  La.  Ann.  428,  and  the  authorities 
therein  cited.  Nor  will  we  recognise  the  force  of  a  custom  in 
opposition  to  positive  law:  C.  C.  3;  Tyson  v.  Laidlaw,  18  La, 
381;  Ledoux  v.  Armor  y  4  Rob.  (La.)  881.  Besides  the  author- 
ities  cited,  and  more  particularly  the  cases  of  Baxter  v.  Lcland, 
1  Blatchf.  C.  C.  526,  and  Nettleton  v.  Ship  Fanny  Fosdick,  18 
How.  Pr.  328,  recently  decided  by  Judge  Betts,  in  the  United 
States  district  court  erf  New  York,  presents  a  different  state  of 
frets  in  several  important  particulars.  Here  we  have  a  real 
loss,  caused  either  by  improper  stowage,  or  by  the  proximity 
of  the  oil  and  flour,  with  a  fall  knowledge,  on  the  part  of  the 
owner,  of  the  injurious  effect  which  the  oil  would  produce  on 
the  balance  of  the  cargo,  to  which  must  be  added  the  fact  that 
the  six  hundred  barrels  of  flour  had  been  received  by  the  ship 
before  she  had  taken  any  oil. 

The  district  judge  allowed  one  dollar  and  seventy-five  cents 
for  each  barrel,  and  eighty-two  dollars  and  seventy-five  cents 
far  the  expenses  incurred;  we  think  that  a  lower  estimate 
should,  under  the  evidence,  have  been  taken.  The  witnesses 
who  speak  of  the  flour  market  at  the  time  this  flour  was  de- 
livered quote  it  at  six  dollars,  six  dollars  and  seventy-five 
cents,  and  seven  dollars;  taking  six  dollars  and  fifty  cents  as 
the  true  value,  we  have  three  thousand  nine  hundred  dollars; 
deduct  gross  proceeds  of  the  flour  sold  at  auction,  three  thousand 
and  thirty-three  dollars  and  fifty  cents;  difference,  eight  hun- 
dred and  sixty-six  dollars  and  fifty  cents,  to  which  add  ex- 
penses eighty-two  dollars  and  seventy-five  cents — total  nine 
hundred  and  forty-nine  dollars  and  twenty-five  cents. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court 
be  reversed;  and  it  is  further  ordered,  adjudged,  and  decreed 
that  the  plaintiff  do  recover  of  the  defendants  in  solido  the 
sum  of  nine  hundred  and  forty-nine  dollars  and  twenty-five 
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eents,  with  legal  interest  from  judicial  demand,  say  the  thir- 
teenth of  March,  1858,  till  paid,  and  the  costs  of  the  lower  court, 
and  with  privilege  on  the  property  attached.  It  is  further  or- 
dered that  the  costs  of  the  appeal  be  paid  by  the  plaintiff. 

Land,  J.,  did  not  sit  in  this  case. 


OoMwnr  Carriers  abb  Insurers  against  all  Ion  except  that  occasioned 
by  the  act  of  God  or  the  pablio  enemies:  Powell  r.  JRUt,  64  Am.  Deo.  158* 
New  Brunswick  etc  Co.  y.  Tien,  Id.  894;  Fergus**  v.*  Brent,  71  Id.  582,  and 
notes  to  these  oases. 

UsAdi  nr  Contliot  with  Law  has  no  validity:  Coos  r.  (/MUey,  68  Adl 
Deo.  633*  and  note  638. 

Owhbb  of  Vbbsbl  n  Lzablb  fob  DiXAoa.to  goods  caused  by  improper 
stowage:  Montgomery  r.  Ship  Abby  Pratt,  64  Am.  Deo.  662}  see  also 
t.  Skh,  63  Id.  67%  and  note  672. 
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Upper  Estate  n  Entitled  to  Natural  Servitude  upon  Lowxb  Enm 
for  the  purposes  of  drainage;  and  levees  or  dams  erected  to  prevent  the9 
flow  of  waters  of  a  stream  passing  through  both  estates  are  an  infringe- 
ment upon  the  right  of  servitude  appertaining  to  the  upper  estate. 

Enjoyment  of  Right  of  Servitude  possessed  by  upper  estate  cannot  be 
disturbed  or  molested  by  damming  np  the  natural  outlet  for  the  waters 
flowing  from  such  estate,  although  possibly  no  actual  injury  might  result 
therefrom. 

Proprietor  mat  Resort  to  Abtifioul  Drainage,  but  not  so  as  to  per- 
vert the  right  of  servitude,  as  originating  from  the  natural  situation  of 
the  estate. 

Proprietor  is  not  Entitled  to  Divert  Flow  of  Water  on  his  estate 
from  the  front  to  the  rear,  so  as  to  effect  his  drainage  in  an  opposite 
direction,  to  the  detriment  of  adjoining  proprietors. 

The  opinion  states  the  facte. 

Cuny  and  Hawkins,  for  the  plaintiff. 

Smith  and  Spencer,  for  the  defendant  and  appellant. 

By  Court,  Voorhibs,  J.  The  object  of  this  suit,  on  the  part 
of  the  plaintiff,  is  to  compel  the  defendant  to  remove  the  ob- 
structions which  the  latter  has  erected  across  bayou  Peter. 

In  the  answer,  the  defendant  asks,  by  way  of  reconvention, 
that  the  plaintiff  be  compelled  to  close  the  ditches  by  which 
the  latter  drains  his  plantation  through  this  bayou. 

The  parties  own  adjoining  plantations,  through  which  runs 
the  bayou  Peter.    The  plaintiff's  estate  is  situated  above,  and 


I  ^- 
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is  consequently  entitled  to  a  natural  servitude  upon  the  lower 
estate  of  the  defendant,  for  purposes  of  drainage.  The  levees 
or  dams  erected  to  prevent  the  flow  of  the  waters  in  this  stream 
are  an  infringement  upon  the  right  of  servitude  appertaining 
to  the  upper  estate." 

"  The  proprietor  below/9  says  the  code,  "is  not  at  liberty  to 
raise  any  dam,  or  to  make  any  other  work  to  prevent  this  run- 
ning of  the  water:"  C.  C.  656. 

The  defendant's  counsel  contends  strenuously  that  but  a 
■mall  portion  of  the  plaintiff's  lands,  from  their,  natural  situa- 
tion, drains  by  means  of  the  bayou  Peter,  and  that  no  injury 
can  result  from  the  levees  or  dams  complained  o£  inasmuch  as 
one  of  the  forks  of  the  bayou  is  amply  sufficient  for  that  pur- 
pose. We  do  not  think  that  the  evidence  bears  out  this  posi- 
tion; but  at  all  events,  this  is  not  precisely  the  question.  For 
if  the  stream  dammed  up  is  the  natural  outlet  for  the  water 
flowing  from  the  estate  of  the  plaintiff,  that  is  a  right  of  servi- 
tude which  he  possesses;  and  in  the  enjoyment  of  this  right, 
he  should  not  be  disturbed  or  molested,  although  possibly  no 
actual  injury  might  otherwise  result:  C.  C.  779. 

The  verdict  of  the  jury,  on  this  branch  of  the  case,  meets 
oar  concurrence;  but  we  think  that  the  defendant  is  entitled 
to  relief  on  his  reconventional  demand. 

The  evidence  shows  that  the  lands  of  the  plaintiff  drain 
naturally  in  the  rear,  with  the  exception  of  a  small  portion  or 
the  second  bank  of  the  bayou  on  both  sides.  The  law,  it  is 
true,  recognises  the  right  of  a  proprietor  to  perform  artificial 
drainage,  but  not  so  as  to  pervert  the  right  of  servitude,  as 
originating  from  the  natural  situation  of  the  place.  The 
plaintiff  is  not  entitled  to  divert  the  flow  of  the  waters  on  his 
plantation  from  the  front  to  the  rear,  so  as  to  effect  his  drain- 
age in  an  opposite  direction,  to  the  detriment  of  other  adjoin- 
ing proprietors.  The  plaintiff's  ditches,  four  in  number,  on 
the  vrest  side  of  bayou  Peter,  and  one  on  the  east  side,  should 
be  closed  at  the  highest  point  on  the  first  bank  of  the  bayou, 
without  prejudice  to  the  right  of  the  plaintiff  to  drain  in  this 
bayou  the  lands  situated  between  this  ridge  and  the  stream. 

It  is  therefore  ordered  and.  decreed  that  the  judgment  of 
the  district  court  on  the  verdict  of  the  jury  be  amended,  so  as 
to  compel  the  plaintiff  to  close  his  ditches  (four  in  number  on 
the  west  and  one  on  the  east  side  of  bayou  Peter)  at  the  high- 
est point  of  the  first  bank,  as  stated  in  the  foregoing  opinion; 
and  it  is  further  adjudged  that,  in  other  respects,  the  judg* 
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men!  be  affirmed,  the  plaintiff  paying  the  costs  of  appeal,  and 
the  defendant  the  costs  of  the  district  court 


Propbxbxor  below  cannot  Raise  Any  Dam  or  other  obstruction  to  pre- 
vent the  water  from  running,  when  a  servitude  is  due  by  the  lower  estate  to 
receive  waters  which  run  naturally  from  the  upper  estate,  and  the  proprietor 
above  can  do  nothing  whereby  such  servitude  is  rendered  more  burdensome* 
Detakommtye  v.  Jmdioe,  71  Am,  Deo.  621,  and  note  525;  bat  the  upper  pro- 
prietor may  remove  an  embankment  which  obstructs  the  natural  flow  of 
water  onto  the  land  below:  Overton  v.  Sawyer,  02  Id.  170,  and  note;  also  Air- 
rote  v.  Landry,  pott,  p.  199. 

Owhsb  of  Dominant  Tenement  mat  Construct  AsmriGLAL  Ditches  sod 
osnals  to  improve  his  land,  or  prepare  it  for  agriculture,  bat  in  so  doing  must 
conform  as  nearly  as  possible  to  the  coarse  of  the  natural  drains:  LaUimore  v. 
Dam,  33  Am.  Dec  681;  Kamffma*  v.  Qriemw,  67  Id.  437,  and  notes  to  these 
eases;  Elliott  v.  Rhctt,  57  Id.  750. 

Proprietor  of  Land  Fronting  oh  Bayou  cannot  maintain  artificial  drain- 
age, throwing  the  water  upon  the  rear  plantation,  when  the  natural  drainage 
is  lateral,  in  consequence  of  being  intercepted  by  a  ridges  Kttgort  v.  Greets** 
b&%  6t  Am.  Deo.  597,  note  600t 
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cannot  Demand  Payment,  in  the  same  action,  of  two 
notes  given  by  the  debtor,  and  both  dated  at  the  same  place,  on  the 
day,  and  both  payable  to  such  firm  at  the  same  time,  when  it  is  shown 
that  the  firm  was  composed  of  different  persons  at  the  time  when  the  in- 
debtedness was  oica tod,  which  farms  the  consideration  of  the  notes. 

Old  and  New  Firm  are  Considered  in  Law  as  distinct  and  separate  per- 
sons, with  distinct  and  separate  rights  and  obligations,  and  cannot*  as 
creditors,  Join  in  the  same  action  their  separate  and  distinct  demands 
against  a  debtor. 

etaAjun  Creditors  cannot  Join  nr  Action  aoainsi  nm  Debtor, 
melees  there  is  a  joint  interest  in  the  thing  demanded,  or  a  prrdty  ef  eoa> 
traot  which  authorises  the  joinder. 

The  opinion  contains  the  facts. 

Morrison  and  Purvis,  for  the  plaintiffs, 

T.  0.  Benton,  far  the  defendant  and  appellant. 

By  Court,  Land,  J.  The  defendants  are  sued  on  two  prom- 
issory notes — one  for  one  thousand  four  hundred  and  seventy* 
three  dollars  and  thirty-two  cents,  and  the  other  for  eight 
hundred  and  fifty-three  dollars  and  twelve  cents — and  both 
dated  at  the  same  place  and  on  the  same  day,  and  both  pay* 
able  to  Dyas  &  Co.,  of  New  Orleans;  and  both  payable  twelve 
months  alter  date 
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The  defendants  filed  an  exception  to  the  suit,  on  the  ground 
that  two  actions  have  been  cumulated  contrary  to  law,  in  this, 
to  wit,  that  the  firm  of  Dyas  A  Co.  was  composed  of  different 
persons,  when  the  indebtedness  was  created  which  forms  the 
consideration  of  the  first  note  for  one  thousand  four  hundred 
and  seventy-three  dollars  and  thirty-two  cents,  from  those  per- 
sons who  composed  said  firm  when  the  indebtedness  was  in* 
cnrred  which  formed  the  consideration  of  the  second  note,  to 
wit,  the  note  for  eight  hundred  and  fifty-three  dollars  and 
twelve  cents;  in  other  words,  that  two  distinct  creditors  had 
joined  in  the  same  action  against  them  their  separate  and  dis- 
tinct demands. 

The  defendants  also  filed  an  affidavit  for  a  continuance  of 
the  trial  op  the  exception,  on  the  ground  that  they  have  been 
unable  to  procure  the  testimony  of  a  witness  residing  in  the 
city  of  New  Orleans,  to  prove  the  facts  stated  in  their  excep- 
tion, to  wit,  that  the  persons  who  composed  the  old  firm  of 
Dyas  A  Co.  were  different  from  those  who  compose  the  new 
firm  of  Dyas  A  Co. 

The  exception  and  the  application  for  continuance  were 
overruled,  and  the  defendants  reserved  their  hill  of  exceptions. 

It  is  the  opinion  of  the  court  that  if  the  exception  were  true 
in  point  of  fact,  that  it  was  sufficient  in  law  to  dismiss  the 
action,  and  that  the  continuance  should  have  been  granted. 

If  the  facts  be  true,  as  alleged  in  the  exception,  that  the  old 
firm  was  separate  and  distinct,  or,  which  is  the  same  thing, 
that  it  was  composed  of  different  persons  from  those  compos- 
ing the  new  firm  of  Dyas  A  Co.,  then  the  old  firm  was  as  sep- 
arate and  distinct  in  law  from  the  new  firm  as  one  man  is 
from  another,  and  its  rights,  duties,  obligations,  and  liabilities 
were  as  separate  and  distinct  as  those  of  one  individual  from 
those  of  another.  And  a  debt  due  to  the  old  firm  would  not 
be  a  debt  to  the  new,  for  which  the  latter  firm  could  maintain 
an  action,  for  the  want  of  that  legal  interest  in  the  thing  de- 
manded winch  is  necessary  to  constitute  a  cause  of  action,  or 
to  give  a  party  a  legal  standing  in  the  oourts. 

On  the  other  hand,  the  old  and  new  firm,  being  considered 
in  law  as  separate  and  distinct  persons,  with  separate  and  die* 
Snct  rights  and  obligations,  could  not,  as  creditors,  join  in  the 
•mme  action  their  separate  and  distinct  demands  against  their 
debtor. 

In  the  case  of  Weaver  v.  Armani,  14  La.  Ann.  182,  we  had 
tHttnmfty"  to  say  "that  the  law  does  not  permit  a  creditor  to  sue 
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all  of  his  debtors  in  the  same  action,  unless  there  is  a  joint 
liability,  or  privity  of  contract,  which  authorizes  the  joinder; 
nor  will  it  permit  a  party  to  be  joined  in  a  demand  in  which 
he  has  no  interest." 

The  converse  of  this  proposition  is  equally  true;  that  is  to 
say,  the  law  does  not  permit  separate  creditors  to  join  in  an 
action  against  their  debtor,  unless  there  be  a  joint  interest  be- 
tween them  in  the  thing  demanded,  or  a  privity  of  contract, 
which  authorizes  the  joinder. 

To  hold  otherwise  would  be  at  variance  with  the  well-set- 
tled rules  of  pleading,  and  might  lead  to  a  multiplicity  and 
confusion  of  pleas  and  issues,  at  present  unknown  to  our  sys- 
tem of  practice,  to  say  nothing  of  the  consequences  of  a  gen- 
eral verdict  and  judgment  rendered  in  such  a  case,  consolidating 
the  claims  into  one,  or  allowing  some  and  rejecting  others. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment be  reversed,  and  that  the  cause  be  remanded  to  the  lower 
court  for  further  proceedings  according  to  law,  and  that  the 
plaintiffs  pay  the  costs  of  this  appeal. 

Partners  Suing  must  All  bb  Entitled  to  Recover:  Gockrcm  t.  Chm* 
mtngham,  60  Am.  Dec  186. 

Whin  Joint  Suit  mat  bb  Maintained  by  parties  having  separate  and 
rights,  see  jrerriSr.  Late,  47  Am.  Deo.  877. 
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Whbbb  Proper  Modi  of  Executing  Judgment  is  by  writ  of  possession,  is 
need  not  be  mentioned  in  the  decree  that  snoh  writ  shall  issue. 

Difficulty  of  Ezboutino  Judgment,  by  reason  of  uncertainty  in  the  de- 
cree, is  no  concern  of  the  clerk.  It  is  his  duty  to  issue  the  writ  in  the 
manner  pointed  out  by  law. 

In  Exboutino  Writ  of  Possession,  Officer,  is  Bound  to  consult  the  peti- 
tion and  the  reasons  for  judgment,  if  necessary  to  explain  what  is  uncer- 
tain in  the  decree,  and  will  be  responsible  in  damages  if  he  neglect  or 
refuse  to  execute  the  judgment,  if  practicable  with  snoh  explanations 

The  opinion  contains  the  facts. 

Philips,  and  Mann  and  Augustin,  for  the  relator. 

A,  Bondy y  in  pro.  per.,  defendant. 

By  Court,  Buchanan,  J.  The  relator  asks  far  the  interpo* 
jition  of  the  authority  of  this  court  to  compel  the  clerk  of  the 
district  court  to  issue  a  writ  of  possession,  in  execution  of  ihm 
decree  of  this  court 
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The  answer  of  the  clerk  ia,  in  substance,  that  the  ittaanoe 
of  such  a  writ  is  no  part  of  the  decree;  and  moreover,  that  the 
writ  is  impracticable  for  want  of  a  description,  in  the  decree, 
of  the  property  recovered  by  plaintiff  of  defendant 

1.  By  the  decree,  the  plaintiff,  Marguerite  C.  Dectdr,  had 
judgment  against  defendant,  Ovide  Lejeune,  for  the  dotal  prop- 
erty derived  from  the  successions  of  J.  B.  Decuir,  deceased,  and 
Madaline  Lacour,  deceased.  The  proper  mode  of  executing 
this  judgment  was  by  writ  of  possession:  C.  P.  680,631.  There 
was  no  more  necessity  of  mentioning  in  the  decree  that  a  writ 
of  possession  should  issue  than  there  would  be  to  decree  a  fieri 
facia*  in  a  judgment  for  a  sum  of  money:  C.  P.  628. 

2.  The  difficulty  of  executing  the  judgment,  by  reason  of 
uncertainty  in  the  decree,  even  supposing  such  difficulty  to 
exist,  was  no  concern  of  the  clerk.  His  duty  was  to  issue  the 
writ  in  the  manner  pointed  out  by  the  articles  of  the  code  of 
practice  above  quoted,  630  and  631. 

In  executing  the  writ  of  possession,  the  sheriff  will  be  bound 
to  consult  the  petition  and  the  reasons  for  judgment,  if  neces- 
sary to  explain  what  is  uncertain  in  the  decree,  and  will  be 
responsible  in  damages  to  plaintiff,  if  he  neglect  or  refuse  to 
execute  the  judgment,  if  practicable  with  those  explanations: 
WUliams  v.  Kelso,  7  La.  406;  Melancon  v.  Duhamd,  8  Mart, 
N.  8.,  7. 

It  appears  to  us  that  the  clerk  has  in  this  case  raised  an  issue 
with  which  he  had  no  concern;  and  our  decision  of  which  would 
not  be  binding  upon  parties  really  interested. 

Let  a  peremptory  mandamus  issue,  as  prayed  for,  at  the  costs 
of  the  defendant  in  this  proceeding,  Alcide  Bondy. 


Jusxmatno*  or  OmoxB  by  ma  Procjhs:  8oe  Kmkton  v.  Little,  64  Am. 
Dee.  297;  JKOtysT.  Buvcll,  62  Id.  880;  ffsMerr.lfcCHrr,  61  Id.  881;  Clark* 
w.  May,  Id.  470^  and  citatum*  in  notes  to  those 


Babbow  v.  Landbt. 

[16  Louisiana  Annual*  68L] 

Utter  PBOPxmoa,  nr  Kxkkiiihihq  Sebvitudi  which  bo  possesses  npon  the 
lower  estate,  has  no  right  to  add  thereto  a  body  of  water,  which,  being 
left  to  its  natural  course,  would  not  have  found  its  way  to  the  lower 
estate,  nor  can  it  be  urged  that  the  aggravation  of  the  serritode  is  a 
benefit  to  the  lower  estate. 

TJjtoke  Louisiana  Oodb,  It  is  SiavrruDi  Dun  by  Lowxe  Estatb  to  receive 
the  waters  whicn  run  naturally  from  the  upper  estate,  provided  the  in- 
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dnstry  of  nam  has  not  been  need  to  create  such  servitude,  and  the  upper 
proprietor  is  not  thereby  prevented  from  cultivating  bio  lands,  and  facili- 
tating their  drainage  on  the  lower  estate;  at  the  same  time,  the  proprietor 
above  can  do  nothing  whereby  the  natural  servitude  may  be  rendered 
more  burdensome, 

LOWBB  PBOiPMHOIl  OAHWOT  RAKE  AXY  DAM  OB  OlHlB  WOBK  to  preTBBt- 

the  enjoyment,  by  the  upper  proprietor,  of  a  servitude  which  exists  in 
favor  of  his  estate,  notwithstanding  the  met  of  an  aggravation  of  the  ser- 
vitude.   The  remedy  is  by  injunction. 
Wbskb  Parties  hats  Rbcifbocally  Violated  Law,  neither  is   entitled 
to  damages. 

The  opinion  states  the  facts. 

Durant  and  Hornor,  and  Mills  and  Le  Blanc,  for  the  plaintiff! 

Johnson  and  Denis,  for  the  defendant  and  appellant 

By  Court,  Voobhtjbs,  J.  The  parties  are  proprietors  of  ad* 
jaoent  plantations.  The  land  of  the  plaintiff  drains  naturally 
oyer  the  rear  portion  (sec.  121)  of  the  defendant's. 

The  present  controversy  has  arisen  from  the  fact  that  the 
defendant  has  erected  a  dam  or  levee  on  section  121,  whioh 
has  the  effect  of  interrupting  this  natural  flow  of  the  waters. 
In  answer  to  the  petition,  the  object  of  which  is  to  have  these 
impediments  removed  and  damages  awarded,  the  defendant 
contends  that  the  plaintiff  has  aggravated  the  natural  servi- 
tude; hence  a  reconventional  claim  for  damages,  and  a  de- 
mand to  have  closed  the  works  causing  such  aggravation. 

It  appears  that  by  a  contract  entered  into  between  the  plain* 
tiff  and  the  municipal  authorities  of  the  town  of  Donaldson- 
▼ille,  the  former  obligated  himself  to  receive,  by  means  of  a 
ditch  or  canal  through  his  lands,  the  waters  running  from  the 
town;  and  that  this  contract  has  been  carried  into  execution. 
It  is  in  proof  that  this  body  of  water,  at  least  from  Claiborne 
street  to  the  Mississippi  river,  drains  naturally  in  a  different 
direction,  that  is,  in  a  line  parallel  to  the  river,  and  that  there 
is  a  natural  outlet  across  the  defendant's  plantation  at  about 
ten  arpents  from  the  front  line  on  the  Mississippi,  and  thence 
across  the  plantation  of  the  lower  proprietor.  But  the  canal 
or  ditch  through  which  the  plaintiff  drains  the  town  of  Don- 
aldsonville  runs  nearly  at  right  angles  with  the  above-men* 
tioned  natural  drains,  and  after  leaving  the  plaintiff's  planta- 
tion, at  forty  arpents  from  the  bayou  Lafourche,  discharges  it* 
waters  on  section  121  of  the  defendant's  plantation. 

In  other  words,  not  only  do  the  waters  flow  naturally  from 
the  upper  to  the  lower  estate,  but  a  body  of  waters  is  thereto 
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added,  which,  being  left  to  its  natural  oouree,  would  not  hare 
found  its  way  to  that  locality.  It  is  argued  that  this  is  a  ben- 
efit to  the  lower  estate,  inasmuch  as  the  aggravation  of  the 
servitude  is  felt  at  a  low  and  marshy  place;  whilst  otherwise 
the  waters  would  be  thrown  upon  the  arable  lands. 

Such  may  be  the  case,  but  this  is  a  matter  which  concerns 
only  the  defendant  If  he  prefers  that  the  servitude  be  exer- 
cised at  a  spot  more  or  less  injurious  or  beneficial  to  himself, 
it  is  his  own  look-out;  and  the  only  question  is  how  the  waters 
naturally  flow:  BecknM  v.  Weindhaly  7  La.  Ann.  291. 

"It  is  a  servitude  due  by  the  estate  situated  below  to  receive 
the  waters  which  run  naturally  from  the  estate  above,  provided 
the  industry  of  man  has  not  been  used  to  create  that  servitude :" 
C.~C.  656.  The  plaintiff,  under  this  provision  of  the  law, 
would  not  be  prevented  from  cultivating  his  fields  and  facili- 
tating their  drainage  on  the  lower  estate;  but  it  is  evident  that 
the  act  of  draining  the  town  of  Donaldsonville,  according  to 
the  terms  of  his  contract,  is  a  violation  of  the  text,  which  says: 
"The  proprietor  above  can  do  nothing  whereby  the  natural 
servitude  due  by  the  estate  below  may  be  rendered  more  bur- 
densome:" Same  article;  Pardessus,  Serv.,  p.  130,  sec.  83;  Id., 
p.  149. 

On  the  other  hand,  the  defendant  has  invaded  the  rights  of 
the  plaintiff  by  the  dam  or  levee  erected  along  the  back  line 
of  the  hitter's  plantation.  "The  proprietor  below  is  not  at 
liberty  to  raise  any  dam  or  to  make  any  other  work  to  prevent 
this  running  of  the  water:91  Same  article;  Toullier,  III.,  sec. 
609. 

This  cautfe  was  submitted  to  two  juries;  the  first  time  in  the 
parish  of  Ascension,  where  the  estates  are  situated,  and  the 
second  time  in  the  parish  of  Jefferson,  where  the  case  had 
been  subsequently  removed  by  a  change  of  venue.  The  former 
verdict  was  in  favor  of  the  defendant  generally,  whilst  the 
latter  ordered  the  demolition  of  the  works  erected  by  the  de- 
fendant, but  rejected  the  plaintiff's  claim  for  damages. 

In  our  opinion,  the  levee  or  dam  should  be  demolished,  and 
the  canal  back  of  Donaldsonville  closed,  so  as  to  prevent  the 
waters  between  Claiborne  street  and  the  river  from  draining 
through  the  canal  on  the  plaintiff's  plantation. 

With  regard  to  the  damages  claimed  by  both  parties,  it  is 
evident  that  they  are  entitled  to  none,  as  they  have  recip- 
rocally violated  the  law  in  this  very  respect  Besides,  no 
damages  are  specifically  proved;   and,  under  the   circum- 
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stances,  we  do  not  feel  disposed  to  interfere  with  the  finding  of 
both  juries  who  sat  in  this  cause. 

We  concur  with  the  district  judge  in  his  charge  to  the  jury, 
that,  notwithstanding  the  fact  of  the  aggravation  of  the  servi- 
tude on  the  upper  estate,  the  defendant  had  not  the  right  to 
erect  a  dam  or  levee.  Instead  of  taking  the  law  in  his  own 
hands,  he  should  have  resorted  to  the  summary  remedy  by 
injunction. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of 
the  district  court  be  amended,  by  adjudging  that  the  plaintiff, 
Robert  R.  Barrow,  do  cause  or  procure  his  canal  or  ditch  to  be 
closed  at  Claiborne  street,  in  the  town  of  Donaldsonville,  or,  if 
he  be  unable  so  to  do,  that  he  cause  the  same  to  be  filled  at 
the  point  where  it  intersects  his  plantation  back  of  said  town; 
that  in  other  respects  the  judgment  be  affirmed;  and  that  the 
plaintiff  pay  the  costs  of  appeal,  and  the  defendant  the  ooets 
of  the  district  court 

Duffel,  J.,  recused  himsell 


Servitudes. — For  a  disonmrion  of  the  questions  arising  m  the  principal 
ease,  mo  Hooper  y.  WW&rbm*  ante,  p.  194,  and  notes,  where  previous  oases  in 
this  series  are  collected. 

Superior  Ownbb  bab  No  Right  to  dig  new  channels  and  oanse  increased 
flow  of  water  through  them  upon  his  inferior's  land,  and  the  lower  proprietor 
may  dam  up  channel!  so  out:  Kaqffmam  y.  Grimmer,  67  Am.  Deo.  487,  and 
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Ddtob's  Ddghabob  todee  Ixsoxvxht  Laws  or  Avotexr  Beam  m  hoi 
Bab  to  Actio*  in  the  courts  of  Maine  instituted  by  a  oitisen  of  Maine 
against  the  debtor  who  resides  in  such  other  state,  although  the  oontraot 
was  made,  and  is  to  be  performed,  in  the  latter  state. 

IsDossnmr  or  Kbootiablb  Nora  n  New  Coimuor  mwm  Paa- 
ties;  and  if  such  note  is  made  in  another  state,  by  a  oitisen  of  saoh  state, 
and  is  payable  at  a  certain  place  in  said  state  to  a  oitisen  thereof,  who, 
before  maturity,  and  before  the  institution  of  prooaedings  in  insolrenoy, 
indorses  it  to  a  citisen  of  Maine,  the  indorsee's  rights  are  not  affected  by 
a  discharge  of  the  maker  under  the  insolvent  laws  of  such  other  state. 

Attachment  or  Gbkditob  Who  is  Grnznr  or  Madtb  gahxot  be  Defeated 
bt  Absohmebt  of  his  debtor's  property  by  the  officers  of  the  law  of 
another  state  under  the  provisions  of  its  insolvency  act. 

Assumpsit  upon  two  promissory  notes  signed  by  Bugbee, 
Hidden,  A  Co.,  the  principal  defendants,  and  by  them  in- 
dorsed.   The  facts  are  stated  in  the  -opinion. 

L.  S.  Moore,  for  the  plaintiff. 

Swiuey  and  Chi&Kdm,  for  the  defendants. 

By  Court,  Kent,  J.  The  questions  between  the  plaintiff  and 
the  principal  defendants  relate  to  the  effect  of  a  discharge  in 
insolvency,  granted  to  the  defendants  by  the  proper  tribunal 
under  the  laws  of  Massachusetts.  It  appears  from  inspection 
of  the  papers  that  the  discharge  was  regularly  granted,  and, 
by  its  terms,  includes  the  contract  as  set  forth  in  each  of  the 
notes  in  suit.  The  question  arises  whether  such  a  discharge 
is  effectual  to  bar  this  action. 
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Both  notes  were  made  in  Boston,  payable  to  defendants9  own 
order,  signed  and  indorsed  by  them  to  citizens  of  Massachu- 
setts, who,  at  Boston,  negotiated  and  sold  them  to  the  plaintiff, 
before  maturity,  and  before  the  commencement  of  proceedings 
in  insolvency.  The  first  of  these  notes  contains  no  specifica- 
tion of  any  place  of  payment;  the  second  is  payable  at  any 
bank  in  Boston.  - 

The  constitutionality,  effect,  and  limitations  of  the  insolvent 
laws  of  individual  states  have  been  discussed  very  thoroughly 
by  courts  in  different  states,  and  by  the  supreme  court  of  the 
United  States.  Nearly  all  the  questions  which  can  arise  have 
been  determined,  and  it  would  be  but  a  useless  effort  to  recapit- 
ulate the  arguments  and  the  reasons  on  which  these  decisions 
are  based,  or  to  cite  a  cloud  of  authorities  already  familiar  to 
the  profession.  It  may  be  useful,  however,  to  state  the  most 
prominent  of  the  points  that  may  now  be  considered  as  settled. 

1.  That  a  state  has  the  constitutional  power  to  pass  insolvent 
laws  in  the  nature  of  bankrupt  laws,  by  which  a  debtor  may 
be  discharged  from  subsequent  contracts,  subject  to  certain 
limitations:  Ogden  v.  Saunders,  12  Wheat.  213,  and  cases  cited 
under  the  following  points. 

2.  That  such  discharge  may  be  granted  from  all  contracts 
made  or  existing  between  citizens  of  the  state  which  enacted 
the  law  and  whose  tribunals  granted  the  discharge:  Stone  v. 
Tibbetts,  26  Me.  110.  And  a  subsequent  change  of  residence 
and  citizenship,  after  making  the  contract,  will  not  affect  the 
validity  of  a  discharge  obtained  by  defendant  before  removal: 
Stevens  v.  Norris,  30  N.  H.  466;  Brigham  v.  Henderson,  1  Cush. 
430  [68  Am.  Dec.  610]. 

3.  That  such  discharge  will  not  bar  an  action  on  a  contract 
between  a  citizen  of  such  state  and  a  citizen  of  another  state, 
where  the  contract  is  not,  by  its  express  terms,  made  payable 
or  to  be  performed  in  the  state  granting  the  discharge:  Palmer 
v.  Goodwin,  32  Me.  535;  Savoye  v.  Marsh,  10  Met  594  [43  Am. 
Dec.  451];  Fiske  v.  Foster,  Id.  597;  Braynard  v.  Marshall,  8 
Pick.  194.  And  this  rule  applies  to  cases  of  such  contracts 
made  in  such  last-named  state  with  a  citizen  of  another  state, 
?rhere  no  place  of  performance  is  named:  Ilsley  v.  Merriam^  7 
Cush.  242  [54  Am.  Dec.  721];  Clark  v.  Hatch,  7  Cush.  455; 
Scribner  v.  Fisher,  2  Gray,  43. 

4.  That  a  negotiable  contract,  payable  generally,  made 
between  citizens  of  the  state  granting  the  discharge,  but  in- 
dorsed bona  fide  to  a  citizen  of  another  state,  before  maturity 
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and  before  proceedings  instituted  in  insolvency,  is  a  new  eon- 
tact  between  the  parties,  and  a  suit  thereon  is  not  barred  by 
such  discharge:  Baneher  v.  Fiske,  33  Me.  316;  Houghton  r. 
Maynard,  5  Gray,  652;  Savoye  v.  Marsh,  10  Met  594  [43  Am. 
Dec.  451];  Anderson  v.  Wheeler,  25  Conn.  603. 

5.  That  no  peculiar  rights  are  acquired  or  loet  by  the  char- 
acter of  the  forum  in  which  the  suit  is  determined,  but  the 
same  principles  apply,  whether  the  case  is  pending  in  the  state 
court  where  the  debtor  resides  and  obtained  his  discharge,  or 
in  the  state  of  the  creditor's  residence,  or  in  the  United  States 
courts:  Cook  v.  Moffat,  5  How.  309. 

6.  That  a  contract  which  is  payable  generally,  without  any 
specified  place,  although  dated  and  given  at  a  place  within  the 
state,  is  not  barred  by  the  discharge,  if  the  contract  is  with  a 
citizen  of  another  state:  See  cases  before  cited. 

The  first  note  falls  clearly  within  the  class  of  cases  which 
are  not  barred  by  the  proceedings  in  insolvency.  The  plain- 
tiff is  and  has  been  a  citizen  of  Maine;  the  note  was  indorsed 
to  him  when  such  citizen,  before  maturity  or  the  commence- 
ment of  the  proceedings  in  insolvency;  and  is  not  payable  at 
any  particular  place  in  or  out  of  Massachusetts. 

The  second  note  presents  another  question  which  has  not 
been  determined  with  the  same  unanimity  as  those  before 
stated.  This  note  is  made  payable  at  any  bank  in  Boston; 
and  it  is  contended  that  this  stipulation  takes  the  case  out  of 
the  principles  of  the  former  decisions,  and  makes  it  subject  to 
the  discharge  offered  in  evidence;  and  that  a  contract,  although 
with  a  citizen  of  another  state,  is  barred  if  it  is  payable  in  the 
state  where  the  debtor  resides  and  has  obtained  his  discharge. 

The  other  questions  being  disposed  of,  the  only  remaining 
one  is,  whether  the  fact  that  the  note  is  made  payable  in  Mas- 
sachusetts gives  efficacy  to  the  discharge,  although  the  con- 
tract is  with  a  citizen  of  another  state. 

We  will  first  consider  the  authorities  bearing  on  this  precise 
point. 

In  Scribner  v.  Fisher,  2  Gray,  43,  a  majority  of  the  court  in 
Massachusetts  decided  that  such  a  note  is  barred  by  a  discharge 
in  insolvency  in  that  state.  This  decision  has  been  reaffirmed 
in  several  cases  decided  subsequently  in  that  court:  6  Id. 
539,  and  note.  No  reasons  are  assigned  in  the  subsequent 
cases.  They  rest  on  the  case  of  Scribner  v.  Fisher,  supra,  in 
which  Metoalf,  J.,  gave  a  dissenting  opinion.  But  this  is  now 
established  as  the  doctrine  of  that  court. 
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In  the  case  of  Demertit  v.  Exchange  Bank,  20  Law  Rep.  606* 
8.  0.,  1  Bran.  Col.  Cas.  598,  Judge  Curtis  held  "that  it  is  not 
competent  for  the  state  of  Maine,  under  the  constitution  of  the 
United  States,  to  pass  any  law  discharging  or  suspending  the 
right  of  action  on  a  contract  made  with  a  citizen  of  another 
state  by  a  citizen  of  Maine.  This  was  settled  in  Ogden  v. 
Saunders,  12  Wheat.  213,  and  Boyle  v.  Zacharie,  6  Pet  848/' 
"It  is  urged,"  says  Judge  Curtis,  "that  where  the  contract  is 
to  be  performed  in  the  state  it  is  not  within  Ogden  v.  Saunders. 
It  has  been  so  held  in  Seribner  v.  Fisher,  2  Gray,  43.  But  I 
cannot  concur  in  that  opinion.  I  consider  the  settled  rule  to 
be  that  a  state  law  cannot  discharge  or  suspend  the  obligation 
of  a  contract,  though  made  and  to  be  performed  within  the 
state,  when  it  is  a  contract  *with  a  citizen  of  another  state. 
Such  was  Justice  Story's  understanding  of  the  decisions  of  the 
supreme  court  of  the  United  States  in  which  he  took  part: 
Springer  v.  Foster,  2  Story,  387." 

Mr.  Justice  Story  has  also  expressed  the  flame  view  of  the 
law  in  his  elementary  works.  In  his  Conflict  of  Laws,  sec.  841, 
he  says  "that  a  discharge  under  any  law  of  the  state  where 
made  will  not  operate  to  discharge  any  contracts,  except  such 
as  are  made  between  citizens  of  the  same  state:"  Very  v.  Mo 
Henry,  29  Me.  214. 

The  court  of  appeals  in  New  York,  in  1852,  in  the  case  of 
Donnelly  v.  Corbett,  7  N.  Y.  500,  had  this  precise  question  be- 
fore them — the  contract  being  payable  in  South  Carolina,  where 
the  debtor  resided  and  was  discharged — the  creditor  being  of 
New  York.  The  court  held  that  an  action  on  a  contract  was 
not  barred  by  a  discharge.  The  ground  of  the  decision  was 
that  a  discharge,  under  a  state  insolvent  law,  of  a  debtor  from 
his  debts  contracted  after  its  passage,  is  valid  as  respects  con- 
tracts between  citizens  of  the  state,  but  invalid  as  to  all  con- 
tracts where  a  citizen  of  another  state  is  a  party.  The  same 
doctrine  is  found  in  Poe  v.  Duck,  5  Md.  1. 

In  Anderson  v.  Wheeler,  25  Conn.  603,  the  case  presented  the 
same  question  as  the  one  before  us — the  original  parties  to  the 
note  were  both  of  New  York,  it  was  indorsed  before  due  to  a 
citizen  of  Connecticut,  it  was  payable  at  a  bank  in  New  York, 
where  the  payee  obtained  his  discharge  in  insolvency.  The 
court  refers  to  the  case  of  Seribner  v.  Fisher,  2  Gray,  43,  but 
dissent  from  it,  and  decide  that  the  fact  of  the  place  of  pay- 
ment being  designated  does  not  take  it  out  of  the  rule  as  laid 
down  in  Judge  Johnson's  opinion,  concurred  in  by  a  majority 
of  the  court  in  Ogden  v.  Saunders,  12  Wheat.  218. 
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We  have  also  the  opinion  of  Mr.  Justice  Baldwin  of  the  an* 
preme  court  of  the  United  States,  in  the  case  of  WoodhuU  v. 
Wagner,  Baldw.  300.  His  decision  is  baaed  on  the  position 
that  bankrupt  or  insolvent  laws  can  have  no  extraterritorial 
effect  on  persons  beyond  the  limits  of  the  state  or  nation. 

The  decisions  which  are  in  opposition  to  the  cases  in  Massa- 
chusetts rest  upon  the  understanding  of  the  doctrine  in  the 
original  case  of  Ogden  v.  Saunders,  supra.  All  the  courts,  in- 
eluding  that  of  Massachusetts,  state  and  national,  agree,  as  a 
starting-point,  that  whatever  is  clearly  and  expressly  decided  in 
that  case  is  to  be  taken  as  settled,  although  the  reasoning  may 
not  be  entirely  satisfactory.  That  case,  indeed,  resembles  the 
forks  of  some  ancient  authors,  where  the  commentaries  and 
deubts  and  explanations  outrun  the  text  and  overwhelm  it, 
leaving  the  bewildered  student  "  in  wandering  mazes  lost " — 
ofttimes  the  "interpreter  being  the  harder  to  be  understood  of 
the  two." 

Mr.  Justice  Woodbury,  in  the  case  of  Towne  v.  Smith,  1 
Woodb.  &  M.  137,  discusses  fully  the  authorities  bearing  on 
the  whole  question,  and  although  doubting  some  of  the  views, 
and  the  soundness  of  the  reasoning  on  which  they  are  based, 
yet  feels  bound  by  the  authority  of  the  cases  in  the  supreme 
court  of  the  United  States,  which  he  understands  as  establish- 
ing the  test  of  citizenship  of  the  parties. 

The  discussions  and  decisions  have,  however,  resulted  in 
bringing  about  a  general  agreement  as  to  all  the  points  first 
enumerated — leaving  this  single  point  of  the  place  of  perform- 
ance  yet,  in  a  measure,  in  controversy. 

The  supreme  court  of  the  United  States  was  called  upon  to 
revise  and  interpret  the  leading  case  of  Ogden  v.  Saundern, 
tupra,  and  the  judges  gave  their  opinions  on  the  various  ques- 
tions raised  in  Cook  v.  Moffat,  5  How.  309.  Whilst  there  is  an 
almost  painful  difference  of  opinion  on  the  question  of  the 
soundness  of  the  grounds  assumed,  or  reasons  assigned,  the 
court  concurs  in  fixing  certain  principles  as  finally  established* 
The  one  bearing  on  the  exact  point  before  us  is  thus  stated:  "A 
certificate  of  discharge  under  an  insolvent  law  will  not  bar  an 
action  brought  by  a  citizen  of  another  state  on  a  contract  with 
him." 

This  is  the  state  of  the  authorities  on  the  subject  The  pre- 
ponderance seems  clearly  against  giving  efficiency  to  the  dis- 
charge in  a  case  like  this. 

If  we  leave  the  authorities  and  seek  beyond  them  lor  the 
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reasons  on  which  any  rule  on  this  subject  is  founded,  we  find 
two  trains  of  argument  which,  starting  from  different  premises, 
lead  to  directly  opposite  results.  The  whole  controversy  on 
this  point  seems  to  turn  upon  the  question  whether  it  is  the 
contract  itself,  including  the  place  of  making  and  of  perform- 
ance, and  the  lex  loci  contractus,  that  is  to  govern,  or  whether 
the  citizenship  of  the  contracting  parties  controls,  without 
reference  to  the  nature  or  place  of  making  or  performance  of 
the  contract. 

It  is  urged  by  those  who  favor  the  first  view  that  when  a 
foreigner,  or  a  citizen  of  one  state,  voluntarily  comes  into  another 
state,  and  there  makes  a  contract  with  a  citizen  of  the  latter 
state,  not  by  its  terms  to  be  performed  elsewhere,  the  lex  loci 
attaches  to  the  contract,  and  must  not  only  govern  its  construc- 
tion, but  its  validity,  and  the  grounds  or  facts  by  which  it  may 
be  discharged.  The  argument  is,  that  every  contract  made 
has  relation  to  the  existing  law  of  the  state — and  (to  apply  the 
doctrine  directly  to  the  case  before  us)  that,  when  such  a  con- 
tract is  made  within  the  territorial  jurisdiction  of  Massachu- 
setts, the  liability  to  a  discharge  under  the  existing  insolvent 
laws  becomes  a  part  and  parcel  of  that  contract,  incorporated 
into  it,  or  attached  to  it,  as  a  condition  or  limitation,  and  goes 
with  it  everywhere,  whoever  makes  or  becomes  a  party  to  it  at 
any  time.  In  this  view,  citizenship  is  of  no  consequence.  The 
ground  on  which  insolvent  laws  of  a  state,  which  allow  a  full 
discharge  of  a  contract,  are  sustained  against  the  objection  that 
they  impair  the  obligation  of  contracts,  and  thus  violate  the 
provision  of  the  United  States  constitution,  is  that  above  stated; 
viz.,  that  the  liability  to  such  discharge  is  either  expressly  or 
tacitly  understood  by  the  parties  as  a  part  of,  or  a  fixed  at- 
tendant upon  all  contracts  made  under  the  overshadowing 
canopy  of  the  statute  of  insolvency;  and  that  any  citizen  of 
another  state,  who  comes  voluntarily  within  the  territory  thus 
embraced,  must  be  held  to  contract  with  reference  to  the  law, 
and  that  the  enforcement  of  it  would  not  violate  his  rights. 

If  this  were  a  new  question,  this  view  of  the  case  would  cer- 
tainly be  entitled  to  great  consideration.  It  will,  however,  be 
observed  that  the  strength  of  this  argument  reBts  upon  the  doo- 
trine  of  the  lex  loci  contractus,  the  place  of  making  the  contract, 
not  the  place  of  performance  only  or  chiefly.  It  is  the  fact  of 
making  a  contract  on  a  territory  governed  by  a  certain  law  that 
incorporates  the  law  into  it,  if  it  is  thus  incorporated.  And  it 
would  seem  that  if  it  is  not  citizenship  but  place  that  is  to 
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centred)  thoee  who  fevar  this  view  should  have  taken  their 
eland  upon  the  ground  that  every  contract  made  in  the  state, 
and  not  expressly  to  be  performed  elsewhere,  most  be  governed 
by  the  existing  law.  But  this  has  been  given  up  by  all  the 
courts.  Even  the  court  in  Massachusetts  admits  that  the  feet 
that  the  contract  was  made  in  that  state  cannot  bar  recovery, 
after  a  discharge  in  insolvency.  The  place  of  making  is  treated 
as  immaterial:  Dinsmore  v.  Bradley 9  6  Gray,  487;  Houghton 
v.  Maynard,  Id.  552;  Savoye  v.  Marsh,  10  Met  594  [48  Am. 
Dec  451];  and  numerous  other  cases.  The  same  court  has  de- 
cided that  a  contract  made  in  Georgia,  and  there  to  be  per- 
formed, between  two  citizens  of  Massachusetts,  would  be  barred 
by  a  discharge  in  Massachusetts:  Marsh  v.  Putnam,  8  Gray 
551. 

The  question  naturally  arises,  why  the  place  of  performance 
of  a  contract  should  subject  it  to  the  operation  of  a  discharge 
when  the  place  of  its  formation  would  not  If  the  place  of 
performance  is  material,  and  must  control,  it  must  be  because 
the  party  out  of  the  state  voluntarily  assented  to  the  condition 
fixing  the  place,  thereby  bringing  the  contract  under  the  law 
of  the  state.  The  same  reasoning  would  apply  to  the  making 
of  a  contract  which  might  be  performed  in  the  state.  When 
the  feet  of  the  place  of  making  the  contract  is  not  regarded  as 
essential,  the  citadel,  as  it  seems  to  us,  is  surrendered,  and  it 
is  in  vain  to  attempt  to  make  a  stand  upon  the  place  of  per- 
formance alone. 

It  is  conceded  by  the  court  in  Massachusetts  that  the  forum 
makes  no  difference;  that  the  same  rule  applies  everywhere. 
And,  after  a  careful  consideration  of  the  reasonings  and  decisions 
of  the  court  on  this  vexed  subject,  we  can  only  say,  that,  if  the 
question  were  an  open  one  in  all  respects,  we  might  incline  to 
the  doctrine  that  the  place  of  making  and  the  place  of  per- 
formance should  control,  on  the  grounds  before  stated,  rather 
than  the  feet  of  naked  citizenship.  Yet  we  are  forced  to  the 
conclusion  that  a  different  rule  has  been  finally  established  by 
the  supreme  court  of  the  United  States,  and  concurred  in  by 
moetof  the  state  courts,  and  we  are  not  disposed  to  depart  from 
the  rule  thus  established.  That  rule  is  the  one  found  in  Cook 
v.  Moffat,  5  How.  809,  before  cited.  It  rests  entirely  upon  the 
citizenship  of  the  party,  and  not  at  all  upon  the  ulace  of  mak- 
ing or  performance.  It  is  the  result  of  that  train  of  reasoning 
which  regards  the  insolvent  laws  of  a  state  as  local,  having  no 
#xfac*territorial  force  so  as  to  act  upon  the  rights  of  citizens  of 
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other  states;  and  which  holds  that,  as  between  citizens  of  the 
state,  the  discharge  will  bind  them,  as  to  all  posterior  contracts, 
wherever  made  or  wherever  to  be  executed;  and  as  to  citizens 
of  other  states,  will  not  discharge  any  existing  contract,  although 
made  or  to  be  performed  in  the  state  granting  the  discharge. 
Or,  as  expressed  by  the  court,  the  discharge  is  not  a  bar  "when 
the  action  is  brought  by  a  citizen  of  another  state."  This  rule 
is  broad  enough  to  exclude  all  questions  arising  from  either 
the  place  of  making  or  place  of  performance.  It  rests  entirely 
on  the  citizenship  of  the  parties,  and  treats  all  other  matter* 
as  immaterial. 

The  plaintiff  must  have  judgment  on  both  notes. 

The  remaining  question  relates  to  the  trustees  who  have  dis- 
closed indebtedness  to  the  defendants,  and  notice  to  them  (the 
trustees),  of  an  assignment  made  by  the  judge  of  insolvency 
in  Massachusetts  to  the  assignees,  who  now  interpose  their 
claim.  By  agreement  of  the  parties  all  the  questions  are  sub- 
mitted to  the  court 

It  was  decided  in  Fox  v.  Adams,  5  Greenl.  245,  that  a  general 
voluntary  assignment  by  the  debtor,  for  the  benefit  of  his  cred- 
itors, made  in  another  state,  will  not  be  allowed  to  operate  upon 
property  in  this  state,  so  as  to  defeat  the  attachment  of  a  cred- 
itor residing  in  Maine.  This  has  been  the  established  law  of 
our  state. 

A  fortiori,  an  assignment  by  the  officers  of  the  law,  under  a 
bankrupt  or  insolvent  law  of  another  state,  cannot  have  that 
effect.  It  is  now  the  well-settled  American  doctrine  that  an 
assignment  by  commissioners,  or  other  officers,  of  a  debtor's 
personal  property,  under  a  foreign  bankrupt  law,  does  not  oper- 
ate as  a  legal  transfer  of  that  portion  that  is  within  another 
jurisdiction,  as  against  the  creditor  of  the  bankrupt  there  re- 
siding, who  interposes  his  claim:  Blake  v.  William*,  6  Pick.  306 
[17  Am.  Dec.  372] ;  Story's  Conflict  of  Laws,  sec.  410;  2  Kent's 
Com.  405;  The  Watchman,  1  Ware,  232;  Town*  v.  Smith,  1 
Woodb.  &  M.  137. 

The  claim  of  the  assignees  cannot  prevail  against  the  attach- 
ment of  the  plaintiff,  the  plaintiff  and  all  the  trustees  being 
citizens  of  Maine. 

Judgment  for  the  plaintiff  for  amount  of  both  notes  and 
legal  interest 

Trustees  charged  for  amount  disclosed,  vis.:  Francis  O. 
Thomas,  six  hundred  and  twenty-two  dollars  and  ninety-six 
oents;  Samuel  Hanson,  two  hundred  and  fifty-nine  dollars  and 


18(9.]  Fxlch  v.  Bugbes.  211 

twenty  cents;  Adams  A  Co.,  one  hundred  and  ninety*five  dol 
Ian  and  sixty-six  cents;  Hamlin  A  Boynton,  seven  hundred 
and  fifty-seven  dollars  and  seventy-five  cents. 

There  is  annexed  to  the  papers  a  copy  of  the  disclosure  of 
Jeremiah  M.  Mason;  but  the  case,  as  made  up,  refers  to  the 
determination  of  the  court  the  questions  arising  under  the  dis- 
closures of  the  four  trustees,  first  above  named,  only.  It  would 
appear,  from  the  disclosure  of  Mason,  that  he  should  be  charged 
for  seven  hundred  dollars  and  sixteen  cents,  and  for  two  hun- 
dred and  ninety-six  dollars  and  eighty-nine  cents,  making  the 
ram  of  nine  hundred  and  ninety-seven  dollars  and  five  cents, 
if  he  is  to  be  charged  in  this  case. 

The  legal  costs  of  all  the  trustees  to  be  allowed  to  them 
ittpectivly. 

Tinnby,  C.  J.,  and  Rice,  Applbtqn,  Ooodbnow,  and  Davis, 
JJ.,  concurred, 

Dwzhabgb  tctozb  Insolvent  Laws  o#  Seats  will  not  discharges  debt  da* 
tot  rifciaen  of  another  state:  Upton  v.  Hubbard,  73  Am.  Doc.  670;  note  676, 
where  other  cause*  are  collected;  Baldwin  y.  J7dev  1  WelL  234;  VonCRahnv. 
Varrame,  1 D3L  619,  both  citing  the  principal  case.  A  state  law  cannot  dis- 
charge or  suspend  the  obligation  of  a  contract,  although  it  was  made  and  to 
be  performed  within  the  state,  when  it  is  a  contract  with  a  citisen  of  another 
■trie:  Hale  v.  Baldwin,  1  Oift  518,  also  citing  the  principal  ease. 

BmcT  or  Foaeign  Discharge  nr  Bankruptcy:  See  Peek  v.  Htbbara\  62 
Am.  Bee.  605,  note  611,  where  this  subject  is  considered  at  tome  length. 

IroOBSEMXHT  IS  NSW  CONTRACT  BETWEEN  INDORSEE  AND  INDORSEE:  HaU 

Jfaufcm, 71  Am.  Dec 404;  Spann*.  £o&sefl,  46  LL  346;  Aymarr.  Sheldon,^ 
Ii  137,  note  142,  where  other  cases  are  cited.  The  rights  of  an  indorsee  are 
the  same  as  if  he  had  been  named  as  payee  in  the  note,  for  all  purposes  within 
the  roles  applicable  to  insolvent  discharges,  as  affecting  non-residents: 
Brighton  Maskct  Bank  v.  Maids,  11  Mich.  414,  citing  the  principal  case, 

AanoncENT  ior.  Benefit  or  Creditors  Euuuted  nr  Another  Stake  is 
sot  enforceable  in  Missouri  in  opposition  to  the  claims  of  creditors  resident 
there,  who  have  attached  the  property  prior  to  notice  of  such  assignment: 
Bryony.  Britbin,  72  Am.  Bee.  219. 

Tbb  principal  gam  is  cmn>  in  Ghafee  v.  Fomik  National  Bank  o/  Nm 
Tot%  71  Me.  526;  to  the  point  that  the  role  in  Maine  is  to  uphold  foreign  as* 
■foments,  exoept  ee  against  its  own  dtissaa. 
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[4ft  Mazes,  U8.J 

Vmtlotxb  u  Botnn>  to  Un  All  Reasonable  Precautions  fob  Safety 
of  those  in  his  service,  by  providing  them  with  suitable  machinery  and 
keeping  it  in  such  condition  that  it  will  not  endanger  their  safety;  and 
he  ia  also  bound  to  keep  bridges,  passage-ways,  or  ladders  which  it  is 
necessary  for  bis  employees  to  use  in  going  to  or  retaining  from  labor, 
safe  and  convenient, 

Master  ib  Liable  to  Servant  for  Injury  Caused  by  Master's  Negli- 
gence and  want  of  ordinary  care,  when  the  defect  causing  such  injury 
was  known  to  the  master  and  not  known  to  the  servant.  Bat  if  the  de- 
fect is  known  to  the  servant  and  he  still  chooses  to  remain  in  the  servioe, 
he  assumes  the  risk,  and  cannot  recover. 

Where  Servant's  Neglect  Contributed  to  Injury,  he  cannot  recover 
therefor  in  an  action  against  the  master. 

Declaration  in  action  Against  Master  for  Injury  to  Servant  nun 
Allege  that  the  defect  which  caused  the  injury  was  unknown  to  the 
plaintiff  and  that  it  was  known  to  the  defendant,  or  by  the  exercise  of 
proper  care  and  diligence  might  have  been  known  to  him. 

Action  on  the  case.    The  facto  are  stated  in  the  opinion. 

B.  P.  Tapley,  for  the  plaintiff. 
21  M.  Hayes,  for  the  defendants. 

By  Court,  Appleton,  J.  The  plaintiff  and  the  defendants 
sustain  to  each  other  the  relation  of  master  and  servant  The 
plaintiff,  in  her  writ,  alleges  that  the  defendants  are  owners  of 
a  mill  and  bridge  erected  by  them  and  connected  therewith, 
over  which  she  was  obliged  daily  to  pass  and  repass  in  going 
to  and  returning  from  her  labor  in  their  service;  that  through 
their  negligence  it  had  become  out  of  repair,  unsafe,  and 
dangerous;  that  the  defendants  represented  it  to  be  safe  and 
free  from  danger;  that,  relying  on  their  representations,  she 
passed  over  the  bridge,  and  in  so  passing  was  dangerously 
injured  and  suffered  great  bodily  pain,  without  fault  on  her 
part,  and  in  consequence  of  the  defective  and  dangerous  con- 
dition of  the  bridge,  arising  from  the  defendants'  neglect  and 
want  of  ordinary  care. 

The  defendants,  by  their  demurrer,  admit  the  facts  set  forth 
in  the  plaintiff's  writ. 

The  defendants  would,  unquestionably,  be  liable  to  a  stranger 
for  an  injury  caused  by  the  defect  or  want  of  repair  of  a  bridge 
which  they  were  bound  to  keep  in  repair,  and  over  which  he 
was  obliged  to  pass  and  was  ^passing  to  the  defendants9  count- 
ing-room, for  the  purpose  of  transacting  business  with  them, 


1861.]        BUZRLL  V.  LiACONIA  MAJfUFACTURIHQ  C<X  SIS 


if  the  injury  occurred  without  default  on  his  part,  and  in 
sequence  of  the  ruinous  condition  of  the  bridge,  arising  from 
their  negligence  and  want  of  ordinary  care. 

It  is  difficult  to  perceive  why  a  similar  role  should  not  apply 
in  case  of  a  servant  injured  in  passing  over  a  bridge,  unsafe 
from  the  negligence  of  bis  employer,  when  he  is  passing  over 
the  same  in  the  course  of  his  employment,  and  the  neglect  of 
the  employer,  without  fault  on  his  part,  is  the  cause  of  the 
injury. 

It  is  the  duty  of  every  employer  to  use  all  reasonable  pre- 
cautions for  the  safety  of  those  in  his  service.  He  should 
provide  them  with  suitable  machinery,  and  see  that  it  is  kept 
in  a  condition  which  shall  not  endanger  the  safety  of  the  em- 
ployed.  If  the  employer  knowingly  make  use  of  defective 
and  unsafe  machinery,  when  an  injury  is  done  to  a  servant 
ignorant  of  its  condition,  and  in  the  exercise  of  ordinary  care, 
he  should  compensate  the  person  thus  injured  through  his 
neglect.  The  capital  of  the  master  furnishes  the  means  of  his 
employment.  His  will  determines  the  place.  His  sagacity 
directs,  controls,  and  supervises,  not  merely  thr  labor,  but  the 
machinery  and  other  instruments  and  appliances  by  which 
the  labor  is  performed.  The  superior  intelligence  and  deter- 
mining will  of  the  master  demand  vigilance  on  his  part,  that 
his  servants  shall  neither  wantonly  nor  negligently  be  exposed 
to  needless  and  unnecessary  peril.  The  servant  has  no  gen- 
eral control.  He  is  the  actor.  The  master  is  the  director. 
The  one  commands,  the  other  obeys.  The  servant  is  in  sub- 
ordination. He  relies  on  the  judgment  of  the  master  that 
suitable  machinery  and  the  needed  requirements  are  supplied. 
He  has  not  the  means  nor  the  opportunity  of  knowing  whether 
those  furnished  may  be  safe,  and  he  may  be  wanting  in  the 
intelligence  required  for  the  proper  determination  of  the  ques- 
tion. His  service  is  compulsory  from  the  pressure  of  want. 
His  attention  is  exclusively  due  to  the  peculiar  duties  incident 
to  his  branch  of  employment.  He  assumes  the  risks,  more  or 
less  hazardous,  of  the  service  in  which  he  is  engaged,  but  he 
has  a  right  to  presume  that  all  proper  attention  shall  be  given 
to  his  safety,  and  that  he  shall  not  be  carelessly  and  need- 
lessly exposed  to  risks  not  necessarily  resulting  from  his  oc- 
cupation, and  preventable  by  ordinary  care  and  precaution  on 
the  part  of  his  employer. 

The  servant s  responsible  for  his  own  neglects.    The  gen- 
ual supervisory  responsibility  and  control  over  all  the  work  to 
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be  done,  the  place  where,  the  instruments  with  which,  and  the 
persons  by  whom  it  is  to  be  done,  rest  with  the  master. 

The  same  reasoning  which  shows  that  the  machinery  and 
other  instruments  of  labor  should  be  safe  would  demand  that 
the  bridges  used  in  passing  from  one  part  of  the  premises  to 
another,  or  the  ladders  used  in  ascending  to  or  descending 
from  labor,  and  that  the  passage-ways  in  the  premises  of  the 
employer,  and  within  the  precincts  of  the  place  where  the 
labor  is  to  be  done,  should  be  safe  and  convenient;  and  that 
at  least  the  same  care  and  precaution  be  used  for  the  safety 
of  the  servant  as  for  that  of  the  stranger  whose  accidental 
presence  business  may  require  within  the  same  limits. 

The  claim,  as  stated  in  the  plaintiff's  declaration,  arises 
from  the  relation  of  master  and  servant,  and  from  the  neglect 
of  the  master  in  that  relation.  It  is  so  argued  by  the  counsel 
for  the  plaintiff.  It  is  so  resisted  by  the  counsel  of  the  defend- 
ants.   It  will  be  so  examined  and  determined  by  the  court. 

The  rule  is  well  settled,  that  a  master  is  not  liable  to  a 
servant  for  an  injury  caused  by  the  neglect  of  a  fellow-servant 
in  the  same  employ.  Each  servant  assumes  the  risk  of  neglect 
on  the  part  of  fellow-laborers. 

The  question  here  presented  is,  whether  the  master  is  liable 
to  a  servant  for  an  injury  caused  by  his  own  negligence  and 
want  of  ordinary  care. 

By  recurrence  to  the  decisions  of  courts,  it  will  be  perceived 
that  the  weight  of  judicial  authority  is  in  favor  of  the  mainte- 
nance of  an  action  like  the  present.  In  WUliams  v.  dough,  3 
Hurlet.  &  N.  259,  it  was  alleged  in  the  declaration  that  the 
defendant  was  possessed  of  a  granary,  and  ladder  leading  up 
to  it;  that  the  ladder  was  wholly  unfit  and  unsafe  for  use; 
that  the  plaintiff  was  a  servant  for  hire  of  the  defendant;  that 
the  defendant,  knowing  the  premises,  wrongfully  and  deceit- 
fully ordered  the  plaintiff  to  carry  corn  up  the  ladder  into 
his  granary;  that  the  defendant,  believing  the  ladder  to  be  fit 
for  use,  and  not  knowing  the  contrary,  did  carry  corn  up  the 
ladder  to  the  granary,  and,  by  reason  of  the  ladder  being  un- 
safe, the  plaintiff  fell  from  it  and  was  injured.  It  was  held, 
on  demurrer,  that  the  declaration  was  sufficient  In  Roberts  v. 
Smith,  2  Id.  213,  the  injury  arose  from  a  rotten  and  defective 
scaffold,  over  which  the  plaintiff,  a  bricklayer,  was  compelled  to 
pass  in  the  course  of  his  employment,  and,  in  consequence  of 
its  rottenness,  it  broke,  and  the  plaintiff  fell  to  the  ground, 
the  case  assumes  the  liability  of  the  defendant,  if  the  injury 
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aroee  from  his  negligence,  he  knowing  the  condition  of  the 
scaffold,  and  the  servant  being  ignorant  thereof.  In  Vase  v. 
Lancashire  &  Yorkshire  R.  Co.,  Id.  728,  the  cause  of  action 
arose  from  the  defective  rules  of  the  defendant  corporation, 
and  their  observance,  and  the  defendants  were  held  liable. 
In  Paterson  v.  Wallace,  1  Macq.  748,  "  I  believe,  by  the  law 
of  England,"  says  Lord  Cran worth, "  just  as  by  the  law  of  Scot- 
land, in  the  actual  state  of  the  case  with  which  we  have  to 
deal  here,  a  master  employing  servants  upon  any  work,  par- 
ticularly a  dangerous  work,  is  bound  to  take  care  that  he  does 
not  induce  them  to  work  under  the  notion  that  they  are  work- 
ing with  good  and  sufficient  tackle,  whilst  he  is  employing 
improper  tackle  and  being  guilty  of  negligence,  his  negligence 
occasioning  loss  to  them."  The  same  view  of  the  law  was 
taken  by  Lord  Brougham  in  that  case.  The  case  of  Marshall 
v.  Stewart,  33  Eng.  L.  &  Eq.  1,  was  an  appeal  heard  in  the 
bouse  of  lords,  from  a  judgment  of  the  court  of  session  in  Scot- 
land, in  an  action  by  the  representatives  of  a  miner  killed  by 
injuries  arising  from  the  shaft  of  the  pit  being  in  an  unsafe 
6tate,  owing  to  the  negligence  of  the  defendant,  his  employer. 
The  law  of  Scotland  was,  throughout  the  case,  treated  as  the 
eame  with  the  law  of  England.  The  servant,  in  that  case,  was 
killed  while  leaving  his  master's  employment  without  proper 
cause.  "A  master,"  says  Lord  Cranworth,  "by  the  law  of 
England  and  by  the  law  of  Scotland,  is  liable  for  accidents, 
occasioned  by  his  neglect,  to  those  whom  he  employs.  I  quite 
adopt  the  argument  of  the  solicitor-general,  that  he  is  duly 
responsible  while  the  servant  is  engaged  in  his  employment, 
but  then  we  must  take  a  great  latitude  in  the  construction  of 
what  is  being  engaged  in  his  employment;"  and  he  further 
adds,  that  the  liability  of  the  master  continues,  "  whatever  he 
does  in  the  course  of  his  employment,  according  to  the  fair 
interpretation  of  the  words,  eundo,  morando  redeundo,  for  all 
that  the  master  is  responsible,  and  it  does  not,  in  my  opinion, 
make  the  slightest  difference  that  the  workmen  had,  accord- 
ing to  the  finding  of  the  jury,  no  lawful  excuse  for  going  out, 
no  lawful  excuse  for  leaving  their  work."  "  The  master,"  re- 
marks Lord  Brougham,  in  the  same  case, "  who  let  them  down 
is  bound  to  bring  them  up,  even  if  they  come  up  on  their  own 
business,  and  not  on  his;  he  is  answerable  for  the  state  of  his 
tackle  by  which  this  lamentable  accident  was  occasioned." 
In  Bryden  v.  Stewart,  2  Macq.  30,  the  lord  chancellor,  inter 
alia,  said:  "  The  law  of  both  countries  [England  and  Scotland] 
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make  a  master  liable  for  accidents  occasioned  by  bis  neglect 
towards  his  servants." 

In  Dixon  v.  Rankin,  14  Court  of  Sessions  Cases,  420,  the  Lord 
Justice  Clerk  held:  "The  master  of  men  in  dangerous  occupa- 
tions is  bound  to  provide  for  their  safety.  This  obligation  ex* 
tends  to  furnishing  good  and  sufficient  apparatus  and  keeping 
the  same  in  good  condition,  and  the  more  rude  and  cheap  the 
machinery,  and  the  more  liable  on  that  account  to  cause  in- 
jury, the  greater  obligation  to  make  up  for  its  defects  by  the 
attention  necessary  to  prevent  such  an  injury." 

The  English  cases  cited  by  the  counsel  for  the  defendant 
are  not  adverse  to  these  views.  In  Tarrant  v.  Webb,  18  Com. 
B.  797,  S.  C,  86  Eng.  Com.  L.  796,  Jarvis,  C.  J.,  says:  "The 
rule  is  now  well  established  that  no  action  lies  against  the 
master  for  the  consequences  to  a  servant  of  the  mere  negli- 
gence of  his  fellow.  That,  however,  does  not  negative  liability 
in  every  case.  The  master  may  be  responsible  when  he  is 
personally  guilty  of  negligence,"  etc.  In  Ormond  v.  Holland, 
El.  Bl.  &  El.  102,  S.  C,  96  Eng.  Com.  L.  102,  the  liabil- 
ity of  the  master  to  the  servant  for  personal  neglect  is  fully 
affirmed.  "The  rule  is,"  remarks  Crompton,  J.,  "that  the 
master  is  not  liable,  unless  there  be  personal  negligence  on  his 
part,  which  negligence  may  be  either  personally  interfering  in 
the  work  or  in  selecting  servants  who  do  interfere." 

The  same  question  has  been  repeatedly  discussed  in  the 
courts  of  this  country,  and  with  the  same  result  as  in  Eng- 
land. In  Indianapolis  Railroad  Go.  v.  Love,  10  Ind.  554,  the 
court  held  the  corporation  liable  if  they  allow  an  employee  to 
pass  over  a  defective  bridge,  known  to  the  corporation,  and  not 
to  the  servant.  If  the  employee  knows,  or  both  company  and 
employee  know,  the  company  is  not  liable,  unless  it  give  special 
directions.  But  in  the  present  case  it  is  not  necessary  to  con- 
sider the  effect  of  special  directions,  and  as  to  that  we  give  no 
opinion.  In  Keegan  v.  Western  Railroad  Co.,  8  N.  Y.  175  [59 
Am.  Dec.  476],  a  railroad  company  which  continued  a  de- 
fective and  dangerous  locomotive  was  held  liable  to  its  servant 
engaged  in  running  such  machine,  for  an  injury  sustained  by 
him  (without  negligence  on  his  part),  in  consequence  of  such 
defects.  In  Noyes  v.  Smith,  28  Vt.  59  [65  Am.  Dec.  222],  it 
was  decided  that  a  master  was  bound  to  exercise  proper  care 
and  diligence  in  the  selection  of  the  agencies  and  instruments 
with  or  upon  which  he  employs  his  servants;  and  if  he  fail  to 
do  so,  he  will  be  liable  to  the  servant  for  any  injuries  he  may 
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sustain  therefrom.  In  Mad  River  and  L.  E.  R.  R.  Co.  v. 
Barber,  5  Ohio  St.  641  [67  Am.  Dec.  312],  the  court  say:  "If 
the  defects  which  caused  the  injury  were  actually  unknown  to 
the  company  or  the  conductor,  and  were  not  discoverable  by 
due  and  ordinary  care  and  inspection,  and  yet  were  such  as 
resulted  from  a  neglect  of  reasonable  and  ordinary  care  and 
diligence  on  the  part  of  the  company,  either  in  procuring  or 
continuing  to  use  cars  and  machinery  beyond  the  time  when 
they  could  be  safely  used,  the  company  will  be  liable."  In 
MeGatriel  ▼.  Wa$ony  4  Id.  566,  the  general  rule  is  declared  to 
be  that  an  employer,  who  provides  overseers  and  controls  the 
operation  of  machinery,  must  see  that  it  is  suitable,  and  if  a 
defect,  unknown  to  a  workman,  injures  him,  which  ordinary 
care  could  have  prevented,  the  employer  is  liable  for  the  injury. 
In  Byron  v.  New  York  S.  P.  Td.  Co.,  26  Barb.  39,  the  plaintiff 
was  employed  to  climb  the  poles  and  regulate  the  wires.  The 
complaint  alleged  negligence  in  providing  and  using  unsound 
poles  and  in  not  having  guards,  etc.  The  company  was  held 
liable.  Negligence  was  proved  by  showing  the  corporation 
knew  the  defect  in  the  pole.  The  defect,  in  that  case,  was  not 
known  to  the  plaintiff,  and  was  not  discoverable  by  inspection. 
In  Eayden  v.  SmithvUU  Mfg.  Co.,  29  Conn.  648,  it  was  held 
that  a  servant  might  maintain  an  action  against  his  master 
for  an  injury  caused  by  defective  machinery,  when  the  em- 
ployer knew  or  ought  to  have  known  of  the  defect,  and  the 
servant  did  not  know  it  and  had  not  equal  means  of  knowl- 
edge. In  Fifidd  v.  Northern  Railroad  Co.,  42  N.  H.  225,  the 
plaintiff,  a  brakemen  in  the  employ  of  the  defendant  corpora- 
tion, being  injured  without  fault  on  his  part,  by  their  neg- 
ligence in  permitting  the  road  to  be  blocked  up  with  snow  and 
ice,  and  their  car  to  be  out  of  repair,  was  held  entitled  to 
maintain  an  action  to  recover  compensation  for  the  damages 
by  him  so  sustained. 

If  the  danger  is  known  and  the  servant  chooses  to  remain, 
he  assumes,  it  would  seem,  the  risk,  and  cannot  recover.  He 
might  leave  if  he  chose;  but,  choosing  to  remain,  he  cannot 
remain  at  the  risk  of  the  master.  Every  employer  has  a  right 
to  judge  for  himself  how  he  will  carry  on  his  business;  and 
workmen,  having  knowledge  of  the  circumstances,  must  judge 
for  themselves  whether  they  will  enter  his  service,  or,  having 
entered,  whether  they  will  remain:  Hay  den  v.  SmithviUe  Mfg. 
Co.,  29  Conn.  548.  "A  servant,"  remarks  Pollock,  G.  B.,  in 
Dynen  v.  Leacht  26  L.  J.  Exch.  221,  "  cannot  continue  to 
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use  a  machine  he  knows  to  be  dangerous,  at  the  risk  of  his 
employer."  In  McNeil  v.  Wallace,  15  Court  of  Sessions  Cases, 
2d  ser.9  818,  a  collier  sued  his  employer  for  an  injury  received 
by  the  fall  of  the  roof  of  his  excavation.  It  was  the  custom  of 
the  mine  for  the  workmen  each  to  prop  his  own  excavation, 
the  wood  for  that  purpose  being  furnished  by  the  coal  master 
at  the  mouth  of  the  mine.  No  wood  was  furnished,  but  the 
workman  went  on  to  work,  although  it  was,  as  the  witness 
agreed,  "  a  seen  danger,"  and  the  workmen  were  warned  of  it. 
The  court  held,  as  he  went  on  to  work,  he  assumed  the  risk 
himself,  and  could  not  recover  of  his  employer. 

Neither  can  the  servant  recover  if  his  own  neglect  contrib- 
uted to  the  injury.  "  In  England,  in  Scotland,  in  every  civil* 
feed  country,"  remarks  Lord  Cranworth,  in  Paterson  v.  Wal- 
lace, 28  Eng.  L.  &  Eq.  48,  "  a  party  who  rushes  into  danger 
himself  cannot  say,  That  is  owing  to  your  negligence."  The 
master  is  not  liable  for  the  folly,  the  carelessness,  or  the  rash- 
ness of  his  servant  The  plaintiff,  to  recover,  must  show 
ordinary  care  on  his  part 

The  declaration  should  allege  that  the  insufficiency  of  the 
bridge  in  question  was  unknown  to  the  plaintiff,  and  that  it 
was  known  to  the  defendant;  or  that,  but  for  want  of  all  proper 
care  and  diligence,  it  would  have  been  known:  Noyts  v.  Smith, 
28  Vt.  59  [65  Am.  Dec.  222];  WiUiams  v.  Clough,  8  Hurlst  A 
N.  258;  but  as  was  remarked  by  Bramwell,  B.,  in  the  case 
last  cited,  "  that  is  a  mere  question  of  special  pleading." 

As  the  declaration  is  amendable  on  terms,  we  have  deter- 
mined the  question  presented  as  if  it  were  free  from  all  defects. 

But  the  declaration,  upon  principle,  must  be  deemed  defect- 
ive. Whether  to  be  amended  or  not,  and  on  what  terms,  will 
be  determined  at  nisi  prius  by  the  justice  presiding. 

Demurrer  sustained;  declaration  bad,  and  exceptions  over- 
ruled. 

Tenney,  C.  J.,  and  Cutting,  May,  Goodenow,  and  Davis, 
JJ.,  concurred. 

Liability  or  Master  fob  Injubies  to  Servant  ibok  Detective  Ma- 
chinery ob  Material. — It  is  the  duty  of  a  master  to  exercise  ordinary  and 
reasonable  care  not  to  expose  his  servant  to  unreasonable  or  extraordinary 
danger  by  putting  him  to  work  in  dangerous  places  or  with  dangerous  tools* 
machinery,  or  appliances.  He  is  bound  to  furnish  to  the  servant  reasonably 
safe  and  suitable  machinery,  and  if  the  master  fails  in  this  duty,  and  the  ser* 
vant  is  injured  without  fault  or  negligence  on  his  part,  the  master  will  be 
liable  for  such  injury:  2  Thompson  on  Negligence,  072;  Wood's  Law  of  Mas- 
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tor  and  Servant*  seo.  829;  Deering  on  Negligence,  tee.  196;  Paterson  v.  Wo% 
bee,  1  Maeq.  H.  L.  Caa.  748;  Brydenr.  Stewart,  2  Id-  30;  WeemsY.  Mathieson, 
Aid.  215;  Orjfiths y.  Oidlow,  3  Hnriat.  & N.  648;  Aofoiei t.  Clarke, 6 Id.  349; 
affirmed  sub  nam.  Clarke  v.  Holme*,  7  Id.  937;  8.  0.,  2  Thompeon  on  Negli- 
gence, 963;  Jones  y.  royer,  2  DilL  64;  iMoii  v.  Cmon  Pete.  J?.  £.  Co.,  3  Id. 
319,  citing  the  principal  caae;  Palmer  v.  Denver  etc.  Fty  Co.,  3  MoGrary,  636; 
HoHghr.  Railway  Co.,  100  U.  S.  213;  Smootr.  Mobile  etc  Ry  Co.,  67  Ala.  13; 
HaUower  ▼.  Henley,  6  OaL  209;  CWcooo  etc  B.  B.  Co.  y.  £t*stt,  45  I1L  197; 
/Zbaow  Cent  A.  A  Co.  v.  Welch,  52  Id.  183;  Chicago  etc.  R'y  Co.  y.  Jackson, 
65  Id.  492;  Toledo  etc  R'y  Co.  v.  Cofuioy,  68  Id.  560;  /Cwom  Cent.  B.  B.  Co.  v. 
Patterson,  69  Id.  650;  IWedo  efc.  2?'y  Co.  ▼.  Frederick*,  71  Id.  294;  CompPoiaJ 
205?.  Co.  v.  BaUou,  Id.  420,  citing  the  principal  caae;  Fairbank  v.  Haenteche, 
73  Id.  236;  Indianapolis  etc  X.  B.  Co.  v.  Flanigan,  71  Id.  365;  Toledo  etc  Ry 
Co.  v.  Aebury,  84  Id.  429;  J9cyer  v.  Salebwy,  7  DL  App.  96,  citing  the  prin- 
dpal  oaee;  Indianapolis  etc  B.  R.  Co.  v.  Love,  10  Ind.  564;  Ifayer  ▼.  £l 
An*  etc  J?.  £.  Co.,  22  Id.  26;  Columbus  etc  By  Co.  r.  Arnold,  31  Id.  174; 
8L  Lome  etc  R'y  Co.  v.  VaUrms,  66  Id.  511;  Qreenleafr.  Illinois  Cent  R.  R. 
Ox,  29  Iowa,  14;  Tuttie  y.  Chicago  etc  R.  R.  Co.,  48  Id.  236;  Brann  y.  Chicago 
etc  R.  R.  Co.,  53  Id.  597;  a  C,  36  Am.  Rep.  243,  citing  the  principal  caae; 
Solomon  B.R.O0.Y.  Jones,  80  Kan.  601;  Sullivan  y.  Louisville  Bridge  Co.,  9 
Boah,  81;  Quaid  y.  Cornwall,  13  Id.  601;  Lawkr  ▼.  Androscoggin  R.  R.  Co., 
62  Me.  463;  Shasmy  v.  Androscoggin  Mills,  66  Id.  420;  Cumberland  etc  R.  R. 
Co.  v.  State,  44  Md.  283;  Cumberland  etc  R.  R.  Co.  y.  State,  45  Id.  229; 
Baltimore  &  O.  R.  R.  Co.  y.  Strieker,  61  Id.  47;  Comer  y.  Tfyfcr,  10  Gray, 
274;  S.  C.,  69  Am.  Dec  317,  note  319;  Snow  y.  Housatonic  R.  R.  Co.,  8  Allen, 
441;  Oilman  y.  Eastern  R.  R.  Co.,  13  Id.  442,  citing  the  principal  caae; 
Hackett  v.  Middlesex  Mfg.  Co.,  101  Mm  101;  Huddleston  ▼.  Xowefl  Machine 
Co.,  106  Id.  282;  FFa&A  t.  Peet  Valve  Co.,  110  Id.  23;  Arkereon  y.  Z>ejritt», 
117  Id.  407;  Wheeler  r.  Waeon  Mfg.  Co.,  135  Id.  294;  Fort  Wayne  etc  R.  R. 
Co.  v.  Oildersleeve,  33  Mich.  133;  Richards  v.  Rough,  53  Id.  212;  8.  C,  18  N. 
W.  Rep.  785;  Le  Clair  v.  tfrtf  2>n».  o/£t  P.etcR.R.  Co.,  20  Minn.  9;  Oftm 
t.  Pacific  R.  R.,  46 Mo.  163;  a  C,  2Thomp.  Neg.  944;  a  C,  2  Am.  Rep.  497; 
Deviit  r.  Pacific  R.  R.,  50  Mo.  302;  Brothers  y.  Cartter,  52  Id.  872;  a  O.,  14 
Am.  Rep.  424;  Lewis  v.  £t  Zovfc  etc  R.  R.  Co.,  59  Mo.  495;  8.  C,  21  Am. 
Rep.  385;  Porter  ▼.  Hannibal  etc  R.  R.  Co.,  60  Mo.  160;  Cbiiroy  t.  Vulcan 
Iron  Works,  62  Id.  35;  Keegan  v.  Kavanaugh,  Id.  230;  Z)ofcv.  5/.  Xotat  ete.  £. 
&  Co.,  63  Id.  455;  Stoddard  y.  SL  Louis  etc  R.  R.  Co.,  65  Id.  514;  FtfeldY. 
Northern  R.  R.,  42  N.  H.  225;  Paulmier  y.  2lHj  J?.  A.  Co.,  34  N.  J.  L.  151; 
Aapan  v.  Western  R.  R.  Corp.,  8  N.  Y.  175;  8.  C,  59  Am.  Dec  476;  Ryan 
t.  Fowler,  24  Id.  410;  Lamng  y.  New  York  Cent  R.  R.  Co.,  49  N.  Y.  521;  S. 
C.,  10  Am.  Rep.  417;  8.  C,  2  Thomp.  Neg.  932;  Flike  y.  Boston  ds  A.  B.  R. 
Co.,  53  N.  Y.  549;  a  C,  13  Am.  Rep.  545;  Booth  ▼.  Boston*  A.  R.  R.  Co.,  67 
N.  Y.  593;  OottUebY.  N.T.  etc  R.  R.  Co.,  29 Hun, 637;  Hardy  y.  CaroUnaCenL 
Ry  Co.,  76  N.  O.  5;  McOatrick  y.  Waeon,  4  Ohio  St.  566;  Mad  River  etc  R. 
R.  Co.  r.  Barber,  5  Id.  541;  a  C,  67  Am.  Dec  312;  Columbus  etc  B.  B.  Co. 
v.  Webb,  12  Ohio  8t.  475;  O'DomuU  y.  Allegheny  V.  B.  B.  Co.,  69  Pa.  8t.  239; 
Patterson  y.  Pittsburgh  etc  R.  R.  Co.,  76  Id.  389;  8.  O.,  18  Am.  Rep.  412; 
MuUanY.  Philadelphia  etc  R.  R.  Co.,  78  Pa.  St.  25;  Payne  y.  Reese,  100  Id.  801; 
Philadelphia  etc  R.  R.  Co.  y.  Keenan,  103  Id.  124;  Brichnanr.  South  Carolina 
R'y  Co.,  8  a  C.  173;  Bx  parte  Johnson,  19  Id.  492;  Nashville  etc  R.  R.  Co.  y. 
Elliott,  1  Coldw.  611;  Nashville  etc  R.  R.  Co.  y.  Jones,  9  Heiak.  27;  Houston 
etc  R'y  Co.  v.  Dunham,  49  Tex.  181;  Houston  etc  Ry  Co.  y.  Oram,  Id.  341; 
Noyes  y.  Smith,  28  Vt.  59;  8. 0.,  65  Am.  Dec.  222;  Wedgewood  y.  Chicago  etc, 
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Jty  Oo.,  *1  'Wis.  478;  jDorsey  ▼.  PhUUps  etc  Co.,  42  Id.  683;  Wedgewood  ▼. 
Chicago  etc  Wy  Co.,  44  Id.  44;  Besses  v.  Chicago  etc  By  Co.,  45  M.  477.  Said 
Mr.  Justice  Harlan,  in  delivering  the  opinion  of  the  court  in  Hough  v.  Rail- 
way Co*,  100  U.  8.  217:  "The  matter  is  bound  to  observe  all  the  care  which* 
prudence  and  the  exigencies  of  the  situation  require,  in  providing  the  servant 
with  machinery  or  other  instrumentalities  adequately  safe  for  the  use  of  the 
servant. " 

The  master  is  bound  not  only  to  provide  suitable  machinery  and  applianoeav 
for  his  servant,  in  the  first  instance,  but  also  to  use  all  reasonable  care  inv 
keeping  it  safe  and  serviceable,  and,  with  this  object  in  view,  to  make  season- 
able inspection  of  its  condition:  Chicago  etc  R.  R.  Co.  v.  Jackson,  55  HL  492$. 
Chicago  <6  A.  R.  R.  Co.  ▼.  Bragonkr,  11  EL  App.  516;  Brann  v.  Chicago  etc 
R.  R.  Co.,  53  Iowa,  595;  8.  0.,  36  Am.  Rep.  243;  Atchison  etc  J2.  £.  Co.  ▼. 
EoU,  29  Kan.  149;  SohmonR.  R.  Co.  v.  Jones,  30  Id.  601,  citing  the  principal 
ease;  Shanny  ▼.  Androscoggin  MUJs,  66  Me.  420,  also  citing  the  principal  case; 
Snow  v.  BoMsatonicR.  R.  Co.,  8  Allen,  441;  Ford  v.  FitchburgR.  R.  Co.,  HO 
Mass.  241;  8.  C,  14  Am.  Rep.  598;  Dryrnala  v.  Thompson,  26  Minn.  40; 
Lewis  v.  St.  Louis  etc  R.  R.  Co.,  59  Mo.  495;  8.  O.,  21  Am.  Rep.  385;  Fyield 
v.  Northern  R.  £.,42N.  H.  225;  Railroad  Co.  v.  FUspatrick,  42  Ohio  St.  318* 
Baker  v.  Allegheny  P.  R.  R.  Co.,  95  Pa.  St  211;  8.  0.,  40  Am.  Rep.  634; 
Lasure  v.  OranUeviOe  Mfg.  Co.,  18  8.  C.  275;  King  v.  Ohio  etc  R.  B.  Co.,  1* 
Fed.  Rep.  277;  BrabbUts  v.  Chicago  etc  R.  R.  Co.,  38  Wis.  289;  Fierce  on  Rail- 
roads, 365.  In  the  case  of  Brann  v.  Chicago  etc  R.  R.  Co.,  supra,  the  plaintiff 
who  was  a  brakeman  on  the  defendant's  line,  in  attempting  to  descend  from. 
the  top  of  a  car  took  hold  of  a  "hand  hold  "  that  was  loose  or  unfastened  at 
one  end,  and  in  consequence  was  thrown  or  fell  to  the  ground  and  waa  injured, 
without  fault  on  his  part,  and  it  was  decided  that  he  could  recover  against 
the  company.  Seevers,  J. ,  delivering  the  opinion  of  the  court,  said:  "At  com- 
mon law  the  rule  is  that  railroad  corporations  are  not  insurers  of  the  personal 
safety  of  their  employees,  and  that  the  latter  assume  the  ordinary  risks  in- 
cident to  the  hazardous  business  in  which  they  are  engaged.  But  such  cor- 
porations are  bound  to  use  ordinary  care  in  the  selection  of  machinery  and 
appliances,  so  as  not  to  subject  the  employee  to  unreasonable  danger,  that 
must  follow  from  insufficient  tools  and  appliances,  or  which  are  out  of  repair, 
and  therefore  insufficient  for  the  purpose  intended.  It  may  be  assumed 
that  a  car  when  first  placed  upon  the  track  is  in  proper  condition,  and  in 
every  respect  suitable  for  its  intended  use.  But  it  is  a  well-known  fact  that 
in  time  it  will  become  out  of  repair  and  unfit  for  use.  It  is  not  the  duty  of 
the  employee,  who  is  required  to  simply  use  said  car  when  it  composes  a  part 
of  a  train,  to  ascertain  and  know,  at  his  peril,  when  such  time  occurs.  Such, 
however,  is  the  duty  of  the  corporation,  and  ordinary  care  must  be  used  to> 
ascertain  whether  the  car  is  fit  to  be  used,  and  what  is  such  care  must  bo- 
measured  by  the  character  of  the  business,  and  the  risks  attending  its  prose- 
cution. Negligence  on  the  part  of  the  corporation  may  consist  of  acts  of 
omission  or  commission,  and  it  necessarily  follows  that  the  continuing  duty  of 
supervision  and  inspection  rests  on  the  corporation.  For  it  wul  not  do  to  say- 
that,  having  furnished  suitable  and  proper  machinery  and  appliances,  the  cor- 
poration can  thereafter  remain  passive.  The  duty  of  inspection  is  affirmative, 
and  must  be  continuously  fulfilled,  and  positively  performed.  In  ascertain- 
ing whether  this  has  been  done  or  not  the  character  of  the  business  should  be 
considered,  and  anything  short  of  this  would  not  be  ordinary  care.!9 

It  is  also  the  duty  of  the  master  to  furnish  a  reasonably  safe  place  for  hi* 
servant  to  work  in,  and  if  he  fails  to  perform  this  duty  he  will  be  liable  for 
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any  injury  that  may  result  therefrom:  Wood  on  Master  and  Servant,  no.  884; 
Dsering  on  Negligence,  aw.  199;  Seymour  ▼.  Maddax,  6  Q.  B.  926;  Indermaur 
v.  Domes,  L  R  1  C.  P.  274;  Atlanta  Cotton  Factory  Co.  v.  Speer,  09  Ga.  137; 
&  C,  47  Am.  Rep.  760;  FoManh  r.  Haetmhe,  73  TJL  236;  BIB  ▼.  Quet,  66 
fed.  45;  Ooomot  ▼.  Jfcw  Bedford  Cordage  Co.,  102  Man.  672;  &  0.,  8  Am. 
Rap.  606;  O'Connor  v.  ^doms,  120  Id.  427;  Swobodar.  Ward,  40  Mick  420; 
flenry  t.  Brady,  9  Daly,  142;  Cbrvora*  ▼.  Holbrooh,  69  N.  Y.  617;  8.  C.,  17 
Am.  Rep.  869;  Honor  ▼.  ATbrighton,  93  Pa.  St.  476;  Hulehan  v.  Often  Bay 
etc  B'y  Co.,  68  Wis.  319.  Bat  the  obligation  of  the  master  to  provide  rea- 
ssnably  safe  places  and  atraetiiree  for  his  servants  to  work  in  or  npon  does 
net  impose  npon  him  the  doty,  as  towards  them,  of  keeping  a  building  which 
they  are  employed  in  erecting  in  a  safe  condition  at  every  moment  of  their 
work,  so  far  as  its  safety  depends  npon  the  due  perf ormanoe  of  that  work  by 
them  and  their  fellow-servants:  Armour  r.  Hahn,  111  U.  S.  818. 

The  servant  has  the  right  to  presume,  in  the  absence  of  notice  to  the  con- 
trary ,  and  except  as  to  matters  that  ocmie  within  the  ranged 
skill,  that  the  master  will  perform  the  dnty  imposed  npon  him  of  furnishing 
proper,  adequate,  and  perfect  implements  and  appliances  necessary  for  the 
avformanoo  of  any  duty  required  of  the  servant:  CHbeon  v.  Pacific  B.  B.  Co., 
46 Mo.  168;  8.  O.,  2  Am.  Rep.  497;  Meter*.  Footer,  11  Mo.  App.  199;  Kami 
v.  Snath,  69  N.  Y.  876.  Wagner,  J.,  delivering  the  opinion  of  the  court  in 
08mm  v.  Pacific  B.  B.  Co.,  supra,  said:  "The  legal  implication  is,  that  the 
employer  will  adopt  suitable  instruments  and  means  with  which  to  carry  on 
his  hnsiness.  Ibeee  he  can  provide  and  maintain  by  the  use  of  suitable  care 
and  foresight;  and  if  he  fails  to  do  so,  he  is  guilty  of  a  breach  of  duty  under 
Ms  contract,  for  the  consequences  of  which,  in  justice  and  sound  reason,  he 
ought  to  be  responsible.  Any  other  rule  would  be  productive  of  the  greatest 
injustice  and  wrong.  The  servant  has  no  control  over  the  matter.  He  acts 
m  subordination  He  relies  wholly  on  the  judgment  of  the  master  that  suit- 
able  machinery  and  the  noodod  requirements  are  supplied.  He  has  not  the 
means  nor  the  opportunity  of  knowing  whether  those  furnished  may  be  safe. 
Bis  attention  is  exclusively  due  to  the  peculiar  duties  incident  to  his  branch 
of  the  employment  He  assumes  the  risk,  more  or  less  haeardous,  of  the 
service  in  which  he  is  engaged;  but  he  has  a  right  to  presume  that  all  proper 
attention  shall  be  given  to  his  safety,  and  that  he  shall  not  be  carelessly  sod 
mindlessly  exposed  to  risks  not  necessarily  resulting  from  his  occupation,  and 
which  might  be  prevented  by  ordinary  care  and  precaution  on  the  part  of  his 
employer. 

M  astir  n  nr  No  Sxvn  Iksubjek  of  Actual  8invr  of  the  machinery 
end  appliances  which  he  furnishes  to  his  servants.  Reasonable  or  ordinary 
in  the  selection  and  inspection  of  the  mstrumentslities  with  which  the 
has  to  do  his  work  is  the  measure  of  the  master's  duty.  He  is  simply 
icQuircd  to  exercise  such  care  as  a  prudent  man  would  take  for  the  protection 
of  his  own  person.  And  if  he  does  this,  his  duty  in  that  respect  is  fully  dis- 
charged: 2  Thomp.  on  Neg.  982;  PHeeUeyr.  A«fcr,8Mee.&W.  1;  Battereon 
v.  Chicago  etc  B.  B  Co.,  18  N.  W.  Rep.  664;  Camp  Point  Mfg.  Co.  ▼.  Balbu, 
Tl  IQ.  417;  North  Chicago  RoUmg  MiUs  Co.  v.  Momka,  4  HL  App.  664;  Heyer 
v.  SaUbury,  7  Id.  98;  Chicago  <bA.  B.  B.  Co.  v.  Bragonier,  11  Id.  616;  Wa- 
bamh  etc  By  Co.  ▼.  Feuton,  12  Id.  417;  Chicago  etc  B  B  Co.  ▼.  Pratt,  14 
U.  846;  Tittle  v.  Chicago  etc  2?.  A.  Co.,  48  Iowa,  236;  Richards  v.  Bough,  68 
Belch.  212;  &  a,  18  X.  W.  Rep.  786;  Porter  v.  Hannibal  etc  B.B.Co.,71 
Ko.  66;  a  G.,  86  Am.  Rep.  464;  8ida  ▼.  Hannibal  etc  B  B.  Co.,  82  Ma  480} 
Prete  t.  Jkhmater,  100  N.  Y.  266;  Mad  Bieer  etc  B.  B  Co.  v.  Barber,  6 
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Ohio  St  541;  8.  0.,  67  Am.  Dec  312.  In  the  celebrated  cue  of  Priestley  v. 
Fowler,  3  Mee.  &  W.  1,  Lord  Abinger,  0.  B.,  said:  "The  mere  relation  ol 
the  master  and  the  servant  never  can  imply  an  obligation  on  the  part  of  the 
matter  to  take  more  care  of  the  servant  than  he  may  reasonably  be  expected 
to  do  of  himself.  He  is  no  donbt  bound  to  provide  for  the  safety  of  his  ser- 
vant in  the  coarse  of  his  employment  to  the  best  of  his  judgment,  informa- 
tion, and  belief.  The  servant  is  not  bound  to  risk  his  safety  in  the  service  ol 
his  master,  and  may,  if  he  thinks  fit,  decline  any  service  in  which  he 
ably  apprehends  injury  to  himself." 

Master  is  not  Bound  to  Supply  Safest  and  Best  Machinery  that 
be  obtained.  His  duty  to  his  servant  is  to  provide  him  with  appliances  that 
are  reasonably  safe:  Western  R.  R.  Co.  v.  Bishop,  50  Ga.  465;  Indianapolis  etc 
R.  R.  Co.  v.  Love,  10  Ind.  534;  Lake  Shore  etc.  R'y  Co.  v.  McComdci,  74  Id. 
440;  Louisville  etc  R.  R.  Co.  v.  Orrt  84  Id.  50;  Wonder  v.  Baltimore  etc  R. 
R.  Co.,  82  Md.  411;  a  0.,  3  Am.  Rep,  143;  Jones  v.  Granite  Mills,  126  Mass. 
84;  Fort  Wayne  etc  R.  R.  Co.  v.  Oildersleeee,  33  Mich.  133;  Richards  v.  Rough, 
63  Id.  212;  8.  C,  18  N.  W.  Bep.  785;  Salter*  v.  Delaware  4  H.  Comal  Co.,  S 
Hun,  338;  Payne  v.  Reese  100  Pa.  St.  301;  Philadelphia  etc  R.  R.  Co.  v. 
^eenoii,  103  Id.  124;  SchaUv.  Call,  107  Id.  1.  Nor  is  an  employer  bound  to 
make  use  of  the  newest  mechanical  appliances  for  the  purpose  of  securing  the* 
safety  of  his  employees:  Lobe  Shore  etc  R*y  Co.  v.  McCormick,  74  Ind.  440; 
Michigan  Cent.  R.  R.  Co.  v.  8mUhaon,  45  Mich.  212;  McOmnis  v.  Canada  8. 
B.  Co.,  49  Id.  466.  Scott,  J.,  in  delivering  the  opinion  of  the  court  in  Lake 
Shore  etc  R'y  Co.  v.  McCormick,  supra,  said:  "Neither  companies  nor  indi- 
viduals are  bound,  as  between  themselves  and  their  servants,  to  discard  and 
throw  away  their  implements  or  machinery  upon  the  discovery  of  every  new 
Invention  which  may  be  thought  or  claimed  to  be  better  than  those  they  have 
in  use;  but  if  they  take  ordinary  care  and  exercise  ordinary  prudence  to  keep 
their  implements  or  machinery  in  sound  repair,  so  that  harm  does  not  result 
to  the  servant  for  want  of  such  sound  condition  of  the  implements  or  machin- 
ery used,  then  such  individuals  or  companies  will  not  be  responsible  to  ser- 
vants for  any  injury  which  may  occur  to  them  in  the  use  of  such  implements 
or  machinery.'' 

Servant  Assumes  Risks  of  Employment  when  he  enters  into  it  with  a 
knowledge  of  those  risks,  and  if  he  accepts  employment  on  defective  machinery, 
knowing  that  it  is  defective,  the  master  will  not  be  liable  to  him  for  any 
injury  that  he  may  receive  from  defects  that  were  as  well  known  to  him  as  to 
his  employer.  It  is  the  right  of  the  employer  to  carry  on  his  own  business  in 
the  manner  that  seems  best  to  him,  and  it  is  for  the  workman  to  determine 
for  himself  whether  or  not  he  will  enter  into  the  service.  If  he  does  enter 
upon  the  service,  knowing  the  risks  that  he  incurs,  he  must  be  regarded  as 
having  voluntarily  incurred  such  risks,  unless  the  master  urges  or  coerces 
him  into  danger,  or  in  some  other  way  directly  contributes  to  the  injury: 
Priestley  v.  Fowler,  3  Mee.  &  W.  1;  Assop  v.  Totes,  2  Hurlst  &  N.  768;  WO* 
Hams  v.  dough,  3  Id.  258;  darker.  Hobnes,  7  Id.  937;  Sweeney  v.  Central  Pa* 
c$c  R.  R.  Co.,  57  CaL  15;  Hoyden  v.  SmtikoUb  Mfg.  Co.,  29  Conn.  648;  Be* 
v.  Western  dr  A.  B.  R.  Co.,  69  Ga.  666;  Wabash  etc  R?y  Cc  v.  Deardorf,  14 
HL  App.  401;  DoweUr.  BwrUngton  etc  Ry  Co.,  62  Iowa,  629;  Wonder  v.  Balti- 
more 4  0.  R.  R.  Co.,  32  Md.  411;  8.  O.,  3  Am.  Rep.  143;  Baltimore  4  0.  R. 
R.C0.T.  Strieker,  51  Id.  47;  Pennsylvania  R.  R.  Co.  v.  Wackier,  60  Id.  396; 
Teaton  v.  Boston  «©  L.  R.  R.  Co.,  135  Mass.  418;  Moulton  v.  Cage,  138  Id.  890; 
Taylor  ▼.  Carew  Mfg.  Co.,  1  N.  B.  Rep.  210;  Fort  Wayne  etc  R.  R.  Co.  r.  GO* 
iereUecc  83  Mich.  183;  Michigan  Cent.  R.R.Ccr.  SnMson,  45  Id.  SIS* 
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Bathaway  v.  Michigan  Cent.  R.  R.  Co.,  51  Id.  253;  Richard*  v.  Rough,  58  U 
M2;  Clark  r.  SL  Paul  etc  R.  R.  Co.,  28  Minn.  128;  Nokmr.  Stickle,  3  Ha 
App.  300;  Lcmmg  v.  New  York  Cent.  R.  R.  Co.,  49  N.  Y.  521;  S.  G,  10  Am. 
Rep.  417;  Gibson  Y.Erie  R'y  Co.,  63  Id.  449;  S.  C.,  20  Am.  Rep.  562;  Dt 
Fared  y.  Jewett,  88  Id.  264;  Watson r.  H.  T.  C.  R'y  Co.,  58  Tex.  434;  Q.  H. 
4  8.  A.  R?y  Co.  v.  Lempe,  59  Id.  19;  Deering  on  Negligence,  sees.  196,  201; 
Wood  on  Master  and  Servant,  see.  326.  In  the  case  of  Clarke  v.  Hobnes,  1 
Hurlst.  &  N. 943,  Cockburn,  C  J.,  discussing  this  subject*  said:  "When  a  ser- 
vant enters  on  an  employment  from  its  nature  necessarily  hazardous,  he  ac- 
cepts the  service  subject  to  the  risks  incidental  to  it;  or  if  he  thinks  proper 
to  accept  an  employment  on  machinery  defective  from  its  construction,  or 
from  the  want  of  proper  repair,  and  with  knowledge  of  the  facts,  enters  on 
the  service,  the  master  cannot  be  held  liable  for  injury  to  the  servant  within 
the  scope  of  the  danger  which  both  the  contracting  parties  contemplated  as 
incidental  to  the  employment.  The  rule  I  am  laying  down  goes  only  to 
this,  that  the  danger  contemplated  on  entering  into  the  contract  shall  not  be 
aggravated  by  any  omission  on  the  part  of  the  master  to  keep  the  machinery 
in  the  condition  in  which,  from  the  terms  of  the  contract  or  the  nature  of 
the  employment,  the  servant  had  a  right  to  expect  that  it  would  be  kept.'' 

Generally  speaking,  however,  a  servant  only  takes  the  risk  of  what  may 
fairly  be  called  "seen  dangers; "  and  the  master  is  bound  to  use  reasonable 
care  to  protect  him  from  all  latent  defects  in  machinery  and  appliances,  either 
by  repairing  them  or  by  warning  him  of  their  existence.  If  the  master  knows, 
or  ought  to  know,  of  defects  in  machinery  which  he  sets  his  servant  to  work 
with,  it  is  his  duty  to  inform  the  servant;  and  if  he  fails  in  this  duty,  he  will 
be  liable  for  any  injury  that  may  result  from  such  failure:  2  Thompson  on 
Negligence,  980;  Deering  on  Negligence,  sec  197;  Wood  on  Master  and  Ser- 
vant, see.  349;  Perry  r.  Marsh,  25  Ala.  659;  Fonts  v.  PhUUps,  39  Ark.  17;  S.  C9 
43  Am.  Rep.  264;  Baxter  v.  Roberts,  44  CaL  187;  O'Connor  v.  Adams,  120 
Mass. 427;  Wheeler r.  Wason Mfg. Co.,  135 Id. 294;  Swobodav.  Ward, 40 Mich. 
429;  Parlhmrst  v.  Johnson,  50  Id.  70;  Paulmier  v.  Erie  R'y  Co.,  34  N.  J.  L.  151; 
SmUhY.  Oaf ord  Iron  Co.,  42  Id.  467;  Howard  Oil  Co.  v.  Farmer,  56  Tex.  301; 
Strahlendor/y.  Rosenthal,  30  Wis.  675;  O'NeU  v.  St.  Louis  etc  R'y  Co.,  3  Mo- 
(kary,  423;  Sunney  v.  Bolt,  15  Fed.  Rep.  880.  A  servant  cannot  recover  far 
an  injury  suffered  in  the  course  of  his  employment,  from  a  defect  in  the  ma- 
chinery used  by  his  employer,  unless  the  latter  knew,  or  ought  to  have  known, 
of  the  defect,  and  the  servant  did  not  know  of  it,  or  did  not  have  equal  means 
of  knowledge:  MaUme  v.  Hawley,  46  CaL  409;  Hoyden  v.  Smithville  Mfg.  Co., 
29  Conn.  548;  Oreenleafv.  Illinois  Cent.  R.  R.  Co.,  29  Iowa,  14;  Wright  v.  New 
York  Cent.  R.  R.  Co.,  25  N.  T.  562;  Warner  v.  Erie  R'y  Co.,  39  Id.  468;  Malone 
v.  Hathaway,  64  Id.  6;  Priestley  v.  Fowler,  3  Mee.  &  W.  1;  Dynen  v.  Leach, 
40  Eng.  L.  &  Bq.  491.  But  if  the  master  knew  of  the  defect,  or  ought  to  have 
known  it,  he  will  be  liable:  Patterson  v.  Wallace,  1  Macq.  748;  Bryden  v.  Stew 
011,210.  30;  Clarke  v.  Holmes,  7  Hurlst.  AN,  937;  Atchison  etc.  R.  R.  Co.  v. 
HoU,  29  Kail  149;  Ford  v.  Fitehburg  R.  R.  Co.,  110  Mass.  240;  Ryan  v.  Fouh 
1st,  24  N.  Y.  410;  Texas  etc.  R'y  Co.  v.  McAtee,  61  Tex.  695.  Said  Lord  Chan- 
cellor Cranworth,  in  Paterson  v.  Wallace,  supra,  in  considering  this  question: 
"When  a  master  employs  a  servant  in  a  work  of  a  dangerous  character,  he  is 
bound  to  take  all  reasonable  precautions  for  the  safety  of  that  workman.  This 
fa  the  law  of  England  no  less  than  the  law  of  Scotland.  It  is  the  master's 
daty  to  be  careful  that  his  servant  is  not  induced  to  work  under  a  notion  that 
tackle  or  machinery  is  stanch  and  secure,  when  in  fact  the  master  knows,  or 
Bight  to  know,  that  it  is  not  so.  And  if  from  any  negligence  in  this  respect 
kmage  arise,  the  master  is  responsible. " 
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Where  Servant  Continues  to  Work  ajter  Knowledge  by  Hm  ow 
Detects  in  the  machinery  or  appliances  on  which  ho  is  employed,  he  is  re- 
garded as  having  assumed  the  risk  of  using  them  in  that  condition,  unless  be 
has  been  coerced  by  his  employer  or  unless  he  has  been  induced  by  him  to 
believe  that  a  change  would  be  made:  Deering  on  Negligence,  sec,  201;  Wood 
on  Master  and  Servant,  sec  327;  McOlynn  v.  Brodie,  31  OaL  376;  Sowdeu  v. 
Idaho  Q.  M.  Co.,  55  Id.  443;  Hoyden  v.  SmMhviOe  etc  Co.,  29  Conn.  548;  BeU 
v.  Western  &  A.  R.  R.  Co.,  70  Ga.  566;  SuUhan  v.  Louisville  Bridge  Co.,  9 
Bosh,  81;  Camp  Point  Mfg.  Co.  v.  BaUou,  71  HL  417;  Chicago  etc  R.R.  Co.v. 
Clarke  11  HL  App.  104;  Umback  v.  Lake  Share  etc  R*y  Co.,  83  Ind.  191; 
Kroyv.  Chicago  etc.  R.  R.  Co.,  32  Iowa,  357;  Muldoumeyr.  IUmois  CcntR.R. 
Co.,  39  Id.  15;  Snow  v.  Housatonic  R.  R.  Co.,  8  Allen,  441;  HuddlestonT. 
LoweU  Machine  Shop,  106  Mass.  282;  Russell  v.  TWotson,  22  Cent.  L.  J.  446; 
S.  C,  Mass.,  Oct.  1885;  Pingree  v.  Leyland,  185  Mass.  398;  Swobodar.  Ward, 
40  Mich.  420;  Richards  v.  Rough*  53  Id.  212;  8.  C,  18  N.  W.  Rep.  785;  Porter 
v.  Hannibal  etc  R.  R.  Co.,  71  Ma  66;  Jonee  v.  Roach,  41  N.  Y.  Super.  Cs. 
248;  Behmr.  Armour,  58  Wis.  1;  Dillon  r.  Union  Pac  R.  R.  Co.,  3 ML 319. 
But  the  fact  that  the  servant  continues  in  the  employment  after  he  baa 
knowledge  that  the  machinery  with  which  he  is  working  is  defective,  is  not 
evidence  of  negligence  per  ec  And  where  there  is  any  doubt  as  to  whether 
or  not  he  was  negligent  in  continuing  to  work  with  the  machinery  after  he  be* 
came  aware  of  its  defects,  it  is  a  question  for  the  jury,  to  be  determined  upon 
a  careful  consideration  of  all  the  circumstances  in  the)  case:  Wood  on  Master 
and  Servant,  sec.  327;  Clarke  v.  Holmes,  7  Hurlst.  &  K.  937;  Oreemleafr.  Illi- 
nois Cent  R.R.  Co.,  29  Iowa,  14;  Patterson  v.  Pittsburgh  etc  R.  R.  Co.,  76  Fa. 
8t,389;tff«wv.  Housatonic  R.  R.  Co.,  8  Allen,  401.  SaidByles,  J.,  in  Clarke*. 
Holmes,  supra:  "  It  is,  in  most  cases,  impossible  that  a  workman  can  judge  el 
the  condition  of  a  complex  and  dangerous  machine,  wielding  irresistible  me- 
chanical power,  and,  if  he  could,  he  is  quite  incapable  of  estimating  tiie  degree) 
of  risk  involved  in  different  conditions  of  the  machine;  but  the  master  may 
be  able,  and  generally  is  able,  to  estimate  both.  The  master  again  is  a  vol- 
unteer; the  workman  ordinarily  has  no  choice.  To  hold  that  the  master  it 
responsible  to  his  workman  for  no  absence  of  care,  however  flagrant*  seems 
to  me  in  the  highest  degree  both  unjust  and  inconvenient." 

Where  Master,  has  Promised  to  Repair  Detects  in  the  machinery 
with  which  bis  servant  is  at  work,  the  latter  will  not  be  treated  as  having 
assumed  the  risks  arising  from  the  existence  of  such  defects.  And  for  acci- 
dents to  the  servant  from  such  defects,  happening  within  a  reasonable  time 
after  the  master  is  informed  of  their  existence,  he  will  be  liable,  provided 
the  servant  was  in  the  exercise  of  due  care:  Hough  v.  Railway  Co.,  100  U.  S. 
213;  Parody  v.  Chicago  etc  Ry  Co.,  15  Fed.  Rep.  205;  Le  Clair  y.  First  Divis- 
ion of  SL  P.  &  P.  R.  R.  Co.,  20  Minn.  9;  Convoy  v.  Vulcan  Iron  Works,  92 
Mo.  35;  Patterson  v.  Pittsburgh  etc  R.  R.  Co.,  76  Pa.  St.  389;  BrabbUs  v. 
Chicago  etc  R'y  Co.,  38  Wis.  289;  Shearm.  &  Redf.  on  Neg.,  sec  96;  Cooky 
on  Torts,  559;  Deering  on  Negligence,  sec  201;  Wood  on  Master  and  Servant, 
sees.  360,  361,  380;  Paterson  v.  Wallace,  1  Maoq.  748;  Clarke  v.  Hobnes,  7 
Hurlst.  &  N.  937. 

When  Master  Sets  Young  and  Inexperienced  Servant  to  Work 
with  or  near  dangerous  machinery,  it  is  his  duty,  not  only  to  warn  the  ser- 
vant, but  also  to  instruct  him  in  the  use  of  such  machinery,  and  to  point  out 
to  him  the  dangers  to  which  he  is  exposed:  2  Thompson  on  Negligence,  978; 
Deering  on  Negligence,  sec.  197;  Wood  on  Master  and  Servant,  sec.  850; 
Qrmle  v.  Frost,  3  F.  &  F.  622;  HiU  v.  Oust,  55  Ind.  45;  St  Louis  esc  RTy 
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Co.  v.  VaUrkm,  66  Id.  511;  Coombs  t.  New  Bedford  Cordage  Co.,  102  Man. 
£72;  S.  C.,  3  Am.  Rep.  506;  Sullivan  v.  India  Mfg.  Co.,  113  Id.  396;  O'Connor 
v.  Adams,  120  Id.  427;  Dowling  v.  ^Zfen,  74  Mo.  13;  8.  G,  41  Am.  Rep.  298. 
In  the  case  of  Grizzle  v.  /fart,  *wpm,  Cockburn,  J.,  said:  "If  the  owners  of 
dangerous  machinery,  by  their  foreman,  employ  a  young  person  about  it 
quite  inexperienced  in  its  use,  either  without  proper  directions  as  to  its  use, 
or  with  directions  which  are  improper,  and  which  are  likely  to  lead  to  dan- 
ger of  which  the  young  person  is  not  aware,  as  it  is  their  duty  to  take  unusual 
care  to  avert  such  danger,  they  are  responsible  for  any  injuries  which  may 
ensue  from  the  use  of  such  machinery."  But  in  the  ease  of  Fonts  v.  PhUUps, 
39  Ark.  17;  S.  C,  43  Am.  Rep.  264,  it  was  decided  that  a  master  employing 
a  minor  to  work  upon  or  about  dangerous  machinery  is  not  bound  to  point 
out  patent  dangers  discoverable  by  a  reasonable  and  ordinary  exercise  of 
diligence  on  the  part  of  the  servant. 

COKTKTJBUTOBT  NeoLIOBKCX  ON  PART  OF   SlRVAXT   INJURED  BY  DSFBOXB 

in  machinery  will  prevent  a  recovery  by  him:  Shammy  v.  Androscoggin  Milk, 
66  Me.  420;  Wood  on  Master  and  Servant,  sec.  368;  McOlynn  v.  Brodie,  31 
CaL  376;  Patterson  v.  Pittsburgh  etc  R.  R.  Co.,  76  Pa.  St  389;  S.  C.,  18  Am. 
Rep.  412. 

Master's  Liability  toe  Injury  to  Servant  vrok  Fellow-skrvajit's 
Negligence. — This  subject  is  fully  discussed  in  the  note  to  Murray  v.  South 
Carolina  R.  R.  Co.,  36  Am.  Dec.  279-290;  see  also  note  to  Ketgan  v.  Western 
&.  R.  Corp.,  59  Id.  477,  where  additional  cases  on  this  subject  are  collected 


Shepherd  v.  Rand. 

[48  Maine,  244.] 

Whirs  Final  Judgment  has  been  Rendered  tor  Defendant,  Judicial 
Power  is  Exhausted;  and  nothing  remains  to  be  done  but  to  tax  the 
costs,  which  requires  merely  the  exercise  of  ministerial  powers.  If  the 
costs  are  taxed  and  adjudicated  at  the  same  term,  either  party  dissatis- 
fied may  except,  but  not  so  if  taxed  afterwards  when  the  party  selects 
his  tribunal;  and  both  parties  must  submit  to  its  decision. 

Judge  at  Nisi  Priub  has  No  Discretion  to  Order  Action  Brought 
ftjRWARD  at  a  subsequent  term  to  that  at  which  a  final  judgment  has 
been  rendered  therein,  so  as  to  give  a  negligent  party  an  opportunity  to 
except  to  the  decision  of  a  tribunal  that  he  himself  has  selected  in  the 
taxation  of  costs. 

Case  presented  on  exceptions  by  both  parties.  The  opinion 
states  the  facts. 

/.  C.  Woodman,  for  the  plaintiff. 

Davies,  for  the  defendant. 

By  Court,  Cutting,  J.  The  case  finds  that  at  the  April  term 
of  this  court,  1859,  the  report  of  the  referee  was  accepted  in 
favor  of  the  defendant,  and  for  his  costs,  and  that  "  judgment 
was  ordered  thereon; "  that  at  the  succeeding  October  term 
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the  defendant,  for  the  purpose  of  excepting  to  the  ruling  of 
the  judge  upon  a  question  of  costs,  made  a  motion  to  bring  the 
action  forward,  and  it  was  so  ordered.  To  Which  ruling  the 
plaintiff,  considering  himself  aggrieved,  has  excepted;  and  the 
question  arises  whether  the  judge,  under  the  circumstances, 
was  justified  in  sustaining  the  motion. 

Upon  this  subject,  the  law  is  well  stated  in  Lothrop  v.  Page, 
26  Me.  119,  which  is,  that  "  every  court  of  record  has  power 
over  its  own  records  and  proceedings,  to  make  them  conform 
to  its  own  sense  of  justice,  so  long  as  they  remain  incomplete, 
and  until  final  judgment  has  been  entered."  And  further: 
"It  is  the  well-established  practice  and  course  of  proceeding 
in  such  courts  to  regard  all  actions  in  which  a  final  judgment 
has  not  been  entered,  whether  on  the  docket  of  the  existing  or  a 
former  term,  as  within  the  jurisdiction  and  control  of  the  court." 

And  so  in  Sawtelle,  Petitioner,  6  Pick.  110,  the  court  remark: 
"  We  are  of  opinion  that,  there  having  been  no  judgment,  it 
was  within  the  discretionary  power  of  the  court  to  take  off  the 
default,  as  much  as  it  would  have  been  to  order  judgment. 
The  case  remaining  on  the  docket  unfinished,  they  had  juris- 
diction over  it  to  sustain  either  motion." 

But  those  cited  were  not  like  the  present  case.  Here  the 
final  judgment  had  been  rendered,  and  the  parties  were  out  of 
court— the  judicial  power  was  exhausted,  and  to  be  succeeded 
only  by  that  of  the  ministerial.  The  taxation  of  costs  was 
only  incident  to  the  judgment,  and  if  taxed  and  adjudicated  at 
the  same  term,  might  have  been  the  subject-matter  of  excep- 
tions; but  not  so  if  taxed  afterwards,  when  the  party  selects 
his  tribunal,  and  whether  its  decision  be  satisfactory  or  other- 
wise, both  parties  must  submit,  and  the  party  dissatisfied  can- 
not afterwards  resort  to  another  jurisdiction,  to  be  created  bv 
nullifying  a  final  judgment:  not  by  any  process  known  to  the 
law,  such  as  error  or  review,  not  for  the  purpose  of  making 
the  records  and  proceedings  conform  to  the  court's  own  sense 
of  justice,  but  for  the  sole  object  of  allowing  a  negligent  party 
to  take  advantage  of  such  negligence. 

A  judge  at  nisi  priua  has  no  such  discretion. 

The  plaintiff's  exceptions  are  sustained,  and  consequently 
those  of  the  defendant  are  overruled. 

Tenney,  C.  J.,  and  Appleton,  Goodenow,  Davis,  and  Kent, 
JJ.,  concurred.  

Coots,  when  Practically  Ltcorporatbd  nrro  Judoxxnt  by  Clzrki 
See  Lewis  ▼.  Rom,  59  Am.  Dec.  49,  and  note  62,  where  the  cues  riinrciMinf 
the  subject  of  costs  generally  are  collected. 
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Preble  v.  Longfellow. 

[4ft  Mux*,  279.] 

foiiHAar  a  Bouxd  to  Pbovidi  fob  ma  Ward's  MAnrnounc*  fbom 
broom  and  profits  of  the  ward's  estate,  and  if  they  are  insufficient  for 
that  purpose,  he  may  me  the  principal,  and  if  it  becomes  necessary  for 
mch  maintfiTianoft,  he  may  apply  to  a  proper  court  for  a  license  to  sell 
real  estate  of  the  ward  and  apply  the  proceeds  to  the  purposes  contem- 
plated by  his  license;  but  he  has  no  authority  to  make  advances  from  his 
own  means  for  the  maintenance  of  his  ward. 

GVJBDIAIT    GANXOT   MaTNTAE*  ACTION    AGAINST    HIS  WaBD   AJTXE    LaTTE* 

Abbivss  at  Full  Age,  to  recover  advances  made  for  the  ward's  main- 
tenance during  minority,  nor  for  a  balance  due  him  on  his  guardianship 
account  as  adjusted  and  allowed  by  the  probate  court. 

Case  submitted  on  an  agreed  statement  of  facts.  In  1854, 
the  plaintiff's  testator  was  duly  appointed  guardian  of  the  de- 
fendant, whose  property  consisted  of  real  estate.  The  guardian 
performed  his  duties  until  his  death  in  1857,  advancing  from 
time  to  time,  from  his  own  funds,  such  sums  as  were  required 
for  the  support  and  education  of  his  ward,  besides  selling  real 
estate  of  the  minor  for  the  same  purpose,  under  license  of  the 
court.  He  settled  his  last  account  in  September,  1857,  by 
which  it  appeared  that  a  balance  of  four  hundred  and  seventy- 
seven  dollars  and  eight  cents  was  due  to  him  for  advances 
made  for  the  support  of  his  ward  beyond  what  he  had  received. 
At  the  time  of  the  settlement  of  this  account,  he  presented  a 
petition  to  the  probate  court  for  a  license  to  sell  the  remaining 
real  estate  of  his  ward,  for  her  maintenance,  and  an  order  of 
notice  was  granted,  but  the  guardian  died  before  a  license  was 
obtained.  After  the  guardian's  death,  and  before  the  com- 
mencement of  this  action,  the  defendant  attained  her  majority. 
If  the  action  could  be  maintained,  judgment  was  to  be  rendered 
for  the  plaintiff  for  four  hundred  and  seventy-seven  dollars 
and  eight  cents  and  interest,  otherwise  a  nonsuit  was  to  be 
entered. 

Deblois  and  Jackson,  for  the  defendant. 

By  Court,  Tenney,  C.  J.  Guardians  are  required,  by  the 
statute,  c.  57,  sec.  12,  to  manage  the  estate  of  their  wards 
frugally  and  without  waste,  and  apply  the  income  and  profits 
thereof,  as  far  as  needed,  for  the  comfortable  maintenance  of 
the  ward  and  his  family;  and  if  they  are  insufficient  for  that 
purpose,  they  may  use  the  principal;  and  when  any  exigency 
occurs,  the  guardian  may  apply  to  a  proper  court  for  a  license 
to  sell  real  estate  of  his  ward,  and  apply  the  proceeds  to  the 
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purposes  contemplated  by  his  license.  These  requirements 
are  in  harmony  with  the  general  legal  principles  applicable  to 
the  relation  of  guardian  and  ward:  2  Kent's  Com.,  5th  ed.,  229- 
231. 

From  these  provisions  it  cannot  be  doubted  that  the  ward  is 
to  have  the  maintenance  referred  to,  from  the  property  belong- 
ing to  him,  without  the  creation  of  any  debts,  unnecessarily, 
against  him  by  the  guardian.  And  for  the  attainment  of  such 
an  object,  the  guardian  is  to  appropriate  the  income  and  profits 
of  the  estate,  and  the  principal,  if  the  income  and  profits  are 
not  sufficient.  And  money  may  be  obtained  by  the  sale  of  the 
ward's  real  estate,  under  a  judicial  license,  when  it  becomes 
necessary  for  such  maintenance.  And  it  cannot  be  admitted 
that  the  guardian,  by  neglecting  to  exercise  the  authority  con- 
ferred to  enable  him  to  perform  his  duty  to  his  ward  in  this 
respect,  when  the  means  are  ample  for  the  purpose  intended 
by  the  law,  can  expose  his  ward  to  become  his  debtor  after 
he  shall  arrive  at  the  age  of  twenty-one  years.  The  omission 
to  use  this  authority  is  evidence  of  a  want  of  fidelity  in  the 
execution  of  the  trust  committed  to  him  by  law. 

This  action  is  for  the  recovery  of  a  sum  of  money  advanced 
by  the  guardian  in  the  maintenance  of  the  ward  from  April, 
1854,  to  March,  1857,  the  guardianship  having  continued  till 
October  11, 1857,  when  it  terminated  by  the  death  of  the  plain- 
tiff's testator. 

The  case  shows  no  legal  necessity  for  the  delay  in  the  guar* 
dian,  which  is  exhibited,  to  provide  the  means  for  the  mainte- 
nance of  the  defendant;  and  there  was  no  reason  for  his 
becoming  her  creditor,  after  she  became  of  the  age  of  twenty- 
one  years,  disclosed  by  the  facts  agreed,  so  that  this  action  can- 
not be  maintained. 

Plaintiff  nonsuit. 

Appletov,  Cutting},  Goodenow,  Davis,  and  Kent,  JJ.,  con- 
curred, v 


Guardiax  GAinroT  Exnro  Mobs  thav  Inoomb  of  Ward's  Esxatb  with- 
out the  sanction  of  the  oourt:  Patton  v.  Thomg$ont  67  Am.  Deo.  222,  note  224* 
where  other  caeea  ere  collected. 
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LlBBEY   V.   ToLFOBD. 

[4ft  Kaxhs,  Sift.] 

b  Ijusb  cw  Stobx  ob  Wabehoubi  thkbi  is  No  Implied  Waxkabtt  that 
iha  boildmg  is  safe,  well  built,  or  fit  for  any  particular  use. 

Tesast  Takes  Bisk  of  Fctube  Coirornoir  of  Premises  Leased  and  la 
boond  to  keep  them  in  repair,  in  the  absence  of  any  special  agreement  on 
the  subject. 

Peoidbb  to  Repair  Lxaskd  Psnnssa,  Made  bt  Landlord  Who  is  undo 
No  Legal  Obligation  to  make  repairs,  ia  without  consideration  and  can- 
not support  an  action. 

Assumpsit  to  recover  for  damages  caused  to  the  plaintiff's 
foods  in  a  store  leased  by  him  of  the  defendants,  by  want  of 
sufficient  repairs  which  it  was  alleged  the  defendants  promised 
to  make.  A  nonsuit  was  ordered,. and  the  the  plaintiff  ex- 
cepted.   The  other  facts  are  stated  in  the  opinion. 

J.  Morgan,  for  the  plaintiff. 

Deblois  and  Jackson,  for  the  defendants. 

By  Court,  Appleton,  J.  In  the  lease  of  a  store  or  ware* 
house,  there  is  no  implied  warranty  that  the  building  is  safer 
well  built,  or  fit  for  any  particular  use:  Dutton  v.  Oerrish,  9 
Cush.  89  [55  Am.  Dec.  45].  So,  in  a  lease  of  a  house,  there 
is  none  that  it  is  reasonably  fit  for  habitation:  Foster  v.  Peyser r 
Id.  243  [57  Am  Dec.  43];  CUves  v.  WMoughby,  7  Hill,  83.  On 
a  demise  of  the  vesture  of  land  for  a  specific  term,  and  at  s 
certain  rent,  there  is  no  implied  obligation  on  the  part  of  the 
lessor  that  it  shall  be  fit  for  the  purpose  for  which  it  is  taken: 
Sutton  v.  Temple,  12  Mee.  &  W.  52.  Nor  of  a  house  that  it 
shall  be  reasonably  fit  for  habitation:  Hart  v.  Windsor,  Id.  68. 
Nor  is  it  implied  that  it  shall  continue  fit  for  the  purpose,  for 
which  it  is  demised,  as  the  tenant  can  neither  maintain  an 
action,  nor  is  he  exonerated  from  the  payment  of  rent  if  the 
house  is  blown  down  or  destroyed  by  fire,  or  the  occupation 
Tendered  impracticable  by  the  act  of  God  or  the  king's  enemies: 
Id.  When  it  is  agreed  that  the  landlord  shall  do  the  repairs, 
there  is  no  implied  condition  that  the  tenant  may  quit  if  the 
repairs  are  not  done:  Surplice  v.  Farnsworth,  7  Man.  &  Gr.  576; 
8.  C,  49  Eng.  Com.  L.  674. 

In  Gott  v.  Oandy,  2  El.  &  Bl.  845,  S.  C,  75  Eng.  Com.  L. 
843,  the  plaintiff  brought  an  action  against  his  landlord  for 
neglecting  to  make  substantial  repairs  to  the  premises,  after 
notice  that  they  were  in  a  dangerous  state,  by  reason  of  which 
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the  premises  fell  during  the  tenancy,  and  injured  his  goods. 
The  court  held  that  no  obligation  on  the  part  of  the  landlord 
to  make  repairs  arose  from  the  relation  of  landlord  and  tenant. 
"  The  absence  of  authority  to  show  a  duty,  as  between  land- 
lord and  tenant,"  remarks  Erie,  J.,  "  is  very  strong  against 
the  existence  of  such  a  duty."  In  the  absence  of  any  special 
agreement,  the  tenant  takes  the  risk  of  the  future  condition  of 
the  premises  leased.  "  The  tenant,"  remarks  Savage,  C.  J.,  in 
Mumford  v.  Brown,  6  Cow.  475  [16  Am.  Dec.  440],  "takes  the 
premises  for  better  and  for  worse,  and  cannot  involve  his  land- 
lord in  expense  for  repairs  without  his  consent." 

In  the  present  case,  it  does  not  appear  that  there  was  any 
agreement,  when  the  contract  of  leasing  was  entered  into, 
that  the  landlord  should  keep  the  premises  in  repair.  If  there 
be  no  stipulation  between  the  parties  to  a  lease  on  the  subject 
of  repairs,  the  tenant  is  bound  to  keep  the  premises  in  repair: 
Long  v.  Fitzimmons,  1  Watts  &  S.  530. 

The  lease  and  its  terms  and  conditions  were  made.  The 
duties  of  the  parties  were  left  as  at  common  law.  The  land- 
lord was  under  no  obligation  to  repair,  either  by  express  con- 
tract or  by  implication  of  law.  By  law,  the  duty  to  repair 
devolved  upon  the  tenant.  It  is  not  in  proof  that  the  prem- 
ises were  out  of  repair  when  the  tenant  entered  upon  their  oc- 
cupation. The  landlord,  being  under  no  legal  obligation  to 
make  repairs,  promised  the  tenant,  who  was  under  such  obli- 
gation, to  make  them.  The  promise  was  without  considera- 
tion. It  was  no  part  of  the  original  agreement.  It  was  made 
while  the  tenant  was  occupying  the  premises.  The  action  can- 
not be  maintained. 

Exceptions  overruled. 

Tenney,  C.  J.,  and  Cutting,  May,  Goodenow,  and  Davis, 
JJ.,  concurred. 

No  Covenant  Implied  in  Lease  that  Premises'  abb  Fit  bob  Ahy 
Particular  Use:  See  Foster  v.  Peyser,  67  Am.  Dee.  43,  note  45;  Dutton  v. 
Oerriah,  55  Id.  45,  note  48,  where  other  cases  are  collected. 

Promise  to  Repair  after  Lease  is  Entered  into  a  Merb  Nudum 
Pactum:  Purcdlv.  English,  86  Ind.  36,  citing  the  principal 
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White  v.  Elwell.     White  v.  Hutchinson, 

[48  maihb.  waj 
On  Who  Cuts  Hat  o#  Ahother,  and  Puts  It  nr  Latteb's  Babn,  under 
an  agreement  that  it  is  to  be  divided,  and  half  of  it  given  to  him  for  his 
services,  has  the  rights  of  a  tenant  at  will;  and  such  rights  continue  until 
the  tenancy  is  terminated  by  proper  notice,  or  the  property  is  removed, 
if  such  removal  is  made  within  a  reasonable  time.  After  the  hay  is 
divided,  the  tenant  may,  within  a  reasonable  time,  enter  and  remove  it 
in  a  reasonable  manner,  doing  no  more  injury  than  is  reasonably  necessary 
to  obtain  and  carry  it  away. 

Trespass  for  breaking  and  entering  the  plaintiff's  barn,  and 
carrying  away  his  hay.  The  two  cases  were  tried  together. 
The  taking  of  the  hay  was  admitted.  The  plaintiff  at  the  trial 
offered  evidence  tending  to  prove  that  in  July,  1859,  he  con* 
tracted  orally  with  the  defendant  Elwell  that  the  latter  should 
cut  the  hay  on  his  farm  and  put  it  into  his  barn,  and  that 
Elwell  should  also  cut  the  bushes  on  a  certain  lot;  that  it  was 
agreed  that  if  Elwell  performed'  his  agreement  the  hay  was  to 
be  divided  equally,  and  Elwell  was  to  have  one  half  of  it  for 
his  services;  that  Elwell,  with  the  assistance  of  Pratt,  one  of 
the  defendants  in  the  second  case,  to  whom  he  had  agreed  to 
give  one  half  of  his  share  of  the  hay,  cut  the  hay  and  put  it 
into  the  plaintiff's  barn,  but  did  not  cut  the  bushes;  that  the 
plaintiff  then  locked  the  barn,  and  had  never  divided  the  hay 
with  Elwell;  that  in  December  following  he  allowed  Pratt  to 
take  away  one  quarter  of  the  hay;  that  plaintiff  afterwards 
allowed  Hutchinson  to  take  away  a  load  of  hay  for  Elwell  at 
the  time  Pratt  took  his,  but  sent  word  by  Hutchinson  to  Elwell 
that  he  would  not  deliver  any  more  hay  to  Elwell  until  he  set- 
tled for  not  cutting  the  bushes;  that  subsequently  the  defend- 
ants came  with  teams  and  took  away  the  quarter  of  the  hay 
that  Pratt  had  measured  out,  and  from  which  Hutchinson  had 
taken  the  load,  although  plaintiff  had  forbidden  them  to  take 
the  hay  or  to  enter  on  his  premises.  The  defendants  in  both 
cases  offered  evidence  tending  to  show  that  the  contract  was 
made  with  Pratt,  and  that  he  contracted  with  Elwell;  that 
whether  the  contract  was  made  with  Pratt  or  Elwell  the  cut- 
ting of  the  bushes  was  an  entirely  independent  contract;  that 
the  hay  was  actually  divided,  and  the  part  of  Elwell  and  Pratt 
set  out  to  them.  The  plaintiff  contended  that  even  if  the  hay 
was  divided,  and  there  was  an  implied  license  for  Pratt  and 
Elwell  to  take  it  away,  it  was  revocable,  being  oral;  and 
that  he  did  revoke  it,  and  that  for  their  subsequent  acts  the 
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defendants  were  trespassers.  The  judge  instructed  the  jury 
that  if  they  should  find  that  the  bargain  was  made  with  Pratt 
that  he  was  to  cut  the  grass  at  the  halves,  that  the  plaintiff 
was  to  furnish  barn  room  for  the  whole  of  the  hay,  that  it  was 
divided  by  and  between  the  parties,  Pratt  and  White,  and  one 
half  assigned  to  each,  and  if  Pratt  was  by  the  bargain  to  have 
the  right  to  come  and  take  his  part  away  after  such  division, 
then  it  was  a  license  by  the  plaintiff  to  Pratt  to  enter  the  barn 
and  take  his  part  away  at  a  reasonable  time  and  in  a  reason- 
able manner,  doing  no  more  injury  than  was  reasonably  neces- 
sary to  obtain  and  carry  away  his  hay.  But  if  they  should 
find  that  the  contract  was  made  with  Elwell,  and  not  with  Pratt, 
for  one  half  of  the  hay  to  be  put  in  the  barn  and  kept,  then  the 
property  in  the  one  half  would  not  pass  to  Elwell  until  a  divis- 
ion was  made  between  him  and  the  plaintiff,  and  he  would 
not  have  the  right  to  enter  and  take  it  until  such  division.  If 
there  was  in  fact  a  division  of  the  hay  made  by  Pratt  in  the 
plaintiff's  presence,  and  to  which  he  assented,  and  if  the  plain- 
tiff took  the  part  assigned  to  him  as  his  half,  agreeing  that  the 
other  part  was  to  be,  and  was  then,  set  apart  and  divided  as 
the  part  for  Elwell,  which  was  to  be  and  was  at  the  same  time 
divided  between  Pratt  and  Elwell,  then  the  plaintiff's  title  and 
interest  in  that  half,  so  set  out,  would  be  divested,  and  Elwell 
would  be  the  owner  of  it,  and  would  have  the  right  to  enter 
and  take  it  away  under  the  rule  above  stated.  The  plaintiff 
requested  the  court  to  give  the  following  instructions:  1.  "That 
if  the  jury  find  that  the  barn  belonged  to  the  plaintiff,  and  the 
hay  was  in  it  by  defendants'  consent,  and  if  they  find  that  the 
hay  was  the  property  of  the  defendants  alone,  they  had  no  right 
to  break  the  barn  to  take  it,  or  any  part  of  it,  away,  without 
the  consent  of  the  plaintiff;  and  if  they  did  break  the  barn  that 
the  defendants  are  liable."  This  was  given  with  the  addition — if 
a  condition  of  the  agreement  was  that  the  party  cutting  the  hay 
might  come  and  take  it  away,  that  would  be  a  license  to  enter 
as  stated  in  general  instructions.  2.  "That  if  the  defendants 
had  a  license  to  put  the  hay  in  the  barn,  that  forbidding  the 
defendants  to  enter  to  take  the  same  would  have  the  effect  to 
avoid  the  implied  license  to  take  it  by  breaking  or  by  entering 
to  take  it."  Not  given,  except  as  stated  in  the  first  request; 
but  the  jury  were  instructed  that  the  plaintiff  could  not  revoke 
the  license,  if  there  was  one  in  the  contract,  without  assent  of 
the  other  party.  The  verdict  was  for  the  defendants  in  both 
eases,  the  jury  finding  specially  that  the  contract  was  made 
frith  Elwell. 
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W.  W.  Bolster  and  L.  H.  Ludden,  for  the  plaintiff. 
Randall  and  Winter,  for  the  defendants. 

By  Court,  Davis,  J.  It  is  admitted  by  the  counsel  for  the 
plaintiff  that,  upon  the  findings  of  the  jury,  the  rights  of  Pratt 
and  Elwell  were  those  of  tenants  at  will.  This  is  correct: 
Cheever  v.  Pearson,  16  Pick.  266.  Such  a  right  would  continue 
until  the  property  was  removed  (unless  sooner  terminated  by 
a  notice  tinder  the  statute  therefor),  if  the  property  should  be 
removed  within  a  reasonable  time:  Qftmore  v.  Wilbur,  12  Id. 
120  [22  Am.  Dec.  410]. 

If  Elwell  and  Pratt  put  the  hay  into  the  plaintiff's  barn  by 
his  permission,  they  had  the  right,  after  it  was  divided,  to  enter 
and  take  it  away  within  a  reasonable  time.  The  plaintiff 
might  revoke  the  license  as  to  its  remaining  there,  giving  them 
a  sufficient  time  to  remove  it  But  the  proposition  that  he 
could  so  revoke  it  that  they  would  have  no  right  to  take  it 
away,  is  absurd. 

It  was  substantially  a  sale  of  one  half  of  the  hay  by  the 
plaintiff,  the  other  half  thereof  being  cut  in  payment.  The 
right  of  the  vendees  to  enter  and  take  it  away  cannot  be 
doubted:  NetUeton  v.  Sikes,  8  Met.  34,  The  jury  mu6t  have 
found  that  the  hay  had  been  divided  by  the  parties  before  it 
was  taken.  There  was  no  error  in  the  instructions  given,  or 
in  refusing  to  give  those  which  were  requested  and  not  given. 

Exceptions  overruled. 

Tenney,  C.  J.,  and  Appleton,  Cutting,  May,  and  Goodwin, 
JJ.,  concurred. 

License,  when  and  how  Far  Revocable:  See  JZAotfa  v.  Otis,  73  Am.  Deo. 
139,  note  448;  Fuhr  v.  Dean,  69  Id.  484,  note  488,  where  other  cases  are 
collected. 

The  fbihczpal  case  is  cited  in  McLeod  v.  Jones,  105  Mass.  406,  to  the 
pout  that  permission  to  keep  or  the  right  to  have  one's  property  upon  the 
land  of  another  involves  the  right  to  enter  for  its  removal. 
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[48  Mao*,  873.] 

fa  Action  o#  Trespass,  Defense  that  Defendant's  Cattle  were  Law- 
tolly  on  Adjoining  Close,  and  that  they  escaped  therefrom  in  conse- 
quence of  the  neglect  of  the  plaintiff  to  maintain  his  part  of  the  partition 
fence,  can  only  be  sustained  by  showing  that  there  has  been  a  division  of 
the  fence,  either  by  fence-viewers  under  the  statute,  or  by  a  valid  and 
fch^Kng  agreement  between  the  adjoining  owners,  or  by  prescription. 
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And  the  division  most  be  inch  as  to  impose  upon  the  plaintiff  the  obliga- 
tion to  build  and  maintain  a  legal  fence  upon  a  certain  well-defined  por- 
tion of  the  line. 

Each  Adjoining  Owner  is  Bound  to  Esep  ma  Cattln  on  his  Own 
Land,  if  no  legal  division  of  the  partition-fence  has  been  established  be- 
tween them. 

Aobxkmxnt  for  Division  of  Line  Fknob  MUST  bb  in  Writing,  in  order 
to  be  binding  upon  the  parties  thereto  and  their  privies. 

Whxrb  Ltnh  Fence  is  Built  in  Separate  Portions  by  Adjoining  Own- 
ers, and  maintained  by  them  in  the  same  manner  for  more  than  twenty* 
five  years,  some  original  grant  or  agreement  between  the  parties  by 
which  a  legal  division  of  the  fence  was  established  will  be  presumed. 

Trespass  quare  clausum /regit,  in  which  the  plaintiff  alleged 
that  the  defendant's  cattle  broke  and  entered  his  close.  The 
facts  are  sufficiently  stated  in  the  opinion. 

W.  W.  Bolster,  for  the  plaintiff. 
M.  T.  Ludden,  for  the  defendant. 

By  Court,  Kent,  J.  It  is  admitted  that  the  plaintiff  is  en- 
titled to  recover,  unless  the  facts  stated  by  witnesses  constitute 
a  defense.  The  facts  alleged  and  relied  upon  are  that  the  cat- 
tle were  lawfully  on  the  adjoining  close,  and  that  they  escaped 
therefrom  in  consequence  of  the  neglect  of  the  plaintiff  to 
maintain  his  part  of  the  partition  fence:  R.  S.,  c.  23,  sec.  5. 

It  is  now  the  well-settled  law  in  this  state  and  in  Massa- 
chusetts, that  the  neglect  which  is  made  a  bar  to  recovery  in 
an  action  of  this  kind  can  arise  only  from  a  division  of  the 
fence,  either  by  fence-viewers,  acting  under  the  statute,  or  by 
a  valid  and  binding  agreement  between  the  parties  owning 
adjoining  lots,  or  by  prescription. 

The  division  must  be  such  as  imposes  the  obligation  upon 
the  party  injured  to  build  and  maintain  wholly,  upon  a  certain 
well-defined  portion  of  the  line,  a  legal  fence.  The  general 
rule  is,  that  every  man  must,  at  his  peril,  keep  his  cattle  on  his 
own  land;  and  it  is  no  defense  if  he  shows  that  his  neighbor 
had  no  fence,  or  an  insufficient  one.  The  only  defense  he  can 
set  up  is  that  his  neighbor  had  neglected  to  maintain  the  por- 
tion of  the  dividing  fence  which  had  been  assigned  to  him  in 
one  of  the  ways  before  stated?  Sturtevant  v.  Merrill,  33  Me.  62; 
Webber  v.  Closeon,  35  Id.  26;  Lord  v.  Wormwood,  29  Id.  282  [50 
Am.  Dec.  586] ;  Thayer  v.  Arnold,  4  Met.  589.  The  owner  of 
the  cattle  is  responsible,  although  he  is  not  the  owner  of  the 
close  from  which  the  cattle  escaped,  and  although  they  were 
depastured  on  hire  by  the  owner  of  the  close:  Sheridan  v.  Bear^ 
8  Id.  284  [41  Am.  Deo.  507]. 
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Li  this  case,  no  statute  assignment  by  fence-viewers  has 
been  produced,  nor  any  written  agreement  between  the  owners 
in  relation  to  a  division,  and  no  sufficient  evidence  of  any 
parol  agreement  There  is  the  declaration  of  one  party  that 
a  division  l*ad  been  agreed  upon,  but  no  evidence  that  the 
other  party  assented;  and  according  to  the  case  of  Heath  v. 
Richer,  2  Me.  72,  such  agreement,  to  be  binding  on  parties  and 
privies,  must  be  in  writing:  Little  v.  Lathrop,  5  Id.  357,  citing 
Rust  v.  Low,  6  Mass.  90. 

It  appears  that,  about  thirty  years  ago,  the  occupants  of  the 
adjoining  lots  built  in  separate  portions  a  fence  extending 
about  eighty-two  rods  to  a  brook,  but,  as  it  would  seem,  not 
the  whole  extent  of  the  dividing  line.  This  fence  remained 
until  1853,  when  the  plaintiffs  part  was  rebuilt,  not  on  the 
same  line,  but  ranging  from  the  line  on  to  plaintiff's  lot. 
There  had  been  a  dispute  about  the  fence  for  the  last  five 
years,  and  plaintiff  had  removed  part  of  the  fence.  There 
being  no  statute  assignment,  and  no  written  agreement  being 
produced,  the  only  remaining  question  is,  whether  the  facts 
above  stated  establish  an  obligation  by  prescription.  To  prove 
a  prescriptive  right  or  duty,  proof  of  usage  may  be  admitted: 
Heath  v.  Richer,  2  Me.  74. 

In  the  leading  case  of  Rust  v.  Low,  6  Mass.  90,  Parsons,  C. 
J.,  says:  "Prescription  to  fence  is  allowed  at  common  law,  as 
resulting  from  an  original  grant  or  agreement,  the  evidence  of 
which  is  lost  by  lapse  of  time.  Ancient  assignments  by  fence- 
viewers,  and  ancient  agreements  made  by  parties,  may  have 
once  existed,  and  be  now  lost  by  lapse  of  time." 

Binney  v.  PropWs  etc.  in  HuU,  5  Pick,  504,  is  a  case  where 
the  court  finds  that  a  prescription  is  established  by  long-con- 
tinued occupation,  although  there  was  no  direct  evidence  of 
any  actual  division  in  fact.  In  this  case,  we  have  the  fact 
that,  about  thirty  years  before  the  trial,  this  dividing  fence 
was  actually  built  in  separate  portions  by  the  owners.  It 
never  was  a  joint  fence  on  any  part  of  the  line.  We  know 
that  it  was,  from  the  time  it  was  first  erected,  a  fence  built  by 
the  respective  owners,  each  building  a  distinct  portion.  This 
occupation  continued  undisturbed  and  unquestioned  for  at 
least  twenty-five  years.  When  the  plaintiff  rebuilt  his  part 
in  1853,  he  made  no  claim  on  the  owner  of  the  adjacent  lot  to 
build  it  as  a  joint  fence,  although  he  built  it  for  a  line  fence. 
He  took  no  steps  to  call  on  fence-viewers.  The  tendency  of 
modern  decisions  and  statutes  has  been  to  diminish  the  length 
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of  time  required  to  establish  or  limit  rights  by  prescription,  or 
by  statutes  of  limitation.  In  view  of  the  facts  in  this  case,  we 
conclude  that  we  may  safely  presume  some  original  grant  or 
agreement  between  the  parties,  by  which  a  legal  division  of  the 
fence  was  established. 
Plaintiff  nonsuit. 

Tenney,  C.  J.,  and  Appleton,  Rice,  Goodenow,  and  Davis, 
JJ.,  concurred. 

Partition  Fence,  Duties  of  Parties  to  Maintain:  See  Lawrence  ▼. 
Combs,  72  Am.  Dec.  332,  note  335,  where  other  cues  are  collected;  Pool  v. 
Alger,  71  Id.  726. 

Owner  of  Cattle  is  Bound  to  Keep  Them  on  his  Own  Land,  when: 
Soe  Lawrence  v.  Comb»,  72  Am.  Dec  332,  note  335,  where  other  cases  are  col- 
lected; Murray  v.  South  Carolina  R.  i?.  Co.,  70  Id.  219,  note  222. 
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Strict  Compliance  with  Terms  of  Statute  must  be  Shown  in  order  to 
enforce  a  liability  imposed  wholly  by  such  statute. 

Where  Charter  of  Corporation  Authorizes  It  to  Sell  Shares  of 
Delinquent  Subscriber,  and  hold  him  liable  for  the  difference  between 
the  proceeds  of  the  sale  and  the  amount  due  from  him,  and  the  charter 
and  by-laws  require  that  he  be  notified  of  the  assessments  thirty  days 
before  the  order  to  sell  his  shares  is  made  by  the  directors,  that  the  sale 
be  made  by  public  auction  at  the  post-office  in  a  certain  town,  and  that 
the  treasurer  give  the  subscriber  a  notice  in  hand  signed  by  such  treas- 
urer, or  by  a  director  in  his  behalf,  a  notice  of  the  assessment  thirty  days 
before  the  sale  is  not  sufficient;  a  sale  otherwise  than  by  public  auction, 
or  at  any  other  place  than  said  post-office,  is  invalid;  and  a  notice  of  the 
sale  given  to  the  subscriber  in  hand,  not  signed  by  the  treasurer  or  a 
director,  is  insufficient. 

Where  Notice  is  Required  to  be  Posted  in  Conspicuous  Public  Place, 
proof  that  it  was  posted  in  a  public  place  is  not  enough. 

Where  Charter  of  Corporation  Authorizes  Sale  of  Shareholders' 
Stock  for  Unpaid  Assessments,  a  sale  thereof  for  an  illegal,  or  for  a 
partially  illegal,  assessment  is  invalid. 

Where  Charter  of  Corporation  Provides  that  No  Share  of  its  Stock 
shall  be  Assessed  to  greater  amount  than  one  hundred  dollars  in  the 
whole,  any  assessment  beyond  that  sum  is  void. 

No  Legal  Assessment  can  be  Made  on  Stock:  of  Corporation  whose 
charter  fixes  a  sum  as  the  minimum  for  the  capital  stock,  until  thai 
amount  of  stock  is  subscribed  in  good  faith,  by  men  apparently  able  to 
pay,  and  for  shares  to  bear  equal  burdens  with  the  others.  A  subscrip- 
tion for  preferred  stock,  which  is  to  draw  ten  per  cent  interest  at  once, 
cannot  be  reckoned  to  make  up  the  amount  of  capital  stock  required  by 
the  charter. 
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Report  from  nisi  prius.    The  opinion  states  the  case. 
F.  A.  Pile,  for  the  plaintiffs. 
0.  W.  Dyer,  for  the  defendant. 

By  Court,  Kent,  J.  The  writ  in  this  case  contains  but  one 
count,  and  in  that  the  plaintiffs  declare  that  the  defendant 
subscribed  for  two  shares  in  the  capital  stock  of  the  company; 
that  certain  assessments  had  from  time  to  time  been  made  on 
said  shares;  that  the  defendant,  after  due  notice,  had  neglected 
to  pay  the  same;  that  the  treasurer  of  the  company  had,  ac- 
cording to  law,  advertised  and  sold  the  same  for  such  unpaid 
assessments  to  a  third  party  for  a  sum  less  than  the  sum  due; 
and  that  the  defendant  has  become  liable  to  pay  the  difference 
between  the  sum  due  and  the  sum  for  which  they  were  sold. 

The  action  is  not  brought  upon  the  promise  in  the  subscrip- 
tion to  pay  the  assessments  from  time  to  time  as  they  might 
be  made.  It  is  not  upon  an  open  executory  contract  to  take 
and  pay  for  two  shares.  But  it  is  based  upon  the  statute 
liability,  which  arises  only  after  legal  assessments  and  a 
neglect  to  pay,  and  a  sale  for  non-payment  and  a  deficiency 
after  applying  the  proceeds  of  sale.  It  assumes  that  the  de- 
fendant is  owner  of  the  two  shares,  and  that  he  has  neglected 
to  pay  legal  assessments,  and  that  his  shares  have  been  sold 
and  transferred  to  another  by  the  company  according  to  the 
statute  and  by-laws.  To  sustain  this  action  for  the  deficiency, 
upon  the  ground  of  this  statute  liability,  the  terms  of  the  stat- 
ute must  be  strictly  complied  with:  Portland,  Saco,  &  P.  R.  R. 
Co.  v.  Graham,  11  Met.  1;  Lexington  &  West  Cambridge  R.  it 
Co.  v.  Staples,  5  Gray,  622. 

The  charter  of  this  company  (Private  Acts  of  1854,  c.  217) 
authorizes  the  directors  to  make  assessments,  and  provides 
that  "the  treasurer  shall  give  notice  of  all  such  assessments, 
and  in  case  any  subscriber  or  stockholder  shall  neglect  to  pay 
any  assessment  for  the  space  of  thirty  days  after  such  notice 
is  given  as  shall  be  prescribed  in  the  by-laws  of  said  corpo- 
ration, the  directors  may  order  the  treasurer  to  sell  such  share 
or  shares  at  public  auction,  after  giving  such  notice  as  may  be 
prescribed  as  aforesaid,  to  the  highest  bidder." 

The  same  section  provides  that  the  delinquent  subscriber  or 
stockholder  shall  be  held  accountable  to  the  corporation  for 
the  deficiency. 

It  appears  by  the  by-laws  adopted  by  the  company,  that  the 
notice  of  assessments  may  be  given  by  publication,  or  "  by  a 
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personal  notice  from  the  treasurer  of  the  company/'  and  in  case 
the  directors  shall  order  a  sale  under  the  fourth  section  of  the 
act  above  quoted,  the  treasurer  shall  give  forty-eight  hours' 
notice  of  the  time  and  place  of  sale  by  posting  "notices  of  the 
same  in  two  conspicuous  public  places  in  the  city  of  Calais, 
and  shall  notify  such  delinquent  subscriber  whose  stock  is  to 
be  sold,  by  leaving,  or  causing  to  be  left,  a  copy  of  said  notice 
at  his  place  of  residence,  or  by  giving  him  in  hand  such 
notice  to  be  signed  by  the  treasurer  or  by  one  of  the  directors 
in  his  behalf." 

The  directors,  on  the  eleventh  of  December,  1857,  by  vote, 
ordered  the  treasurer  to  sell  the  defendant's  shares  on  account 
of  non-payment  of  assessments,  at  auction,  on  the  eighteenth 
of  December,  at  the  post-office  in  Calais. 

1.  The  defendant  objects  that  there  is  no  evidence  that 
thirty  days'  notice  had  been  given  of  the  assessments  before 
the  order  to  the  treasurer  to  sell.  The  only  evidence  on  this 
point  is  the  testimony  of  the  treasurer,  who  says  that  "  he 
notified  him  of  all  the  assessments  more  than  thirty  days  be* 
fore  the  sale."  This  notice  might  have  been  less  than  thirty 
days  before  the  order  to  sell.  It  must  appear  affirmatively 
that  the  defendant  had  neglected  to  pay  at  least  thirty  days 
before  the  order  to  sell. 

2.  The  order  to  sell  in  accordance  with  the  terms  of  the 
charter  was  to  make  sale  at  public  auction  to  the  highest  bid- 
der. It  does  not  appear  by  the  testimony  of  the  treasurer, 
which  is  the  only  evidence  on  this  part  of  the  case,  that  the 
shares  were  sold  at  public  aution,  or  that  the  notice  of  sale 
contained  any  reference  to  a  public  6ale.  It  does  not  appear 
that  the  sale  was  at  the  post-office  in  Calais.  There  are  mani- 
fest deficiencies  in  the  proof. 

3.  It  does  not  appear  that  the  notice  of  the  time  and  place 
of  sale,  which  the  treasurer  says  he  gave  defendant  in  hand, 
was  signed  by  the  treasurer,  or  by  a  director  in  his  behalf. 

4.  The  by-laws  of  the  company  require  that  the  notices  of 
the  time  and  place  of  sale  shall  be  posted  in  "  two  conspicuous 
public  places  "  in  the  city  of  Calais.  The  testimony  is  that  they 
were  posted  in  two  public  places  in  that  city.  It  was  decided 
in  Bearce  v.  Fossett,  84  Me.  575,  that  an  officer's  return  that  he 
posted  the  notices  in  a  public  place,  without  saying  in  a  pub- 
lic and  conspicuous  place,  as  required  by  the  statute,  is  in- 
sufficient. Perhaps,  if  it  had  been  shown  that  a  notice  properly 
signed  had  been  given  in  hand  to  defendant,  that  fact,  as  to 
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him,  might  have  been  sufficient,  notwithstanding  the  defect  in 
proof  as  to  the  posting. 

5.  It  appears  from  the  records  of  the  directors  that  assess- 
ments had  been  made  from  time  to  time  to  the  amount  of  one 
hundred  dollars  each  share;  and  after  this,  at  one  time,  an* 
other  assessment  of  one  hundred  dollars  each  share  was  voted* 
This  last  vote  was  probably  passed  on  the  assumption  of  the 
invalidity  or  doubt  of  the  legality  of  the  former  assessments. 
It  provides  that  whatever  sum  had  been  paid  on  former  assess- 
ments should  be  allowed  on  the  new  towards  the  payment 
thereof.  But  it  does  not  abrogate  or  disannul  the  former  as- 
sessments in  terms.  The  charter  provides  that  "no  assess- 
ments shall  be  laid  upon  any  share  in  said  corporation  of  a 
greater  amount  in  the  whole  than  one  hundred  dollars."  It 
does  not  appear  whether  the  shares  were  sold  for  non-payment 
of  all  the  assessments,  or  only  upon  the  last.  It  is  very  clear 
that  a  share  could  not  be  legally  assessed  more  than  one  hun- 
dred dollars,  or  be  sold  for  non-payment  of  assessments  beyond 
that  sum.  What  was  in  fact  done  at  the  sale,  on  this  point, 
does  not  appear.  As  the  records  stand,  the  defendant's  shares 
are  assessed  two  hundred  dollars  each,  and  stood  apparently 
charged  with  all,  except  ten  dollars  on  each,  paid  before  the 
last  assessment  It  should,  at  least,  appear  clearly  that  the 
sale  was  for  some  legal  assessment,  and  did  not  include  any 
illegal  one:  Stoneham  Branch  R.  R.  Co.  v.  Oouldy  2  Gray,  277. 

The  foregoing  reasons  are  sufficient  to  require  us  to  order  a 
nonsuit,  as  the  case  stands.  But  as  it  is  possible  that  these 
defects  might  be  remedied  upon  a  more  minute  examination 
of  the  records  or  the  witness,  we  have  looked  into  the  other 
points  raised,  and  are  strongly  impressed  with  the  conviction 
that  there  are  insuperable  difficulties,  beyond  those  before  in- 
dicated, in  the  plaintiffs1  case.  Without  entering  minutely 
into  the  consideration  of  all  the  facts  and  arguments  on  the 
various  points,  we  are  not  satisfied  that  the  whole  of  the  two 
hundred  thousand  dollars,  the  minimum  sum  required  by  the 
charter  as  the  capital  stock,  has  ever  been  subscribed  within 
the  fair  intendment  of  the  statute.  It  is  well  settled  that  such 
subscription  is  required  before  any  legal  assessment  can  be 
made:  Oldtovm  &  L.  R.  R.  Co.  v.  Veaziey  39  Me.  571. 

It  is  also  settled  that  the  subscription  must  be  made  in  good 
faith,  by  men  apparently  able  to  pay,  and  for  shares  to  bear 
their  equal  part:  Penobscot  R.  R.  Co.  v.  White,  41  Me.  512  [66 
Am.  Dec.  257].   It  seems  to  be  conceded  that  the  subscriptions 
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by  Jones  &  Rockwood  for  two  hundred  and  twenty-five  shares 
were  made  by  men  not  apparently  responsible.  The  whole 
number  of  shares  subscribed  for  on  the  books  appear  to  be  two 
thousand  five  hundred  and  fifty-seven. 

We  cannot  doubt  that  the  subscriptions  by  the  directors  and 
contractor,  on  book  B,  for  three  hundred  and  eighty  shares, 
were  made  under  the  votes  of  July  31  and  August  4,  1855. 
By  those  votes,  the  shares  taken  under  them  were  to  be  pre- 
ferred stock,  and  to  draw  ten  per  cent  interest  forthwith,  and 
the  treasurer  was  authorized  to  execute  necessary  papers  to 
carry  the  bargain  into  effect.  Such  a  subscription,  with  a 
preference  which  gave  to  the  shares  the  place  and  value  of 
bonds,  cannot  be  regarded  as  within  the  intention  of  the  re- 
quirement. If  we  deduct  the  above  shares,  six  hundred  and 
five,  from  two  thousand  five  hundred  and  fifty-seven,  the  re- 
mainder is  one  thousand  nine  hundred  and  fifty-two  only.  The 
facts  in  relation  to  the  last  subscription,  for  eight  hundred 
shares,  by  the  directors,  are  not  very  clearly  stated  in  the  tes- 
timony. Enough,  however,  appears  to  raise  a  very  serious 
question  whether  that  subscription  was  such  that  the  company 
hereby  secured  an  actual  sale  of  or  a  subscription  for  the 
eight  hundred  shares,  to  be  thereafter  held  by  individuals  who 
were  to  bear  their  proportionate  share  of  the  expense  incurred 
by  the  corporation. 

According  to  the  agreement  of  the  parties,  plaintiffs  nonsuit. 

Tenney,  C.  J.,  and  Rice,  Cutting,  and  Mat,  JJ.,  concurred. 

Subscribes  to  Stock  in  Corporation  cannot  bb  Ajwkhkkp  natal  the  num- 
ber of  shares  required  by  the  charter  is  subscribed:  See  Penobscot  R,  R.  Gn 
v.  Dummer,  63  Am.  Deo.  654,  note  658;  New  Hampshire  Central  R.  R.  t. 
Johnson,  64  Id.  300. 

Right  of  Corporation  to  Sell  Stock  of  Shareholder  for  non-pay- 
ment of  subscription:  See  New  Hampshire  Central  R.  R.  v.  Johnson,  64  Aav 
Dec.  300,  note  308,  where  other  cases  are  collected. 

Statute  Requiring  Notice  to  be  Given  mubt  be  SrBBTrxT  Pubsobbi 
Newby  t.  Perkins,  25  Am.  Dec  160. 


Stevens  v.  Ellis, 

[48  Maine,  60L] 
Where  Owner  of  Oolt  Exchanges  It  fob  Mare  on  Conbxtion  that  the 
exchange  shall  be  permanent,  provided  the  title  to  the  man  shall,  upom 
inquiry,  prove  good,  otherwise  the  owner  of  the  colt  to  have  the  right  t» 
reclaim  it  wherever  found,  and  it  proves,  upon  inquiry,  that  the  mare 
was  stolen  by  the  party  offering  to  exchange  her,  the  owner  of  the  oott 
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■My  reoleim  it  from  one  who  porchaeeri  it  from  the  thief,  withont  notfee 
of  the  tense  upon  which  the  Utter  held  it,  end  ioeh  porohaeer  oumot 
maintain  trover  for  the  recovery  of  the  colt  from  its  original  owner. 

Tbovxb  for  a  colt    The  opinion  states  the  facts. 
Blake  and  Oarnsey7  for  the  plaintifll 
J.  Orangery  for  the  defendant. 

By  Court,  Txnnsy,  C.  J.  The  defendant  purchased  the  colt 
b  question  of  the  plaintiff.  Afterwards,  in  the  fell  of  1868,  he 
permitted  one  Violet  to  take  him,  who,  at  the  same  time,  left 
with  the  defendant  a  mare  which  he  asserted  to  be  his  own 
property.  Very  soon  after  Violet  became  possessed  of  the  colt, 
he  Bold  him  to  the  plaintiff  for  a  horse  and  four  dollars  in 
money.  In  a  short  time  subsequent  to  this  supposed  sale,  one 
Thibideaux  claimed  the  mare  of  the  defendant,  and  imme- 
diately after,  the  defendant  informed  the  plaintiff  thereof,  and 
told  him,  as  he  testified,  that  the  trade  with  Violet  was  con- 
ditional; that  he  had  no  doubt  the  mare  was  stolen,  as  the  man 
who  owned  her  had  come  for  her,  and  was  then  present  with 
the  mare;  and  thereupon,  the  defendant  told  the  plaintiff  he 
should  take  the  colt,  and  he  had  better  look  after  the  horse 
which  he  gave  Violet  in  exchange  therefor.  The  defendant 
sent  through  to  Madawaaka,  the  residence  of  Thibideaux,  and 
became  satisfied  that  the  mare  was  stolen,  and  gave  her  up  to 
Thibideaux,  the  owner,  and  demanded  the  colt  of  the  plaintiff. 

After  a  delay,  at  the  request  of  the  plaintiff,  of  about  a  week, 
upon  further  conversation  between  the  parties,  the  defendant 
took  the  colt,  whether  with  or  against  the  consent  of  the  plain- 
tiff the  testimony  of  the  parties  is  conflicting.  The  oolt  was 
kept  by  the  defendant  without  any  further  assertion  of  right 
by  the  plaintiff,  till  the  following  spring,  when  he  made  a  de- 
mand therefor,  and  on  refusal  of  the  defendant  to  deliver  the 
colt,  this  suit  was  instituted. 

After  the  colt  was  taken  by  the  defendant  from  the  plain- 
tiff's  possession,  as  before  stated,  the  plaintiff  called  upon  one 
Johnson,  who  had  in  possession  the  horse  which  he  let  Violet 
take  in  exchange;  and  Johnson,  instead  of  surrendering  the 
horse,  satisfied  him  therefor,  "  provided  such  was  the  law,"  by 
delivering  to  him  another  colt  of  the  same  age  with  the  one  in 
question.  The  colt,  so  left  with  the  plaintiff,  he  kept  the  most 
of  the  winter,  when  Johnson  came  and  insisted  upon  taking 
the  colt  (which  he  had  delivered)  on  the  ground  that  the  horse 
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was  his  own  property,  and  took  him  accordingly,  without  the 
plaintiff's  consent. 

It  is  not  necessary,  for  a  proper  disposition  of  this  cause,  to 
determine  the  question  of  fact  between  these  parties,  whether 
the  colt  in  question  was  taken  by  the  defendant,  after  it  was 
ascertained,  and  known  by  both,  that  the  mare  was  stolen,  with 
or  without  the  plaintiff's  consent.  There  was  manifestly  an 
uncertainty  in  the  minds  of  both  touching  the  legal  title  of  the 
property,  whether  it  was  in  one  or  the  other.  If  it  was  taken 
by  the  defendant  with  the  plaintiff's  consent,  a  consideration 
for  that  consent  was  wanting  to  make  it  effectual  as  a  contract 
If  no  permission  was  given  by  the  plaintiff,  expressed  or  implied, 
he  surrendered  none  of  his  existing  rights;  and  the  title  of  the 
colt  is  really  the  question  before  us,  independently  of  what 
transpired  at  that  time.  And  herein  is  a  question  of  fact,  to 
be  settled  by  the  court,  from  evidence  not  in  harmony,  which 
is,  Did  the  defendant,  in  the  transaction  between  him  and  Vio- 
let, in  the  fall  of  1858,  dispose  of  the  colt  absolutely,  as  by  a 
sale,  in  exchange  for  the  mare,  which  had  been  stolen?  The 
plaintiff  asserts  the  affirmative,  which  is  denied  by  the  defend- 
ant. 

In  support  of  the  plaintiff's  proposition  is  his  testimony  that 
when  the  parties  were  together  in  four  or  five  days  after  the 
trade  between  the  plaintiff  and  Violet,  he  said  to  the  defendant 
that  he  had  got  the  colt  back  again,  and  the  latter  answered, 
"All  right;"  the  plaintiff  then  inquired  what  kind  of  a  trade 
he  made  with  the  Frenchman,  and  was  answered  that  he  got 
this  horse  (the  one  he  was  driving)  for  the  colt,  and  made 
forty  dollars  in  the  trade. 

That  the  colt  was  not  sold  absolutely  to  Violet,  but  remained 
the  property  of  the  defendant,  he  testified;  that  Violet  came  to 
him  with  the  mare,  and  proposed  an  even  exchange  of  her  for 
the  colt;  that  he  concluded  to  exchange,  upon  the  condition 
that  if  the  mare  worked  well  (she  being  a  little  lame),  and 
Violet  owned  her,  and  no  claim  came  against  her,  he  would 
give  the  colt  for  the  mare;  that  he  told  Violet  he  would  not 
deliver  the  colt  until  he  had  tried  the  mare,  and  had  time  to 
inquire  and  ascertain  whether  there  were  claims  against  her; 
that  he  told  him  he  might  take  the  colt,  and  he  would  take 
time  to  send  to  Madawaska,  where  the  man  lived  of  whom 
Violet  said  he  purchased  the  mare,  and  ascertain  if  his  title 
was  all  right,  and  if  he  found  it  so,  he  would  make  a  formal 
delivery  of  the  colt  to  him;  but  he  told  him,  if  there  was  any 
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trouble  about  the  mare,  or  any  claim  came  against  her,  or  any 
old  bills  of  sale,  it  was  no  trade,  and  that  he  should  take  the 
colt  wherever  he  could  find  him,  and  without  process  of  law. 

The  deposition  of  Thibideaux  is  in  the  case,  and,  after  stat- 
ing the  loss  of  the  mare  and  the  recovery  of  her  from  the 
defendant,  and  her  description,  he  states  that  he  was  present 
when  a  conversation  took  place  between  the  parties,  and  that 
the  defendant  told  the  plaintiff  he  must  look  out  for  the  horse 
he  let  Violet  have,  as  Violet  stole  the  mare  which  he  let  de- 
fendant have,  and  that  it  was  a  condition  of  the  trade  that  if 
any  claim  came  against  the  maze  it  was  no  trade.  And  in 
answer  to  the  inquiry  by  the  plaintiff,  whether  the  plaintiff 
made  any  answer  to  this,  the  deponent  said  he  did  not  recollect 

It  was  admitted  by  the  plaintiff  that  Violet  would  testify 
that  when  he  exchanged  horses  with  the  defendant,  it  was 
agreed  that  if  any  claim  came  against  the  mare,  they  were  to 
give  up  the  trade,  and  defendant  was  to  take  the  colt  he  let 
Violet  have,  wherever  he  could  find  him. 

It  is  true  that  the  defendant  does  not  testify  that  he  told  the 
plaintiff  that  he  had  not  conveyed  the  colt  in  controversy  to 
Violet,  when  the  first  conversation  took  place  between  them, 
after  the  plaintiff  had  obtained  the  colt  from  Violet,  and  he 
spoke  of  the  trade  as  one  which  was  an  unconditional  sale. 
But  this  was  a  time  unsuited  to  give  a  particular  account  of 
the  transaction,  the  parties  being  in  separate  wagons,  and 
traveling  over  frozen  ground  in  the  evening;  and  was  before 
any  information  had  been  received  that  the  mare  was  stolen, 
which,  according  to  defendant's  testimony,  was  unexpected; 
the  worst  of  his  apprehension  being  that  some  claim  of  a 
third  person  upon  the  mare,  by  way  of  mortgage  or  other  con* 
tract,  might  be  outstanding,  which  he  may  have  regarded  as  a 
contingency  somewhat  remote,  or  he  would  not  have  parted 
with  the  colt  A  disclosure  at  that  time  of  the  state  of  the 
title  would  have  had  no  effect  to  prevent  a  trade  to  which  the 
plaintiff  was  a  party,  as  that  had  been  previously  completed. 

The  suspicion  that  the  mare  had  been  stolen  was  commu- 
nicated to  the  plaintiff  immediately  on  its  being  awakened; 
and  the  facts  stated  as  to  the  exchange  substantially  as  the 
defendant  has  testified  in  the  case.  When  it  is  considered  that 
this  evidence  is  somewhat  corroborated  by  the  testimony  of 
Thibideaux,  and  by  what  it  is  admitted  would  be  that  of  Violet, 
though  the  latter  should  be  received  with  some  allowance! 
we  are  not  satisfied  that  the  sale  from  the  defendant  to  Vio* 
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let  was  absolute.  The  terms  of  the  exchange  had  been  agreed 
upon,  if  the  defendant  should  conclude,  after  such  inquiries 
as  he  should  think  proper  to  make,  and  as  he  proposed  to 
make,  that  no  outstanding  title  to  the  mare  existed.  It  was  a 
trade  on  a  condition  to  be  performed  by  the  defendant,  and 
waived  by  him,  as  the  plaintiff's  counsel  have  argued;  but 
very  soon,  and  before  a  reasonable  time  for  making  those  in- 
quiries had  elapsed,  it  was  ascertained,  to  the  satisfaction  of 
both  parties,  that  Violet  had  obtained  the  mare  feloniously, 
consequently  the  defendant  obtained  no  title  to  her  under  any 
State  of  the  facts:  Dame  v.  Baldwin,  8  Mass.  521. 

But  under  the  facts  as  we  find  them,  the  defendant  did  not 
part  with  his  property;  he  has  not  relinquished  the  right  to 
take  it  wherever  he  could  find  it  And  the  case  falls  within 
the  principle  of  Oalvin  Y.Bacon,  11  Me. 28  [25  Am.  Dec.  268}. 
According  to  the  agreement  of  the  parties,  judgment  is  to  be 
tendered  for  the  defendant  for  his  costs. 

Bice,  Appleton,  Cutting*,  Mat,  and  Kent,  JJ.,  concurred. 

POBGBAflEB  0V  PlRSOVAL   PbOPBBTY  FROM   OKU  HAVTHQ  No   TTEUI:   Sat 


OmrmkhadY.  Buck,  70  Am.  Dee.  226,  note  230,  where  other  eases  en  oofleeted. 
Ik  CdXBmovAL  Salbs,  Tulb  to  Goods  Rutins  nr  Vbbdob  vital  the 
perfnrmnie*  of  the  condition;  Orocher  t.  QuBtfar,  69  Am.  Deo,  UB>  none  l&b 
where  other  oeeee  ere  ooUooted. 


Hbbbiot  v.  Union  Mutual  Fibb  Insubanoh  Go. 

[4S  KAnra,  66*1 

RvaauHTAisoaf  cat  Bxfsotatioh  n  hot  Sams  as  Bsbbbraxidb  ow 
Eun'UKi  Faot;  the  latter  ie  in  the  nature  of  a  warranty,  bat  the  former 
does  not  amount  to  a  warranty. 

Abbwbb  or  Appuoawt  job  Insubaitob  that  Building  "will  n  Ooou- 
ytkd  bt  a  Tenant,"  is  not  a  stipulation  that  the  building  wul  be  eo 
oooupied,  bnt  ie  rather  a  representation  by  the  applicant  of  hie  expeota- 
turn  that  it  will  be  oooupied  by  a  tenant,  and  not  by  himself  Bnt  even 
if  each  answer  is  to  be  regarded  as  a  warranty,  the  defense  that  the  build- 
ing was  nnoooupied  at  the  time  of  the  fire  will  fail,  unless  it  appear  that 
the  risk  was  increased  by  want  of  a  tenant. 

Action  on  a  policy  of  insurance  for  a  loss  insured  against 
Hie  facts  appear  from  the  opinion. 

W.  O,  Crosby 9  for  the  plaintiff. 
Didter$<m,  tot  the  defendants. 
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By  Court,  Rice,  J.  In  the  argument  before  this  court  rail* 
ance  is  only  had  upon  the  third  specification  of  defense,  which 
is  in  the  following  words:  "The  assured,  in  his  application, 
which  is  made  a  part  of  the  contract,  stipulated  that  the  bouse 
should  be  occupied,  whereas  the  house  was  not  occupied.'9 

The  stipulation  referred  to,  if  it  exist,  is  found  in  the  appli- 
cation of  the  plaintiff  for  insurance.  To  the  question,  "Who 
owns  and  occupies  the  buildings?"  the  plaintiff  answered, 
"Owned  by  the  applicant;  will  be  occupied  by  a  tenant." 

The  application  contains  the  following  stipulation:  "And  I 
hereby  covenant  and  agree  to  and  with  said  company  that  the 
foregoing  is  a  correct  description  of  the  buildings  and  property 
requested  to  be  insured,  so  far  as  regards  the  risk  on  the  same." 
Does  this  constitute  a  warranty  that  the  premises  insured  was 
and  should  continue  to  be  occupied  by  a  tenant?  And  if  so, 
was  the  occupation  material  to  the  risk? 

There  is  a  distinction  between  a  representation  of  an  expecta- 
tion and  the  representation  of  an  existing  fact.  The  latter  is 
In  the  nature  of  a  warranty;  the  former  does  not  amount  to  a 
warranty:  Rice  v.  New  England  Marine  Ine.  Co.,  4  Pick.  439. 

In  Cailin  v.  Springfield  F.  Ins.  Co.,  1  Sumn.  434,  the  words 
in  the  policy  described  the  house  insured  as  "at  present  occu- 
pied as  a  dwelling-house,  but  to  be  hereafter  occupied  as  a 
tavern."  It  was  held  that  this  was  not  a  warranty  that  the 
house  should,  during  the  continuation  of  the  risk,  be  constantly 
occupied  as  a  tavern;  but  that  it  is,  at  furthest,  a  mere  repre- 
sentation of  an  intention  to  occupy  it  as  such.  Story,  J.,  in 
his  opinion  in  that  case,  says:  "Suppose  a  policy  against  fire, 
underwritten  on  the  house  of  A,  in  Boston,  described  as  a 
dwelling-house,  or  as  occupied  as  a  dwelling-house,  would  the 
policy  be  void  if  the  house  should  cease  for  a  time  to  have  a 
tenant?  Such  a  doctrine  has  never,  to  my  knowledge,  been 
asserted;  nor  should  I  deem  it  maintainable." 

The  answer  to  the  interrogatory  manifestly  shows  that  the 
house,  at  the  time  of  the  application,  was  without  a  tenant; 
and  that  it  was  the  expectation  or  representation  of  the  appli- 
cant that  it  should  be  occupied  by  a  tenant,  and  not  by  the 
owner.  Nor  can  it  be  fairly  construed  to  mean  that  it  should 
be  occupied  by  a  tenant  during  the  whole  period  of  the  risk. 

But  even  if  it  were  a  warranty  that  it  should  be  occupied 
by  a  tenant  continuously,  it  could  not  avail  the  defendants, 
because  it  does  not  appear  that  the  risk  has  been  in  any  degree 
Increased  by  want  of  a  tenant,  and  the  applicant  only  covenants 
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that  his  representation  shall  contain  a  correct  description  of 
the  building  to  be  insured,  so  far  as  regards  the  risk  on  the 
same. 

As  the  case  is  presented,  the  defense  fails,  and  a  default 
must  be  entered. 

Defendants  defaulted. 

Tenney,  C.  J.,  and  Appleton,  Cutting,  May,  and  Kent,  JJ., 
concurred. 


Dbsgriptioh  of  Hotnu  nc  Poliot  as  "Occupied  by"  Ihvobxd  does  mo* 
amount  to  an  agreement  that  the  (mured  wfll  oontinne  to  ooonpj  it:  Joym  r. 
Make  Ins.  Ox,  71  Am.  Deo.  536, 


Bangor,  Oldtown,  and  Milfobd  Railroad  Com* 

pant  v.  Smith 

[49  MAXKB,  9.  J 

PaiVKNTina  Wbono-dobe  from  CoMMrrrmo  Unlawittl  Acs  does  not  eon- 

stitate  cause  of  action  for  damages  in  his  favor. 
Forcibly  Pbkvkntlno  Railroad  Company  from  Cokstbuotcho  Track 

▲gross  Public  Hiohway,  it  haying  no  legal  right  so  to  do,  does  not  eon- 

stitate  a  cause  of  action  against  those  interfering,  though  the  interference' 

took  place  before  plaintiff  reached  the  highway. 
New  Trial  to  Enable  Party  to  Recover  Nominal  Damages  will  not  be 

granted. 

Case.  Plaintiff  was  constructing  a  branch  track  across  the 
land  of  one  Veazie,  for  the  purpose  of  laying  its  track  across  a 
public  highway.  To  prevent  this,  defendant  with  a  large  force 
of  men  entered  upon  the  land  of  Veazie,  and  interfered  with 
plaintiff's  work  to  such  an  extent  that  it  was  obliged  to  stop 
it  altogether.  This  suit  is  brought  to  recover  damages  for 
these  acts  of  defendant.  The  other  facts  are  stated  in  the 
opinion. 

A.  W.  Painty  for  the  plaintiffs. 

/.  A.  Peters,  for  the  defendant. 

By  Court,  Appleton,  J.  The  plaintiffs,  a  corporation  estab- 
lished by  the  law  of  this  state,  undertook  to  construct  a  branch 
track  of  their  railroad  across  the  public  highway  in  Oldtown. 
The  defendant,  with  others,  denying  the  right  of  the  plaintiffs 
to  construct  the  branch  track  as  claimed  by  them,  interfered 
and  prevented  the  laying  down  of  the  same.    For  this  inter- 
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ference,  the  plaintiffs  have  brought  a  special  action  on  the  case, 
letting  forth  their  right  to  construct  such  branch  track,  and 
the  doings  of  the  defendant,  by  which  they  were  prevented 
from  constructing  it 

When  this  case  was  before  tinder  consideration,  the  court 
held  that  the  plaintiffs,  not  having  brought  themselves  within 
the  provisions  of  the  law,  could  not  legally  construct  the  branch 
track  in  the  way  and  manner  proposed  by  them. 

The  branch  track  described  in  the  plaintiffs'  writ,  and  to 
which  all  the  evidence  relates,  crosses  the  public  highway. 
The  branch  is  a  unit  The  plaintiffs  were  desirous  of  and 
had  commenced  the  building  the  track  as  a  whole — the  writ 
alleges  no  intention  of  building  a  part  of  the  same.  They 
were  undertaking  to  build  the  branch  track.  They  had  no 
right  so  to  do.  Undertaking  what  by  law  they  were  not  au- 
thorized to  do,  and  what,  if  done,  would  have  been  the  proper 
subject  of  an  indictment,  they  were  prevented  by  the  defend- 
ant from  executing  their  unlawful  purpose. 

The  action,  then,  is  one  in  which  the  plaintiffs  claim  dam- 
ages because  they  were  prevented  from  doing  an  illegal  act, 
and  for  which,  if  done,  those  engaged  in  its  commission  would 
have  been  criminally  punishable.  It  is  difficult  to  perceive 
how  the  prevention  of  an  offense  constitutes  a  valid  cause  of 
action  on  the  part  of  the  would-be  offender,  who  is  interfered 
with  in  the  commission  of  his  intended  offense.  It  is  still 
more  difficult  to  understand  bow  any  damages  can  have  been 
sustained  by  reason  of  such  interference. 

But  it  is  insisted  that  the  defendant's  interference  took  place 
before  the  plaintiffs  reached  the  highway  over  which  they  were 
about  laying  their  track.  But  this  does  not  alter  the  case. 
The  branch  track  would  be  utterly  useless  if  not  laid  its  whole 
length.  The  plaintiffs  had  no  intention  of  laying  it  a  part  of 
the  way.  The  grievance  complained  of  is  the  not  being  per* 
mitted  to  lay  the  branch  track,  not  a  useless  portion  of  the 
same.  The  defendant  had  no  objection  to  the  laying  of  part 
of  the  track  so  long  as  it  did  not  interfere  with  the  public 
highway;  and  the  case  shows  that  the  building  the  track  across 
the  highway  was  the  sole  matter  in  dispute. 

The  plaintiffs'  writ,  coupled  with  the  facts  admitted  in  the 
case,  negatives  the  plaintiffs9  right  to  recover.  It  alleges  that 
the  track  in  question  was  "  legally  and  properly  located  and 
established  by  consent  of  the  owner  of  the  land  over  which 
it  was  so  established  and  laid  out,  and  fully  confirmed  and 
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approved  by  the  county  commissioners  of  said  county  of  Penob- 
scot, in  a  proper  and  legal  manner."  But  it  has  been  deter- 
mined that  the  track  in  controversy  has  not  been  legally 
located  and  established,  and  that  the  plaintiffs  had  no  legal 
right  to  construct  the  same  as  they  proposed  to  do. 

The  claim  for  damages  as  set  forth  in  the  second  count  is* 
that "  by  reason  of  such  unlawful  proceeding  of  the  defendant 
as  aforesaid,  the  plaintiffs  have  wholly  lost  all  right  and  power 
to  hold  said  road,  and  are  therefore  without  right  and  power  to 
finish  said  road  and  to  enjoy  the  benefits  thereof;  but,  on  the 
contrary,  are  daily  ever  since,  and  ever  must  be  hereafter,  sub- 
jected to  great  additional  expense  and  trouble,  as  well  as  dan* 
ger,  to  pass  their  cars  and  trains  from  the  mills  on  their  track 
and  thus  to  Bangor,"  etc.  In  the  first  count,  the  damages  are 
set  forth  as  having  arisen  from  the  defendant's  "  having  pre- 
vented the  plaintiffs  resuming  and  finishing  said  track  until 
the  full  time  had  expired  within  which  the  plaintiff  company 
had  right  or  authority  to  complete  or  construct  said  road," 
etc.  The  damages  are  alleged  to  follow  from  an  interference 
by  the  defendant  with  the  plaintiffs  in  the  enjoyment  of  cer- 
tain rights,  particularly  that  of  building  the  branch  track. 
But  as  the  plaintiffs  had  no  legal  right  to  construct  and  com- 
plete the  branch  track,  as  they  claimed  to  do,  they  cannot 
have  sustained  any  loss  from  that  special  cause,  and  having 
lost  nothing,  they  have  set  forth  no  ground  for  having  dam- 
ages awarded  them. 

The  plaintiffs,  having  failed  to  establish  their  right  as  set 
forth,  now  ask  for  leave  to  amend  their  writ  by  making  a  dif- 
ferent description  of  their  cause  of  action,  so  that  thereby  they 
may  recover  nominal  damages.  This  they  should  not  be  per- 
mitted to  do.  A  new  trial  will  not  be  granted  to  enable  a 
party  to  recover  nominal  damages:  Jenney  v.  Deleadernier,  20 
Me.  183.  Neither  should  an  amendment  be  allowed  for  any 
such  purpose.  The  right  to  lay  the  branch  track  was  asserted 
by  the  plaintiffs  and  denied  by  the  defendant  It  was  the 
only  question  at  issue  between  these  parties.  The  plaintiffs 
attempted  what  they  were  not  authorized  to  do,  and  the  de- 
fendant resisted;  and  the  court  affirmed  the  propriety  of  that 
resistance. 

If  the  defendant  entered  wrongfully  on  the  land  of  General 
Veazie  and  there  prevented  the  further  prosecution  of  the 
plaintiffs'  undertakings,  it  may  be  a  trespass  for  which  he 
would  be  liable  to  the  owner  of  the  soil,  but  such  is  not  the 
subject  of  this  suit;  nor  is  this  an  action  of  trespass. 


188L]  Bottom  v.  Butfuic.  240 

If  the  defendant  violently  interfered  with  the  laborers  in  the 
plaintiffs*  employ  before  the  branch  track  they  were  laying 
had  reached  the  public  highway,  he  may  be  liable  to  them, 
severally,  for  any  assault  he  may  have  committed,  but  the 
declaration  in  this  case  discloses  no  such  cause  of  action. 

The  prevention  of  the  doing  an  unlawful  and  unauthorised 
set  does  not,  per  se,  constitute  a  good  cause  of  action  on  the 
part  of  the  would-be  and  incipient  wrong-doer,  and  that  is  the 
whole  of  the  plaintiffs'  case. 

Plaintiffs  nonsuit. 

Tinhst,  C.  J.,  and  Cutting,  May,  and  Knr,  JX,  concurred. 
Rick,  J.,  did  not  concur. 


BUFFUM  V.  BuFFUM. 

[*>  Mais*  108.] 
Asticlis  of  Oofaxtsmbshif  are  not  neosaaary  to  ooostitata  a 
partnership  in  all  iti  incidents. 
Ran  Esxaxb  AoQxnKXD  bt  Pabxhbbskxp  is  Held  bt  Pabxhxbs  as  To- 
ajtib  m  Oommov;  bat  tibe  surviving  partners  may  dispose  of  it  so  far  as 
narnssaiy  to  pay  ths  debts  of  the  firm,  and  to  discharge  any  balsnos  dns 
them  on  final  settlement* 

Bill  in  equity  by  surviving  partner,  seeking  under  decree 
of  court  to  sell  the  real  estate  of  the  firm  for  the  purpose  of 
paying  the  firm  debts  with  proceeds.  The  opinion  states  the 
frets. 

W.  C.  Crosby 9  for  the  plaintiff. 

H.  P.  Hayne$,  for  the  defendants. 

By  Court,  Tbhney,  C.  J.  It  is  not  denied  that  the  complain* 
ant  and  Albert  C.  Bufitam  were  in  partnership  for  a  long  time 
preceding  the  death  of  the  latter,  and  that  in  the  various  busi- 
ness and  enterprises  of  the  firm,  they  had  acquired  an  interest 
in  real  estate  to  a  considerable  amount,  which  was  used,  to 
some  extent  at  least,  in  connection  with  these  enterprises. 
They  contracted  debts  for  various  purposes  of  the  partnership. 
The  real  estate  so  purchased  remained  undisposed  of,  and 
many  of  the  debts  of  the  firm  were  outstanding  and  unpaid 
it  the  time  of  the  death  of  Albert  C.  Buffum. 

It  is  alleged  that  the  copartnership  was  really  entered  into 
M  early  as  the  month  of  May,  1844,  under  the  name  of  A.  C. 
Buffum,  and  so  continued  till  the  spring  of  1846,  when  the 
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name  of  A.  C.  &  C.  Buffum  was  taken  as  that  of  the  firm, 
without  any  change  of  the  relations  before  existing  between 
the  partners.  The  complainant  seeks  relief  by  a  decree  that 
the  real  estate  be  treated  as  personalty,  and  he  be  allowed  to 
dispose  of  the  same,  as  surviving  partner,  for  the  purpose  of 
paying,  as  far  as  it  will  extend,  the  debts  of  the  firm. 

The  defendants  file  demurrers  to  the  bill,  and  answers,  deny* 
ing  that  the  partnership  was  formed  so  early  as  is  alleged  in 
the  bill,  and  they  claim  that  the  real  estate  conveyed  to  the 
two  partners  was  held  by  them  as  tenants  in  common,  and 
that  on  the  death  of  Albert  an  undivided  moiety  thereof  de- 
scended to  his  heir,  subject  to  the  right  of  dower  therein  of 
his  widow. 

The  deeds  are  in  the  form  usual  when  conveyance  is  made 
to  two  or  more  individuals  as  tenants  in  common,  excepting 
one  from  Timothy  Mayo,  dated  August  26, 1844,  which  is  made 
to  Albert  C.  Buffum,  his  heirs  and  assigns.  But  on  September 
30, 1850,  the  grantee  therein  gave  a  deed  to  the  complainant 
of  one  undivided  half  of  all  the  real  estate  conveyed  to  him 
by  Mayo. 

It  does  not  appear  that  articles  of  copartnership  were  made 
in  writing  between  A.  C.  &  C.  Buffum,  and  it  was  not  neces- 
sary that  it  should  be  so  to  constitute  it  a  partnership  in  all 
its  incidents:  Story  on  Partnership,  sec.  86. 

Bo  far  as  partners  and  their  creditors  are  concerned,  real 
estate  belonging  to  the  partnership  is,  in  equity,  treated  as 
mere  personalty,  and  governed  by  the  general  doctrines  be- 
longing to  the  latter.  And  so  it  will  be  deemed,  in  equity,  to 
all  other  intents  and  purposes,  if  the  partners  have  by  them- 
selves, by  their  agreement  or  otherwise,  purposely  impressed 
upon  it  the  character  of  personalty.  But  a  question  has  been 
made  whether,  in  the  absence  of  any  such  agreement  or  other 
act  affecting  its  general  character,  real  estate  held  as  a  part  of 
the  partnership  funds  or  stock  ought  to  devolve  upon  or  de- 
scend as  real  estate  to  the  heir  or  devisee,  or  ought  to  belong, 
as  personalty,  to  the  executor  or  administrator  upon  the  death 
of  the  partner.  Upon  this  point  there  has  been  a  diversity  of 
judicial  opinion  as  well  as  of  judicial  decision;  some  judges 
holding  that  in  such  a  case  it  retained  its  original  character  of 
real  estate,  and  passed  to  the  heirs  or  devisees  accordingly; 
and  others  holding  that  it  was  to  be  treated  throughout  as 
partnership  property,  and  therefore  as  personalty:  Story  on 
Partnership,  sec.  93. 
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Lord  Thurlow,  in  Thornton  [Thompson]  v.  Dixon,  3  Bro.  C.C. 
199,  at  the  hearing,  was  inclined  to  hold  the  latter  doctrine;  bnt 
the  case  was  permitted  to  6tand  over  for  the  partners  to  agree 
among  themselves,  and  gave  liberty  to  argue  the  nature  of  the 
property,if  the  proposition  on  that  point  could  not  be  maintained. 
Upon  the  cause  coming  on  again,  the  lord  .chancellor  thought 
that,  had  the  agreement  been  that  the  property  should  be 
valued  and  sold,  it  would  have  converted  it  into  personalty  of 
the  partnership,  but  that  the  agreement  in  this  case  was  not 
sufficient  to  vary  the  nature  of  the  property.  Therefore,  after 
the  dissolution,  the  property  would  result  according  to  its  re- 
spective nature,  the  real  as  real,  the  personal  as  personal  estate. 
This  doctrine  was  affirmed  by  Sir  William  Grant,  master  of 
the  rolls,  in  BeU  v.  Phyny  7  Ves.  453  b,  and  in  Balmain  v.  Shore, 
9  Id.  601.  Coles  v.  Coles,  15  Johns.  159  [8  Am.  Dec.  231],  is 
in  accordance  with  the  same  doctrine.  And  the  case  of  (food- 
win  v.  Richardson,  11  Mass.  469,  has  been  considered  as  nearly 
to  the  same  effect.  Vice-chancellor  Sir  L.  Shad  well  affirmed 
the  same  principle  in  Coolson  v.  Cookson,  8  Sim.  529. 

On  the  other  hand,  Lord  Eldon  holds  the  opinion  that  all 
property  in  a  partnership  concern  should  be  treated  as  per- 
sonal: Selkrig  v.  Davits,  2  Dow.  Pari.  231,  242;  Towsend  v. 
Devagjies,  3  Bro.  C.  C.  199,  Belt's  note  1;  S.  C,  reported  in  1 
Montague  on  Partnership,  97,  app.  Lord  Eldon  is  followed  in 
opinion  by  Sir  John  Leach,  in  Fereday  v.  Wightwiek,  1  Rubs.  & 
M.  45;  Phillips  v.  Phillips,  1  Myl.  <fe  K.  649;  Broom  v.  Broom, 
3  Id.  443;  and  Baron  Alderson,  in  Morris  v.  Keardey,  2  You. 
&  Coll.  139. 

Chancellor  Kent  expresses  the  unqualified  opinion  that  the 
weight  of  authority  is,  that  equity  will  treat  the  person  in 
whom  the  real  estate  is  vested  as  trustee  for  the  whole  con- 
cern, and  the  property  will  be  distributed  as  real  estate:  8 
Kent's  Com.,  lect  43.  The  later  cases  in  Massachusetts  are 
strongly  in  favor  of  the  same  doctrine.  Indeed,  the  decisions 
are  in  harmony  with  each  other  in  that  commonwealth,  with 
perhaps  the  exception  of  Goodwin  v.  Richardson,  11  Mass.  469, 
already  referred  to.  In  that  case,  there  was  a  mortgage  to 
two  parties  for  partnership  debt  and  a  foreclosure,  and  then 
(me  of  the  partners  died,  and  the  question  was  whether  the 
real  estate,  after  the  foreclosure,  remained  partnership  prop* 
erty.  It  was  decided  that  it  did  not.  Judge  Story,  referring 
to  this  case  in  HoxU  v.  Carr,  1  Sumn.  173,  remarks:  "This  was 
a  mere  question  of  law  upon  a  mere  legal  title.    But  in  a 
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court  of  equity,  it  is  impossible,  I  think,  that  the  property 
should  not  have  been  deemed  partnership  property,  and  dis- 
tributable accordingly  among  creditors."  And  he  adds:  "The 
cases  already  cited  are  full  to  the  point,  and  they  have  the 
unhesitating  approbation  of  Mr.  Chancellor  Kent." 

In  Dyer  v.  Clark^  5  Met.  562  [39  Am.  Dec.  697],  the  doctrine 
is,  when  real  estate  is  purchased  by  partners  with  the  partner* 
ship  funds,  for  partnership  use  and  convenience,  notwithstand- 
ing the  conveyance  to  them  is  such  as  to  constitute  them 
tenants  in  common,  it  will  be  considered  and  treated  in  equity 
as  vesting  in  them,  in  their  partnership  capacity,  clothed  with 
an  implied  trust  that  they  shall  hold  it  until  the  purposes  far 
which  it  was  so  purchased  shall  be  accomplished,  and  that  it 
shall  be  applied,  if  necessary,  to  the  payment  of  the  partner- 
ship debts,  unless  there  is  an  express  agreement,  or  circum- 
stances exhibiting  an  intent,  that  such  an  estate  shall  be  held 
for  their  separate  use;  and,  upon  the  dissolution  of  the  partner- 
ship by  the  death  of  one  of  the  partners,  the  survivor  has  an 
equitable  lien  on  such  real  estate  for  his  indemnity  against  the 
debts  of  the  firm,  and  for  receiving  the  balance  which  may  be 
due  to  him  from  the  deceased  partner  on  the  settlement  of  the 
partnership  accounts  between  them;  and  the  widow  and  heirs 
of  such  deceased  partner  have  no  beneficial  interest  in  such 
real  estate,  nor  in  the  rent  received  therefrom  after  his  death, 
until  the  surviving  partner  is  so  indemnified. 

Shaw,  C.  J.,  in  the  opinion  of  the  court  last  cited,  remarks: 
"  It  has  been  supposed  that  the  case  of  Goodwin  v.  Richardson, 
[11  Mass.  469],  stands  opposed  to  the  decision  now  made.  I  do 
not  think  it  does;  ....  it  was  in  terms  a  question  as  to  the  vest- 
ing of  the  real  estate;  and  the  court  were  bound  to  decide  the 
case  for  the  defendant,  if  they  found,  upon  the  facts,  that  the 
estate  in  question  had  vested  in  the  partners  on  foreclosure,  aa 
tenants  in  common." 

The  case  of  Burrmde  v.  Merrick,  4  Met.  537,  was  before  the 
court  at  the  same  time  with  that  oiDyer  v.  Clark,  supra,  and  the 
results  to  which  they  came  are  similar,  on  the  question  which 
is  presented  before  this  court  The  chief  justice,  in  the  opinion, 
says:  "Though  there  has  been  much  diversity  of  judicial 
opinion  upon  the  subject,  we  think  the  prevailing  opinion  now 
is,  that  real  estate  acquired  is  to  be  considered,  at  law,  as  the 
several  property  of  the  partners,  as  tenants  in  common;  yet 
that  it  is  so  held,  subject  to  a  trust,  arising  by  implication  of 
law,  by  which  it  is  liable  to  be  sold,  and  the  proceeds  brought 
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into  the  partnership  fond,  as  far  as  it  is  necessary  to  pay  the 
-debts  of  the  firm,  and  to  pay  any  balance  which  may  be  doe 
to  the  other  partners  on  a  final  settlement,  and  cannot  be  held 
by  the  separate  owner,  except  to  the  extent  of  his  interest  in 
«och  final  balance."  "And  it  follows,  as  a  necessary  conse- 
quence, that  neither  the  widow  nor  the  heir  at  law  can  claim 
any  beneficial  interest  in  such  estate,  till  the  claims  of  creditors 
are  first  folly  satisfied/'    See  also  Peck  v.  Fisher,  7  Cush.  886. 

With  the  reasonableness  of  these  views  we  folly  concur.  A 
different  conclusion  would  be  a  sacrifice  of  substance  to  form, 
and  a  disregard  of  the  settled  principles  of  enlightened  equity 
jurisprudence,  and  a  substitution  therefor  of  the  rigid  princi- 
ples of  the  common  law,  in  cases  where  chancery  was  designed 
to  afford  relief. 

The  application  of  the  foregoing  remarks  and  authorities 
will  make  the  case  before  us  of  easy  solution. 

The  evidence  of  Samuel  Buffum,  the  father  of  A.  C.  and  C. 
Buffum,  is  full,  and  that  with  other  proof  sufficient,  in  a  case 
in  equity  like  the  present,  that  these  men  formed  a  copartner- 
ship in  the  month  of  May,  1844,  by  the  father's  advice,  and  in 
the  name  of  A.  C.  Buffhm  they  did  business  as  partners,  till 
they  assumed  the  name  of  A.  C.  &  C.  Buffum,  which  last  was 
retained  till  the  dissolution  by  the  death  of  one  of  the  partners. 

Much  of  the  real  estate  conveyed  by  Timothy  Mayo  to  Albert 
C.  Bufium,  on  August  26, 1844,  was  appropriated  directly  to 
the  use  and  convenience  of  the  firm,  and  in  furtherance  of  the 
business  in  which  it  was  engaged.  As  appears  from  the  books 
and  other  proofs,  payments  were  made  for  this  real  estate 
from  partnership  means,  with  no  expectation  on  the  part  of 
the  complainant  that  he  was  to  be  reimbursed  for  the  funds  so 
employed  which  belonged  to  him.  No  charge  for  use  and  oc- 
cupation is  found  in  favor  of  Albert  against  the  other  partner 
for  this  real  estate,  which  stood  in  the  name  of  the  former  for 
more  than  six  years,  but  continued  all  this  time  to  be  in  inti- 
mate connection  with  the  enterprises  of  the  firm.  This  view 
is  confirmed  by  the  conveyance  by  Albert  of  an  undivided  half 
of  this  property  to  the  complainant,  without  any  indication 
of  payment  beyond  the  expression  of  a  consideration  in  the 
deed.  If  it  were  a  sale  independent  of  the  partnership,  it 
would  be  reasonable  to  expect  a  severance  of  the  estate. 
When  the  whole  evidence  is  examined,  it  is  apparent  that  the 
brothers  considered  it  proper  that  this  conveyance  should  be 
made,  as  indicating  more  clearly  and  directly  that  it  was  to 
be  held  like  their  other  real  estate. 


254  State  t>.  Underwood.  [Maine, 

The  other  real  estate  purchased  by  the  partners  was  con- 
veyed to  both,  and  stood  in  their  names  at  the  time  of  the  dis- 
solution of  partnership.  Upon  this  property,  as  well  as  that 
originally  purchased  of  Mayo,  but  afterwards  held  by  them, 
as  appears  by  the  deed  of  Mayo  and  that  of  Albert  to  the  com- 
plainant, the  partners  themselves  "  purposely  impressed  the 
character  of  personalty." 

We  think  there  is  no  propriety  in  the  appointment  of  a  third 
person  to  take  the  real  estate  belonging  to  the  late  partnership, 
unless  by  consent  of  parties.  The  survivor  is  interested  to  make 
the  most  out  of  it,  and  it  is  his  privilege  to  attend  to  the  busi- 
ness personally.  There  is  no  suggestion  that  he  is  wanting  in 
capacity  or  fidelity  to  attend  to  the  discharge  of  his  trust  thus 
imposed  upon  him  by  well-settled  principles. 

In  view  of  the  whole  evidence  of  the  case,  the  court  is  of  the 
opinion  that  the  real  estate  should  be  disposed  of  by  the  com- 
plainant as  surviving  partner,  and  the  proceeds  brought  into 
the  partnership  funds,  so  far  as  is  necessary  to  discharge  the 
debts  of  the  firm,  and  to  discharge  any  balance  due  to  the 
complainant  on  a  final  settlement.  The  residue  will  remain 
in  his  hands,  to  be  distributed  according  to  law. 

Rice,  Apfleton,  Mat,  Goodenow,  and  Davis,  JJ.,  con- 
curred. 

Partners,  though  Owning  Rial  Estatb  as  Pabtnzbs,  still  own  it  m 
tenants  in  common  1  See  Dillon  ▼.  Brown,  71  Am.  Deo.  700,  end  note  70S. 

What  Business  Relations  Constitute  PAwrarsRSHiP:  Laffcm  t.  Jftyfa* 
70  Am.  Deo.  678*  end  note  688, 
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Labceny  Committed  m  Foreign  Cquntby  is  Pumnminr.ii  or  Mains  if  the 
stolen  goods  ere  found  in  the  defendant's  possession  in  any  eonnty  of  the 

Goods  Stolen  Abroad  and  Brought  by  Tbxkf  into  Ant  County  09 
State  o»  Maznb  is,  if  the  goods  ere  found  in  his  possession,  en  offense 
against  the  laws  of  that  state,  end  the  lews  of  the  foreign  oonntry  oan* 
stitate  no  element  of  the  crime. 

Indictment  for  larceny.  The  articles  were  stolen  from  their 
owner  by  the  defendant  in  New  Brunswick,  and  found  in  his 
possession  at  Eastport,  in  the  county  of  Washington,  where  he 
was  indicted.  The  defendant  consented  to  a  verdict  of  guilty, 
subject  to  the  opinion  of  the  full  court 
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AppUton,  attorney-general,  for  the  state. 
Bradbury,  for  the  defendants. 

By  Court,  Hathaway,  J.  The  question  presented  by  this 
case  is,  whether  or  not  stealing  goods  in  a  British  province, 
and  bringing  them,  by  the  thief,  into  this  state,  and  having 
them  in  his  possession  here,  is  larceny  in  this  state. 

The  trial  of  a  person  indicted  for  larceny,  at  common  law, 
must  be  had  in  the  county  in  which  it  was  committed;  and  in 
legal  contemplation,  where  goods  are  stolen  in  one  county  and 
carried  into  another,  the  offense  may  be  prosecuted  in  either 
county,  for  every  asportation  is,  in  law,  a  new  caption :  3  GreenL 
Ev.,  8th  ed.,  sec.  150,  and  notes. 

"  He  who  steals  my  goods  from  one  who  had  stolen  them 
may  be  indicted  as  having  stolen  them  from  me,  because,  in 
judgment  of  law,  the  possession  as  well  as  the  property  always 
continued  in  me;  and  he  who  steals  them  in  the  county  of  B 
and  carries  them  into  the  county  of  C  may  be  indicted  in  the 
county  of  C,  because,  the  possession  still  continuing  in  me, 
every  moment's  continuing  of  the  trespass  is  as  much  a  wrong, 
and  may  come  under  the  word  '  cepit,'  as  much  as  the  first 
taking:"  1  Hawk.  P.  C.,  c.  33,  sees.  33,  62. 

As  the  property  in  the  goods  stolen  always  remains  in  the 
true  owner,  unaltered  by  the  wrongful  taking,  every  carrying 
away  is  a  new  trespass.  Hence  it  follows  that  the  venue  may 
be  laid  in  any  county  into  which  they  are  conveyed,  as  the 
offense  of  taking  and  converting  is  there  in  itself  complete: " 
Waterman's  Archbold,  p.  69,  note  2;  Commonwealth  v.  Dewitt, 
10  Mass.,  Rand's  ed.,  154;  State  v.  Douglas,  17  Me.  193  [35 
Am.  Dec.  248];  State  v.  Somerville,  21  Id.  14. 

For  the  same  reasons,  if  a  person  steal  goods  in  another 
state  (one  of  the  United  States),  and  bring  them  into  this 
state,  he  may  be  indicted  and  convicted  of  larceny  here:  Com- 
monwealth v.  Cutlins, 1  Mass.  116;  Commonwealth  v.  Andrews, 
2  Id.  14  [3  Am.  Dec.  17],  which  cases  are  authoritative  here, 
having  been  decided  before  the  separation  of  Maine  from 
Massachusetts,  and  the  doctrine  has  been  since  recognized  as 
the  law  in  Massachusetts,  in  Commonwealth  v.  Rand,  7  Met. 
475  [41  Am.  Dec.  458],  aod  in  Commonwealth  v.Uprichard,  3 
Gray,  434  [63  Am.  Dec.  762],  in  which  last  case  the  court 
made  a  distinction  between  the  case  of  goods  stolen  in  another 
itate  and  that  of  goods  stolen  in  a  foreign  country,  and  de- 
cided that  the  bringing  into  Massachusetts,  by  the  thief,  of 


256  State  v.  Underwood.  [M 

goods  stolen  in  one  of  the  British  provinces,  and  the  possession 
thereof,  by  him,  in  Massachusetts!  is  not  larceny  in  that  com* 
monwealth.  In  delivering  the  opinion  of  the  court  in  that 
case,  Mr.  Chief  Justice  Shaw  said:  "  Laws  to  punish  crimes 
are  essentially  local,  and  limited  to  the  boundaries  of  the  state 
prescribing  them;  the  commission  of  the  crime  in  Nova  Scotia 
was  not  a  violation  of  our  law;  this  indictment  proceeds  on 
that  ground,  and  alleges  the  crime  of  larceny  to  have  been 
committed  in  violation  of  the  laws  of  this  commonwealth,  and 
within  the  body  of  this  county.  It  is  only  by  assuming  that 
bringing  stolen  goods  from  a  foreign  country  into  this  state 
makes  the  act  larceny  here,  that  this  allegation  can  be  sus- 
tained; but  this  involves  the  necessity  of  going  to  the  law  in 
force  in  Nova  Scotia  to  ascertain  whether  the  goods  were 
stolen,  so  that  it  is  by  the  combined  operation  of  the  force  of 
both  laws  that  it  is  made  felony  here.  It  is  said  that  they 
commit  a  new  theft  by  the  possession  of  stolen  goods  in  our 
jurisdiction.  But  what  are  stolen  goods?  Are  we  to  look 
to  our  own  law,  or  to  the  law  of  Nova  Scotia,  to  determine 
what  is  a  felonious  taking?  What  is  the  animus  furandi,  and 
the  like?  If  we  look  to  the  law  of  Nova  Scotia,  and  that  law 
is  different  from  ours  in  defining  and  prescribing  theft,  then 
we  may  be  called  on  to  punish,  as  a  crime,  that  which  would 
be  innocent  here.  If  we  look  to  our  own  law,  then  a  taking 
and  carrying  away  of  goods  in  Nova  Scotia,  under  circum- 
stances which  would  not  be  criminal  there,  might  be  punish- 
able here."  If  this  reasoning  of  the  learned  chief  justice  were 
well  founded  and  correct,  it  would  apply  with  equal  force  to 
the  case  of  goods  stolen  in  another  state  as  to  that  of  goods 
stolen  in  a  foreign  government;  for  in  their  administration  of 
criminal  law  the  several  states  are  sovereign,  and  in  their  re- 
spective jurisdictions,  and  in  the  laws  which  regulate  their 
internal  police,  they  are  as  foreign  to  each  other  as  each  state 
is  to  foreign  governments.  But  it  is  not  correct  to  say  there 
is  a  necessity  of  going  to  the  law  in  force  in  the  foreign  country 
from  which  the  goods  were  brought  to  ascertain  whether  they 
were  stolen. 

The  defendants  were  charged  with  violating  the  laws  of 
Maine.  The  allegations  in  the  indictment  were,  that  they 
stole  certain  goods,  in  the  county  of  Washington  the  property 
of  a  certain  person  named.  It  was  necessary  for  the  govern- 
ment to  prove  the  property  in  the  goods,  and  all  the  material 
allegations  in  the  indictment  as  alleged.    It  was  incumbent 
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on  the  government  to  prove  that  the  defendants  actually  took 
and  carried  away  the  goods  feloniously  in  that  county,  or  had 
such  felonious  possession  of  them  there  as  would,  according 
to  the  lawB  of  this  state,  constitute,  "in  legal  contemplation," 
a  felonious  caption. 

The  laws  of  the  foreign  country  are  not  included  among  the 
elements  which  constitute  the  crime  for  which  the  defendants 
were  indicted.  They  were  not  charged  with  violating  the  laws 
of  the  foreign  country,  and  those  laws  could  not  be  legally  in- 
troduced on  the  part  of  the  prosecution,  in  the  proceedings 
against  the  defendants.  Whether  or  not  the  defendants  were 
guilty  of  stealing  the  goods  must  be  first  determined,  accord- 
ing to  our  laws  concerning  larceny,  and  if  they  were  thus  guilty, 
then  the  guilty  possession  of  the  goods  here  was  larceny  here. 
But  if  the  taking  and  carrying  away  of  the  goods,  in  the 
foreign  government,  was  not  in  violation  of  the  laws  there, 
and  the  defendants  thereby  became  the  lawful  owners  of  the 
goods  there,  before  they  brought  them  to  Maine,  that  would 
have  been  matter  of  evidence  at  the  trial,  which  would  have 
disproved  the  allegation  in  the  indictment,  of  property  in  the 
former  owners,  and  the  prosecution  must  have  failed.  Without 
noticing  particularly  the  various  decisions  of  the  courts  of  the 
several  states  upon  this  subject,  it  is  sufficient  to  say  they 
have  not  been  uniform. 

In  Vermont,  it  has  been  held  that  where  property  was  stolen 
in  Canada  and  brought  by  the  thief  into  Vermont,  the  thief 
might  be  indicted  and  convicted  in  that  state;  and  such  we 
hold  to  be  the  law  in  this  state,  in  accordance  with  well-estab- 
lished principles,  applicable  to  prosecutions  for  larceny  of  prop- 
erty stolen  abroad  and  brought  by  the  thief  into  any  county 
in  the  state;  and  such  we  had  understood  to  be  the  law  in 
Massachusetts,  until  the  decision  in  Commonwealth  v.  Upri- 
chard,  3  Gray,  434  [63  Am.  Dec.  762].  In  the  People  v.  Burks, 
11  Wend.  129,  the  defendant  was  convicted,  in  New  York,  for 
larceny  of  money  there,  which  he  had  stolen  in  Canada  and 
brought  into  New  York.  This  conviction  was  under  the  stat- 
ute which  seems  to  have  been  enacted  in  consequence  of  a 
decision  of  the  court  in  that  state,  that,  by  the  common  law, 
Buch  conviction  would  be  unauthorized.  In  delivering  the 
opinion  of  the  court  in  that  case,  Mr.  Chief  Justice  Savage  said: 
"It  is  not  the  larceny  in  Canada  which  we  punish,  but  the  lai- 
ceny  committed  in  the  state  of  New  York.  The  offender  may  be 
in  any  county  where  he  carries  the  goods,  as  he  is 
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guilty  of  stealing  wherever  he  has  them.  This  principle  was, 
in  Massachusetts,  without  the  aid  of  a  statute,  applied  to 
the  case  of  property  stolen  in  another  state  and  carried  into 
that  state."  We  do  not  perceive  any  difference  in  the  appli- 
cability of  the  same  principle  to  the  case  of  property  stolen  in 
a  foreign  country  and  that  of  property  stolen  in  another  state. 
Maine  is  a  border  state.  Many  of  the  inhabitants  of  the  fron- 
tier towns  are  engaged  in  business  which  renders  it  necessary 
for  them  to  have  and  to  use  their  property  on  both  sides  of  the 
line.  Our  treaty  of  extradition  with  England  does  not  embrace 
persons  charged  with  larceny,  and,  highly  as  we  respect  the 
decisions  of  the  learned  court  of  our  parent  commonwealth,  we 
are  not  disposed  to  depart  from  what  we  understand  the  law 
to  be  in  this  state,  by  adopting  the  doctrine  of  the  Common- 
wealth v.  Uprichardy  3  Gray,  434  [63  Am.  Dec.  762],  as  law  in 
Maine,  the  more  especially  when  the  consequence  would  prob- 
ably be  either  to  render  our  border  towns  places  of  refuge  for 
thieves,  who  might  obtain  a  livelihood  by  stealing  the  property 
of  our  citizens  and  others,  over  the  border,  with  every  facility 
for  a  quick,  and  therefore  a  safe,  return  to  their  places  of  retreat 
on  this  side  of  the  line,  where  they  might  enjoy  the  fruits  of 
their  pilfering  and  plunder  with  impunity,  or  else  to  cause  a 
legislative  enactment,  as  was  the  case  in  New  York,  which 
would,  undoubtedly,  make  the  law  what,  without  the  aid  of 
the  statute,  we  understand  it  to  be  now. 
Judgment  on  the  verdict. 

Tenney,  C.  J.,  and  Appleton  and  Cutting,  JJ.,  concurred* 

» 

Davis,  J.,  concurred  in  the  result. 

Davis,  J.  It  was  well  settled  in  Massachusetts,  before  our 
separation  from  that  commonwealth,  that  a  person  stealing 
goods  in  one  state,  and  carrying  them  into  another,  may  be 
convicted  of  the  larceny  in  the  latter.  If  the  question  were 
now  raised  for  the  first  time,  I  should  certainly  dissent  from 
the  doctrine.  I  do  not  think  it  can  be  sustained,  either  from 
principle  or  by  the  weight  of  authority.  If  this  court  would 
deny  the  soundness  of  it  altogether,  and  sustain  the  exceptions 
on  that  ground,  I  would  concur  in  the  decision. 

But  if  we  conclude  that  we  are  bound  by  the  early  Massa- 
chusetts decisions,  I  see  no  way  but  to  apply  the  doctrine  to 
this  case,  and  overrule  the  exceptions.  The  distinction  which 
Shaw,  C.  J.,  attempts  to  draw  in  Commonwealth  v.  Uprichard. 
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8  Gray,  434  [68  Am.  Dec.  762],  between  the  case  of  larceny  in 
another  state  and  in  a  foreign  country,  is,  in  my  judgment! 
entirely  without  any  foundation.  If  a  conviction  can  be  sua* 
tained  in  the  former  case,  I  think  it  must  be  in  the  latter. 
And  until  we  are  ready  to  reject  the  doctrine  in  both  claseee 
of  cases,  I  think  we  should  uphold  it  in  both.  I  therefore 
concur  in  overruling  the  exceptions. 

Rice,  J.,  delivered  a  dissenting  opinion,  Mat  and  Goodenow, 
JJ.,  concurring. 

L&bcxvt  of  Goods  m  Fossoh  Couhtbt  ahd  Banronro  Thxm  nrva 
OoiEifQVWiAurE  of  Mi  snub  n  sells  does  not  oonstitflto  larosny,  in  Massa- 
chusetts, for  which  an  indictment  wifl  lie:  OommommmtUh  ▼.  Uprkkard,  O 
Am.  Deo.  70%  end  note  768. 

Lsoihlaxubi  mat  Pusbh  Onoo  ow  Banauro  8iow  Goods  ot» 
8fin:  Hammer  r.  State,  51  Am.  Deo.  172,  end  note  174. 


Wood  v.  Goodwin, 

[49  MAOT,  9S0.] 

To  Bmmif  Mobmiob  oh  Pbofxrtt  or  Ratt.boap  Comfavt,  Lraro  rm 
Vbwmbmkt  Bsates,  the  entire  mortgage  mart  be  redeemed,  as  the  mort- 
gagee has  A  lien  upon  every  part  of  the  railroad  to  eeonre  every  part  of 
the  debt. 
£r  Mobtgagb  Dnr  Mjxubis  at  Suocebsivb  Periods;  and  mortgagee 
goes  into  possession  for  default  in  payment  of  portion  first  due,  the  mort- 
gagor wOl  not  be  permitted  to  eject  him  without  paying  all  that  is  duo* 
and  depositing  money,  or  otherwise  providing  for  the  payment  of  the 
remainder  as  it  shall  beoome  due. 

Bill  to  redeem  the  franchise,  real  estate,  etc.,  of  the  Great 
Falls  and  South  Berwick  Branch  Railroad  Company  from  a 
mortgage  given  to  defendants,  in  trust,  to  secure  certain  bonds. 
After  the  mortgage  was  executed,  the  plaintiff  obtained  a  judg- 
ment against  the  company,  and  sold  its  right  of  redemption 
under  execution  in  the  state  of  Maine,  as  well  as  in  New 
Hampshire,  where  part  of  the  property  covered  by  the  mort- 
gage was  located,  and  became  himself  the  purchaser.  Before 
the  sale,  however,  the  defendants  had  taken  possession  of  the 
company's  property,  as  by  the  terms  of  the  mortgage  they 
were  required  to  do.  The  other  facts  are  set  forth  in  the 
opinion. 

Drummondj  for  the  plaintiff, 

W.  H.  Y.  Hackett,  of  New  Hampshire,  for  the  defendant*. 
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By  Court,  Davis,  J.  This  is  a  bill  in  equity  to  redeem  the 
Great  Falls  and  South  Berwick  railroad  from  a  mortgage  to 
the  defendants,  in  trust,  to  secure  the  payment  of  oertain  bonda. 
The  mortgage  was  given  September  1, 1854.  After  the  bonds 
first  payable  became  date,  the  defendants,  as  trustees,  took  pos- 
session of  the  railroad  for  condition  broken.  The  right  of  re- 
demption was  afterwards  sold  by  the  plaintiff,  upon  an  execution 
in  his  favor  against  the  railroad  company;  and  haying  pur- 
chased the  right  of  redemption  himself,  he  demanded  an  ac- 
count of  the  trustees  under  the  mortgage,  which  they  neglected 
to  render. 

If  the  special  acts  of  Maine  and  New  Hampshire,  passed  in 
1848,  had  been  duly  accepted  by  the  Great  Falls  and  Conway 
Railroad  Company  and  the  Great  Falls  and  South  Berwick 
Railroad  Company,  those  two  companies  would  have  been 
merged  in  the  new  one,  by  the  name  of  the  Portsmouth,  Great 
Falls,  and  Conway  Railroad  Company.  In  that  case,  there 
would  be  no  valid  mortgage,  and  no  equity  of  redemption. 
But  as  neither  of  the  special  acts  appears  to  have  been  ac- 
cepted according  to  its  terms,  we  may  assume  that  the  Great 
Falls  and  South  Berwick  Railroad  Company  continued  to  ex- 
ist, and  that  the  mortgage  is  valid.  Nor  do  we  perceive  any 
reason  why  the  plaintiff,  upon  the  case  as  stated  and  proved, 
is  not  entitled  to  redeem. 

A  part  of  the  railroad  is  within  this  state,  and  the  other  part 
in  New  Hampshire.  Whether  there  were  two  distinct  corpo- 
rations or  one  only,  under  the  charters  granted  by  the  two  legis- 
latures, there  was  but  one  mortgage,  and  that  embraced  the 
whole  railroad.  The  plaintiff  proceeded  upon  the  assumption 
that  the  mortgage  was  valid.  He  cannot  deny  it  He  has  no 
claim  if  it  was  not.  And  the  mortgage  embracing  the  whole 
railroad,  both  in  this  state  and  in  New  Hampshire,  the  plain- 
tiff must  redeem  the  whole,  if  any.  And  in  order  to  do  so,  he 
must  provide  for  the  whole  debt  secured  by  it;  for  the  mort- 
gagees have  a  lien  upon  every  part  of  the  railroad  to  secure 
every  part  of  the  debt. 

A  part  of  the  bonds  secured  by  the  mortgage  are  due;  the 
rest  have  not  yet  matured.  The  trustees  have  taken  possession. 
It  is  contended  for  the  plaintiff  that  he  may  pay  up  the  amount 
now  due  and  be  entitled  to  take  possession  and  hold  it  until 
the  condition  shall  again  be  broken  by  a  non-payment  of  the 
bonds  next  maturing.  But  this  is  not  the  case.  The  trustees, 
having  taken  possession  for  condition  broken,  are  entitled, 
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under  the  mortgage,  to  retain  possession  until  the  whole  debt 
is  adequately  provided  for,  without  requiring  them  to  rely 
upon  the  mortgage.  So  long  as  any  necessity  appears  for  them 
to  rely  upon  this  security,  they  are  entitled  to  possession.  The 
plaintiff  will  not  be  permitted  to  eject  them  without  paying  all 
that  is  due,  and  depositing  money,  or  otherwise  providing  for 
the  payment  of  the  remainder  as  it  shall  become  due. 

But  the  plaintiff,  by  paying  all  that  is  now  due,  will  save  a 
forfeiture.  He  will  thus  be  placed  in  the  position  of  the  mort- 
gagors; and  the  right  of  redemption  will  not  be  foreclosed. 
The  trustees  will  be  entitled  to  possession,  and  must  account 
for  the  earnings.  And  if  the  plaintiff  shall  pay  them  enough, 
with  the  earnings,  to  discharge  all  the  bonds  as  they  become 
due,  he  will  then  be  entitled  to  possession. 

Whether  the  necessary  proceedings  have  been  had  to  give 
the  plaintiff  title  to  that  part  of  the  railroad  lying  in  New 
Hampshire  is  a  question  which  the  court  in  this  state  have  no 
power,  in  this  case,  to  determine. 

A  master  may  be  appointed  to  determine  the  amount  now 
due  and  payable,  after  deducting  the  earnings  of  the  railroad 
since  the  defendants  took  possession. 

Tknnet,  C.  J.,  and  Appleton,  Cutting,  May,  and  Goodenow, 
JJ.,  concurred. 

QKAirnoflr  Favor  MomaAosD  Lajto anno* Unman  hd  Pabt  wish- 
oat  payment  of  the  whole  mortgage  debt :  BmUh  v.  Kdb*  46  Am.  Dm.  (MM. 


Waterman  v.  Treat. 


N9  MAIHB,  809.  J 

BacBFT  Tjuee*  st  Sbbbov  ibgm  DsnamAXT  vob  Bdhitdt  of  A* 


tachkd  property  dissolret  the  attachment;  the  goods  are  no  longer  in 
theaheriff  '•  custody,  and  he  must  again  seise  them,  to  effect  a  subsequent 


Assumpsit.  Benjamin  Dunn,  as  deputy  sheriff,  attached 
property,  which  he  redelivered  to  the  defendant  in  that  suit, 
and  took  his  receipt  for  the  same.  His  administrator  now 
roes  on  this  receipt    The  other  facts  are  stated  in  the  opinion. 

David  Dunn,  for  the  plaintiff. 
Record  and  Luce,  for  the  defendant. 

By  Court,  Appleton,  J.  On  the  twenty-eighth  of  April, 
1861,  Benjamin  Dunn,  the  original  plaintiff  in  this  action,  at- 
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Cached,  as  a  deputy  sheriff,  one  hundred  and  fifty  thousand 
pine  logs,  valued  at  seven  hundred  dollars,  on  a  writ  in  favor 
of  Stillman  Noyes  versus  William  Morse,  and  on  the  same  day 
took  the  defendant's  receipt  therefor. 

On  the  twenty-ninth  of  April,  two  writs  in  favor  of  Asa  Kim- 
ball, and  Asa  Kimball  et  al.  versus  Morse,  were  placed  in 
Dunn's  hands,  upon  which  he  returned  the  same  logs  as  at- 
tached, subject  to  the  prior  attachment  on  the  writ  of  Noyes 
versus  Morse.  It  is  agreed  that  these  writs  were  made  on  the 
twenty-ninth  of  April,  but  antedated  as  of  the  preceding  day, 
as  were  the  several  returns  thereon. 

Judgments  were  recovered  in  the  suits,  Kimball  versus  Morse, 
and  Kimball  et  aL  versus  Morse,  and  the  executions  issued 
thereon  were  seasonably  placed  in  the  hands  of  Dunn,  by  whom 
they  were  returned  unsatisfied.  Suits  were  then  brought 
against  him  for  official  neglect,  in  which  judgments  were  ren- 
dered against  him,  which  he  has  satisfied. 

The  execution,  Noyes  versus  Morse,  has  been  paid  by  the  de- 
fendant to  the  plaintiff,  being  the  officer  having  the  execution, 
and  the  question  here  presented  is,  whether  the  officer,  by  his 
attachment  made  in  fact  on  the  twenty-ninth  of  April,  and 
after  the  receipt  was  given,  acquired  a  lien  thereby  on  the  goods 
attached,  which  he  can  enforce  against  the  receiptor,  there 
having  been  no  actual  seizure  of  the  goods  by  him  when  the 
second  attachment  or  alleged  attachment  was  made. 

The  apparent  discrepancy  in  the  different  decisions  as  to  the 
liability  of  receiptors  will,  on  examination,  be  found  to  arise 
from  the  difference  in  the  words  used.  A  material  variation 
in  the  forms  adopted  by  different  officers  will  require  adjudi- 
cations correspondingly  variant. 

The  defendant  promised  "to  pay  Benjamin  Dunn,  deputy 
sheriff,  or  his  order,  seven  hundred  dollars  on  demand,  or  to 
redeliver  the  goods  and  chattels  following,  vis.:  one  hundred 
and  fifty  thousand  pine  logs  of  the  value  of  seven  hundred  dol- 
lars." This  promise,  it  will  be  perceived,  is  in  the  alternative. 
The  receiptor  has  the  right  to  elect  which  he  will  do.  It  has 
been  repeatedly  held,  in  analogy  with  Busweli  v.  Bicknett,  17 
Me.  345  [35  Am.  Dec.  262],  that  where  the  officer  has  attached 
goods  on  mesne  process,  and  has  delivered  them  upon  a  written 
promise  by  the  receiptor  to  pay  a  given  sum  or  to  redeliver 
them  on  demand,  that  the  receiptor  has  the  election  to  deter* 
mine  which  he  will  do,  and  that,  consequently,  the  attachment 
is  thereby  dissolved:  Weston  v.  Dorr*  25  Me.  176  [43  Am.  Deo. 
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259];  Waterh<m$er.  Bird, 87  Id.  829;  Stanley  ▼.  Drinhwater,  48 
Id.  468. 

If,  then,  the  attachment  was  dissolved  on  the  twenty-eighth 
of  April,  the  goods  were  no  longer  in  the  custody  of  the  sheriff, 
or  in  that  of  the  defendant  as  his  servant.  The  subsequent 
attachment  created  no  lien  on  the  logs.  There  was,  in  fact, 
no  seizure  of  the  property  returned  as  attached  on  any  writ, 
save  on  that  first  issued. 

It  was  undoubtedly  understood  and  expected  on  the  twenty- 
eighth  of  April,  when  the  receipt  was  given,  that  other  writs 
would  be  issued  in  which  the  logs  were  thereafter  to  be  attached. 
But  such  understanding- and  expectation  created  no  attach- 
ment. 

Plaintiff  nonsuit. 

Tenney,  C.  J.,  and  Bios,  Goodbnow,  and  Davis,  JJ.,  con- 
curred. 


After  Taking  Receipt  lorn  Attached  Goods  Office*  oavkov  Retate 
Them,  it  teems,  on  the  nine  writ,  without  the  consent  of  the  receiptor  or 
owner:  Weston  ▼.  Dorr,  43  Am.  Deo.  269. 

The  principal  case  is  cited  in  Borden  ▼.  Douglass,  71  Me.  402,  to  the 
point  that  the  taking  of  a  receipt  by  the  sheriff  for  attached  property  dJejoh 
jImi  attachment. 


WOODBRIDGB  V.   CONNER. 

[49  Maine,  MM 

Teosb  ComcrrnNo  Tpespass  bt  Oommand  of  Anothee  are  liable  to  an 

action  therefor. 
If  Fbxma  Facie  Case  of  Tbsspasb  d  Mabb  out  aoazeet  Defendant,  the 
burden  of  proving  justification  it  on  him,  for  the  court  will  not  presume 
its  existence. 

Trespass.  At  the  direction  of  defendant,  one  Nickerson 
Seized  and  sold  a  wagon  belonging  to  plaintiff.  Nickerson  had 
tax  bills  and  a  warrant  in  his  possession,  and  was  told  by  de- 
fendant that  plaintiff  had  stated  he  would  not  pay  his  taxes. 

D.  D.  Stewart,  for  the  plaintiff. 

Hutchinson,  for  the  defendant. 

By  Court,  Appleton,  J.  It  is  in  proof  that  the  wagon  in 
question,  the  title  to  which  was  in  the  plaintiff,  was  seized  by 
ne  Nickerson,  by  order  of  the  defendant     If  A  takes  the 
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goods  of  0  by  command  of  B,  it  is  well-settled  law  that  tres- 
pass may  be  maintained  against  the  individual  taking  them, 
as  well  as  against  the  one  by  whose  direction  they  were  so 
taken. 

The  taking  being  proved,  it  is  for  the  defendant  to  justify 
an  act  which,  prima  facie,  is  a  trespass.  Every  imprisonment 
of  a  man  is  prima  facie  a  trespass;  and  "  in  an  action  to  recover 
damages  therefor,'9  says  Metcalf,  J.,  in  Bassett  v.  Porter,  10 
Cush.  418,  "if  the  imprisonment  is  proved  or  admitted,  the 
burden  of  justifying  it  is  on  the  defendant."  The  same  rule 
holds  where  property  is  seized  belonging  to  another.  The 
seizure  being  proved,  it  is  for  the  person  seizing  to  show  his 
authority  for  the  act  done.  For  aught  that  is  proved  in  the 
case  before  us,  the  defendant  was  a  mere  stranger.  He  does 
not  appear,  from  the  proof,  to  have  sustained  any  official  rela- 
tion to  the  person  by  whom  the  plaintiff's  property  was  taken, 
which  would  authorize  his  interference.  "  The  rule,"  remarks 
Bigelow,  J.,  in  Emery  v.  Hapgood,  7  Gray,  55  [66  Am.  Dec. 
459],  "is,  if  a  stranger  voluntarily  takes  upon  himself  to 
direct  or  aid  in  the  service  of  a  bad  warrant,  or  interposes  and 
sets  the  officer  to  do  execution,  he  must  take  care  to  find  a 
record  that  will  support  the  process,  or  he  cannot  set  up  and 
maintain  a  justification." 

There  is  no  proof  that  the  witness,  who  testifies  he  seized, 
by  the  defendant's  direction,  the  plaintiff's  property,  was  ever 
chosen  a  collector  of  taxes.  What  taxes  may  have  been 
assessed,  or  what  warrant  for  their  collection  may  have  been 
issued,  does  not  appear.  If  the  defendant  have  a  justification, 
he  has  studiously  avoided  disclosing  it.  Most  assuredly  it  is 
not  for  the  court  to  presume  its  existence  in  the  absence  of 
proof. 

Defendant  defaulted. 

Rice,  Cutting,  Davis,  and  Kent,  JJ.,  concurred. 


In  TBI8P188  All  abb  Liablb  Who  Pa&ticipatb  in  the  wrongful  Mi* 
•ither  by  aiding  m  or  advising  or  aMfinting  to  it:  Rom  v.  Fuller,  86  Am.  Dee. 
M2. 


I860.]  OVEBSEEBS  OF  THE  POOB  V.  QUIXOTE. 

The  Ovhbsbbrs  of  the  Poor  of  Fairfield  v. 

GULLIFEB. 

14»  Maihs,  80Ol] 

Goran  or  Pbobate  have  Special  and  Luted  JuwBDtcnoir,  and  the 
record  of  their  proceedings  most  affirmatively  show  their  jurisdiction. 

Pbbson  nr  Dotage  is  hot  within  Purview  of  Statute  providing  for  the 
appointment  of  a  guardian  over  insane  persona. 

Appeal  from  probate  court.    The  opinion  states  the  facts. 
Hutchinson,  for  the  appellant. 
Abbott  and  SneU,  for  the  appellees. 

By  Court,  Rice,  J.  This  case  comes  before  this  court  on 
appeal  from  the  judge  of  probate,  and  is  presented  on  a  de- 
murrer to  the  petition  asking  the  judge  of  probate  to  appoint 
a  guardian  for  the  appellant  The  demurrer  admits  the  truth 
of  the  facts  set  out  in  the  petition.  Did,  these  facts,  thus  ad- 
mitted by  the  pleading,  give  jurisdiction  to  the  probate  court? 
The  petition  contains  three  allegations;  "that  David  Gullifer, 
of  said  town  of  Fairfield,  is  a  person  not  capable  of  taking  care 
of  himself  and  property,  being  now  in  his  dotage,  and  having 
become  heir  at  law  to  a  considerable  property  by  the  death  of 
his  son."  Striking  out  as  surplusage  that  part  of  the  allega- 
tion referring  to  the  manner  in  which  he  became  possessed  of 
his  property,  is  there  sufficient  in  this  petition  to  authorize  the 
judge  of  probate  to  interpose  and  appoint  a  guardian? 

The  authority  of  the  judge  of  probate,  in  this  class  of  cases, 
is  found  in  section  4,  chapter  67,  of  the  revised  statutes.  By 
this  statute  he  may,  on  proper  application,  appoint  guardians: 
1.  For  insane  persons,  including  certain  classes  of  married 
women;  and  2.  For  persons  who,  by  excessive  drinking,  gam- 
ing, idleness,  or  debauchery  of  any  kind,  have  become  incapa- 
ble of  managing  their  own  affairs,  or  so  spend  or  waste  their 
estate  as  to  expose  themselves  or  families  to  want  or  suffering, 
or  their  town  to  expense. 

It  is  not  suggested  that  the  appellant  falls  under  the  second 
class.  If  the  judge  of  probate  has  jurisdiction,  it  is  because 
he  falls  within  that  class  denominated  "  insane  persons."  The 
words  "insane  persons"  may  include  an  idiotic,  non  compos, 
lunatic,  or  distracted  person:  R.  8.,  c.  1,  sec.  4,  cl.  8. 

The  petition  does  not  allege  that  Gullifer  was  either  idiotic, 
non  compos,  lunatic,  nor  distracted,  but  simply  affirms  that  he 
is  a  person  not  capable  of  taking  care  of  himself  and  property, 
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being  in  hie  dotage — the  words  in  italic  being  used  argumenta- 
tively.  This  does  not  bring  him  within  the  language,  nor 
necessarily  within  the  meaning,  of  the  statute.  The  word 
"  dotage  "  means  simply  feebleness  or  imbecility  of  mind,  loss 
of  understanding,  as  in  old  age:  Worcester's  Diet. 

The  appointment  of  a  guardian  over  one  as  non  compos  is 
not  warranted  by  the  fact  that  he  was  aged  and  had  become 
wasteful  of  his  property  under  the  influence  of  profligate  chil- 
dren: Darling  v.  Bennet,  8  Mass.  129. 

Courts  of  probate  are  created  by  statute  and  have  a  special 
and  limited  jurisdiction  only.  The  record  of  the  proceedings 
of  such  courts  must  show  their  jurisdiction.  To  place  a  citizen 
under  guardianship,  the  records  of  the  court  must  show  that 
he  falls  within  that  class  of  persons,  named  in  the  statute,  for 
whom  a  guardian  may  be  appointed,  and  these  facts  must  ap- 
pear affirmatively,  by  distinct  allegation,  and  not  by  implica- 
tion, nor  by  way  of  inference  from  the  facts. 

The  original  petition  being  insufficient,  the  demurrer  is  bus* 
tained  and  the  case  dismissed,  with  costs  for  the  appellant 

Tenney,  C.  J.,  and  Cutting,  Mat,  Goodenow,  and  Davis,  JJ., 
concurred. 

Whetheb  Coram  or  Pbobatb  have  General  ob  Special  Ju&isDicnoirt 
See  Tucker  ▼.  Harris,  6S  Am.  Deo.  488,  and  oases  collected  in  note  608;  Jfo 
WiBkT.  Van  Voder,  72 Id.  127. 


Brown  v.  Donnell. 

[49  MAINE,  42L] 

Makes  is  Liable  on  Note  Indorsed  by  Agent  or  Oobpobation  in  an  action 
by  the  indorsee,  if  such  agent  had  authority  to  transfer  the  property  of 
the  corporation,  though  he  may  have  had  no  authority  to  bind  it  by  a 
contract  of  indorsement. 

Officers  or  Iksukancb  Company  abb  not  Bound  to  Know  its  Absolute 
Solvent  Condition;  they  should  use  diligence  in  keeping  themselves 
informed  as  to  its  ability  to  pay  its  risks,  and  only  in  oases  of  negligence 
in  this  respect  should  they  be  held  guilty  of  fraud  in  issuing  policies  and 
taking  notes  in  payment  of  premiums. 

Assumpsit.  This  is  an  action  against  defendant  as  maker 
of  a  note  given  by  him,  in  payment  of  an  insurance  premium, 
to  the  Commercial  Mutual  Marine  Insurance  Company,  and 
indorsed  in  the  name  of  the  company  by  "  George  H.  Fdlger, 
president."    The  defense  was  that  the  by-laws  did  not  confer 
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authority  upon  the  president  to  indorse  notes,  and  fraud  on  the 
part  of  the  company  in  issuing  the  policy  and  accepting  the 
note  at  a  time  when  it  was  insolvent.  The  court,  among  other 
things,  instructed  the  jury  that  if  they  found  from  all  the  evi- 
dence in  the  case  that  the  president  had  authority  to  indorse 
(he  notes  belonging  to  the  company,  then  their  verdict  must 
be  for  the  plaintiff,  unless  some  special  defense  had  been 
shown.  The  defendant  appeals  from  a  verdict  for  the  plaintiff. 
The  other  facts  and  the  exceptions  taken  are  stated  in  the 
opinion. 

E.  H.  Davits,  for  the  plaintiff. 
Gilbert  and  SewaU,  for  the  defendant. 

By  Court,  Davis,  J.  This  is  a  suit  by  an  indorsee  against 
the  maker  of  a  promissory  note,  given  to  the  Commercial 
Mutual  Marine  Insurance  Company,  and  indorsed  in  the  name 
of  the  company  "by  O.  H.  Folger,  president."  The  principal 
defense  at  the  trial  was  that  Folger  had  no  authority  to  make 
the  indorsement.  The  case  comes  before  us  on  exceptions  to 
the  instructions  given  to  the  jury,  and  refusals  to  give  certain 
instructions  requested  by  the  defendant 

It  was  not  claimed  by  the  plaintiff  that  the  by-laws  of  the 
corporation  conferred  a  general  authority  upon  the  president 
to  indorse  notes  belonging  to  the  company.  That  the  power 
conferred  by  the  by-laws  was  a  restricted  one,  and  that  a  gen- 
eral authority  could  only  be  found  from  other  evidence  in  the 
case,  was  in  accordance  with  the  instructions  given,  which  we 
think  were  correct.  There  was  therefore  no  reason  for  giving 
the  instruction  embraced  in  the  last  request.  The  jury  were, 
in  fact,  substantially  instructed  that  the  by-lawB  alone  con- 
ferred no  such  general  authority. 

It  is  a  point  that  has  often  been  overlooked  in  cases  like 
this,  that  the  authority  to  be  proved  is  not  one  to  bind  the 
corporation  by  a  contract  of  indorsement,  but  simply  an  author- 
ity to  transfer  the  property  of  the  company.  Though  gener- 
ally, they  are  not  always  the  same.  The  payee  of  a  note  may 
be  estopped  by  his  conduct  from  claiming  property  in  a  note, 
when  he  would  by  no  means  be  held  liable  as  an  indorser. 
This  more  frequently  happens  when  notes  are  transferred  by 
agents  of  corporations,  with  the  knowledge  and  implied  assent 
of  the  officers  and  members  thereof.  But  there  are  cases 
where  the  same  principle  has  been  applied  to  individuals. 
Thus  a  note  was  given  to  a  wife,  during  coverture.    By  the 
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lex  loci,  the  common  law  not  having  been  changed  by  statute, 
the  note  belonged  to  the  husband,  and  could  be  indorsed  only 
by  him.  He  told  the  wife  she  might  have  the  note,  and  do 
what  she  pleased  with  it.  She  indorsed  it;  the  indorsee 
brought  a  suit  thereon  in  his  own  name;  and  it  was  held  thai 
the  husband  was  bound  by  the  indorsement,  as  made  by  his 
consent  and  authority:  Stevens  v.  Beah,  10  Cush.  291  [57  Am. 
Dec.  108].  It  would  not  have  been  pretended  that  he  was 
liable  thereon  as  indorser. 

If  the  indorsement  is  sufficient  to  pass  the  property,  so  as  to 
protect  the  maker  in  paying  the  note,  that  is  all  that  is  neces- 
sary to  render  him  liable  to  the  indorsee.  The  instructions  in 
this  respect  were  as  favorable  to  the  defendant  as  he  could 
claim. 

It  was  contended  at  the  trial  that  the  company  were  insol- 
vent at  the  time  they  issued  the  policy  for  which  the  note  was 
given,  and  that  the  note  was  fraudulent  in  its  inception  for 
that  reason.  And  the  jury  were  instructed  that  if,  when  the 
policy  was  issued,  the  company  were  insolvent,  and  this  fact 
was  known  to  the  officers  who  issued  it,  and  took  the  note 
therefor,  then  the  note  was  obtained  by  fraud,  and  was  void, 
except  in  the  hands  of  innocent  indorsees. 

The  defendant  requested  the  court  to  instruct  the  jury  that 
"if  the  company  held  themselves  out  as  solvent,  they  are  to 
be  held  to  know  whether  they  are  so  or  not,  and  if  insolvent, 
the  matter  is  to  be  treated  as  if  they  knew  they  were  so*" 

This  request  was  refused,  and  we  think  rightly.  The 
officers  of  a  mutual  marine  insurance  company  can  seldom 
know  absolutely  that  it  is  solvent.  We  think  they  should  be 
held  to  use  due  diligence  and  care  to  keep  informed  in  regard 
to  the  ability  of  the  company  to  pay  the  losses  insured  against; 
and  if  they  should  be  guilty  of  negligence  in  this  respect,  issu- 
ing policies  when,  if  doing  business  as  prudent  and  careful 
men,  they  might  know  the  standing  of  the  company  and  thai 
it  was  insolvent,  there  would  be  good  reason  for  holding  them 
guilty  of  fraud.    But  no  such  instruction  was  requested. 

Whether  the  company  has  the  right  to  purchase  bank  stock, 
md  transfer  their  assets  in  payment  therefor,  is  a  question 
which  their  creditors  might  have  raised  in  another  form.  But 
not  having  been  raised  elsewhere,  it  cannot  be  controverted  by 
the  defendant  in  this  suit. 

Exceptions  and  motion  overruled. 

Judgment  on  the  verdict. 
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Teott,  0.  J.,  and  Run,  May,  Goodkvow,  and  Knr,  JX, 
concurred. 


Indorsement  it  Smdubeabt  or  bd  OmotAL  Oapaoitt  of  a  promis- 
sory note  payable  to  the  Ocean  TrannTuum  Company  is  snfftniotit  to  pass  the 
legal  title  to  such  notes:  MclnOn  v.  Pretkm,  48  Am.  Deo.  321. 


Habbis  v.  Morse, 

TO  MAINE,  4KL] 

If  PLUHTm*  Deolabb  ih  Assumpsit  on  Deed,  the  defendant  unit  take 
advantage  of  the  irregularity  by  his  pleadings,  or  at  the  trial  when  the 
instrument  is  introduced  in  evidence,  otherwise  this  ground  of  defense 
must  be  treated  as  waived. 

Contbact  Executed  oh  Sunday  and  Delivered  on  Whk  Bat  n  Valid, 
as  it  is  of  no  binding  validity  until  its  delivery. 

Defendant  is  Ltahmi  fob  Pbofsbtt  Represented  as  Attached  m  Re* 
cam  given  by  him  to  plaintiff  as  deputy  sheriff  if  the  property  is 
retained  on  the  writ  as  attached. 

Assumpsit.    The  opinion  states  the  facts. 

N.  M.  Whitmore,  for  the  plaintiff. 
F.  D.  SeroalXy  for  the  defendants. 

By  Court,  Tenney,  C.  J.  This  is  an  action  of  aaumprit  upon 
a  receipt,  alleged  to  have  been  given  by  the  defendants  for 
property  attached  by  the  plaintiff,  as  deputy  sheriff,  on  a  writ 
in  favor  of  Lorenzo  Matthews  against  Joseph  M.  Frost  The 
report  of  the  case  shows  that  the  general  issue  was  pleaded 
with  specifications  of  defense,  alleging  that  the  property  at- 
tached on  the  original  writ  was  not  the  property  of  Frost.  No 
copies  of  the  writ,  pleadings,  specifications  of  defense,  and  re* 
ceipt  upon  which  the  action  was  brought,  and  which  was  pre- 
sented in  evidence,  have  been  furnished,  but  we  are  relieved 
from  embarrassment  by  this  omission,  as  we  infer  from  the 
statements  of  counsel  in  argument  on  both  sides  that  in  addi- 
tion to  the  ground  of  defense,  that  the  property  attached  was 
not  that  of  Frost,  the  defendants  put  into  their  specifications 
that  the  demand  of  the  property  by  the  plaintiff  was  denied; 
and  that  it  was  alleged  that  the  receipt  was  given  on  the  Lord's 
day. 

Is  was  asserted  by  the  defendants'  counsel,  and  not  denied 
•n  the  part  of  the  plaintiff,  that  a  seal  was  affixed  to  the  sig« 
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natures  of  each  of  the  defendants,  but  the  specifications  did  not 
make  this  a  ground  of  defense. 

After  the  evidence  had  all  been  introduced,  by  the  agree- 
ment of  the  parties  a  nonsuit  was  entered,  and  the  case  was 
to  be  submitted  to  the  whole  court  on  a  report,  with  the  au- 
thority to  draw  such  inferences  from  the  evidence  as  a  jury 
might  do,  and  the  nonsuit  to  stand  or  be  discharged,  and  a 
default  entered,  as  the  court  should  find  the  facts  and  apply 
the  law. 

The  demand  of  the  property  was  properly  made,  and  on  this 
ground  there  is  no  impediment  to  the  plaintiff's  recovery.  No 
attempt  appears  from  the  case  to  have  been  made  to  prove  that 
any  of  the  property  described  in  the  receipt  was  not  that  of 
Frost 

One  of  the  defendants  executed  the  receipt  in  the  forenoon, 
and  the  other  about  noon,  on  Sunday.  But  it  satisfactorily 
appears  from  the  evidence  that  the  plaintiff  on  Saturday  wrote 
the  receipt,  and  gave  it  to  Frost  for  the  purpose  of  obtaining 
signatures  thereto;  and  on  Monday  next  following  it  was 
brought  to  him  by  Frost,  executed,  and  the  plaintiff  had  no 
knowledge  at  what  particular  time  the  signatures  were  made. 

The  receipt  was  not  a  contract  of  binding  validity  until  its 
delivery  to  the  plaintiff  after  its  execution:  Hilton  v.  Houghton, 
85  Me.  143.    This  objection  fails. 

The  plaintiff  testified  that  the  doors,  sashes,  and  blinds 
referred  to  in  the  receipt  were  not  attached  by  him,  Frost  say- 
ing that  they  were  not  his  property.  But,  when  the  receipt 
was  written,  he  testified  that  they  were  put  into  the  receipt  at 
the  request  of  Frost.  Whether  they  were  returned  on  the  writ 
as  attached,  we  are  not  informed.  If  they  were  so  returned, 
being  a  part  of  the  property  represented  in  the  receipt  as  at- 
tached, the  defendants  are  liable  therefor,  as  for  the  other 
property  described  therein:  Jewett  v.  Torrey,  11  Mass.  219. 

The  defendants  are  presumed  to  have  known  the  form  of 
the  action,  and  of  every  allegation  in  the  writ,  before  they  filed 
their  specifications;  and  they  are  supposed  to  have  known  the 
character  of  the  instrument  declared  upon  ever  after  they  ex- 
ecuted it.  They  not  only  omitted  to  notify  the  plaintiff,  in 
their  specifications,  of  this  ground  of  defense,  but  they  made 
no  objection  to  the  receipt  when  it  was  offered  in  evidence  in 
support  of  the  declaration.  They  made  at  that  time  no  sug« 
geetion  that  they  were  surprised  that  the  receipt  was  in  form  a 
ieed,  nor  did  they  ask  for  leave  to  amend  their  specifications; 
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they  intimated  no  reliance  upon  any  irregularity  in  the  form 
of  the  action,  nor  did  they  deny  that  it  could  be  maintained 
upon  the  receipt  adduced.  This  ground  of  defense  must  be 
treated  as  waived  before  and  at  the  trial:  Hart  v.  Hardy,  42 
Me.  196. 
Nonsuit  discharged.    Defendants  defaulted. 

Rice,  May,  Goodenow,  and  Kent,  JJ.,  concurred. 


Ixraghmznt  o»  DnD  oh  Ground  or  Fraud  is  not  a  question  that  on 
U  settled  in  an  action  of  o»wmp«t-  Blaeh  v.  Patten,  71  Am.  Deo.  620. 

AoaoN  or  Covenant  d  Proper  Rxmrdt  for  all  broachee  of  contract 
ndar  aeal:  SL  Andre*/*  Bay  Land  Company  v.  MUeheU,  64  Am.  Deo.  840. 

Prqmxhsort  Nora  Warrnir  and  Sigurd,  but  not  Drlxvrrmd,  on  Sun- 
day, wffl  not  be  void  for  what  paaaed  on  Sunday:  Lovejoy  v.  Whipple,  46  Am. 
Dee.  167. 

Contracts  Madb  on  Sunday,  validity  of,  and  actions  on:  See  note  under 
Robeson  y.  French,  46  Am.  Dec.  237. 

OwNxa  of  Goods  Who  Receipts  fob  Samb  as  Attached  ia  liable  In 
trover  to  the  officer,  if  he  refuaee  to  deliver  them  to  the  latter  on  demands 
Ada  v.  Marek,  40  Am.  Deo.  689,  and  note  691. 


Crosby  v.  Bessey. 

[49  Mains,  689.] 
Tan  Bask  Thrown  into  Stream  by  Defendant  is  Anxuallt 
Deposited  on  Land  on  PLAnrrm  below,  no  right  by  prescription  to 
eo  deposit  his  tan  bark  arises  in  favor  of  defendant,  if  such  deposits  have 
only  taken  place  for  the  six  years  last  past,  though  he  may  have  thrown 
his  bark  into  the  stream  for  twenty  years  or  more. 

Cass.    The  opinion  states  the  facts. 

Bradbury,  Morrill,  and  Meserve,  for  the  defendant. 

A.  Libbey,  for  the  plaintiff. 

By  Court,  Goodenow,  J.  This  is  an  action  on  the  case,  to 
recover  damages  of  the  defendant,  for  throwing  the  ground 
bark  from  his  tannery,  into  the  stream  upon  which  said  tannery 
b  situated,  the  same  bark  being  carried  by  the  current  down 
the  stream  and  deposited  on  the  plaintiff's  land  below,  to  his 
injury. 

The  defendant,  by  his  brief  statement,  claims  a  right  to  throw 
bark  from  his  tannery  into  said  stream,  by  prescription. 

The  verdict  was  for  the  plaintiff.  And  the  jury  found  spe- 
cially, in  answer  to  questions  propounded  to  them  by  the  court, 
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that  the  defendant,  and  those  under  whom  he  claimed,  had 
been  accustomed  for  a  period  of  twenty  years  successively,  be- 
fore the  bringing  of  the  suit,  to  put  or  turn  the  refuse  ground 
bark  made  at  the  tannery,  now  owned  and  occupied  by  him, 
or  some  part  of  it,  into  said  stream.  And  they  also  found 
that  the  same  bark  had  not  annually  been  deposited  upon  the 
plaintiff's  land  below,  during  the  said  twenty  years;  and  that 
such  deposits  of  bark  had  been  made  on  the  plaintiff's  land 
only  about  six  years.  The  plaintiff  could  have  no  right  of  ac- 
tion until  he  was  injured.  There  had  been  no  such  adverse 
and  long-continued  occupation  of  the  plaintiff's  land  by  the 
defendant,  as  a  place  of  deposit  for  his  bark,  as  to  create  a 
presumption  of  a  grant. 

We  are  not  able  to  perceive  any  error  in  the  instructions 
which  were  given,  or  any  necessity  for  those  which  were  re- 
quested, in  addition  to  those  given  and  refused. 

Exceptions  overruled    Judgment  on  the  verdict 

Tenhey,  C.  J.,  and  Rice,  Mat,  Davis,  and  Kent,  JJ.f  con- 
curred. 


Unintkreuptbd  Flowing  or  Lahss  of  Another,  for  any  length  of  time, 
under  claim  of  right,  is  not  presumptive  evidence  of  a  license  to  flow  without 
paying  damages:  Sekfauparger  ▼.  Spear,  86  Am.  Deo.  234j  for  oases  Jnflflmg 
contrary  doctrine,  see  note  thereto  239. 


Gay  v.  Bradstrbbt. 

\49  Maihb,  680.1 
PBOGUDnroB  ov  Cmr  Council  abb  Valid  until  Vacated  by  Oebtiobajli; 
and  any  defects,  errors,  or  omissions  in  the  record  of  such  body  in  laying 
out  a  street  cannot  he  inquired  into  in  an  action  of  trespass,  unless  soon 
intentional  fraud  and  corruption  is  shown  as  render  the  proceedings  noU 
and  void. 

Trespass  quare  clatmim  against  street  commissioners,  who 
defended  on  the  ground  that  they  entered  into  plaintiff's  close 
under  orders  of  the  city  council  of  Gardiner,  directing  them  to 
open  a  street  through  the  same.  The  plaintiff  offered  to  prove 
that  three  members  of  the  council  voted  for  the  opening  of  the 
street  solely  because  one  Bradstreet  had  executed  a  bond  in 
favor  of  the  city  of  Gardiner  in  the  sum  of  three  thousand  dol- 
lars, conditioned  to  indemnify  the  city  for  damages  it  might 
incur  in  so  doing.  The  case  was  reserved  for  the  opinion  of 
the  fall  court;  and  in  the  argument  the  plaintiff  urged  the 
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refusal  of  the  court  to  admit  the  above  evidence  as  error.   The 
ether  facts  and  points  raised  are  stated  in  the  opinion. 

Z.  Clay,  for  the  plaintiff. 
Danforth,  for  the  defendants. 

By  Court,  Kent,  J.  This  action  is  trespass  quart  clausum, 
and  the  trespass  alleged  is  the  entry  on  plaintiff's  land,  and 
the  pulling  down  and  destruction  of  certain  buildings  thereon. 
The  defendants  justify  their  acts  on  the  ground  that  whatever 
was  done  by  them  was  necessarily,  properly,  and  lawfully  done 
in  the  building  or  making  of  a  street  or  road,  legally  located 
and  established  over  the  locus  in  quo  by  the  city  of  Gardiner. 

The  defendants,  to  sustain  their  defense,  offered  certain 
records  and  proceedings  of  the  city  council  of  Gardiner,  by 
which  it  appeared  that  that  body  had  undertaken  to  locate 
such  a  way,  and  had,  after  various  proceedings,  finally  by  vote, 
established  the  same. 

The  first  question  is  whether  these  proceedings  gave  juri* 
diction  to  the  city  council,  and  if  so,  whether  any  inquiry  as 
to  the  regularity  of  these  proceedings  can  be  made  in  this 
action.  It  is  insisted  that  these  proceedings  establishing  the 
way  can  only  be  annulled  or  vacated  upon  certiorari,  and  that 
until  thus  vacated,  they  must  remain  valid  and  operative.  < 

It  was  early  settled  in  this  state  that  in  case  of  a  town  way, 
laid  out  by  the  selectmen  and  accepted  by  the  town,  certiorari 
does  not  lie  to  quash  the  proceedings,  and  that  the  proceed- 
ings of  the  town  in  such  a  case  may  be  examined  and  contro- 
verted in  actions  of  trespass  quart  clausum:  Harlow  v.  Pike, 
3  He.  438;  Longfellow  v.  Quimby,  29  Id.  202  [48  Am.  Dec.  525].: 
Bobbins  v.  Lexington,  8  Cush.  292. 

It  has  also  been  decided,  in  numerous  cases  in  this  state 
and  Massachusetts,  that  the  writ  of  certiorari  will  lie  as  to  pro- 
eeedings  of  courts  of  sessions  and  of  county  commissioners,  in 
laying  out  and  establishing  roads:  Baker  v.  RunneUs,  12  Me. 
235;  Longfellow  v.  Quimby,  29  Id.  202  [48  Am.  Dec.  525]. 

The  same  cases  also  establish  the  doctrine  that,  until  re- 
versed, or  annulled,  or  vacated,  the  proceedings  before  such 
tribunals  will  remain  valid  and  operative. 

The  case  of  Baler  v.  RuwneUs,  12  Me.  235,  presented  the 
question  distinctly,  whether  in  an  action  of  trespass  for  break- 
ing and  entering  a  close,  where  the  defense  was  (as  in  the 
ease  before  us)  that  the  entry  was  for  the  purpose  of  making 
a  road,  legally  laid  out  by  the  then  court  of  sessions,  any  do- 
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fects,  errors,  or  omissions  in  the  records  of  the  laying  out  oould 
be  inquired  into  in  the  action  of  trespass.  It  was  held  that 
they  could  not  be,  and  that  the  adjudication  of  that  court 
must  be  respected  as  operative  until  annulled  or  vacated  on 
certiorari.    See  also  Todd  v.  Rome,  2  Me.  61. 

The  next  question  is,  whether  the  same  rule  shall  apply  to 
proceedings  of  a  city  council,  acting  under  a  charter  which 
gives  to  that  body  exclusive  authority  and  power  to  lay  out 
any  new  street,  and  to  estimate  damages,  and  in  other  re- 
spects to  be  governed  by  the  same  rules  and  restrictions  as 
are  by  law  provided  for  regulating  the  laying  out  of  public 
highways  and  repairing  streets. 

In  the  case  of  Parks  v.  Boston,  8  Pick.  217  [19  Am.  Deo. 
822],  it  was  decided  that  the  power  vested  in  the  mayor  and 
aldermen  of  Boston  to  lay  out  or  alter  streets,  whenever  in 
their  opinion  the  safety  or  convenience  of  the  inhabitants  shall 
require  it,  was  judicial  in  its  nature,  and  that  a  certiorari  lies 
to  remove  the  proceedings.  In  Ihvight  v.  Springfield,  4  Gray, 
107,  it  was  held  that  the  same  rule  applies  to  the  proceed- 
ings of  a  city  council,  where  the  charter  vests  the  power  of 
laying  out  streets  in  such  council. 

The  same  doctrine  is  sustained,  by  necessary  implication, 
in  Preble  v.  Portland,  45  Me.  241,  where  certiorari,  in  a  case 
like  the  one  before  us,  was  sustained. 

The  city  council  of  Gardiner  acquired  jurisdiction  to  author- 
ize the  commencement  of  their  proceedings.  This  is  all  that  is 
required:  Small  v.  Pennell,  31  Me.  267.  The  petition  in  this 
case  asks  the  continuance  of  a  street  from  one  place  to  another, 
both  named,  and  declares  that  such  a  new  way  would  be  of 
great  public  convenience.  The  statute,  c.  18,  sec.  1,  only  re- 
quires that  petitions  to  the  county  commissioners  should  be  in 
writing,  and  describe  a  way,  and  state  whether  its  location, 
alteration,  or  discontinuance  is  desired.  The  petition  being 
sufficient,  and  having  been  received  and  acted  on,  jurisdiction 
attached.  If  subsequent  acts  are  erroneous,  they  are  valid 
until  vacated  by  certiorari.  What  the  decision  of  the  court 
may  be,  if  the  record  is  brought  before  us  in  that  form,  can 
only  be  known  after  an  examination  to  ascertain  whether  there 
are  substantial  defects  in  the  proceedings. 

We  do  not  think  that  the  facts  offered  to  be  proved  by  plain- 
tiff, if  proved,  would  authorize  him  to  deny  the  validity  of 
those  proceedings  in  this  form  of  action.  Nor  do  we  see  how 
these  facts,  if  established,  could  authorize  a  jury,  or  the  court, 
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to  find  such  fraud,  collusion,  and  corruption  in  the  city  coun- 
cil as  would  require  that  the  whole  proceedings  should  be 
treated  as  null  and  void,  on  the  ground  of  intentional  fraud  and 
corruption,  which  is  the  only  ground  on  which  we  can  be 
called  to  act  in  this  form  of  action.  It  was  held  in  Paris  v. 
Boston,  8  Pick.  217  [19  Am.  Dec.  322],  that  the  essential  ques- 
tion is  whether  public  necessity  and  convenience  required  the 
laying  out  or  alteration.  If  it  did,  it  is  immaterial  at  whose 
expense  it  was  made.  "A  donation  or  contribution  from  indi- 
viduals to  relieve  the  burden  upon  the  city  has  no  tendency 
to  prove  that  the  enlargement  of  the  street  was  not  a  public  bene- 
fit." We  cannot  nullify  the  solemn  acts  of  a  city  government 
on  the  ground  here  assumed,  because  two  or  three  members 
now  are  willing  to  declare  that  they  voted  in  a  particular  way 
in  consequence  of  a  bond  being  filed. 

Whether  there  is  sufficient  evidence  in  the  records  to  show 
that  the  city  council  or  its  committee  have  ever  declared  that 
this  street  was  of  common  convenience  and  necessity,  may  be 
a  question  hereafter.  We  suspend  all  these  matters,  because 
in  this  action  they  are  not  properly  before  us. 

Plaintiff  nonsuit. 

Rice,  Cutting,  Davis,  and  Walton,  JJ.,  concurred. 


Certiorari  is  Proper  Remedy  to  Review  Legality  ov  Acre  ov  Road 
Commibsiokers;  their  acts  are  judicial,  and  the  records  of  their  proceed- 
ings and  judgments  are  entitled  to  the  same  respect  aa  the  records  and 
judgments  of  other  tribunals,  so  long  as  they  act  within  their  jurisdiction,  and 
cannot  be  attacked  collaterally:  Longfdlow  v.  Qvtmby,  48  Am.  Dec  626. 

The  principal  gasb  is  cited  in  Stubenraueh  v.  Ncymuch,  64  Iowa,  67% 
in  support  of  the  proposition  that  the  discretionary  power  of  municipal  cor- 
porations to  vacate  streets  partakes  of  a  judicial  character. 


State  v.  Carver. 

[49  MAura,  688.] 

Ifonov  nr  Arrest  or  Judgmekt  can  only  be  made  on  aooount  of  some 

intrinsic  defect,  apparent  on  the  face  of  the  record,  which  would  render 

the  judgment  in  the  case  erroneous. 
Illegality  or  Grand  Jury  Which  Presetted  IroiOTKOorr  cannot  be 

taken  advantage  of  on  motion  to  arrest  judgment;  such  objection  must 

be  pleaded  in  abatement. 

Indictment  for  larceny  against  George  Carver  and  George 
Lout,  principals,  and  George  E.  Wilson  and  John  B.  Clapp,  as 
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accessaries.  Carver  and  Lunt,  who  were  the  only  ones  ar- 
raigned, pleaded  guilty,  and  then  moved  to  arrest  judgment 
on  the  following  grounds:  1.  That  the  indictment  was  not 
found  by  a  legal  grand  jury;  2.  That  the  indictment  is  not  in 
fact  against  them,  but  against  Wilson  and  Clapp;  3.  That  the 
indictment  is  void  because  it  contains  two  distinct  charges 
against  different  persons  in  the  same  count.  The  action  of  the 
court  in  overruling  the  motion  is  assigned  for  error. 

J.  Bakef  and  Oasliny  for  the  respondents. 
Drummond,  attorney-general,  for  the  state. 

By  Court,  Davis,  J.  This  was  an  indictment  against  Carver 
and  Lunt,  as  principals,  and  also  against  Wilson  and  Clapp, 
as  accessaries  before  the  fact  The  first  two,  only,  appear  to 
have  been  arrested.  Upon  arraignment  they  pleaded  guilty, 
and  afterwards  their  counsel  filed  a  motion  in  arrest  of  judg- 
ment. This  was  overruled  by  the  court,  and  the  case  comes 
before  us  on  exceptions. 

We  sec  no  objection  to  the  indictment  itself  which  can  avail 
the  defendants,  especially  after  the  general  plea  of  "  guilty." 
The  count  against  them  as  principals  is  sufficient  in  all  re- 
spects; and,  without  intending  to  intimate  that  Wilson  and 
Clapp  may  not  be  held  upon  the  same  indictment,  we  are 
«clearly  of  the  opinion  that  judgment  may  now  be  entered  upon 
rthe  pleas  of  the  other  defendants. 

Another  ground  of  the  motion  in  arrest  is,  that  the  grand 
Jury,  by  whom  the  indictment  was  found,  were  "not  legally 
-  drawn,  and  had  no  power  to  act  in  the  premises."    This  allega- 
tion is  one  of  fact  as  well  as  of  law.    The  facts  do  not  neces- 
sarily appear  of  record,  though  in  this  case  the  return  upon 
one  of  the  venires  does  show  that  one  of  the  grand  jurors  had 
no  authority  to  act  as  such:  State  v.  Cloughy  49  Me.  573.     But 
neither  the  venire  nor  the  return  constitutes  any  part  of  the 
record  of  this  particular  case.    The  proceedings  of  the  depart- 
ments of  the  government,  of  counties  and  towns,  and  officers 
of  counties  and  towns,  are  all  brought  into  requisition  in  order 
to  constitute  the  court.    Some  of  these  are  matters  of  record 
in  the  court,  of  which  judicial  notice  will  be  taken,  without 
other  proof.    But  if  pleaded,  they  are  to  be  pleaded  as  mat* 
•tors  of  fact,  however  proved.    They  are  proceedings  prelimi- 
nary to  the  organization  of  the  court,  and  not  proceedings  of 
the  court  after  it  is  organized.    A  motion  in  arrest  of  judg- 
ement in  any  particular  case  does  not  necessarily  bring  them 
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before  us.  They  cannot  be  brought  before  us  except  by  being 
pleaded  specially;  and  they  cannot  be  pleaded  in  such  a  mo- 
tion with  any  more  propriety  than  any  other  extrinsic  facts. 

A  motion  in  arrest  of  judgment,  in  many  of  the  states,  is 
substantially  a  motion  for  a  new  trial,  often  for  reasons  en- 
tirely extrinsic  of  the  record.  But  at  common  law,  "judg- 
ment can  never  be  arrested  but  for  that  which  appears  upon 
the  record  itself:"  Peehey  v.  Harrison,  1  Ld.  Raym.  282;  8.  C, 
1  Salk.  77;  Sutton  v.  Bishop,  4  Burr.  2283,  2287.  The  same 
rule  prevails  in  this  country.  Such  a  motion  can  only  be 
made  "  on  account  of  some  intrinsic  defect,  apparent  on  the 
face  of  the  record,  which  would  render  the  judgment  in  the 
case  erroneous:"  Howe's  Practice,  633;  Beddl  v.  Stevens,  28  N. 
H.  118;  Burnett  v.  BaUund,  2  Nott  &  M.  435;  State  v.  Bangor,  88 
Me.  592,  and  cases  there  cited. 

That  the  "  record  "  referred  to  in  these  decisions  is  the  rec- 
ord of  the  particular  case  under  consideration  was  expressly 
held  in  the  case  last  cited.  It  was  alleged  in  the  motion  that 
another  indictment  for  the  same  offense  was  found  at  the  same 
term  of  the  court  But  it  was  decided  that  such  a  motion 
would  not  be  entertained  where  proof  was  required  to  sustain 
it,  though  the  proof  was  a  matter  of  record  in  the  same  court. 

A  motion  in  arrest  presents  only  the  sufficiency  of  the  in* 
dictment:  State  v.  Nixon,  18  Vt.  70.  It  is  equivalent  to  a 
demurrer,  and  can  be  sustained  only  when  all  that  is  alleged 
in  the  indictment  may  be  true,  and  yet  the  person  convicted 
not  have  committed  any  offense:  State  v.  Hobbs,  39  Me.  212,  and 
cases  cited.  And  even  for  defects  which  would  be  fatal  to  an 
indictment  upon  demurrer,  if  they  are  such  as  are  aided  by  a 
verdict,  judgment  will  not  be  arrested  after  conviction:  Com* 
monwealth  v.  Tack,  20  Pick.  856. 

Nor  will  judgment  be  arrested  for  anything  that  could  have 
been  pleaded  in  abatement. 

By  pleading  generally  to  the  indictment,  the  defendant  ad- 
mits its  genuineness,  and  waives  all  matters  that  should  have 
been  pleaded  in  abatement.  The  decisions  to  this  point,  both 
in  England  and  in  this  country,  are  numerous.  But  it  is 
urged  that  such  cases  are  to  be  distinguished  from  the  one  at 
bar,  because  here  the  defendants  deny  that  there  is  any  indict* 
ment,  on  the  ground  that  there  was  no  legal  grand  jury. 

The  question  here  presented  has  often  been  raised  in  this 
country,  and  it  has  uniformly  been  held  that  it  is  too  late,, 
after  a  verdict,  to  object  to  the  competency  of  the  grand  jurors' 
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by  whom  the  indictment  was  found,  or  to  the  mode  of  sum- 
moning or  impaneling  them.  All  such  objections  must  be 
pleaded  in  abatement.  The  question  is  discussed  at  length  in 
the  case  of  People  v.  Robinson,  2  Park.  Cr.  235,  where  many 
of  the  American  cases  are  collected.  The  attorney-general,  in 
the  case  before  us,  has  cited  other  cases  where  the  same  doc- 
trine is  held.  And  we  are  not  aware  of  any  cases  where  it  has 
been  called  in  question. 
The  exceptions  must  be  overruled. 

Tenney,  C.  J.,  and  Rice.  May,  Goodenow,  and  Kent,  JJ., 
ourred. 


Judgment  oak  ra  Arrested  only  tor  Errors  oh  Defects  Apparent  ob 
the  record,  bat  not  for  such  as  require  to  be  brought  to  the  notice  of  the  court 
by  proof  aliunde;  Stale  v.  Qtorgt,  49  Am.  Deo.  393*  and  note  390. 

The  principal  case  is  cited  in  Crimm  ▼.  CcmmomoeaUk>  119  Mass.  832;  to 
the  point  that  the  objection  to  an  indictment  that  it  was  presented  by  an  ille- 
gal grand  jury  must  be  taken  before  pleading  the  general  issue;  and  in  State 
r.  Murphy,  72  Me.  436,  to  the  point  that  judgments  are  arrested  only  fot 
•nor  appearing  on  the  face  of  the  record. 
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BaUGHBR   V.   WlLKINS. 
OS  Mabtlabd,  Jft.] 
untob  Cbn  Who  has  Fa  nr  PBoaas  Dhbd  a  Khtrlxd  ts 
Quiet  Enjoyment  of  them  during  bis  term,  end  there  Is  an  Implied 
covenant  to  that  effect  on  the  pert  of  the  lessor  where  nothing  to  the 
contrary  is  stated. 

iHFLICATIOlf  07   COVENANT  FOB   QuiEf   EBJOTMBBT   DOES   HOT   EXTEND  to 

indemnity  against  injury  or  disturbance  from  the  acts  of  a  mere  tres- 
passer. It  is  confined  to  the  acts  of  the  lessor,  and  all  claiming  through 
or  under  him,  or  in  trust  for  him,  and  to  the  acts  of  persons  having  law* 
ml  title. 
Leva  has  No  Actio*  against  Lessob  toe  Pulldto  down  Pabty-wall 
end  the  diminishing  of  the  area  of  the  leased  premises  by  the  owner  of 
the  adjoining  lot  and  building,  with  whom  the  lessor  made  an  agreement 
authorising  him  to  have  the  party-wall  raised  to  a  stipulated  height,  and 
to  have  it  continued  in  a  straight  line  lengthwise,  for  this  agreement  does 
not  authorise  the  acts  complained  of,  and  the  lessee's  remedy  therefor,  if 
any,  is  against  the  adjoining  owner. 

PttS0N8    SUKD    AS    EXECUTORS,  BUT  BOT   LlABLB  AS  SUCH,  ABB  LlABLB  Of 

Samb  Action  in  their  individual  capacities,  if  they  have  done  the  injury 
complained  of,  eemoJe. 
Instruction  Obabtbd  by  Cobsxbt  Bxoombs  Law  of  Cams  ob  Appeal. 

Casb  by  Baugher  and  Fisher,  surviving  partners  of  Allwine, 
against  Mary  Wilkins,  Joseph  Wilkins,  jun.,  and  John  Glenn, 
as  executors  of  Joseph  Wilkins,  deceased.  Exceptions  by  the 
plaintiffs  to  the  refusal  and  granting  of  instructions.  The 
opinion  sufficiently  states  the  case. 

Charles  JET.  Pitts  and  Oliver  Miller,  for  the  appellants. 
John  27.  Thomas  and  8.  Teackle  Wallis,  for  the  appellees. 
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By  Court,  Lb  Grand,  C.  J.  This  is  an  action  on  the  case, 
instituted  by  the  appellants  against  the  appellees  and  John 
Glenn.  The  death  of  Glenn  having  been  suggested  before  the- 
trial  of  the  cause,  the  proceedings  were  stayed  as  against  him 
and  prosecuted  against  the  others. 

The  declaration  against  all  the  original  defendants  was  as> 
executors,  and  contained  four  counts.  The  substance  of  these, 
it  is  agreed,  is  correctly  stated  by  the  appellees  in  their  brief. 

The  appellants  asked  four  instructions,  all  of  which  were 
refused;  and  the  appellees  for  five  instructions,  the  first  of 
which  was  admitted  to  be  correct,  the  second,  third,  and  fourth 
were  granted,  and  the  fifth  rejected  by  the  court.  The  ques- 
tions presented  by  the  rejection  of  the  appellants'  prayers,  and 
the  granting  of  the  second,  third,  and  fourth  prayers  of  the- 
appellees,  we  are  now  to  decide  upon  the  evidence  and  plead- 
ings in  the  cause. 

At  the  trial  evidence  was  given  that  the  appellants,  together 
with  their  deceased  partner,  Allwine,  were  the  tenants  and  occu- 
pants, as  assignees,  of  a  parol  lease  from  the  testator  of  the 
appellees,  of  warehouse  No.  285,  Baltimore  street,  in  the  city  of 
Baltimore;  and  that  whilst  the  tenancy  existed,  Israel  Griffith 
Was  the  owner  of  a  lot  and  warehouse  adjoining,  there  being,, 
to  a  limited  extent,  a  party-wall  common  to  both  warehouses. 
On  the  other  hand,  evidence  was  given  that  the  wall,  which, 
was  taken  down,  was  wholly  on  the  lot  of  Griffith. 

The  responsibility  of  the  appellees  is  derived  principally 
from  a  paper  signed  and  sealed  by  the  executors  of  Joseph 
Wilkins,  deceased,  of  date  the  twenty-ninth  day  of  April,  1851. 
This  paper,  after  reciting  that  Israel  Griffith  was  the  owner  of 
a  lot  on  the  south-east  corner  of  Baltimore  and  Sharp  streets, 
adjoining  a  lot  of  ground  belonging  to  the  estate  of  Joseph 
Wilkins,  deceased,  and  that  there  was,  to  a  certain  limited 
extent,  between  the  two  lots  and  equally  on  both,  a  party-wall^ 
gives  "permission  and  privilege  unto  the  said  Israel  Griffith, 
his  heirs,  executors,  administrators,  or  assigns,  to  have  the 
said  party-wall  raised  to  the  height  of  four  stories,  and  to  have- 
the  same  continued  in  a  straight  line  with  the  present  division 
wall  to  within  three  feet  of  the  alley  in  the  rear."  This  per- 
mission and  privilege  was  given  on  the  following  conditions: 
1.  That  Griffith  should  furnish  the  materials  and  have  the 
work  done,  without  any  charge  to  the  executors  or  the  estate 
of  Joseph  Wilkins;  2.  That  the  trustees  and  executors,  or  heir* 
of  Joseph  Wilkins,  or  their  successors  or  assigns,  should  have 
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the  privilege  of  using  and  building  into  the  party-wall,  through- 
sat  its  extent  in  length  and  height,  and  to  the  depth  of  four 
and  a  half  inches  into  its  breadth;  3.  That  Griffith  should 
have  the  house  standing  on  Wilkins's  lot  boarded  up  in  such 
place  or  places  as  ma y  be  left  open  b y  the  operations  necessary 
to  raise  and  lengthen  the  party-wall. 

There  was  a  plat  of  the  wall  and  premises  given  in  evidence 
by  the  plaintiffs,  on  which  was  designated,  by  the  letters  C  D 
E,  that  part  of  the  division  wall  claimed  by  the  plaintiffs 
to  have  been  partly  upon  the  lot  occupied  by  them  as  tenants. 
It  was  proved  that  the  original  improvement  did  not  contem- 
plate the  tearing  down  of  this  part  of  the  wall,  but  only  to  use 
it  in  the  proposed  improvements;  that  after  the  main  ware- 
house of  Griffith  had  been  taken  down,  and  the  excavations 
made  for  the  cellar,  he  tore  down  a  portion  of  the  wall  C  D  E, 
which  exposed  the  loft  of  the  back  building  of  the  warehouse 
occupied  by  Baugher,  Fisher,  &  Co.,  and  finding  this  part  of 
the  wall  had  been  built  at  different  times,  and  was  weak  and 
defective,  he  determined  that  it  was  necessary  to  tear  it  down 
also,  and  on  the  last  of  April,  or  the  first  of  May,  began  to 
take  it  down,  and  in  doing  so  opened  and  exposed  the  back 
building  of  the  warehouse  of  Baugher,  Fisher,  A  Co.;  that  the 
apace  so  opened  was  boarded  up  with  boards,  some  of  which 
were  lapped  and  some  placed  horizontally,  and  that  it  re- 
mained in  this  condition  for  some  weeks.  It  was  also  proved 
by  the  plaintiffs,  by  a  competent  witness,  that  their  goods  were 
protected  only  by  a  plank  partition,  and  that  they  were  very 
much  confused  and  piled  up,  and  suffered  a  great  deal  from 
lime  and  dust;  that  they  could  not  have  been  sold  within  five 
per  cent  of  their  original  value.  The  appellees  gave  evidence 
that  the  wall  C  D  E  was  taken  down  only  because  it  was 
found  to  be  weak  and  defective,  that  the  place  was  boarded 
up  in  the  usual  way,  and  every  precaution  used  to  prevent  the 
occupants  of  the  next  house  from  being  injured  thereby  more 
than  was  unavoidable.  And  also  that  it  was  not  until  after 
the  upper  part  of  the  wall  C  D  E  had  been  taken  down 
that  it  was  discovered  there  was  a  necessity  lor  taking  it  all 
down.  The  plaintiffs  also  gave  testimony  to  show  that  by  the 
erection  of  the  new  wall  their  warehouse  was  abridged  about  ten 
inches  in  breadth  at  the  part  where  the  old  wall  C  D  E  had 
itood. 

The  will  of  Joseph  Wilkins,  deceased,  is  not  in  the  record, 
and  we  are  therefore  uninformed  of  its  provisions.    But  the 
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agreements  of  the  appellees  and  their  deceased  associates, 
Glenn  and  Griffith,  describe  the  former  as  "trustees"  as  well 
as  executors.  In  the  absence  of  the  instrument  conferring 
any  upon  them,  we  know  not  what  authority  they  had,  as 
trustees,  to  deal  with  the  realty  of  Wilkins's  estate.  But  we 
feel  authorised  to  assume,  at  least  as  far  as  the  purposes  of 
this  action  are  concerned,  that  they  had  power  to  enter  into  the 
stipulations  which  they  did. 

Questions  were  presented  in  argument  which,  in  our  view  of 
the  case,  it  is  unnecessary  to  decide.  We  content  ourselves 
with  the  statement  of  a  few  principles  sustained  by  authority, 
and  which  bear  on  the  decision  we  give. 

It  is  undoubtedly  true  that  a  lessee  who  holds  under  one 
who  has  a  fee  in  the  premises  demised  is  entitled  to  the 
quiet  enjoyment  of  them  during  his  term,  and  there  is  an  im- 
plied covenant  to  that  effect  on  the  part  of  the  lessor  in  the 
case  where  none  is  expressed,  if  the  contrary  be  not  stated. 
But  this  implication  does  not  extend  to  indemnity  against  in- 
jury or  disturbance  from  the  acts  of  a  mere  trespasser.  It  is 
confined  to  the  acts  of  the  lessor  and  all  claiming  through  or 
under  him,  or  in  trust  for  him,  and  those  of  persons  having 
lawful  title:  Archbold's  Landlord  and  Tenant,  276.  And  in 
the  case  where  the  covenant  was  for  quiet  enjoyment,  without 
the  let  of  the  lessor  and  his  heirs,  and  "of  all  and  of  every 
other  person  or  persons  whomsoever,"  it  was  held  that  these 
words  meant  lawful  interruptions,  and  not  the  let  or  interrup- 
tion of  a  stranger  having  no  right:  Dudley  v.  FoUiott,  8T.R, 
584. 

The  cause  of  complaint  of  the  appellants  grows  out  of  the 
pulling  down  of  the  wall  C  D  E,  the  building  of  another  in  its 
stead,  and,  as  a  consequence,  the  diminishing  the  area  of  their 
possessions.  And  these,  it  is  alleged,  were  superinduced  by 
the  permission  and  privilege  given  by  the  appellants.  Waiv- 
ing all  consideration  of  the  question,  whether,  if  a  necessity 
existed  for  doing  so,  Griffith  on  due  notice  had  not  a  right  to 
remove  the  wall  and  build  a  new  one,  a  question  on  authority 
very  far  from  easy  to  answer,  it  is  clear  that  the  language  of 
the  paper,  executed  by  the  appellees,  did  not  give  any  permis- 
sion or  privilege,  either  to  pull  down  the  old  wall  or  to  diminish 
the  possessions  of  the  appellants.  What  it  authorized  Griffith 
to  do  was,  "to  have  the  said  party  wall  raised  to  the  height  of 
four  stories,  and  to  have  the  6ame  continued  in  a  straight  line 
with  the  present  division  wall  to  within  three  feet  of  the  alley 
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in  the  rear."  Of  this  there  is  no  complaint  That  which  is 
complained  of  was  not  authorized  by  the  appellees.  Whatever 
injury  resulted  to  the  appellants  from  the  changes  made 
flowed  from  the  acts  of  Griffith,  and  if  there  be  responsibility 
anywhere,  it  is  with  him. 

These  observations  cover  the  whole  case,  and  are  deemed 
sufficient  to  show  that  the  plaintiffs  cannot  maintain  the  action. 
We  concur  with  their  counsel,  however,  that  had  it  been  es- 
tablished that  the  appellees  were  naked  executors  of  the  will 
of  Joseph  Wilkins,  and  had  done  the  injury  complained  of 
under  the  pleadings  in  the  cause,  they  would  have  been  liable 
in  their  individual  capacities.  The  authorities  cited  by  counsel 
for  appellants  are  decisive  on  the  point 

It  was  agreed,  by  the  consent  given  to  the  defendants'  first 
prayer,  that  there  could  be  no  recovery  against  the  defendants 
as  executors.  That  consent  makes  the  prayer  law,  so  far  as 
this  appeal  is  concerned;  and  we  have  shown  that  there  can 
be  no  recovery  against  them  in  their  individual  or  representa- 
tive capacity  on  the  pleadings  and  evidence. 

It  follows,  from  what  we  have  said,  that  the  plaintiffs  sus- 
tained no  injury  from  the  refusal  of  their  prayers,  nor  from  the 
granting  of  some  of  those  of  the  defendants.  Inasmuch  as  we 
are  of  opinion  there  can  be  no  recovery  in  this  case,  we  affirm 
the  judgment  without  reference  to  the  precise  language  of  the 
instructions  refused  on  the  one  side  or  granted  on  the  other. 

Judgment  affirmed. 

Eccleston,  J.  I  concur  in  the  opinion  of  the  court,  as  de- 
livered by  the  chief  justice,  except  that  I  do  not  consider  it 
necessary  to  express  any  opinion  on  the  question  as  to  whether, 
if  it  had  been  established  that  the  appellees  were  merely  exe- 
cutors of  the  will  of  Joseph  Wilkins,  and  had  done  the  injury 
complained  of,  under  the  pleadings  in  the  cause,  they  would 
have  been  liable  in  their  individual  capacities. 


DESCRIPTION  OF  ONE  A3  EXECUTOB  OB  ADMINISTRATOR  MAT  BB  REGARDED 

as  Surplusage  where  the  cause  of  action  against  him  is  personal:  FtehugK* 
Ez'rv.  FMugh,  62  Am.  Deo.  653;  see  Tate  ▼.  Shackelford's  Adm'r,  60  Id. 
488;  KemeUmy.  Little,  64 Id.  297;  Wfatte  Adm'r  y.  Rambo,  68  Id.  89. 

Covenant  fob  Quiet  Enjoyment  is  Implied  from  Teem  "Demise"  nr 
Lease:  Crouch  ▼•  Fowle,  32  Am.  Deo.  360;  but  not  in  a  lease  of  lands  for  life 
from  the  mere  use  of  words  of  lease:  Black  ▼.  Oilmore,  33  Id.  253. 

Covenant  fob  Quiet  Enjoyment  does  not  Make  Lsssob  Liable  fob 
Acts  of  Strangers  to  the  title:  Gardner  v.  Kelcltas,  38  Am.  Deo.  637,  note 
OS;  8urgetr.  Arighi,  49  Id.  46;  Cromchv.  Fowle,  82  Id.  850.    While  the 
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lessor  impliedly  covenants  for  quiet  enjoyment,  this  extends  only  to  acts  of 
the  lessor,  or  those  claiming  tinder  him;  it  is  not  a  warranty  against  strangers 
or  wrong-doers:  Sigmmd  v.  Howard  Bank,  29  Md.  328,  citing  the  principal 


Instruction  G&astkd  bt  Oonseht  oamror  be  Objbotkd  to  in  the  appel- 
late court:  Philadelphia  etc.  B.  R.  Co.  v.  Harper,  29  Md.  839,  citing  the  prin- 
cipal 
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Right  or  Stoffaob  nc  Transitu  Exxstzno  at  Tub  of  Attaghxeht  Lam 
oif  Goods  is  not  defeated  or  impaired  by  the  attachment  or  by  the  sale 
of  the  goods  under  order  of  court  pending  the  attachment. 

Obdbb  or  Sale  or  Goods  under  Statute  Pending  Attachment  is  a  mere 
interlocutory  proceeding,  the  effect  of  which  is  to  convert  the  goods  into 
money  which  remains  in  the  hands  of  the  sheriff  to  await  the  determi- 
nation of  the  attachment,  subject  to  any  claims  that  might  hare  been 
asserted  against  the  goods  themselves. 

Filing  Claim  nt  Attachment  Oajbb  to  Fund  in  Coukt  arising  from  the 
sale  of  the  goods  under  interlocutory  order  of  court  is  a  sufficient  exer- 
cise by  the  vendor  of  the  goods  of  the  right  of  stoppage  m  transitu. 

Right  or  Stoppage  in  Transitu  is  not  Defeated  by  showing  that  the 
vendee  was  actually  insolvent  at  the  time  of  the  purchase,  unless  it  be 
shown  that  such  insolvency  was  known  to  the  vendor,  and  he  contracted 
with  such  knowledge. 

To  Give  Right  or  Stoppage  in  Transitu,  Technical  Insolvency  d  bob? 
Kegbssabt;  a  stoppage  of  payment  by  the  vendee  is  sufficient. 

To  Entitle  Vendors  to  Right  or  Stoppage  in  Transitu  the  insolvency 
of  the  vendee  must  have  come  to  their  knowledge  after  the  sale. 

It  is  Presumed  that  Vendors  Who  have  Sold  Goods  on  Credit  be* 
lieved  at  the  time  of  the  sale  that  the  vendee  was  solvent  and  able  te> 
pay  for  them. 

Attachment  by  O'Brien  and  other  creditors,  the  appellants, 
against  I.  N.  Turner.  Norris,  Caldwell,  &  Co.,  the  appellees, 
filed  their  claim  to  certain  of  the  goods  attached  and  to  the 
proceeds  thereof  in  the  hands  of  the  sheriff,  alleging  that  at 
the  time  of  the  attachment  laid,  the  goods  did  not  belong  to 
the  defendant  in  attachment,  but  belonged  to  the  claimants. 
Upon  the  prayer  of  the  claimants  the  court  granted  the  follow- 
ing instruction:  "If  the  jury  shall  find  from  the  evidence  in 
this  case  that  the  articles  of  merchandise  mentioned  in  the 
claim  of  the  claimants  were  sold  on  the  twenty-seventh  of 
September,  1854,  by  them  to  Isaac  N.  Turner,  on  a  credit  of 
six  months,  and  by  the  directions  of  said  Turner  said  mer- 
chandise was  by  these  claimants  packed  and  directed  to  said 
Turner,  by  his  address  being  written  thereon,  and  were,  in  pur- 
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suance  of  the  instructions  of  said  Turner,  Bent  to  a  vessel 
lying  at  one  of  the  wharves  of  Baltimore  city,  to  be  trans- 
ported and  delivered  to  said  Turner  at  his  place  of  business  in 
Virginia,  and  that  said  merchandise  was  afterwards,  with  other 
property,  seized  by  the  sheriff,  under  the  attachment  in  this 
-case,  on  board  of  said  vessel  at  said  wharf,  and  that  said  prop- 
erty was  sold  by  the  sheriff,  under  the  order  of  this  court;  and 
if  the  jury  shall  further  find  that  at  the  time  these  claimants 
sold  said  goods  to  said  Turner,  he,  the  said  Turner,  was  insol- 
vent, and  that  said  insolvency  continued  to  the  time  of  the 
attachment — then  these  claimants  are  entitled  to  a  verdict." 
The  court  refused  the  plaintiff's  prayer  to  instruct  that  in  order 
to  entitle  the  claimants  to  recover  on  the  ground  of  their  right 
as  vendors  to  stop  the  goods  in  controversy,  it  was  necessary 
that  the  jury  should  find  that  the  insolvency  of  the  vendee, 
Turner,  occurred  after  the  sale  of  said  goods  to  him,  and  be- 
fore the  interposition  of  any  claim  to  the  same  by  the  claim- 
ants. The  plaintiffs  excepted  to  the  granting  of  the  claimants9 
prayer,  and  verdict  and  judgment  being  for  the  claimants,  the 
plaintiffs  appealed. 

WiUiam  F.  Friek,  for  the  appellants. 

Milton  Whitney  and  John  L.  Thomas,  for  the  appellees. 

By  Court,  Bartol,  J.  The  fund  in  controversy  is  the  pro- 
ceeds arising  from  the  sale  of  certain  goods  taken  under  an 
attachment  at  the  suit  of  the  appellants  against  Isaac  N. 
Turner,  their  non-resident  debtor.  To  this  fund  the  appellees 
filed  their  claim,  upon  the  ground  that,  as  vendors  of  the  goods 
to  Turner,  they  had  the  right  to  stop  them  in  transitu. 

If  the  right  of  stoppage  in  transitu  existed  in  the  appellees 
at  the  time  the  attachment  was  laid,  and  when  their  claim 
was  filed,  then,  in  the  judgment  of  this  court,  their  right  could 
not  be  defeated  or  impaired  by  the  attachment:  Smith  v.  Oos$f 
1  Camp.  282;  NayUyr  v.  Dennie,  8  Pick.  199  [19  Am.  Dec.  319]; 
Buckley  v.  Fumiu,  15  Wend.  137,  144;  Butler  v.  Woolcott,  2 
Bos.  &  Pul.  N.  R.  64;  Nicholls  v.  Le  Feuvre,  2  Bing.  N.  C.  83; 
Hays  v.  MuiUe  &  Co.,  14  Pa.  St  48. 

Nor  could  the  rights  of  the  parties  be  altered  by  the  sale  of 
the  goods  under  the  court's  order.  That  order  was  a  mere 
interlocutory  proceeding,  passed  under  the  act  of  1839,  c.  39, 
the  effect  of  which  was  to  convert  the  goods  into  money,  which 
remained  in  the  hands  of  the  sheriff,  to  await  the  determina- 
tion of  the  attachment,  subject  to  any  claims  that  might  have 
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been  asserted  against  the  goods  themselves.  There  is  no  force 
in  the  objection  made  by  the  appellants  that  the  right  of  stop- 
page, even  if  it  existed  in  this  case,  has  never  been  exercised. 
"  It  is  not  requisite,"  says  Kent,  "  that  he  [the  vendor]  should 
obtain  actual  possession  of  the  goods  before  they  come  to  the 
hands  of  the  vendee,  nor  is  there  any  specific  form  requisite 
for  the  stoppage  of  goods  in  transitu;  though  it  is  well  settled 
that  the  bankruptcy  of  the  buyer  is  not,  of  itself  tantamount 
to  a  stoppage  in  transitu.  But  a  demand  of  the  goods  of  the 
carrier,  or  notice  to  him  to  stop  the  goods,  or  an  assertion  of 
the  vendor's  right  by  an  entry  of  the  goods  at  the  custom- 
house, or  a  claim  and  endeavor  to  get  possession,  is  equivalent 
to  an  actual  stoppage  of  the  goods: "  2  Kent's  Com.  543;  see 
Northey  v.  Field,  2  Esp.  613;  and  the  other  authorities  referred 
to  in  note  a,  2  Kent's  Com.  543. 

Being  of  the  opinion  that  the  filing  of  the  claim  to  the  fund 
in  court  by  the  appellees  in  this  case  was  a  sufficient  exercise  of 
the  right  of  stoppage  in  transitu,  if  such  a  right  existed,  it  re- 
mains only  to  examine  whether,  under  the  facts  and  circum- 
stances enumerated  in  the  appellees'  prayer,  they  were  entitled 
to  exercise  such  right. 

The  right  of  stoppage  in  transitu  is  thus  defined  by  Chan- 
cellor Kent:  "It  is  the  right  which  the  vendor,  when  he  sells 
goods  on  a  credit  to  another,  has  of  resuming  the  possession  of 
the  goods  while  they  are  in  the  hands  of  a  carrier  or  middleman 
in  their  transit  to  the  consignee  or  vendee,  and  before  they 
arrive  into  his  actual  possession,  or  at  the  destination  which 
he  has  appointed  for  them,  on  his  becoming  bankrupt  or  in- 
solvent:" 2  Kent's  Com.  540. 

The  same  author  says:  "The  right  came  from  courts  of 
equity,  and  was  first  established  in  Wiseman  v.  Vandeputt,  2 
Vern.  203,  and  its  apparent  equity  recommended  the  adoption 
of  it  in  the  courts  of  law  as  a  legal  right.  It  would  be  very 
unreasonable  to  allow  the  goods  of  the  vendor  to  be  appro- 
priated to  the  payment  of  the  creditors  of  the  vendee,  who  fails 
before  payment,  and  before  the  goods  have  actually  reached 
him:"  2  Kent's  Com.  542. 

This  right  is  now  firmly  established  in  the  law,  and  is  greatly 
favored  by  the  courts,  as  lt tending  to  the  furtherance  of  jus- 
tice:" Hodgson  v.  Loyy  7  T.  R.  445;  Inglis  v.  Ushenoood,  1 
Bast,  515.  There  are,  however,  certain  prescribed  limits  to 
the  right,  and  the  question  here  is,  whether  the  facts  and 
circumstances  of  this  case,  as  they  are  enumerated  in  the 
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court's  instruction,  and  found  by  the  jury,  were  sufficient  to 
authorise  the  appellees  to  exercise  the  right  ?  On  this  question, 
the  particular  objection  of  the  appellants  is  directed  against 
that  part  of  the  court's  instruction  which  relates  to  the  insol- 
vency of  Turner,  the  vendee.  The  jury  were  directed,  if  they 
should  find  "that  at  the  time  said  Norris,  Caldwell,  &  Co.  sold 
said  goods  to  said  Isaac  N.  Turner,  he,  the  said  Turner,  was 
insolvent,  and  that  said  insolvency  continued  to  the  time  oi 
the  attachment,"  then,  if  they  found  the  other  facts  stated  in 
the  prayer,  the  claimants  were  entitled  to  recover. 

It  has  been  contended  that  this  instruction  was  erroneous; 
because  it  is  said:  "  The  right  of  stoppage  in  transitu  exists  only 
when  the  insolvency  has  arisen  or  occurred  after  the  sale,  and 
does  not  exist  where  the  vendee  was  insolvent  at  the  time  of 
the  sale."  In  support  of  this  view,  the  appellants'  counsel  has 
referred  to  the  case  of  Rogers  v.  Thomas,  20  Conn.  63. 

With  the  greatest  respect  for  the  learning  and  ability  of  the 
court  which  pronounced  the  judgment  in  Rogers  v.  Thomas, 
supra,  we  are  compelled  to  dissent  from  the  reasoning  upon 
which  it  was  founded;  and  are  of  opinion  that  the  weight  of 
reason  and  authority  is  with  Mr.  Justice  Waite,  who  delivered 
the  dissenting  opinion  in  that  case. 

A  careful  examination  of  the  authorities  has  brought  us  to 
the  conclusion  that  the  right  of  the  vendor  to  stop  goods  in 
transitu  cannot  be  defeated  by  showing  that  the  vendee  was 
actually  insolvent  at  the  time  of  the  purchase;  unless  it  be 
shown  that  such  insolvency  was  known  to  the  vendor,  and  he 
contracted  with  such  knowledge:  See  the  opinion  of  Waite, 
J.,  on  this  point,  Rogers  v.  Thomas,  20  Conn.  68  et  seq.,  and 
the  authorities  cited  by  him. 

"The  validity  of  the  right  depends  entirely  on  the  bank- 
ruptcy or  insolvency  of  the  vendee: "  2  Kent's  Com.  543;  The 
Constantia,  6  Rob.  Adm.  321.  In  the  case  before  us,  there  was 
sufficient  evidence  to  authorize  the  jury  to  find  the  insolvency 
of  Turner,  the  vendee,  at  the  time  of  the  attachment,  and  of 
the  claim  made  by  the  appellees.  It  is  not  necessary  that  it 
should  be  a  technical  insolvency;  if  a  stoppage  of  payment  by 
the  vendee  be  proved,  it  is  sufficient:  Smith's  Merc.  Law,  3d 
Am.  ed.,  678,  note  a. 

If  the  insolvency  of  Turner,  at  the  time  of  the  purchase,  was 
known  to  the  appellees,  and  they  contracted  with  that  knowl- 
edge, such  insolvency  would  not  entitle  them  to  rescind  or 
vary  their  contract,  or  reclaim  the  possession  of  the  goods: 
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Buckley  v.  Furniss,  15  Wend.  142,  143.  This  court  is  all  of 
opinion  that,  to  entitle  the  appellees  to  recover,  the  insolvency 
of  Turner  must  have  come  to  their  knowledge  after  the  sale. 
This  point  was  not  distinctly  put  to  the  jury  in  the  instructions 
granted.  But  in  the  opinion  of  a  majority  of  this  court,  there 
was  no  evidence  legally  tending  to  prove  any  such  knowledge 
on  the  part  of  Norris,  Caldwell,  &  Co.  at  the  time  of  the  sale, 
and  therefore  it  was  unnecessary  to  call  upon  the  jury  to  pass 
on  that  question.  The  presumption,  both  of  reason  and  of  law, 
in  the  absence  of  proof  to  the  contrary,  is  that  when  they  Bold 
the  goods,  on  a  credit,  they  believed  the  purchaser  to  be  sol- 
vent, and  able  to  pay  for  them:  Inglis  v.  Usherwood,  1  Bast, 
524.  In  the  record  before  us,  there  is  no  evidence  sufficient  in 
law  to  rebut  that  presumption.  Believing  there  was  no  error 
in  the  instruction  given  to  the  jury,  the  judgment  will  be 
affirmed. 

The  bill  of  exceptions  presents  no  questions,  except  upon 
the  instruction  granted  by  the  court;  no  exception  was  taken 
to  the  refusal  of  the  court  to  grant  the  appellants'  prayer,  the 
point  involved  in  it  has,  however,  been  necessarily  decided  ir 
passing  upon  the  instruction  granted. 

Judgment  affirmed. 

Right  of  Stoppage  nc  Transitu  is  hot  Defeated  by  Attachment  whim 
goods  are  in  transit,  and  a  demand  of  the  good*  by  the  vendor  while  in  the 
hand*  of  the  attaching  officers  is  a  sufficient  claim:  Sawyer  v.  Joglin,  49  Am. 
Deo.  768;  Hepp  v.  Glover,  35  Id.  206,  and  prior  cases  cited  in  the  note  210. 

Insolvency  or  Vendee  in  Reference  to  Stoppage  in  Transitu  means 

feneral  inability  to  pay,  evidenced  by  the  stoppage  of  payment:  Ohomdkr  ▼. 
'ttfem,  60  Am.  Deo.  188. 

Stoppage  in  Transitu.— This  subject  is  discussed  in  the  note  to  Haxm  ▼. 
Judson,  29  Am.  Deo.  384-394. 

Vendor  has  Same  Right  to  Stoppage  in  Transitu  after  goods  attached 
are  converted  into  money  under  order  of  court,  and  before  the  proceeds  are 
appropriated,  or  the  rights  of  the  parties  adjudged:  House  v.  Judeon,  29  Am. 
Dec.  377.  Proceeds  of  sale  of  attached  goods,  sold  under  order  of  court,  re- 
main in  the  hands  of  the  sheriff  to  await  the  result  of  the  attachment,  sub- 
ject to  any  claims  that  might  have  been  asserted  against  the  goods  themselves: 
Hall  v.  Richardson,  16  Md.  410;  S.  C.f  poet,  p.  303,  citing  the  principal  case. 
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National   Fibb  Insubanob  Company  of  Balti- 
more v.  Crane. 

(10  Maryland,  m] 

Coves  must  Bboard  All  Parts  of  Transaction  and  impute  to  parti* 

a  motive  lor  doing  or  saying  what  the  caae  disfilnsos     Every  fact  and 

declaration  must  be  considered  as  the  result  of  design  or  agreement,  and 

the  intent  of  the  parties  should  hare  effect,  when  this  is  consistent  with 


Irwrancb  Policy  Marino  Loss  Payable  to  Another  tran  Assured 
most  be  regarded  as  baring  been  at  its  inception  assigned  to  such  other 
person  with  the  consent  of  the  company;  and  it  is  not  necessary  for  him 
to  obtain  a  transfer  of  the  policy  from  the  asmiad  ssssntsril  to  by  the 
company,  as  in  ordinary  oases. 

BsTiiin  to  Quality  Witness,  must  re  Given  before  Testimony  a 
Closed,  or  it  comes  too  late.  Bat  if  the  trial  is  not  over,  the  oonrt  will 
permit  the  witness  to  be  re-examined  after  he  is  released,  and  it  will 
generally  be  sufficient  to  ask  him  if  his  testimony  already  given  is  true, 
the  circumstances  under  which  it  has  been  given  going  only  to  the  eredi- 
bOity. 

/act  that  Wiiii—i  Transferred  his  Interest  for  Purpose  of  Brook* 
ino  Wetness  does  not  disqualify  him,  however  it  may  afieot  his  credit. 

AnsHDBNT  AND  SECRETARY  OF  INSURANCE  COMPANY,  WHO  ARR  NOT  8TO0K- 

hot.pebh  therein,  are  competent  witnesses  for  the  company  in  an  action 
against  it. 

Want  of  Indorsement  of  Prior  Insurance  on  Policy,  where  the  com- 
pany was  duly  notified  of  the  existence  of  such  prior  insurance,  cannot  be 
urged  as  a  defense  by  the  company,  at  least  in  a  court  of  equity. 

Failure  to  Indorse  Prior  Insurance  upon  Policy  m  Fault  of  Company, 
and  not  of  the  assured,  where  the  company  has  been  duly  notified  by  the 
■earned  of  the  existence  of  the  prior  insurance. 

where  Preparation  of  Instrument  Belongs  to  Party  Who  will  Be- 
come Liable  under  It,  he  ought  to  be  dealt  with  more  strictly;  and 
insurance  contracts  are  within  this  principle. 

Bojurrr  will  Intervosr  not  only  in  Cases  of  Fraud,  rut  also  on  nfn> 
take,  where  an  insurance  policy  is  drawn  np  in  a  form  different  from  was 
application,  or  anything  is  omitted  which  it  is  was  duty  of  the  company 
to  insert  or  indorse  on  the  instrument. 

Bill  in  equity  filed  by  William  Crane,  the  appellee,  against 
the  appellant  and  J.  L.  Gray,  surviving  partner  of  the  firm  of 
J.  L.  Gray  A  Brother,  praying  that  the  insurance  company  may 
be  decreed  to  pay  the  complainant  the  sum  of  two  thousand 
dollars  with  interest,  the  amount  for  which  an  insurance  policy 
was  issued  by  the  insurance  company,  and  for  which  it  was 
renewed  and  continued,  and  that  the  policy  and  indorsement 
thereon  may  be  altered  and  reformed,  if  need  be,  so  as  to  rep- 
resent the  true  agreement  between  the  parties  as  alleged  in  the 
faQl,  and  that  the  mistakes  set  out  in  the  bill  may  be  corrected, 
and  for  general  relief.    The  premises  insured  were  totally  de- 
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stroyed  by  fire,  and  the  insurance  company  refused  to  pay  the 
amount  of  the  policy.  The  policy  insured  J.  L.  Gray  &  Brother, 
"Loss,  if  any,  payable  to  W.  Crane  &  Co.,  as  per  application." 
At  the  time  of  the  issuance  of  the  policy,  the  Grays  held  the 
premises  under  a  bond  of  conveyance  from  E.  H.  and  F.  Stabler. 
The  firm  of  William  Crane  &  Co.,  composed  of  the  complainant 
and  J.  C.  and  A.  F.  Crane,  had  advanced  large  sums  of  money 
to  the  Grays,  a  large  part  of  which  was  expended  in  building 
the  factory  on  the  premises,  and  in  furnishing  it  with  machin- 
ery. The  money  was  advanced  upon  the  consideration  that 
the  Grays  should  assign  to  the  Cranes  as  security  therefor  the 
property  and  premises  in  question.  Some  months  after  the 
issuance  of  the  policy,  and  before  its  renewal,  the  Grays  assigned 
to  William  Crane  <fe  Co.  all  their  interest  in  the  property. 
Afterwards  the  firm  of  William  Crane  &  Co.  was  dissolved,  J. 
C.  Crane  retiring,  and  assigning  all  his  interest  in  the  partner- 
ship, and  particularly  in  the  property  insured,  to  his  two  co- 
partners, and  the  business  was  continued  under  the  name  of 
William  Crane  &  Son.  Afterwards  the  Stablers  conveyed  to 
William  Crane  &  Son  the  legal  title  to  the  property,  the  equita- 
ble title  of  which  had  been  assigned  by  the  Grays  to  William 
Crane  &  Co.  After  the  loss  and  the  refusal  of  the  company  to 
pay,  A.  F.  Crane,  by  indorsement  on  the  policy,  assigned  all  his 
interest  in  the  policy  to  William  Crane,  who  afterwards  filed 
this  bill.  The  bill  charges  that  the  company  had  full  knowl- 
edge of  the  interest  of  William  Crane  &  Co.  in  the  insured 
property  at  the  time  of  the  issuance  of  the  policy,  of  its  stand- 
ing as  security  for  money  advanced  to  the  Grays,  and  that  the 
intention  of  the  insurers  was  to  insure  the  interest  of  William 
Crane  &  Co.  That  the  company  was  aware  of  the  outstanding 
insurance  on  the  property,  having  been  informed  both  by  A.  F. 
Crane  and  J.  L.  Gray.  That  the  policy  was  renewed,  and  the 
reinsurance  effected  with  like  knowledge  on  the  part  of  the 
company,  and  its  purpose  was  to  insure  the  interest  of  William 
Crane  &  Son  in  the  premises.  That  in  both  instances  the 
Cranes  trusted  to  the  insurance  company  to  form  the  policy, 
so  as  to  secure  their  interests  in  the  premises,  and  if  the  policy 
is  defective,  and  flails  to  carry  out  the  wishes  and  intentions  of 
the  parties,  it  was  accepted  by  mistake  by  the  Cranes,  and 
should  be  reformed  so  as  to  comply  with  the  intentions  and 
agreement  of  the  parties,  and  whatever  mistakes  have  occurred 
are  the  fault  of  the  insurance  company.  In  its  answer  the 
company  denied  all  knowledge  of  the  prior  insurance  at  the 
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time  of  the  original  insurance,  or  at  the  time  of  the  renewal 
of  the  policy.  It  denied  any  knowledge  of  the  conveyance 
by  the  Stablers  to  William  Crane  A  Son,  until  after  the  fire. 
It  insisted  upon  the  invalidity  of  the  policy  because  of  want 
of  notice  of  prior  insurance,  and  upon  the  termination  of  the 
insurance  because  of  the  cesser  of  interest  in  the  assured, 
J.  L.  Gray  A  Brother,  prior  to  the  fire.  It  denied  all  fraud  or 
neglect,  mistake  or  surprise,  and  alleged  that  the  policy  and 
renewal  were  precisely  what  they  were  intended  to  be  by 
the  parties.  Seidenstricker  and  Magruder  were  respectively 
president  and  secretary  of  the  insurance  company.  Upon 
the  question  of  the  incompetency  of  these  persons  as  witnesses 
for  the  company,  they  testified  that  they  were  not  stockholders 
in  the  company.  The  court  below  held  that  there  were  no 
mistakes  in  the  policy  that  could  be  reformed  or  corrected,  but 
that  the  complainant  was  entitled  to  recover  on  the  policy  as  it 
stood,  and  that  the  assignment  by  the  Grays  of  the  interest 
insured  to  the  parties  named  in  the  policy  for  whose  benefit 
the  insurance  was  made,  and  to  whom  the  loss  was  to  be  paid, 
did  not  impair  the  complainant's  right  to  recover.  A  decree 
was  accordingly  passed  ordering  the  insurance  company  to 
pay  the  complainant  the  sum  of  two  thousand  three  hundred 
and  fifty  dollars,  the  amount  of  the  policy  with  interest  from 
the  filing  of  the  bill,  and  dismissing  the  bill  as  to  Gray,  the 
other  defendant  The  insurance  company  appealed.  The  case 
is  otherwise  sufficiently  stated  in  the  opinion. 

William  Schley,  for  the  appellant 

jR.  8.  Matthews  and  8.  T.  Wattie,  for  the  appellee. 

By  Court,  Tuck,  J.  The  policy  in  this  case  insured  James  L. 
Gray  A  Brother  against  damage  by  fire  to  property  in  the  city 
of  Baltimore,  "the  loss,  if  any,  payable  to  William  Crane  A  Co." 
The  present  appellee— the  complainant  below— claims  relief 
as  assignee  of  his  partner's  interest  in  the  policy,  on  the  ground 
that  it  should  have  been  issued  in  the  name  of  William  Crane 
A  Co.  as  the  assured,  and  also  that  the  renewal  should  have  been 
made  in  their  name,  or  that  of  William  Crane  A  Son;  the  alle- 
gation being  that  the  company  committed  a  mistake  in  these 
respects,  which  errors  the  complainant  insists  it  is  competent 
for  a  court  of  equity  to  correct,  and  to  grant  relief  accordingly. 

An  examination  of  the  record  has  satisfied  this  court  that 
the  complainant  is  not  entitled  to  relief  on  the  supposition 
that  such  mistakes  were  committed  ■  We  think  that  the  policy 
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was  issued  and  accepted,  and  that  it  was  renewed,  as  the  par- 
ties concerned  designed  it  should  be;  William  Crane  &  Co.  being 
regarded  by  the  Grays,  as  well  as  the  company,  as  the  persons 
t>eneiicially  interested  in  the  property,  and  entitled  to  compen- 
sation in  case  of  loss.  Without  reviewing  the  evidence,  we 
may  say  that  the  learned  judge  below  has  demonstrated  this 
Tery  clearly  in  his  opinion. 

The  question  then  arises,  whether  William  Crane  &  Co.  were 
under  any  obligation  to  have  obtained  from  the  Grays  a  transfer 
of  the  policy,  assented  to  by  the  company,  as  in  ordinary  cases. 
On  this  point,  we  are  of  opinion,  with  the  court  below,  that  they 
were  entitled  to  the  benefit  of  the  insurance  without  such  trans- 
fer. Courts  of  justice  must  regard  all  the  parts  of  a  transac- 
tion, and  impute  to  parties  a  motive  for  doing  or  saying  what 
the  case  discloses.  Every  fact  and  declaration  must  be  con- 
sidered as  the  result  of  design  or  agreement,  and  the  intent  of 
the  parties  should  hove  effect  if  it  can  be  done  consistently 
with  established  rules:  Eaton  v.  Jaques,  2  Doug.  460;  Calvert  v. 
Bradley,  16  How.  593.  Tested  by  this  principle,  what  are  we 
to  suppose  the  company  meant  by  issuing  this  policy,  with  the 
indorsement  that  the  loss,  if  any,  should  be  paid  to  William 
Crane  &  Co.?  It  was  an  admission  by  it  that  they  had  an  in- 
terest in  the  contract,  and  were  to  receive  the  benefit  of  it.  As 
observed  by  the  judge  below,  "  the  policy  may  be  regarded  as 
having  been  at  its  inception  assigned  to  them  with  the  assent 
of  the  company,"  which  doctrine  was  announced  in  the  case  of 
Brown  v.  Roger  Williams  Ins.  Co.,  5  R.  I.  394.  An  insuranee 
was  effected  on  property  that  was  then  mortgaged  to  the  plain- 
tiff in  the  suit,  the  policy  having  been  issued  to  the  mort- 
gagors, "  the  loss,  if  any,  payable  to  the  plaintiff."  To  an 
action  by  the  mortgagee,  the  company  pleaded  that  it  and  the 
mortgagors  had  referred  to  arbitrators  the  matter  of  the  loss 
in  question;  that  an  award  had  been  made,  and  this  was  re- 
lied on  in  bar  of  the  suit.  On  demurrer  to  this  plea,  it  was 
fceld  that  the  clause  making  the  loss  payable  to  the  plaintiff 
was,  "  in  legal  effect,  an  assignment  of  the  policy,  concurred 
in  by  the  company,  to  the  plaintiff  as  mortgagee,  by  virtue  of 
which  he  alone  was  entitled  to  receive  the  amount  of  the  loss, 
as  additional  collateral  security  for  his  debt,"  and  that  "  his 
interest  in  the  policy  required  his  assent  to  the  adjustment  of 
the  loss,  in  order  to  make  it  binding  upon  him."  Concurring 
with  the  court  below  as  to  this  part  of  the  case  also,  we  think 
the  complainant  may  maintain  his  suit,  unless  it  can  be  de- 
feated by  the  defenses  relied  on  by  the  company. 
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We  have  no  doubt  of  the  competency  of  James  L.  Gray  and 
of  A.  F.  Crane  to  testify  for  the  complainant  All  their  inter- 
est in  the  subject-matter  was  parted  with.  It  makes  no  differ- 
ence that  Gray  was  examined  a  second  time  after  his  release. 
"A  release,  to  qualify  a  witness,  must  be  given  before  the  tes- 
timony is  closed,  or  it  comes  too  late.  But  if  the  trial  is  not 
over,  the  court  will  permit  the  witness  to  be  re-examined  after 
he  is  released,  and  it  will  generally  be  sufficient  to  ask  him  if 
his  testimony,  already  given,  is  true,  the  circumstances  under 
which  it  has  been  given  going  only  to  the  credibility:"  1 
Greenl.  Ev.  426;  Wake  v.  Lock,  5  Car.  &  P.  454;  24  Eng.  Com. 
L  402;  TaUman  v.  Duteher,  7  Wend.  180. 

Nor  does  the  fact  that  A.  F.  Crane  transferred  his  interest 
for  the  purpose  of  becoming  a  witness  disqualify  him,  however 
it  may  affect  his  credit.  It  is  no  uncommon  thing,  at  law  as 
well  as  in  equity,  for  persons  to  execute  or  receive  releases  with 
such  motive.  Even  where  the  interest  is  disclosed  during  the 
trial,  the  examination  will  be  suspended  in  order  that  the  dis- 
qualification may  be  removed.  The  case  of  Crawford  v.  Brooke* 
4  Gill,  213,  has  no  application.  There  the  question  arose 
under  an  act  of  assembly,  and  related,  not  to  the  witness's 
competency,  but  to  the  bona  fides  of  the  plaintiff's  assignment, 
without  which  he  had  no  right  to  sue  in  his  own  name:  Peg? 
v.  Warford,  7  Md.  532;  Reynolds  v.  Manning,  15  Id.  510. 

We  also  think  that  Seidenstricker  and  Magruder  were  com- 
petent. The  record  does  not  disclose  such  an  interest  in  either 
of  them  as,  under  the  authorities  cited  by  the  appellee,  created 
a  disqualification  as  witnesses  for  the  defendant. 

The  last  points  necessary  to  be  noticed  are  whether  the  prior 
insurance  was  notified  to  the  defendant,  and  if  so,  whether  its 
not  having  been  indorsed  on  the  policy  affects  the  present  suit. 
We  conclude,  from  all  the  proof  on  this  question  of  fact,  that 
the  president  of  the  company  was  notified  of  the  previous  in- 
surance. It  is  positively  stated  by  the  complainant's  witnesses, 
and  Mr.  Seidenstricker  admits  a  conversation  about  an  exist- 
ing insurance.  It  is  more  reasonable  to  suppose  that  his 
memory  is  at  fault  on  account  of  the  number  of  applications 
made  to  him,  than  that  the  other  witnesses,  having  had  a  par- 
ticular agency  in  this  case,  should  fail  to  recollect  so  important 
a  circumstance.  The  omission,  probably,  was  caused  by  the 
failure  of  the  president,  at  the  time,  to  direct  his  clerk  to  make 
the  indorsement,  or  by  the  neglect  of  the  clerk,  by  whom  it 
appears  the  policy  was  prepared  and  delivered  to  the  assured. 
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Whatever  effect  the  want  of  such  an  indorsement  may  have 
at  law,  in  an  action  on  the  policy,  we  think  it  cannot  be  urged 
in  a  court  of  equity,  in  a  cause  otherwise  free  from  objectio  n~ 
The  judge  below  has  correctly  stated  the  law  on  the  subje  eL 
The  indorsement  could  have  been  made  only  by  the  compa  y. 
If  it  be  omitted,  who  is  to  blame?    Certainly  not  the  assur"d 
These  policies  contain  many  stipulations — some  of  them  op- 
erating as  conditions  precedent — for  the  benefit  of  the  company 
and  few  for  that  of  the  assured.    It  is  too  common  for  appli- 
cation to  be  met,  and  adjustment  refused,  on  frivolous  and 
unjust  pretenses,  in  order  to  defeat  fair  claims,  on  contracts  of 
which  good  faith  is  the  very  essence,  and  we  think  it  would 
promote  the  interest  of  insurance  companies  and  tend  to  0 
higher  state  of  morals  in  business  transactions  if  they  would 
exhibit  more  readiness  to  settle  demands  upon  them  than,  . 
as  we  discover  from  the  numerous  reported  cases  on  the  sub- 
ject, appears  to  be  usual  with  them.    In  this  case  the  president 
of  the  company  dictated  the  application  himself;  the  prior 
insurance  was  made  known  to  him;  the  parties  relied  upon 
him;  they  never  went  to  the  office  of  the  company;  he  came 
to  the  counting-house  of  the  complainant,  seeking  the  risk,  and 
after  hearing  all  they  had  to  say  on  the  subject,  he  departed, 
and  soon  after  sent  the  policy  and  received  the  premium,  his 
clerk  saying  that  it  was  all  right;  the  only  defect,  however, 
being  that  the  company  had  omitted  part  of  its  own  duty  in  not 
indorsing  the  former  insurance.    In  such  a  case  we  are  called 
upon  to  say  that  the  party  is  without  remedy;  on  the  contrary, 
we  think  it  would  be  a  reproach  to  the  jurisprudence  of  the 
6tate  if  this  company  were  discharged  from  their  contract  on 
any  such  ground.    There  is  a  distinction  in  cases  where  the 
preparation  of  an  instrument  belongs  to  the  party  to  become 
liable  under  it;  he  ought  to  be  dealt  with  more  strictly:  Wright, 
Ex  parte,  19  Ves.  257.    Insurance  contracts  are  within  this 
principle,  and  equity  will  interpose,  not  only  in  cases  of  fraud, 
but  also  of  mistake,  where  a  policy  is  drawn  up  in  a  form  dif- 
ferent from  the  application,  or  anything  is  omitted  which  it  is 
the  duty  of  the  company  to  insert  or  indorse  on  the  instru- 
ment: Collett  v.  Morrison,  12  Eng.  L.  &  Eq.  171. 

Finding  no  objection  to  the  decree  below,  it  will  be  affirmed, 
with  costs. 

Judgment  affirmed.  

Applicant  fob  Insurance  is  not  Chargeable  with  Neglect  of  Agent 
of  Company  to  communicate  to  its  officers  facts  material  to  the  risk,  and 
his  knowledge.    The  company  is  to  be  charged  with  the  knowledge  ol 
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its  agents:  Campbell  y.  Mtickemts9  etc  In*.  Co.,  72  Am.  Dm.  »4,  note  ttl; 
Pkm&Y.  Cattaraugus  etc.  In*.  Co,,  Id.  028. 

Oovsrioh  Rbqutrihg  Notice  o»  Other  iKSURAjrca,  AID  OWBPAHrt 
Oomnrr  thdeto  to  n  Ihdorsed  oh  Policy:  IftrfciaMpaj  t.  Western  In*. 
Co.,  64  Am.  Dm.  218,  and  note  U  eating  the  subject  221,  222.  An  insurance 
company  may  be  estopped  by  tha  acta  and  declarations  of  iti  president  from 
setting  up  as  a  defense  tha  fact  that  goods  ware  removed  without  any  per- 
Bskeion  to  do  so  having  bean  indorsed  on  tha  policy:  Maryland  Ins.  Co,  t. 
Ou*dorf9  43  Md.  612,  citing  the  principal  case. 

ImBNT  o»  Partis*  d  Cohsidsbed  nr  OoNirmtmro  CtoHTRAcro  of  iir- 
subahce:  Bradley  r.  NaskvOte  Ins.  Ox,  48  Am.  Dec  466,  and  note  469.  In 
tha  construction  of  such  contracts,  tha  courts  will  give  effect  to  tha  intention 
ef  the  parties,  to  be  gathered  from  the  terms  of  the  contract  itself,  if  not  in- 
consistent with  the  established  rules  of  law:  Annapolis  etc  M.  R.  Co.  v.  BaUL 
eesr*  /at.  Co.,  82  Md.  41,  citing  the  principal  case. 

Foxier  d  Cokstrued  in  Favor  of  Assured:  Note  to  Morrison's  Adntr 
r.  In*.  Co.,  69  Am.  Dec.  904. 

AauoflUMfT  of  Ihsusafgb.— This  subject  is  treated  m  tha  note  to  JIT.  Y. 
tye  In*.  Go.  t.  Flack,  66  Am.  Dec.  747.  The  principal  oaae  is  cited  to  the 
faint  that  a  policy  issued  to  one  parson,  loam,  if  any,  payable  to  another, 
mures  to  tha  benefit  of  the  latter,  it  being  considered  as  an  admksjfln  of  tha 
litter's  interest  in  the  oontraot,  and  as  an  assignment  of  tha  policy  to  him  at 
Its  inception:  Hough  r.  People's  In*.  Co.,  36  Md.  481. 

JumsDionoir  of  Equity  n  Applied,  where  Nbcbbiary  in  Proper, 
te  the  reformation  of  contracta  of  insurance:  Hemrnt  v.  Jfepiae  /as.  Co.,  29 
WsIL  491,  citing  the  principal  case. 

STOCKHOLDER   HOT  COMPETENT  WlOm  FOB  CfoaVOBAXIDH:  Bart  V.  N*JB 

Orisons  etc  B.&  Co.,  3G  Am.  I)ec.W;mt*nben*awA:  Watson t.  Pnpiieton 
ale.,  81  Id.  49;  treasurer  of  town  is  for  tha  town:  Town  of  Grafton  v.  Fottans- 
tes,  41  Id.  736. 

Whk*  Wronsnfs  Interest  has  bust  Rsf.siSSD,  Hi  d  Oomrmnt 
fiaovr.  Berry,  68  Am.  Dec.  702;  Bonk  of  Utka  y.  M ersereau,  49  Id.  189,  and 
acta  citing  prior  oases  232;  Bank  r.  Fordyee,  Id.  661;  Beecher  r.  Brntimg* 
4am,  44  Id.  680.  The  principal  case  is  cited  to  the  point  that  a  witness  may 
esoome  competent  by  an  assignment  of  his  interest:  Banks  v.  McOlelkm,  24 
sfd.80.  Release,  executed  at  trial,  of  one  of  neosssiry  parties  plaintiff  does 
act  make  him  a  competent  witness  for  his  co-plaintiff:  8eott  v.  Brwm,  67  Am. 
Dee.  256,  and  note  268. 
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FtADmFF  HIS  RWHT  OF  APPEAL  PROM  ORDER   STRIEXVO  OCT  InQUISRIOH 

or  Damages  and  final  Judgment  thereon,  and  allowing  tha  judgment  by 
default  to  stand,  with  leave  to  plaintiff  to  proceed  thereon,  and  have  an- 
other inquisition. 
Appeal  Lies  from  Judgments  axd  Orders  Made  after  Final  Judo* 
meet  has  been  obtained  and  the  term  has  passed,  though  not  where  tha 
judgment  appealed  from  is  entered  while  the  cause  is  in  fieri, 

iUBOMEHT    BY   DEFAULT    IF    REGULARLY  ENTERED  IS  AS    BINDING  AS  AlTT 

Other,  aa  far  as  respects  the  power  and  jurisdiction  of  the  court,  in  de> 
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daring  that  the  plaintiff  is  entitled  to  recover,  though  the  amount  of 
recovery  in  some  cases  remains  to  be  ascertained  by  a  jury, 
ftroaro  on  In QTnBmoir  has  8amb  Dignity  awd  Efficacy  as  Vmbmot  ov 
Issues.  Both  are  baaed  on  evidence,  and  if  any  be  improperly  admitted, 
the  defendant  being  absent,  it  is  the  fault  of  the  defendant  himself  who 
is  entitled  to  participate  in  the  inquiry  at  bar;  and  if  he  absents  himself, 
he  has  no  better  standing  in  court  afterwards  than  a  defendant  who  has 
defended  the  cause. 

AaBBBSMXJTT  BT  JuBT  Off   MORS    DAMAGES   THAN    EVIDENCE  WaEBANTB  OB 

inquisition  in  trover  is  no  more  than  ground  for  a  new  trial  It  is  no 
ground  for  striking  out  a  judgment  rendered  thereon  for  fraud,  deceit* 
surprise,  or  irregularity. 
Apmtbhton  or  Evidence  not  Objected  to  on  Inquisition  is  no  ground  for 
striking  out  the  judgment  thereon.  The  party  must  object  when  the- 
evidence  is  offered,  and  his  absence  does  not  vary  the  principle. 

Tbovxb.  The  defendant  was  duly  served,  and  judgment  by 
default  was  entered  against  him  for  want  of  a  plea,  with  leave 
to  the  plaintiff  to  have  an  inquiry  of  his  damages.  Commis- 
sions were  issued  to  persons  in  Philadelphia  to  take  testimony 
an  that  city.  Under  these  commissions  it  was  proved  that  the 
plaintiff  was  a  dry-goods  merchant  in  Philadelphia!  and  the 
defendant  an  auctioneer  in  Baltimore.  Plaintiff's  store  wae 
broken  into  by  one  Dougherty,  who  took  valuable  silks  and 
satins,  valued  at  about  one  thousand  dollars.  Dougherty 
brought  the  goods  to  the  defendant's  place  of  business  in 
carpet-bags,  and  the  defendant  sold  them  and  accounted  to 
Dougherty  for  the  proceeds.  Sales  by  the  defendant  to  the 
amount  of  two  hundred  and  four  dollars  and  sixty-six  cents 
were  proved.  Afterwards  an  inquisition  was  taken  at  bar, 
plaintiff's  damages  were  assessed  at  one  thousand  dollars,  and 
final  judgment  thereupon  rendered.  At  the  following  term, 
fieri  facias  issued,  returnable  to  the  next  term.  At  this  next 
term  the  defendant  moved  the  court  to  strike  out  the  final 
judgment  rendered  on  the  inquisition,  for  fraud,  deceit,  sur- 
prise, and  irregularity  in  obtaining  the  same,  on  the  ground 
that  the  judgment  was  entered  for  one  thousand  dollars,  in 
the  face  of  the  fact  that  the  plaintiff's  own  evidence  appearing 
on  the  record  establishes  the  amount  that  he  can  claim  of  the 
defendant  at  not  more  than  two  hundred  and  four  dollars  and 
sixty-six  cents.  That  the  only  evidence  submitted  to  the  jury 
waB  that  contained  in  the  commissions  issued  to  Philadelphia, 
and  that  defendant  was  not  notified  of  the  asking  or  granting 
of  these  commissions,  received  no  copy  or  notice  of  the  inter- 
rogatories annexed  to  the  commissions,  was  not  served  with 
any  notice  to  appoint  a  commissioner,  or  with  the  name  of 
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any  commissioner  nominated  by  the  plaintiff,  and  that  the 
',  bo  far  as  the  proceedings  disclose,  did  not  nominate 
of  the  commissioners,  and  that  there  was  no  power  in 
the  court  or  judge,  or  clerk,  to  issue  the  commissions,  and  that 
the  court  had  no  power  to  allow  the  evidence  taken  under  the 
commissions  to  be  read  to  the  jury,  which  was  read  to  them, 
and  was  the  only  evidence  before  them.  The  defendant,  by 
his  allegations,  then  went  into  the  merits  of  the  case,  alleging 
that  he  had  no  cause  for  suspicion  that  the  goods  sold  did  not 
belong  to  Dougherty;  that  he  received  no  more  goods  of  those 
alleged  to  be  the  plaintiff's  than  those  sold  for  two  hundred 
and  four  dollars  and  sixty-six  cents;  and  that  plaintiff  was 
aware  that  defendant  had  paid  over  the  proceeds  of  the  sale 
to  Dougherty  in  ignorance  of  the  plaintiff's  title.  The  plain- 
tiff answered  the  motion,  alleging  that  the  defendant  had  no 
standing  in  court  to  make  the  motion,  because  of  his  laches 
and  delay;  that  the  judgment  upon  the  finding  of  a  jury  can- 
not be  disturbed  after  the  term  at  which  it  was  given;  that  it 
was  too  late  to  inquire  into  the  evidence.  The  objections 
should  be  taken  at  the  trial,  or  at  least  within  the  period  there- 
after during  which  the  defendant  could  have  moved  for  a  new 
trial.  The  plaintiff  then  alleging  the  irrelevancy  and  imma- 
teriality of  the  matters  on  the  merits  set  forth  by  the  defend- 
ant, denies  their  truth  as  stated;  that  from  the  condition  of 
the  goods,  as  brought  to  the  defendant's  premises,  any  one  of 
ordinary  intelligence  would  have  suspected  something  wrong 
about  them;  that  the  goods  were  of  far  greater  value  than 
what  they  were  sold  for  by  the  defendant;  that  they  were  at  a 
reasonable  estimate  worth  one  thousand  dollars;  that  the 
commission,  the  evidence  under  which  alone  was  read  to  the 
jury,  was  properly  and  legally  issued;  and  that  at  all  events 
the  objections  upon  this  ground  come  too  late.  The  court  be- 
low sustained  the  motion,  on  the  ground  that  the  commissions 
were  not  issued  conformably  to  the  statute  and  rule  of  court. 
Plaintiff  appealed. 

R.  J.  OUtings  and  A.  W.  Machen,  for  the  appellant 

J.  Mason  Campbell  and  P.  McLaughlin,  for  the  appellee. 

By  Court,  Tuck,  J.  In  this  case  a  judgment  for  want  of  a 
plea  was  entered  against  the  present  appellee — the  defendant 
below — in  January,  1857.  On  the  fourteenth  of  December 
following,  an  inquisition  was  taken  and  damages  assessed  to 
the  plaintiff,  on  which  a  final  judgment  was  rendered,  and  a 
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writ  otfi.  fa.  issued  in  January,  1858,  returnable  to  May  court 
of  that  year,  which  writ  is  outstanding. 

During  May  term,  1858,  the  defendant  moved  the  court  to 
strike  out  the  final  judgment  for  "  fraud,  deceit,  surprise,  and 
irregularity,"  which  motion  the  plaintiff  answered,  and  the 
court  struck  out  the  judgment  and  inquisition,  allowing  the 
judgment  by  default  to  stand,  with  leave  to  the  plaintiff  to 
proceed  thereon,  and  have  another  inquisition. 

The  first  question  for  consideration  relates  to  the  right  of 
appeal,  the  appellee  insisting  that  the  order  appealed  from 
does  not  conclude  the  case,  as  the  plaintiff  may  still  go  on  and 
get  his  final  judgment  upon  another  inquiry  at  bar.  In  this 
view  of  the  question  we  do  not  concur.  An  appeal  will  not  lie 
from  a  judgment  on  demurrer  against  the  defendant  in  an 
action  of  debt  on  a  bond  with  collateral  condition,  until  an 
inquisition  is  taken  and  final  judgment  entered;  the  appeal 
must  be  taken  from  the  final  judgment:  Wheeler  v.  State9  7 
Gill,  33.  The  reason  is  that  the  first  judgment  is  merely 
interlocutory.  The  same  rule  applies  where  a  judgment  by 
default  is  entered,  and  from  the  nature  of  the  case,  an  inquisi- 
tion is  necessary  to  ascertain  the  extent  of  the  plaintiff's  right 
to  recover:  WUmer  v.  Harris,  5  Har.  &  G.  1.  But  here  the 
plaintiff  appeals  from  an  order  striking  out  the  final  judgment, 
after  the  term  has  elapsed.  We  think  this  cannot  be  dis- 
tinguished from  the  case  of  Murmikuyson  v.  Dorsctt,  2  Id. 
874.  There  a  fiat  on  sci.  fa.  was  entered  by  default  After 
several  years  the  defendant  moved  the  court  to  strike  out  the 
judgment,  and  filed  affidavits  presenting  a  strong  case  for  the 
interference  of  the  court,  showing,  among  other  things,  that 
she  had  removed  from  the  county,  and  had  no  knowledge  of 
the  writ  of  set.  fa.  until  long  after  the  fiat — an  attorney  having 
appeared  for  her  without  authority.  The  fiat  was  stricken  out, 
but  on  appeal  that  ruling  was  reversed,  not  merely  because,  as 
stated  in  argument  here,  the  court  had  omitted  to  order  regu- 
lar continuances  to  be  entered,  but  expressly,  also,  on  the 
"broad  ground  that,  under  the  circumstances  of  the  case,  the 
county  court  were  not  authorized  to  strike  out  the  judgment 
on  the  set.  fa"  It  was  suggested  that  the  appeal  should  be 
dismissed,  because  the  court  had  given  no  final  judgment; 
but  the  decision  was  made  on  the  merits,  and  the  order  reversed. 
It  is  true  that  in  the  next  case  (2  Har.  &  G.  379) —  growing 
out  of  the  same  original  judgment — the  court,  in  reversing  the 
vrder  striking  out  the  judgment,  confined  their  opinion  to  the 
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failure  of  the  county  court  to  enter  the  continuances — but,  as 
the  same  judges  sat  in  both  cases,  we  are  not  to  suppose  that 
it  was  meant  to  impair  the  force  of  the  first  decision,  based  on 
the  merits. 

The  case  of  Keirie  v.  Shriver,  11  Gill  &  J.  405,  is  not  like  the 
present.  That  suit  appears  to  have  been  so  irregularly  con- 
ducted that  it  cannot  be  taken  as  settling  principles  to  govern 
in  others  not  precisely  of  the  same  character.  The  plaintiffs 
though  the  proceedings  were  clearly  erroneous,  had  no  cause  of 
complaint,  because  most  of  the  irregularities  operated  in  their 
favor.  On  a  motion  in  arrest  of  judgment,  the  court,  instead 
of  discharging  the  defendant  without  day,  merely  set  aside  the 
verdict  by  which  a  new  trial  was  allowed  the  plaintiffs,  and  it 
was  held  that  there  could  be  no  appeal  until  that  trial  had 
taken  place.  There  was  no  final  judgment  in  the  case  at  all. 
And  so  in  Bolder  v.  State,  7  Id.  113,  the  defendant  appealed 
from  an  order  granting  a  new  trial,  where  the  judgment  on 
issues  of  law  was  for  him,  but  the  verdict  on  issues  of  fact 
against  him:  See  p.  111.  But,  as  in  the  last-quoted  case, 
there  had  been  no  final  judgment.  In  both  these  instances 
the  proceedings  that  gave  rise  to  the  appeal  were  had  during 
the  term.  In  the  cases  of  Baldwin  v.  Wright,  3  Gill,  241,  an 
appeal  was  entertained,  and  the  judgment  reversed,  where  the 
court  below  had  quashed  a  ea.  «a.;  See  No.  8,  p.  244.  But 
in  No.  9,  p.  246,  the  appeal  from  a  judgment  overruling  a 
motion  to  quash  an  attachment  was  dismissed,  because  it  was 
interlocutory,  and  not  final.  It  had  previously  been  decided 
that  a  plaintiff  might  appeal  from  a  judgment  quashing  an 
execution:  Wilmer  v.  Harris,  5  Har.  &  J.  2,  note;  HoUinge- 
worth  v.  Floyd,  2  Har.  &  G.  87.  And  so  from  a  judgment  set- 
ting  aside  an  award:  State  v.  Stewart,  12  Gill  &  J.  467.  And 
even  in  ejectment,  where  judgment  against  the  casual  ejector 
may  be  struck  out  after  the  term,  if  of  recent  date,  an  ap- 
peal lies  at  the  instance  of  the  plaintiff  from  an  order  striking 
out  the  judgment:  Klinefelter  v.  Carey >  3  Id.  349.  Now,  it  may 
be  said  that  striking  out  these  judgments,  or  quashing  an 
execution,  did  not  conclude  the  cases,  but  left  the  plaintiffs  to 
proceed  to  another  judgment,  or  to  sue  out  another  execution, 
as  the  cases  required,  with  as  much  reason  as  it  is  here  con- 
tended, the  plaintiff  may  proceed  on  his  judgment  by  default, 
and  have  another  inquisition.  Indeed,  the  argument  is  less 
cogent  in  support  of  the  right  of  appeal  in  the  case  of  an 
execution  quashed  than  here,  because  there  the  judgment  as* 
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certains  the  debt,  and  the  lien  on  realty  is  not  disturbed, 
whereas  the  effect  of  setting  aside  the  inquisition  is  not  only 
to  deprive  the  plaintiff  of  all  benefit,  from  the  outstanding  fi.fa.r 
but  also  to  remit  him  to  the  uncertainties  of  another  triaL 
When  the  authorities  inform  us  that  "an  appeal  cannot  be 
prosecuted  until  a  decision  has  been  had  in  the  court  below, 
which  is  so  far  final  as  to  settle  and  conclude  the  rights  in- 
volved in  the  action,  or  denying  to  the  party  the  means  of 
further  prosecuting  or  defending  the  6uit,"  and  "  that  when 
the  proceedings  below  shall  be  terminated,  an  appeal  will  then 
lie,  and  all  the  errors  of  the  court  below,  in  the  progress  of  the 
cause,  will  be  proper  subjects  for  the  complaint  of  the  parly, 
and  for  the  correction  of  the  court  of  appeals  "  (Boteler  v.  State* 
7  Gill  &  J.  109;  Welch  v.  Davis,  7  Gill,  864),  they  are  to  be 
understood  as  applicable  to  cases  where  the  judgment  appealed 
from  is  entered,  while  the  cause  is  in  fieri,  and  not  as  embrac- 
ing those  where  the  plaintiff  has  obtained  a  final  judgment* 
and  the  term  has  passed.  In  such  cases  it  is  an  injury — and 
in  many  a  most  serious  one  to  him — to  be  deprived  of  his  judg- 
ment and  the  chances  of  early  reaping  its  fruits,  although  h* 
might  eventually  succeed  in  the  cause.  The  same  principle 
applies  to  cases  in  equity.  An  appeal  lies  from  an  order  refus- 
ing to  vacate  a  decree  and  to  let  in  the  merits  as  a  defense,  on 
a  proper  case  made,  and  also  where  the  enrollment  is  opened,, 
and  the  decree  vacated.  In  each  case  the  rights  of  the  party 
are  injuriously  affected:  Oliver  v.  Palmer,  11  Gill  <fc  J.  137* 
For  the  reasons  stated,  the  motion  to  dismiss  the  appeal  is 
overruled. 

Considering  the  case  upon  the  reasons  assigned,  we  think  the 
court  erred  in  striking  out  the  judgment.  A  party  who  is  him- 
self in  default  by  disregarding  the  process  of  the  court,  whether 
contemptuously  or  not,  ought  to  present  a  much  better  case  for 
striking  out  a  judgment  than  this  record  discloses.  If  the  ap- 
pellee had  appeared  to  the  suit  according  to  the  exigency  of 
the  writ,  and  defended  the  cause,  he  might  have  escaped  the 
predicament  in  which  he  now  finds  himself.  A  judgment  by 
default,  if  regularly  entered  (and  to  this  one  there  is  no  objec- 
tion), is  as  binding  as  any  other,  as  far  as  respects  the  power 
and  jurisdiction  of  the  court  in  declaring  that  the  plaintiff  is 
entitled  to  recover;  though  the  amount  of  the  recovery,  in 
some  cases,  remains  to  be  ascertained  by  a  jury.  When  de- 
termined, we  are  not  aware  of  any  rule  or  principle  of  law, 
Which  attributes  to  such  a  finding  less  dignity  or  efficacy  than 
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to  a  verdict  found  upon  issues.  They  are  both  based  upon 
evidence,  and  if  any  be  improperly  admitted,  it  is  the  fault  of 
the  defendant  himself,  who  is  entitled  to  participate  in  the 
inquiry  at  bar;  and  if  he  absents  himself,  he  has  no  better 
standing  in  court  afterwards  than  a  defendant  who  has  de- 
fended the  cause.  Indeed,  ours  would  be  a  singular  system  of 
jurisprudence  if  it  were  otherwise.  The  act  of  1794,  chapter 
46,  places  the  inquiry  on  the  same  footing  with  other  jury  trials. 
"The  evidence  is  to  be  given  in  open  court  in  the  same  man- 
ner, and  under  the  same  regulations."  The  parties  may  pray 
the  opinion  of  the  court,  and  take  bills  of  exception,  and  may 
appeal,  as  in  other  cases;  and  the  inquisition  may  be  set  aside 
for  the  same  grounds  as  would  avail  on  a  motion  for  a  new 
trial:  Bv.  Prac.  836,  888;  BeU  Y.Worthington,  3  Gill  &  J.  247. 

The  grounds  of  the  present  motion  are  fraud,  deceit,  sur- 
prise, and  irregularity,  which  are  supposed  by  counsel  to  be 
covered  by  the  allegations  that  "  the  judgment  was  rendered 
for  one  thousand  dollars,  in  the  face  of  the  fact  that  the  plain- 
tiff's own  evidence,  appearing  in  the  record,  establishes  the 
amount  to  be  not  more  than  two  hundred  and  four  dollars  and 
sixty-six  cents,"  and  that  the  only  evidence  before  the  jury 
was  that  contained  in  the  return  of  a  commission  that  had  not 
issued  according  to  the  act  of  assembly,  accompanied  by  a 
statement  of  the  circumstances  of  and  manner  in  which  the 
defendant  became  possessed  of  the  plaintiff's  goods;  all  which 
grounds  are  folly  set  forth  in  the  defendant's  motion  to  strike 
out  the  judgment.  As  to  the  first  ground,  we  think  that  it  is 
nothing  more  than  a  reason  for  a  new  trial,  because  the  jury 
found  against  the  evidence  in  the  cause,  and  does  not  substan- 
tiate the  charge  of  fraud,  deceit,  surprise,  or  irregularity.  We 
cannot  go  into  the  circumstances  of  the  case,  to  perform  the 
office  of  jurors;  and  especially  in  an  action  of  trover,  where  the 
question  was  the  value  of  the  property,  and  not  what  it  pro- 
duced at  public  auction.  The  defendant  might  have  moved 
for  a  new  trial,  and  the  judge  who  tried  the  cause,  in  the  exer- 
cise of  his  legal  discretion,  might  have  afforded  relief  but  we 
cannot  In  our  judgment,  the  act  of  1787,  c.  9,  sec.  6,  does  not 
apply  to  any  such  reason  for  opening  a  case.  It  is  not  a  suf- 
ficient answer  to  say  that  he  was  not  present.  At  any  rate,  it 
was  his  own  laches  that  he  was  not,  and  the  plaintiff  ought 
not  to  suffer  by  it. 

The  same  may  be  said,  substantially,  of  the  irregularity  as 
to  the  commissions.    It  is  merely  the  case  of  alleged  inadmis- 
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Bible  testimony  submitted  to  the  jury.  The  law  is  well  settled 
that  if  a  party  allow  such  evidence  to  go  to  the  jury,  he  is 
bound  by  the  verdict.  He  must  object  when  the  evidence  is 
offered.  As  before  observed,  his  absence  does  not  vary  the 
principle.  If  he  had  been  present,  or  if  this  had  been  a  trial 
inter  partes,  would  he  now  be  heard  to  object  to  the  evidence 
on  any  such  ground?  Certainly  not.  If  such  were  the  law, 
every  judgment  might  be  opened  where,  on  the  trial,  incompe- 
tent witnesses  had  been  examined,  or  inadmissible  evidence 
tendered  and  read  to  the  jury.  Besides,  the  very  rule  of  court 
relied  upon  by  the  appellee  requires  that  "  exceptions  to  the 
execution  and  return  of  a  commission  shall  be  made  before  the 
jury  is  sworn,  otherwise  they  shall  be  considered  as  waived.'1 

We  do  not  think  that  this  ruling  of  the  court  below  can  be 
maintained  consistently  with  well-settled  principles  of  law.  We 
are  satisfied  that  a  party  defendant,  who  had  been  present  at  the 
trial,  could  not  be  relieved  on  any  of  the  grounds  suggested, 
and  to  allow  a  defendant  who  was  absent,  without  any  fault  on 
the  part  of  his  adversary,  to  come  in  after  the  term  and  have 
redress,  would  be  reversing  the  maxim,  Vigtiantibus  non  dor- 
mientibus  leges  subveniunt. 

The  judgment  must  be  reversed,  and  a  procedendo  ordered  to 
allow  the  appellant  the  benefit  of  his  Ji./a. 

Judgment  reversed,  and  procedendo  awarded. 


Default  Admits  Every  Material  Allegation  in  Declaration,  tearing 
nothing  but  assessment  of  damages  to  be  determined:  Cook  r.  SbetUm,  71  Am. 
Dec  2SO,  note  262.  A  judgment  by  default,  regularly  entered,  is  at  binding 
at  any  other,  at  far  aa  respects  the  power  and  jurisdiction  of  the  court  in  de- 
claring the  plaintiff 'a  right  to  recover,  though  the  amount  of  the  recovery,  in 
some  cases,  remains  to  be  ascertained  by  a  jury:  MaUhouss  v.  Inloes,  18  Md. 
333;  Hefner  v.  Lynch,  21  Id.  666;  Btansbwyv.  Ready,  29  Id.  368;  Cooper  v. 
AocAe,36Id.  666;Zoneyv.  Bailey,  4S  Id.  16.  A  judgment  by  default,  though 
establishing  the  jurisdiction  of  the  court  and  the  plaintiff's  right  to  recover, 
does  not  constitute  a  recovery,  for  the  amount  of  recovery  is  still  to  be  ascer- 
tained, and  final  judgment  rendered  therefor.  Judgment  by  default  is  there- 
fore interlocutory  merely,  and  does  not  constitute  a  lien  on  the  property  of 
the  defendant,  this  lien  attaching  only  from  the  rendition  of  final  judgment: 
Dtwiasonv.  Myers,  24  Id.  664. 

Evidence  must  be  Objected  to  when  Offered:  Paris  v.  Footer,  71  Am. 
Dec  221,  note  citing  prior  cases  226. 

Appeals  fbom  Ordebs  Vacating  Judgment  by  Default:  Note  to  B*m- 
ham  v.  Hays,  68  Am.  Dec  394. 

What  abb  Final  Judgments:  Note  to  WUScuns  v.  Field,  CO  Am.  Dec.  427- 
430.  Appealable  orders  after  judgment:  See  CHimcmr.CoMmiyq/ContraCosta, 
48  Id.  290^  note  300.    The  principal  case  is  sited  to  the  point  that  an  appeal 
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Bes  from  an  order  striking  oat  a  judgment  pissnfl  after  the  lapse  et  the  term 
in  which  it  was  rendered:  Cfrejfr.  Fiebeg,  80  Md.78.  80  an  appeal  lies  from  aa 
order,  passed  after  the  lapse  of  the  term,  setting  seide  an  execution,  and  strik- 
ing oat  a  judgment  of  condemnation  in  an  attachment  case,  and  directing  the 
case  to  be  brought  np  by  the  entry  of  regular  continuances  Saoh  a  judgment 
is  final  and  absolute;  Graff  y.  Merchants1  etc  Co.,  18  Id.  870.  And  an  appeal  will 
lie  from  an  order  striking  out  a  judgment  against  a  casual  ejector,  quashing 
the  writ  of  habere  fadas  possessionem,  and  directing  regular  eontmuanoss  to  be 
entered  in  the  cause  from  the  date  of  the  judgment:  Bomb's  Lessee  t.  Kelso* 
28  Id.  337.  But  no  appeal  lies  until  decision  had  which  is  so  far  final  as  to  settle 
and  conclude  the  rights  of  the  party  involved  in  the  action,  or  deny  him 
the  means  of  further  prosorniting  or  defending  the  suit:  Haskkvrst  r.  Morris, 
Id.  71.  Judgments  at  law  are  not  lightly  to  be  interfered  with,  and  a  very 
strong  case  must  be  presented  to  induce  the  appellate  court  to  sanction  the 
■baking  out  of  a  judgment  of  many  years'  standing:  Kemp  v.  Ctafc,  18  Id.  189, 

Pronto  upojt  Inquibhixhi  m  as  Effbutual  as  Vbbssjot  utom  Ibsubbi 
t.  Kemper,  87  Md.  67%  citing  the  principal 
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[li  HABYLABB,  897.] 

Odp  of  Goubt  DnusoriNO  Sals  of  Attached  Pbofbbtt,  and 

ing  the  sheriff  to  hold  the  proceeds  subject  to  the  ultimate  decision  of  the 
******  does  not  prevent  claimant  from  aDDeerinff  in  the  attachment  suit 

^MV^K^F^FB         ^■B^B'^BBBT     •BB^Br  ^F       ■•*•■  ^B»  w    ^B^BBB  W      ^B^BBBBBBBBBBBB^BBBB.  ^F      ^■■B  ^B^BBBB)      BBB  BJB*  BBf^BBBJBJBj  BBBBBBBB.      BBBBB)        BBBJBB^Bt         ^BB^Br  BBBJB^BB^BBBBBBBBBBW  ^W        ^BrvBBB^^B* 

and  ■  smiting  title  to  the  property. 

Fatkbct  to  Plaibtiff  by  Okdbb  of  Covbt  of  Pbogbhos  of  Sals  of 
Attached  Pbofbbtt  made  by  order  of  court,  upon  his  giving  a  bond  te 
indemnify  the  defendant  and  all  other  pfrrww  in  case  the  suit  sImwwM  be 
decided  against  him,  does  not  change  the  nature  of  the  fund,  or  prevent 
a  claimant  from  appearing  and  asserting  title  to  the  property. 

Fact  that  Claimant  is  Pbobboutuiq  Suit  fob  8amb  Gauss  does  not  pre- 
vent his  appearing  in  the  attachment  case  and  asserting  title  to  the  prop- 
erty. 

8alb  of  Mbbghabdisb,  whbbb  Ssllbb  Draws  Dbaft  fob  Pubchasb- 
MOinnr  on  buyer  at  one  day  after  sight;  is  a  sale  on  credit,  though  indefi- 
nite as  to  time  of  payment  because  of  the  uncertainty  when  the  draft 
will  be  accepted. 

Is  DBTBBMmnro  whbthbb  Dblivxbt  has  bbbv  Madb,  regard  must  be 
had  to  all  the  facts  bearing  upon  the  particular  question,  and  especially 
to  the  character  of  the  transaction  in  which  the  parties  may  have  been 
engaged,  to  ascertain  whether  the  delivery  was  such  as  the  nature  of  the 
case  admitted. 

Floub  Pctbohasbd  fob  8h  IPM  1ST  is  Dslitbbbd  to  Pcbchaseb  by  being 
marked  with  the  initials  of  the  purchaser  and  of  the  ship,  and  being  de- 
livered to  the  proper  agent  of  the  ship. 

DSLIVEBT  TO  MaBTSB  OB  AOBHT  OF  VbSSEL,  WHBBS  GOODS  ABB  DSSHIVBD 

fob  Smiphbst,  is  equivalent  to  delivery  to  the  purchaser. 
Actual  Dbuvbbt  of  Pobdebous  Goods  n  hot  Bswkbsd,  ajtd  Oos- 
sjbuuhvb  Dblivbbt  mat  n  Imflibd  from  various  acts,  among  which 
are  *—*yr~**™Q  them  for  the  use  of  the  purchaser  by  marking  or  remov- 
ing  them  for  the  purpose  of  bemg  delivered. 
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taunt's  Taxing  Beoetft  nr  ho  Own  Kami  fob  Goods  Sold  fob  Ssir> 
VENT,  upon  delivering  them  to  the  warehouseman  of  the  ship's  agents, 
will  not  overcome  the  legal  effect  of  the  delivery  to  such  warehouseman 
of  the  goods  marked  with  the  initials  of  the  purchaser  and  of  the  ship 
after  the  acceptance  by  the  latter  of  a  draft  for  the  purchase-money 
drawn  by  the  seller  upon  him.  From,  these  acts,  unexplained,  it  most 
be  concluded  that  the  property  was  transferred  to  the  purchaser,  and  the 
title  of  the  seller  divested. 

Title  to  Goods  Sold  Passes  to  Pubohaseb,  Independent  of  Delivery, 
upon  the  acceptance  by  the  purchaser  of  a  draft  drawn  upon  him  by  the 
seller  for  the  purchase-money. 

Hon  ob  Acceptance  Given  at  Time  of  Purchase  dobs  not  Destroy 
vendor's  right  of  action  on  the  original  agreement  for  the  sale  of  the 
goods,  but  it  is  a  payment  tub  mode,  and  suspends  the  right  to  sue  for 
the  price  until  the  expiration  of  the  credit,  and  operates  to  pass  title  to 
the  vendee,  subject,  of  course,  to  the  vendor's  lien,  if  he  has  not  parted 
with  possession,  or  to  his  right  of  stoppage  if  the  goods  are  t*  transit*. 

Subsequent  Failure  of  Purchaser  to  Pay  Draft  Accepted  by  Him  fob 
Pubchass-prigb  of  goods  does  not  affect  the  question  of  title.  If  one 
sells  to  another  who  becomes  insolvent  before  payment,  the  property  in 
the  goods  passes  to  the  purchaser,  though  the  seller  may  have  a  remedy 
for  the  price  by  lien  or  stoppage  in  transitu,  according  to  the  sites  of  the 
property  at  the  time  of  the  failure  to  pay. 

To  Pass  Title  on  Sale,  Either  Sale  and  Delivery  ob  Sale  and  Pay- 
ment is  Sufficient,  and  it  is  erroneous  for  the  court  to  instruct  that 
the  jury  must  find  a  sale,  delivery,  and  payment. 

Attachment  on  warrant  issued  at  the  instance  of  Hall  & 
Loney,  the  appellants,  against  Howard  <fc  Poor,  a  Virginia 
firm.  Under  this  writ  the  sheriff  attached  one  hundred  bar- 
rels of  flour  in  the  hands  of  the  agents  of  the  ship  Annapolis, 
as  the  property  of  Howard  &  Poor.  A  petition  was  filed  by 
Howard  &  Poor  praying  that  the  attachment  be  quashed  as  to 
this  flour,  on  the  ground  that  it  was  the  property  of  Richard- 
son. The  plaintiffs  answered  that  it  was  the  property  of  the 
defendants,  and  the  court  dismissed  the  petition.  Afterwards, 
on  application  of  the  plaintiffs,  the  court  ordered  the  sheriff  to 
sell  the  flour  as  perishable  property,  "  and  hold  the  proceeds 
subject  to  the  ultimate  decision  of  this  cause."  The  flour  was 
sold,  and  afterwards  the  plaintiffs  petitioned  that  the  proceeds 
in  the  sheriff's  hands  be  paid  over  to  them  upon  their  giving 
a  bond,  etc.  Upon  this  petition  the  court  passed  an  ordei 
directing  the  sheriff  to  pay  over  the  proceeds  to  the  plaintiffs, 
on  their  executing  a  bond  to  the  state  with  two  sureties  to  be 
approved  by  the  court,  in  the  penalty  of  one  thousand  two 
hundred  dollars,  conditioned  "  to  save  the  defendants  and  all 
other  persons  harmless  in  case  this  suit  shall  be  decided 
against  the  said  plaintiffs."    This  bond  was  filed  and  the  pro- 


June,  I860.]     Halt,  &  Loney  v.  Richardson.  303 

ceeds  paid  over  accordingly.  Afterwards  Richardson  filed 
his  claim  to  property  in  the  floor  attached.  The  plaintiffs' 
motion  not  to  allow  this  claim  to  be  set  up  was  overruled. 
Issue  was  then  joined  upon  Richardson's  claim  of  property. 
It  appeared  that  Richardson  bought  the  flour  of  Hinks  &  Co., 
and  ordered  them  to  deliver  the  flour  marked  H.  A.  The 
flour  was  delivered  to  the  warehouseman  of  the  agents  of  the 
ship  Annapolis,  and  receipts  given  to  Richardson  in  his  own 
name.  In  other  respects  the  opinion  states  the  case.  Verdict 
and  judgment  being  for  the  claimant,  the  plaintiffs  appealed 
upon  exceptions  to  the  overruling  of  their  motion,  to  the  re- 
fusal of  instructions  asked  by  them,  and  to  an  instruction 
given  by  the  court. 

Benjamin  C.  BarroU,  for  the  appellants. 
George  W.  Dobbin,  for  the  appellee. 

By  Court,  Tuck,  J.  We  are  of  opinion  that  the  court  prop- 
erly admitted  the  appellee  to  appear  and  assert  title  to  the  prop- 
erty in  dispute.  There  had,  it  is  true,  been  a  sale  of  the  flour, 
and  the  appellants  had  received  the  money  from  the  sheriff, 
but  the  order  of  sale  expressly  provided  that  the  sheriff 
should  "  hold  the  proceeds  subject  to  the  ultimate  decision  of 
this  cause; "  and  when  the  court  permitted  the  appellants  to 
have  the  use  of  the  money,  on  giving  bond  with  sureties,  it 
was  not  intended  to  change  the  nature  of  the  fund,  or  to  de- 
prive a  claimant,  if  he  proved  successful  in  his  suit,  of  the  ben- 
efits secured  to  him  by  the  act  of  1839,  c.  39.  "  The  effect  of 
the  sale  was  to  convert  the  goods  into  money,  which  remained 
in  the  hands  of  the  sheriff  to  await  the  determination  of  the 
attachment,  subject  to  any  claims  that  might  have  been  asserted 
against  the  goods  themselves: "  O'Brien  v.  Norri$}  16  Md.  122 
[ante,  p.  284].  The  bond  was  required  for  the  indemnity  of  all 
concerned,  and  indeed,  an  accommodation  to  the  plaintiffs,  who 
could  not  have  obtained  the  use  of  the  money  without  it.  And 
although  it  might  furnish  a  cause  of  action  against  the  obligors, 
their  liability  depended  on  the  termination  of  the  suit  adversely 
to  the  plaintiffs,  and  of  necessity  implied  a  controversy  about 
the  property  in  the  present  case.  This  doubtless  was  the  un- 
derstanding of  the  court  and  the  parties,  and  they  ought  not 
to  pervert  the  court's  indulgence  into  a  means  of  protracting 
the  litigation  if  the  case  goes  against  them. 

The  objection  that  the  appellee  was  prosecuting  another  suit 

for  the  same  cause  cannot  be  sustained.     The  case  of  Trieber 
▲m.  dm.  vol.  Lxxvn-ao 
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v.  Blocker,  10  Md.  14,  though  not  decided  on  the  same  state  of 
facts,  must  govern  the  present,  the  same  principle  being  appli- 
cable to  both. 

The  result,  as  to  the  rulings  on  the  prayers  and  the  instruc- 
tion given,  must  depend  on  the  ownership  of  the  flour  at  the 
time  the  attachment  was  laid.  And  here  we  may  remark  that 
the  doctrine  of  stoppage  in  transitu  is  not  involved;  the  prayers 
do  not  present  the  case  in  that  aspect,  nor  have  the  counsel  6o 
treated  it;  for  on  both  sides  it  appears  to  have  been  conceded 
that  if  the  title  passed  to  Howard,  the  attachment  would  lie. 

The  flour  was  purchased  by  Richardson,  on  the  fifteenth  of 
January,  1857,  "  to  be  delivered  at  the  buyer's  option,  at  any 
time  between  the  fifteenth  and  twenty-eighth  of  February,  pay- 
able on  delivery;  or  if  not  demanded  previous  to  the  twentieth 
of  February,  the  seller  may  require  payment  on  that  day,  or 
any  day  thereafter."  On  that  day,  Hinks's  bill  for  the  flour 
was  paid.  On  the  same  day,  Richardson  drew  the  bill  of  ex- 
change on  Howard  for  the  purchase-money  of  the  flour,  at  one 
day  after  sight,  and  negotiated  it  at  bank.  The  draft  was 
accepted  on  the  twenty-first,  protested  at  Alexandria  on  the 
twenty-fifth,  returned  to  the  bank  and  taken  up  by  Richard- 
son on  the  twenty-seventh.  In  the  mean  time — on  the  twenty- 
third  and  twenty-fifth — all  the  flour  had  been  marked  with 
the  initials  of  Howard  and  of  the  ship,  as  directed  by  Rich- 
ardson, and  delivered  to  the  warehouseman  of  the  ship's 
agents.  It  is  admitted  that  the  flour  was  purchased  by  the 
claimant,  on  account  of  Howard,  and  the  evidence  shows  that 
it  was  purchased  to  be  shipped  to  Liverpool  on  his  account. 
It  is  not  shown  why  the  flour  was  sent  to  the  ship  before  ad- 
vice of  the  non-payment  of  the  draft.  An  inference  may  be 
drawn  from  this  fact  that  the  claimant,  after  the  acceptance, 
considered  the  purchase  as  closed.  As  the  case  is  presented 
by  the  record,  it  was  a  sale  on  credit,  though  indefinite  as  to 
time  of  payment,  because  of  the  uncertainty  when  the  draft 
would  be  accepted. 

There  is  evidence  in  the  cause  warranting  the  conclusion 
that  Richardson  bought  the  flour  as  Howard's  agent;  but  as 
the  counsel  have  considered  the  transaction  as  a  purchase  by 
Richardson  of  flour  intended  for  Howard,  and  a  sale  of  that 
flour  by  Richardson  to  Howard,  and  as  the  rulings  below  ap- 
pear to  have  befen  based  on  that  theory  of  the  case,  we  shall 
view  it  in  that  aspect. 

The  first  prayer  asserts  that  the  sale  to  Howard,  marking 


June,  I860.]     Hall  &  Lonet  v.  Richardson.  307 

the  flour,  and  delivering  it  to  the  warehouseman  to  be  shipped, 
the  drawing  of  the  draft,  its  negotiation  for  value,  and  ac- 
ceptance by  Howard,  are  sufficient  in  law  to  prevent  the 
claimant's  recovery.  The  second  prayer  affirms  that  the  sale 
and  the  draft,  and  its  acceptance  and  negotiation,  operated  a 
transfer  of  the  flour  to  Howard,  and  that  the  claimant  cannot 
recover,  although  the  draft,  on  being  protested,  was  taken  up  by 
Richardson.  And  the  third  goes  upon  the  ground  that  the 
facts  stated,  as  to  the  draft,  constituted  a  payment  to  Richard- 
eon  by  Howard  for  the  flour,  unless  the  claimant  showed  that 
it  was  not  intended  as  payment.  The  propositions  presented 
by  the  last  two  are  substantially  embraced  by  the  first. 

Many  cases  have  been  decided  in  reference  to  the  sale  and 
delivery  of  chattels.  The  principles  governing  such  questions 
appear  to  be  well  settled,  but  much  difficulty  is  often  presented 
when  judicial  tribunals  come  to  apply  them,  arising:  from  the 
great  variety  of  mercantile  transactions.  Some  of  the  cases 
are  difficult  to  be  reconciled,  if  not  altogether  inconsistent, 
with  others,  and  in  most  it  may  he  said  that  tho  courts  have 
endeavored  to  ascertain  the  intent  of  the  parties,  and  applied 
that  test  as  a  controlling  principle  in  defining  their  rights  and 
obligations,  inattention  to  which  has,  not  un  frequently,  caused 
great  injustice.  Regard  must  be  had  to  all  the  facts  bearing 
upon  the  particular  question,  and  especially  to  the  character 
of  the  transaction  in  which  the  parties  may  have  been  engaged, 
to  ascertain  whether  the  delivery  was  such  as  the  nature  of 
the  case  admitted:  2  Kent's  Com.  500.  The  flour  was  not  to 
be  sent  to  Howard,  or  actually  delivered  to  him;  its  proper 
destination  was  the  ship  Annapolis,  by  which  it  was  to  have 
been  carried  abroad,  and  for  which  purpose  it  had  been  pur- 
chased, and  when  marked  and  delivered  to  the  proper  agent 
of  the  ship,  it  was  in  a  custody  consistent  with  the  execution 
of  that  purpose;  it  was  as  complete  a  delivery  as  the  subject- 
matter,  under  the  circumstances,  reasonably  allowed.  That 
delivery  to  the  master  or  agent  of  a  vessel,  where  the  goods 
are  designed  for  shipment,  is  equivalent  to  delivery  to  the 
vendee:  See  2  Id.  499  et  6eq.;  and  Story  on  Sales,  sec.  30G. 
Where  the  goods  are  ponderous,  actual  delivery  is  not  required; 
a  constructive  delivery  may  be  implied  from  various  acts, 
among  which  are  designating  them  for  the  use  of  the  purchaser 
by  marking,  or  removing  them  for  the  purpose  of  being  de- 
livered: Clary  v.  Frayer,  8  Gill  &  J.  398;  Van  Brunt  v.  Pile,  4 
Gill,  270  [45  Am.  Dec.  125];  Atwell  v.  Miller,  G  Md.  10  [61 
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Am.  Dec.  294];  Hodgson  v.  Le  Brety  1  Camp.  233;  Story  on 
Sales,  sec.  311;  2  Kent's  Com.  500,  503.  It  is  reasonable  to 
suppose,  from  the  nature  of  the  transaction,  that  the  flour  was 
so  delivered  in  pursuance  of  such  understanding  between  the 
parties  to  the  sale.  It  is  not  pretended  that  Richardson  de- 
signed to  ship  the  flour  as  his  own;  why,  then,  did  he  send  it 
to  the  ship,  except  for  the  purpose  of  shipment  on  Howard's 
account,  in  accordance  with  his  object  in  authorizing  the 
purchase?  By  the  terms  of  the  purchase  from  Hinks,  he  had 
until  the  twenty-eighth  of  February  to  remove  the  flour.  This 
was  after  the  due-day  of  the  draft,  and  afforded  abundant 
time  to  have  made  the^delivery  after  having  received  notice  of 
its  payment,  if  payment  was  a  condition  precedent  to  the 
'transfer  of  the  title  to  Howard. 

Reliance  was  placed,  in  argument,  on  the  circumstance 
that  Richardson  had  taken  the  receipts  from  the  warehouse- 
man in  his  own  name,  as  showing  an  intention  not  to  part  with 
the  control  over  the  flour.  We  do  not  think  that  this  fact  is 
sufficient  to  warrant  the  presumption  suggested,  for  the  pur- 
pose of  overcoming  the  legal  effect  of  his  other  acts  in  the 
business.  The  evidence  does  not  show  that  the  bill  of  lading 
would  necessarily  have  been  made  out  in  his  name,  and  if 
this  had  been  done,  an  assignment  to  Howard  would  have 
made  the  shipment  conform  to  the  original  object  of  the  pur- 
chase as  fully  as  if  the  receipts  and  bill  of  lading  had  been 
taken  in  his  name.  It  was  a  proper  precaution  on  the  part  of 
Richardson  to  identify  this  flour  as  that  shipped  by  him  on 
Howard's  account,  in  the  event  of  any  question  being  raised 
as  to  the  fact  of  delivery. 

In  the  absence  of  testimony  qualifying  or  explaining  these 
acts  of  Richardson,  we  must  conclude  that  he  considered  How- 
ard entitled  to  the  flour  on  his  acceptance  of  the  draft,  and 
that  he  designed  the  delivery  to  the  warehouseman  as  a  com- 
pletion of  the  contract,  by  which  the  property  was  transferred 
to  the  purchaser,  and  the  title  of  the  vendor  divested. 

We  are  also  of  opinion  that  the  title  passed  to  Howard  upon 
his  acceptance  of  the  draft,  independent  of  the  delivery.  A 
note  or  acceptance  given  at  the  time  of  purchase  does  not 
destroy  the  vendor's  right  of  action  on  the  original  agreement 
for  the  sale  of  goods,  but  it  is  a  payment  sub  modo:  Patapsco 
Ins.  Co.  v.  8mithy  6  Har.  &  J.  166  [14  Am.  Dec.  268];  it  sus- 
pends the  right  to  sue  for  the  price  until  the  expiration  of  the 
credit,  and  operates  to  pass  title  to  the  vendee,  subject,  of 
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coarse,  to  the  vendor's  lien,  if  he  has  not  parted  with  posses- 
sion, or  to  his  right  of  stoppage,  if  the  goods  are  in  transitu. 
The  interests  of  trade,  and  the  variety  and  extent  of  circula- 
tion of  property  which  it  has  introduced,  require  that  it  should 
be  so,  for  most  commercial  transactions  are  based  on  nego- 
tiable securities,  and  where  the  terms  of  the  contract  are 
complied  with,  possession  may  be  demanded  by  the  vendee, 
because  right  of  possession  accompanies  the  title:  Clary  v. 
Frayer,  8  Gill  &  J.  898.  Though  this  rule  of  law  may  be  dis- 
pensed with  by  agreement,  according  to  the  maxim,  Modus  et 
conventio  vincunt  legem:  Keener  v.  Harrod,  2  Md.  73  [56  Am* 
Dec.  706];  Broom's  Maxims,  c.  7,  p.  303;  Walker  v.  Birch,  6 
T.  B.  258. 

In  the  case  of  Dixon  v.  Yates,  5  Barn.  &  Adol.  313,  S.  C. 
27  Eng.  Com.  L.  86,  where  the  vendee  gave  his  acceptances  for 
the  price  of  the  article,  but  there  was  no  actual  delivery,  it 
was  held  that  while  the  bills  were  running,  the  vendee  had  the 
power  to  take  it  into  his  possession,  and  to  dispose  of  and  sell 
it,  but  not  having  exercised  that  power  by  any  sufficient 
means,  the  property  revested  in  the  seller  upon  the  bills  being 
afterwards  dishonored,  and,  accordingly,  his  lien  for  the  pur- 
chase-money was  recognized.  The  difficulty  in  the  case  was, 
whether  there  had  been  such  a  delivery  to  the  purchaser  as  de- 
feated the  seller's  lien,  but  Lord  Denman  and  the  other  judges 
treated  the  bills  of  exchange  as  a  payment  sufficient  to  vest 
the  title  in  the  vendee.  It  does  not  follow,  however,  that  such 
a  payment  will  merge  the  cause  of  action  on  the  original  con- 
tract between  the  parties,  if  the  note  or  bill  is  not  paid:  See- 
Smith's  Merc.  Law,  ed.  1858,  624,  661;  Smith's  Law  of  Con- 
tracts, 330;  Story  on  Contracts,  sees.  484,  500;  Chitty  on 
Bills,  8th  ed.,  80, 84;  Combs  v.  Bateman,  10  Barb.  573;  Chitty 
on  Contracts,  353;  Hevaison  v.  Guthrie,  2  Bing.  N.  C.  755;  S. 
C,  29  Eng.  Com.  L.  477;  Bunney  v.  Poyntz,  4  Barn.  &  Adol. 
668;  S.  C,  24  Eng.  Com.  L.  118. 

The  question  of  title  is  not  affected  by  the  subsequent  failure 
of  Howard  to  pay  the  draft.  If  one  sells  to  another,  who  be* 
comes  insolvent  before  payment,  the  property  in  the  goods 
passes  to  the  vendee,  though  the  vendor  may  have  a  remedy 
for  the  price  by  lien  or  stoppage  in  transitu,  according  to  the 
situs  of  the  property  at  the  time  of  failure  to  pay:  Chitty  on 
Caatractsf  335.  In  this  case,  Howard  became  bound  for  the 
floor  on  the  twenty-first  of  February;  that  liability  was  to  the 
bank,  or  to  whoever  might  have  become  the  holder  of  the  draft. 
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Is  it  just  that,  being  so  liable  by  reason  of  Richardson's  act 
in  negotiating  the  draft,  the  latter  should  be  considered  as 
owner,  and  the  flour  liable  to  seizure  for  his  debts,  while  Howard 
might  have  the  money  to  pay  ?  If  this  were  an  attachment, 
at  suit  of  Richardson's  creditors,  claiming  the  property  as  his, 
we  do  not  suppose  any  authority  could  be  produced  to  the  effect 
that  under  the  circumstances  disclosed  by  the  record,  the  title 
remained  in  the  vendor,  and  had  not  passed  to  the  vendee,  and 
we  are  not  aware  of  any  principle  of  law  to  warrant  such  an 
unreasonable  conclusion. 

There  was  error  also  in  the  instruction  which  the  court  gave. 
By  the  first  clause,  the  jury  was  required  to  find,  as  essential 
to  the  plaintiffs'  recovery,  a  sale,  delivery,  and  payment  by 
the  bill  of  exchange,  whereas,  if  there  was  a  sale  and  delivery, 
or  a  sale  and  payment,  the  title  passed;  and  by  the  second 
clause,  the  jury  was  authorized  to  find  for  the  defendant  on 
certain  facts,  as  to  some  of  which  the  record  furnishes  no  evi- 
dence. Without  adverting  to  other  objections  urged  in  argu- 
ment, the  judgment  must  be  reversed  on  all  the  rulings  of  the 
court  below. 

Judgment  reversed,  and  procedendo  ordered. 

Sale  of  Attached  Goods  '  by  Order  of  Court,  Effect  of,  upon 
Claimant's  Rights:  See  O'Brien  v.  Norris,  ante,  p.  284. 

Vendor  mat  Stop  Goods  in  Transitu  in  Case  of  Vendee's  Insolvency, 
where  the  goods  have  been  shipped  on  credit:  Chandler  v.  Fulton,  60  Am.  Dec. 
188;  Sawyer  v.  JosUn,  49  Id.  768;  see  O'Brien  v.  Norris,  ante,  p.  284,  and  note. 

Delivery  of  Goods  to  and  their  Acceptance  by  Carrier  Named  bt 
Purchaser  is  sufficient  receipt  and  acceptance  to  take  sale  out  of  the  statute 
of  frauds:  Spencer  v.  Hale,  73  Am.  Deo.  309,  note  312.  The  contrary  is  held 
in  Jones  v.  Mechanics'  Bank,  29  Md.  298,  and  the  principal  case  is  declared 
not  to  be  in  conflict. 

Delivery  to  Carrier  or  Warehouseman  Named  by  Buyer  is  Delivery 
to  Buyer,  and  the  goods  are  at  his  risk:  Bradford  v.  Marbury,  46  Am.  Dec. 
264;  People  v.  Haynes,  28  Id.  530;  see  also  Bonner  v.  Marsh,  48  Id.  754. 

Sale  without  Delivery  is  Valid  against  Vendor:  Webber  v.  Davis, 
69  Am.  Dec.  87,  note  90;  Winslow  v.  Leonard,  62  Id.  354,  note  359;  bat  see 
Sleeper  v.  Pollard,  67  Id.  741.  Upon  payment  of  price,  property  vests  in 
purchaser  without  actual  delivery:  Griffin  v.  Chubb,  58  Id.  85,  and  note; 
Waldron  v.  Chase,  59  Id.  56. 

Title  to  Goods  Sold  may  Vest  in  Vendee,  even  while  vendor  has  such 
remaining  control  over  the  goods  as  entitles  him  to  a  lien  for  unpaid  purchase 
money  or  to  the  right  of  stoppage  m  transitu,  or  to  the  right  of  rescinding  the 
sale,  if  there  be  no  occasion  for  the  exercise  of  these  rights:    Winslow  v. 
Lanier,  62  Am.  Dec  354. 

Constructive  Delivery  of  Ponderous  and  Bulky  Articles  d  Suffi- 
cient: Winslow  v.  Leonard,  62  Am.  Dec.  354,  note  359.    The  principal  cast 
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b  died  to  this  point  in  Tktmqpnn  v.  Baltimore  &  O.  B.  X.  Co.,  28  Md.  405. 
Barrels  of  flour  in  a  warehouse  were  held  to  be  constructively  delivered  under 
the  circumstances,  in  Horr  v.  Barker,  70  Am.  Dee.  791. 

Tbi  principal  case  is  cttxd  to  the  point  that  possession  of  property  by 
vendee  or  hie  agent,  and  return  of  the  sheriff  upon  the  process  of  attachment 
si  pftea/oeM  evidence  of  the  title  of  the  vendee:  While  v.  Soiomomkf,  80  Md. 
ML 


Hoffman  Steam  Goal  Go.  v.  Cumberland  Goal 

and  Iron  Co. 

[16  Maryland,  456.  J 

TeUBTEEB    CANNOT   PURCHASE  AT  THEIR  OWN    SALES,    EITHER  DlRECTLY  OB 

Indirectly,  and  if  they  do,  such  purchase  will  be  set  aside  on  the  proper 
sad  reasonable  application  of  the  parties  interested.  This  doctrine  ap- 
plies to  purchases  by  persons  acting  in  any  fiduciary  capacity,  which 
imposes  upon  them  the  obligation  of  obtaining  the  best  terms  for  the 
vendor,  or  which  has  enabled  them  to  acquire  a  knowledge  of  the  prop- 
erty. 
Director  of  Corporation  Holds  Relation  of  Trust  to  Stockholders 


Ddsctob  of  Corporation  is  not  Competent  to  Become  Purchaser  of 
ns  Property,  and  the  sale  to  him  cannot  be  upheld  if  resisted  by  the 
corporation  where  he  was  a  director  at  the  time  the  sale  was  contem- 
plated and  made,  and  actively  participated  in  all  measures  tending  to 
the  completion  of  the  sale,  and  had  full  knowledge  of  all  the  circum- 
stances attending  its  progress. 

16  Render  Act  of  Ratification  by  Corporation  of  Sale  of  its  Prop- 
erty to  director  effective  and  conclusive,  the  corporation  must,  at  the 
tune  of  the  ratification,  be  fully  aware  of  every  material  circumstance  of 
the  transaction,  and  of  the  real  value  of  the  property;  must  have  acted 
with  perfect  freedom  of  volition;  and  must  have  been  not  only  aware  of 
the  facts,  but  apprised  of  the  law  as  to  bow  those  facts  would  be  dealt 
with  if  brought  before  a  court  of  equity. 

Party  Joining  with  Director  of  Corporation  in  Purchase  of  Prop- 
erty of  Corporation  must  be  presumed  to  be  aware  of  relationship  of 
his  co-purchaser  to  the  corporation,  and  is  therefore  affected  by  whatever 
legal  disability  to  make  such  purchase  attached  to  the  director  by  rea- 
son of  that  relation. 

Where  Director  of  Corporation  Purchased  Lands  from  Corporation 
and  then  united  with  others  in  forming  a  new  corporation  in  which  he 
became  an  officer  and  director,  and  for  almost  all  the  shares  of  which  he 
subscribed,  and  on  the  next  day,  in  pursuance  of  one  entire  plan,  con- 
veyed the  lands  to  the  new  company,  the  new  company  cannot  claim  te 
be  a  bona  fide  purchaser  without  notice. 

Bill  in  equity.    The  opinion  states  the  caee. 

William  SchUy,  for  the  appellant 

George  A.  Thrvston  and  George  W.  Dobbin,  tot  the  appellee* 
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By  Court,  Le  Grand,  C.  J.  This  is  an  appeal  from  an  ordez 
granting  an  injunction,  and  from  a  subsequent  order  continu- 
ing the  same,  upon  the  hearing  of  a  motion  to  dissolve,  passed 
by  the  circuit  court  of  Allegany  county,  in  an  equity  cause 
therein  depending,  in  which  the  Cumberland  Coal  and  Iron 
Company  was  the  complainant,  and  Allen  M.  Sherman,  Wil- 
liam B.  Dean,  and  the  Hoffman  Steam  Coal  Company  were 
defendants.  The  motion  to  dissolve  was  made  by  all  the  de- 
fendants, and  being  overruled  in  the  opinion  of  the  court, 
after  an  amendment  was  made  to  the  bill  of  complaint,  the 
formal  order  was  filed,  the  amended  bill  having  been  answered 
by  all  the  defendants.  The  Hoffman  Steam  Coal  Company 
alone  appealed. 

The  object  of  the  bill  is  to  cause  to  have  declared  null  and 
void  certain  deeds  of  lands  from  the  complainant  to  Messrs. 
Sherman  and  Dean,  and  the  cancellation  of  a  contract  entered 
into  with  them  by  the  complainant,  for  the  transportation  of 
coal,  etc.,  over  a  railroad  belonging  to  the  latter.  And  also 
to  procure  a  transfer  of  the  aforesaid  lands  to  the  complainant, 
the  same  having  been  conveyed,  as  also  the  contract  of  trans- 
portation, to  the  appellant.  The  bill  prays  an  accounting  on 
the  part  of  the  defendants,  as  to  the  coal,  etc.,  which  have  been 
mined  and  transported  from  the  lands  mentioned  in  the  pro- 
ceedings; and  also  an  injunction  restraining  the  disposition 
and  sale  of  any  of  said  lands,  the  stock  of  the  appellant,  or 
the  transfer  of  the  contract  relating  to  transportation. 

The  whole  equity  of  the  complaint  rests  on  two  principal 
allegations:  1.  Fraud  in  fact  on  the  part  of  Sherman  and 
Dean  in  their  dealings  with  the  property  of  the  complainant; 
and  2.  That  if  there  be  no  such  fraud  in  fact  as  to  viti- 
ate the  whole  transaction,  the  law,  under  the  circumstances  of 
this  case,  imputes  such  knowledge  to  the  appellant  of  the  rela- 
tion of  Sherman  to  the  complainant  and  the  course  of  14s  pro- 
ceedings as  will  affect  its  title  with  whatever  infirmity  belonged 
to  his  title. 

The  principal  and  operative  facts  detailed  in  the  bill  of  com- 
plaint may  be  thus  stated: 

The  complainant  was  incorporated  by  the  state  of  Maryland, 
at  December  session,  1840.  Andrew  Mehaffey  was  its  presi- 
dent from  the  twentieth  of  March,  1854,  to  the  seventh  of  June, 
1858.  Sherman  became  a  director,  by  an  election  to  fill  a 
vacancy,  on  the  twenty-first  of  February,  1855,  and  continued 
to  be  such  until  the  twenty-ninth  of  May,  1858.    On  the  fourth 
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of  April,  1855,  Sherman  was  appointed  chairman  of  a  commit- 
tee to  prepare  by-laws,  and  as  such,  on  the  fourth  day  of  June, 
1855,  reported  to  a  meeting  of  stockholders,  that  an  executive 
committee  should  be  created,  to  be  constituted  of  three  direc- 
tors, two  of  whom  to  form  a  quorum,  the  committee  to  be  ap- 
pointed exclusively  by  the  president;  that  in  pursuance  of  the 
authority  conferred  upon  him  by  the  adoption  of  the  report, 
the  president,  Mehaffey,  appointed  Messrs.  Sherman,  Francis 
Bloodgood,  and  Joseph  Torrey  an  executive  committee,  and 
as  such  they  assumed  to  act  on  the  twenty-ninth  of  May, 
1858,  but  they  never  kept  any  record  of  their  proceedings. 
That  on  the  ninth  of  October,  1855,  Sherman,  at  a  meeting  of 
the  board  of  directors  of  the  complainant,  held  in  the  city  of 
New  York,  proposed  for  the  adoption  of  the  directors,  which 
was  done,  the  following  resolution:  "  Resolved,  that  the  presi- 
dent appoint  a  committee  of  five  directors,  whose  duty  it  shall 
be  to  prooeed  to  the  company's  property  in  Maryland,  and 
ascertain  how  much  and  what  part  of  their  lands  can  be  sold 
without  interfering  with  the  working  and  facilities  of  the  com- 
pany; and  if  practicable,  that  they  apportion  and  set  off,  by 
metes  and  bounds,  such  portions  as  they,  in  their  judgment, 
shall  deem  advisable,  and  report  the  result  of  their  commis- 
sion to  this  board  at  the  earliest  day  practicable."  Sherman 
was  appointed  chairman  of  the  committee,  having  associated 
with  him  on  it  Joseph  Torrey,  M.  N.  Falls,  William  Petit,  and 
Francis  Bloodgood.  This  committee  was  appointed  by  the 
president,  Mehaffey,  who,  on  motion,  was  added  to  it.  Only 
Sherman,  Mehaffey,  and  Petit  acted  and  visited  the  lands.  On 
the  eleventh  of  December,  1855,  they  made  a  report  recom- 
mending a  sale  of  a  portion  of  the  lands  of  the  complainant; 
a  resolution  was  passed  authorizing  a  sale  of  land  for  two  hun- 
dred thousand  dollars.  On  the  fifteenth  of  January,  1856, 
another  resolution  was  passed,  which,  after  referring  to  that  of 
the  eleventh  of  December,  and  declaring  its  execution  to  have 
been  found  impracticable,  proceeds  as  follows:  "  It  is  under- 
stood that  a  sale  of  a  less  quantity  of  land,  for  one  hundred  and 
fifty  thousand  dollars,  or  thereabouts,  may  be  effected,  which 
sale,  it  is  believed,  will  accomplish  all  the  ends,  etc.;  therefore, 
ieeolved,  that  the  president  and  secretary  be  and  they  are 
hereby  authorized  and  directed  to  make  such  sale,  by  execut- 
ing a  deed  of  the  land  to  be  sold,  and  to  make  and  execute 
sach  covenants  and  agreements,  on  the  part  and  in  the  behalf 
if  this  company,  and  a«  they  may  deem  necessary  to  accom- 
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plieh  the  ends  above  mentioned.  Resolved,  that  the  president 
be  and  he  is  hereby  authorized  to  modify  the  terms  and  con- 
ditions of  such  sale,  in  his  discretion,  if  he  shall  deem  it  neces- 
sary to  the  accomplishment  of  such  sale." 

On  the  twenty-second  of  April,  1856,  at  the  city  of  New 
York,  a  deed  of  conveyance  of  certain  lands  belonging  to  the 
complainant,  and  therein  described,  and  a  certain  agreement 
relating  to  transportation,  were  executed  and  delivered  by 
Mehaffey,  as  president,  to  Sherman  and  Dean.  This  transac- 
tion was,  on  the  thirteenth  of  May,  1856,  reported  to  a  meet- 
ing of  the  directors  of  the  Cumberland  Coal  and  Iron  Company, 
and  according  to  the  minutes  of  its  proceedings,  "  after  expla- 
nations," it,  as  well  as  the  acts  of  the  president  and  secretary, 
were  by  the  board  "  unanimously  approved,"  and  a  copy  of 
the  deed,  together  with  the  agreement  entered  into,  directed 
to  be  placed  on  file  for  future  reference. 

On  the  nineteenth  day  of  August,  1858,  the  Hoffman  Steam 
Coal  Company  of  Allegany  county  was  formed  under  the 
act  of  assembly  of  this  state  of  1852,  c.  822.  On  the 
twentieth  of  August,  1858,  Sherman  and  wife  and  Dean  con- 
veyed to  the  Hoffman  company  the  land  which  had  been  con- 
veyed by  Mehaffey  to  Sherman  and  Dean,  and  according  to 
the  bill  were  about  "to  execute  and  deliver  to  the  said  com- 
pany an  assignment  of  the  aforesaid  contract  for  transporta- 
tion, or  other  instrument  purporting  to  impart  to  the  said 
company  rights  under  and  by  virtue  of  the  said  contract." 
The  bill  alleges  the  capital  stock  of  the  Hoffman  company  to 
consist  of  five  thousand  shares,  of  which  they  charge,  "  on  in- 
formation and  belief,"  Sherman  and  Dean  became  subscribers 
to  the  number  of  four  thousand  nine  hundred  and  ninety 
shares;  that  Sherman  was  a  subscriber  for  about  five  eighths 
of  the  shares,  and  Dean  for  about  three  eighths  of  the  shares; 
and  that  the  other  two  shares  were  nominally  taken  by  other 
parties  for  the  purpose  of  enabling  the  said  parties  to  partici- 
pate in  the  formation  of  the  said  company  and  become  direc- 
tors thereof.  The  bill  charges  that  Sherman,  in  the  form 
of  stock  issued  by  the  Hoffman  company,  still  retains  his 
interest  in  the  lands  mentioned  in  the  deed  executed  by  the 
president  of  the  complainant,  and  also  in  the  contract  of  trans- 
portation, and  that  he  retains  possession  of  the  deeds  and  con- 
tract; that  he  is  an  officer  as  well  as  director  of  the  company, 
and  has  and  exercises  entire  practical  control  of  the  company, 
and  that  the  change  of  convert  >n  of  his  ownership  in  the  lands 
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into  an  interest  in  the  stock  is  a  fraudulent  device  for  the  pur- 
pose and  with  the  design  of  evading  the  jurisdiction  and  pro- 
cess of  the  court.  It  also  charges  that  the  Hoffman  company 
had,  before  the  execution  and  delivery  to  the  said  company  of 
the  deed  by  Sherman  and  Dean,  and  before  its  agreement  to 
purchase  the  lands  thereby  conveyed,  and  before  the  formation 
of  any  contract,  whereby  the  said  company  was  to  acquire 
and  enjoy  any  of  the  advantages  conferred  by  the  said  con- 
tract for  transportation,  and  that  the  defendant  Dean  also  had, 
before  he  entered  into  the  purchase  of  the  lands,  or  into  the 
contract  for  transportation,  full  notice  of  the  frauds  in  said 
sale,  in  the  procurement,  origin,  formation,  execution,  and  de- 
livery of  the  deed,  and  of  the  contract  for  transportation,  and 
of  all  the  facts  relating  thereto. 

In  addition  to  the  fraud  alleged  in  the  procurement  of  the 
deed  and  contract  by  Sherman,  the  bill  alleges  the  price  agreed 
to  be  paid  for  the  land  to  be  grossly  inadequate,  and  the  terms 
of  the  contract  of  transportation  to  be  ruinous  to  the  Cumber- 
land Coal  and  Iron  Company.  It  also  denies  there  has  been  a 
payment  according  to  the  terms  of  the  purchase,  and  asserts 
th?t  Dean  was  but  a  mere  "  representative  man,'9  by  which  is 
meant  one  without  pecuniary  substance.  The  gravamen  of 
the  bill  is  that  Sherman,  with  others,  but  principally  with  Me- 
haffey,  conspired  to  despoil  the  complainant  of  its  property  by 
proceedings  conducted  by  them  as  its  officers,  and  that  full 
knowledge  of  all  the  facts  and  circumstances  was  had  by  the 
Hoffman  company,  Sherman  being  practically  and  really  the 
company;  and  that  whether  or  not  there  be  sufficient  evidence 
of  fraud  in  fact  on  the  part  of  those  charged  with  it,  neverthe- 
less in  the  contemplation  of  the  law  the  transaction  iB  such  as 
will  be  declared  null  and  void,  and  of  non-effect,  on  grounds  of 
public  policy. 

Sherman  and  Dean,  in  their  answers,  deny  all  fraud,  the  lat- 
ter disclaiming  all  knowledge  of  Sherman  or  of  his  transactions 
until  he  became  connected  with  the  purchase  of  the  land.  The 
Hoffman  company,  in  its  answer  sworn  to  by  its  president,  S. 
Brooke  Poetley,  admits  the  formation  of  the  company,  and  that 
Sherman  and  Dean  conjointly  took  the  capital  stock  thereof  to 
the  extent  of  four  thousand  nine  hundred  and  ninety  shares, 
and  avers  that  the  other  ten  shares  were  at  the  same  time  sub- 
scribed for  by  other  parties,  and  denies  that  it  is  true  that  the 
said  ten  shares  were  nominally  subscribed  for  by  said  other 
parties,  and  says  they  were  paid  for  by  such  other  parties,  and 
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were  not  subscribed  for  on  behalf  of  Sherman  and  Dean,  or 
either  of  them.  It  states  that  Sherman  and  Dean  have  since 
sold,  actually  and  bona  fide,  a  large  part  of  their  stock,  so 
that  they  are  not  the  large  holders  they  originally  were.  It 
denies  the  frauds  alleged  in  relation  to  the  conveyance  and 
contract  of  transportation,  and  insists  that  even  if  they  existed 
the  company  had  no  knowledge  of  them,  but  became  the  pur- 
chaser of  said  property,  and  assignee  of  said  contract  of  trans- 
portation, bona  fide  and  for  a  full  and  valuable  consideration. 
It  admits  the  mining  of  coal  on  the  property,  and  sets  up,  as  a 
confirmation  of  the  original  deed  and  contract,  the  fact  of  the 
receipt  by  the  complainant  of  the  price  of  transporting  under 
the  contract. 

A  great  deal  of  testimony  was  taken,  on  the  side  of  the  com- 
plainant, to  show  what  is  alleged  to  be  the  unconscionable 
character  of  the  contract,  and  that  what  was  done  at  the  meet* 
ing  of  the  stockholders  of  the  Cumberland  Coal  and  Iron 
Company,  held  on  the  first  of  June,  1857,  other  than  the  voting 
for  president  and  directors,  was  unauthorized,  and  that  of 
twenty-seven  thousand  nine  hundred  and  ninety-seven  votes 
cast,  twenty-two  thousand  five  hundred  and  eight  were  given 
by  proxy;  that  the  parties  voting  by  proxies  were  only  em- 
powered to  vote  for  president  and  directors,  and  several  par- 
ties were  examined  to  show  that  they,  as  stockholders,  had  no 
knowledge  whatever  of  the  conveyance  to  and  contract  with 
Sherman  and  Dean,  and  never  intended  to  ratify  them.  It  is 
not  necessary  the  testimony,  on  the  one  side  or  the  other, 
should  be  critically  examined,  inasmuch  as,  on  this  appeal,  the 
chief  inquiry  will  be  whether  the  Hoffman  company  has  a 
standing  in  court  as  an  independent  litigant  and  as  a  bona  fide 
purchaser  for  value,  and  without  notice  of  the  circumstances 
preceding  and  conducing  to  its  acquisition  of  title. 

Much  was  said,  and  earnestly  said,  in  argument  in  impeach- 
ment of  the  integrity  of  the  actors  in  these  transactions,  and 
especially  in  the  arraignment  of  the  honesty  of  Sherman  and 
Mehaffey ;  fraud,  studied  and  systematic,  was  imputed  to  them 
throughout  the  whole  of  their  dealing  with  the  matters  in- 
volved in  this  controversy.  Whatever  may  have  been  their 
true  motives  of  action,  the  facts  disclosed  in  evidence  do  not 
demand  that  we  should  brand  them  as  willfully  dishonest. 
One  of  the  most  distinctive  features  in  the  history  of  the  devel- 
opment of  the  mineral  regious  of  our  state  has  been  the  insane 
spirit  of  speculation  which  has  characterized  it  at  almost  every 
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step.  Honest  men  as  well  as  dishonest  men,  uninfluenced  by 
the  disastrous  failures  of  their  predecessors,  have  from  time  to 
time  embarked  in  enterprises,  under  the  delusive  hope  of 
speedily,  and  as  it  were  by  magic,  realizing  princely  fortunes, 
and  have  only  been  awakened  to  a  sense  of  the  unreality  of 
their  calculations  and  hopes  by  the  crash  occasioned  by  their 
utter  prostration  and  ruin.  This  spirit  of  wild  speculation 
ordinarily  blinds  those  who  are  engaged  in  it,  and  subjects  them 
to  the  condition  in  which  they  are  unable  to  see  things  as 
others  see  them.  Legal  disabilities  rarely  occur  to  them;  it 
being,  with  most  of  them,  an  axiom  of  public  or  political  econ- 
omy that  the  exchange  of  one  article  for  another,  at  fictitious 
rates,  and  without  the  bestowal  of  labor  on  either,  increases 
the  value  of  both.  Men  involved  in  transactions  of  this  kind 
very  frequently,  without  the  slightest  consciousness  of  dishon- 
esty of  purpose,  do  things  which  the  law  condemns  and  which 
it  declares  to  be  of  no  value.  It  is  to  guard  ugainst  this  prone- 
ness  to  a  non-observance  of  what  is  strictly  right  and  proper 
in  the  dealings  of  corporations,  the  law  has  wisely  interposed 
its  checks  and  prohibitions;  and  we  think,  in  the  present 
aspect  of  this  case,  these  are  all-sufficient  to  justify  the  action 
of  the  circuit  court,  without  staining  the  reputation  of  any  of 
the  parties  to  the  controversy  with  fraud  or  perjury.  Upright- 
ness and  integrity  of  character  are  too  precious  a  possession  to 
be  dealt  with  lightly  anywhere,  and  ought  not  especially  to  be 
sullied  by  the  judgment  of  a  court  of  justice,  except  on  clear 
and  conclusive  evidence. 

The  first  matter  of  .inquiry  is  the  nature  and  legal  effect  of 
the  transactions  of  Sherman  with  the  Cumberland  Coal  and 
Iron  Company. 

The  whole  evidence  incontestably  establishes  these  facts:  1. 
That  Sherman  was  a  director  of  the  Cumberland  Coal  and 
Iron  Company  from  the  twenty-first  of  February,  1855,  to  the 
twenty-ninth  of  May,  1858;  2.  That  on  the  ninth  of  October, 
1855,  on  motion  of  Sherman,  a  committee  was  appointed  to 
visit  the  lands  of  the  company  in  Maryland,  and  report  on  the 
expediency  of  selling  a  portion  of  them,  and  of  which  com- 
mittee he  acted  as  chairman,  and,  as  the  organ  of  which,  he 
recommended  a  sale,  etc.;  3.  That  on  the  twenty-second  of 
April,  1856,  Sherman  received  the  deed  to  himself  and  Dean 
for  the  land,  and  the  contract  relating  to  the  transportation 
over  the  railroad  of  complainant. 

It  thus  appears  that  Sherman  was  a  director  in  the  Cum- 
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berland  Coal  and  Iron  Company  from  the  incipiency  of  the 
project  to  dispose  of  a  part  of  its  property  down  to  its  consum- 
mation, and  so  remained  for  more  than  two  years  thereafter. 
He  actively  participated  in  all  measures  tending  to  the  com- 
pletion of  the  sale,  and  of  course  had  full  knowledge  of  all 
the  circumstances  attendant  on  its  progress.  About  this  the 
documentary  proof  allows  of  not  a  shadow  of  doubt. 

Under  this  state  of  case  the  question  is,  whether  Sherman 
was  competent  to  become  a  purchaser  of  the  property  of  the 
plaintiff. 

In  considering  the  capacities  of  a  trustee  to  purchase  the 
property  of  his  cestui  que  trust,  the  authorities  regard  them 
under  two  classifications:  1.  Where  a  trustee  buys  or  con- 
tracts with  himself,  or  several  trustees,  of  which  he  is  one.  or 
a  board  of  trustees;  2.  Where  the  dealing  of  the  trustee  is 
with  a  cestui  que  trust,  who  is  sui  juris,  and  competent  to  deal 
independently  of  the  trustee  in  respect  to  the  trust  estate. 

Whether  the  transactions  of  Sherman  be  considered  under 
the  one  or  the  other  head  is  immaterial  so  far  as  this  appeal 
is  concerned,  for,  in  our  judgment,  in  either  case,  they  cannot 
be  upheld  if  resisted.  The  distinction  between  the  two  classes 
of  cases  consists  in  this:  that  in  the  first  the  contract  is  void- 
able absolutely  at  the  instance  of  the  cestui  que  trust,  without 
regard  to  its  fairness;  whilst  in  the  second,  although  the  pre* 
sumptions  of  the  law  are  against  the  contract,  yet  permission 
is  given  to  the  trustee  to  show  the  perfect  bona  fides  of  the 
transaction,  and  circumstances  relieving  it  from  the  censure 
of  the  law.  This  is  a  distinction  recognized  in  most  of  the 
books,  but  it  is  not  universally  so.  So  far  from  it,  some  of  the 
cases  insist,  with  great  earnestness,  that  the  governing  princi- 
ple ought  to  be,  and  is,  the  same  in  both  cases.  It  is  not 
necessary  we  should  investigate  the  solidity  of  this  last-men- 
tioned doctrine;  for,  whether  the  dealings  of  Sherman  belong 
to  the  one  or  the  other  class,  they  equally  fall  under  the  cor- 
rection of  a  court  of  equity. 

The  necessity  of  good  faith — and  that  free  from  suspicion, 
as  far  as  practicable — between  the  principal  and  agent  is  the 
main  pillar  of  support  to  the  doctrine;  the  necessity  of  it 
underlies  all  the  decisions.  Remembering  the  weakness  of 
humanity,  its  liability  to  be  seduced  by  self-interest  from  the 
straight  line  of  duty,  the  sages  of  the  law  inculcate  and  enjoin 
a  strict  observance  of  the  divine  precept,  "  Lead  ub  not  into 
temptation." 
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In  this  state,  as  elsewhere,  it  is  well  settled  that  trustees 
cannot  purchase  at  their  own  sales,  either  directly  or  indirectly, 
and  if  they  do,  such  purchase  will  be  set  aside,  on  the  proper 
and  reasonable  application  of  the  parties  interested:  Richard- 
son v.  Jones,  3  Gill  &  J.  184  [22  Am.  Dec.  293].  This  doc- 
trine, which  is  applicable  to  trustees,  applies  also  to  purchases 
by  persons  acting  in  any  fiduciary  capacity,  which  imposes 
upon  them  the  obligation  of  obtaining  the  best  terms  for  the 
vendor,  or  which  has  enabled  them  to  acquire  a  knowledge  of 
the  property.  The  authorities  supporting  it  are  numerous  and 
uncontradictory;  they  will  be  found  brought  together  to  a  con- 
siderable number  in  the  notes  to  the  case  of  Fox  v.  Mackreth, 
1  White  &  Tudor's  Lead.  Eq.  Cas.  105.  A  director  in  a  com- 
pany holds  such  a  relation  to  its  stockholders.  The  house  of 
lords,  in  the  case  of  the  Aberdeen  Railway  Company  v.  Blaikie, 
1  Macq.  461,  held  that  a  contract,  entered  into  by  a  manufac- 
turer for  the  supply  of  iron  furnishings  to  a  railway  company  of 
which  he  was  a  director,  or  the  chairman,  at  the  date  of  the 
contract,  was  invalid,  and  not  enforceable  against  the  com- 
pany; and  Lord  Cran worth,  in  delivering  the  opinion,  said: 
"A  corporate  body  can  only  act  by  agents,  and  it  is  of  course 
the  duty  of  those  agents  so  to  act  as  best  to  promote  the  inter- 
ests of  the  corporation  whose  affairs  they  are  conducting. 
Such  an  agent  has  duties  to  discharge,  of  a  fiduciary  charac- 
ter, towards  his  principal,  and  it  is  a  rule  of  universal  applica- 
tion that  no  one  having  such  duties  to  discharge  shall  be 
allowed  to  enter  into  engagements  in  which  he  has,  or  can 
have,  a  personal  interest  conflicting,  or  which  possibly  may  con- 
flict, with  the  interests  of  those  whom  he  is  bound  to  protect. 
Bo  strictly  is  this  principle  adhered  to  that  no  question  is  al- 
lowed to  be  raised  as  to  the  fairness  or  unfairness  of  a  contract 
bo  entered  into.  It  obviously  is,  or  may  be,  impossible  to 
demonstrate  how  far,  in  any  particular  case,  the  terms  of  Buch 
a  contract  have  been  the  best  for  the  cestui  que  trust  which  it 
was  possible  to  obtain.  It  may  sometimes  happen  that  the 
terms  on  which  a  trustee  has  dealt,  or  attempted  to  deal,  with 
the  estate  or  interests  of  those  for  whom  he  is  a  trustee,  have 
been  as  good  as  could  have  been  attained  from  any  other  per- 
son; they  may  even,  at  the  time,  have  been  better.  But  still, 
80  inflexible  is  the  rule,  that  no  inquiry  on  that  subject  is  per- 
mitted. The  English  authorities  on  this  subject  are  numerous 
and  uniform."  The  same  views  are  expressed  in  the  case  of 
Michoud  v.  Girodj  4  How.  503,  a  case  elaborately  discussed  by 
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counsel  and  court.  "The  rule/'  Bay  the  court,  " embraces 
every  relation  in  which  there  may  arise  a  conflict  between  the 
duty  which  the  vendor  or  purchaser  owes  to  the  persons  with 
whom  he  is  dealing,  or  on  whose  account  he  is  acting,  and  his 
own  individual  interest." 

These  citations  are  sufficient  to  show  that  the  dealings  of  the 
defendant,  Sherman,  with  the  property  of  the  complainant, 
fall  directly  within  the  prohibition  of  the  rule,  and,  as  a  conse- 
quence, obnoxious  to  disavowal. 

But  it  is  said,  however  this  may  be,  the  whole  transaction 
was  fully  ratified  and  confirmed  by  the  complainant,  which 
ratification  and  confirmation  relieved  it  from  all  legal  infirm- 
ity. An  attentive  consideration  of  its  whole  history,  as  de- 
tailed in  the  record,  has  not  brought  us  to  this  opinion.  The 
law  governing  questions  of  ratification,  in  cases  like  the  pres- 
ent, is  well  settled.  To  render  the  act  of  ratification  effective 
and  conclusive,  certain  considerations  are  necessary.  At  the 
time  of  the  supposed  ratification,  the  principal  must  have  been 
folly  aware  of  every  material  circumstance  of  the  transaction, 
the  real  value  of  the  subject  of  the  contract,  and  his  act  of 
ratification  must  have  been  an  independent  and  substantive 
act,  founded  on  complete  information,  and  of  perfect  freedom 
of  volition.  And,  in  addition  to  all  this,  the  cestui  que  trust 
must  not  only  have  been  acquainted  with  the  facts,  but  ap- 
prised of  the  law,  how  those  facts  would  be  dealt  with  if 
brought  before  a  court  of  equity:  Lewin  on  Trusts,  ed.  1858, 
615. 

This  last  requisite,  it  is  nowhere  shown  in  the  proof,  has 
been  complied  with.  But,  on  the  contrary,  it  is  fairly  to  be 
inferred  that  the  stockholders  believed  they  were  concluded 
by  what  had  been  done,  and  this  inference  is  particularly' 
strengthened  by  the  circumstance  that  the  modification  in  the 
contract  of  transportation  was  solicited  and  granted,  not  as  a 
matter  of  right,  but  as  a  concession  on  the  part  of  the  bene- 
ficiaries under  it.  In  this  view,  it  is  not  necessary  we  should 
dwell  more  fully  on  the  other  facts  attending  the  negotiation 
and  sale.  Such  commentary  properly  belongs  to  the  final 
hearing. 

As  to  Dean,  it  is  only  necessary  to  observe  that  it  is  impos- 
sible to  believe  he  was  ignorant,  when  he  became  associated 
in  the  transaction,  of  the  fact  that  Sherman  was  a  director  in 
the  Cumberland  Coal  and  Iron  Company.  We  cannot  suppose 
aim  to  have  become  a  party  to  a  contract,  involving  enormous 
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rams  of  money  and  great  liabilities,  without  some  knowledge 
of  the  existence  and  organisation  of  the  corporation  with  which 
he  was  dealing  to  so  great  an  extent  Imputing  to  him  the 
possession  of  ordinary  intelligence,  and  judging  of  his  trans* 
actions  by  the  rules  which  usually  influence  human  conduct, 
when  taken  in  connection  with  all  the  facts  and  circumstances 
6«rrounding  him,  we  are  led  to  the  conclusion  that  he  had 
knowledge  of  the  relation  which  Sherman  bore  to  the  coal  and 
iron  company,  and  is,  therefore,  affected  with  whatever  of  legal 
disability  belonged  to  Sherman,  by  reason  of  that  relation. 

But  it  is  urged  that  however  defective  the  title  of  Sherman 
sad  Dean  may,  under  the  circumstances,  have  been,  the  title 
of  the  Hoffman  Steam  Coal  Company  of  Allegany  is  never- 
theless good  and  free  from  blemish,  it  having  been  acquired 
imafide  and  without  notioe. 

In  view  of  the  facts  of  this  case,  it  is  immaterial  to  inquire 
what  would  be  the  principles  applicable  to  a  case  in  which  the 
defendant  had,  in  point  of  fact,  become  possessed  of  title  bona 
Jidef  and  without  notice  of  the  circumstances  impairing  tha 
claimed  by  those  from  whom  it  was  derived.  The  facts  of  this 
case  are  too  palpable  to  allow  of  conjecture;  and  they  all  show 
that,  whatever  knowledge  Sherman  had,  must  have  been  pos- 
sessed by  the  Hoffman  Steam  Coal  Company  of  Allegany 
county.  This  company  was  incorporated  under  the  act  of 
1862,  on  the  nineteenth  of  August,  1858,  and  on  the  day  follow* 
ing,  the  deed  was  made  to  it  in  pursuance,  clearly,  of  one  entire 
plan.  Sherman  and  Dean  becoming  the  owners  of  four  thousand 
nine  hundred  and  ninety-six  of  the.  five  thousand  shares,  into 
which  the  capital  stock  was  divided,  it  was,  in  fact,  but  a  con- 
trivance whereby  the  same  property  was  held  by  the  same 
parties,  but  under  a  different  name.  The  testimony  of  Shoe- 
maker shows  that  his  ownership  of  one  share  was  unreal;  that 
he  never  did  pay  for  it,  and  that  his  participation  in* the 
organization  of  the  company  was  merely  to  oblige  other  parties, 
towards  whom  he  held  friendly  relations;  and,  notwithstand- 
ing the  statement  of  Postley  to  the  contrary,  it  is  no  violent 
presumption  that  others,  whose  names  were  used  in  the  organi- 
tation  of  the  company,  occupied  the  same  relation  to  it  as  did 
Shoemaker.  If  the  facts  of  this  case  were  deemed  insufficient 
to  establish  notice,  then  it  is  difficult,  if  not  absolutely  impos- 
sible, to  imagine  a  combination  of  circumstances  adequate  to 
such  a  result.  The  whole  case  shows  that  in  the  early  stages 
of  the  existence  of  the  appellant,  so  far  as  its  property  and 
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transactions  were  concerned,  it  and  Sherman  were  one  and  the 
same.  In  conveying  to  the  Hoffman  company  he  was  but 
conveying  to  himself. 

It  appears  from  the  evidence  that  some  of  the  shares  in  the 
stock  of  the  Hoffman  Steam  Coal  Company  were  held  by  other 
persons  than  Sherman  and  Dean,  prior  to  the  sixth  day  of 
December,  1858,  the  date  of  the  filing  of  the  original  bill,  and 
it  is  contended  that  as  to  them,  they  being  bona  fide  holders 
without  notice,  the  objections  urged  against  Sherman  and 
Dean  are  not  applicable.  There  is  no  doubt  that  where  a  pur- 
chaser, with  notice  from  a  trustee,  conveys  for  valuable  con- 
sideration to  another  person,  who  has  no  notice  of  the  trust,  the 
estate  will  not  be  affected  with  the  trust  in  the  hands  of  the 
second  purchaser:  Hill  on  Trustees,  516.  But  as  to  share- 
holders so  situated,  there  is  no  question  presented  by  this  ap- 
peal. It  is  only  as  to  the  right  of  the  appellant  to  ask  a 
reversal  of  the  order  of  the  court  that  we  are  now  called  upon 
to  decide.  We  need  not,  therefore,  look  into  the  testimony  for 
the  purpose  of  discovering  what  number,  if  any,  shares  of  stock 
were  held  by  innocent  parties  before  the  filing  of  the  bill. 

We  think  the  objections  to  the  sufficiency  of  the  bills  of 
complaint  were  properly  disposed  of  by  the  judge  of  the  circuit 
court.  The  charge  of  fraud  is  made  specifically,  and  the  in- 
validity of  the  deeds  given  subsequently  to  that  of  the  twenty- 
second  of  April,  1856,  is  assailed  on  the  same  ground  as  is 
that. 

We  are  of  opinion  there  is  an  abundance  in  the  case,  as  now 
made,  to  justify  the  continuance  of  the  injunction  until  final 
hearing,  and  we  accordingly  affirm  the  orders  of  the  circuit 
court  of  the  twenty-fifth  day  of  May,  1859,  refusing  to  dissolve 
the  injunction,  and  also  the  order  of  the  third  day  of  October, 
1859,  overruling  the  motion  made  by  the  appellant  to  dissolve 
the  injunction. 

Orders  affirmed. 

Eccleston,  J.,  delivered  a  concurring  opinion. 


Director  ov  Corporation  Stands  in  Fiduciary  Relation  to  Stock- 
holder: Philadelphia  etc  R.  R.  Co.  v.  CowtU,  70  Am.  Dec.  128;  see  Hodge* 
t.  New  England  Screw  Co.,  63  Id.  624,  and  extensive  note  637-651.  Director* 
and  managers  of  corporations  and  other  companies  are  equally  within  the 
role  which  guards  and  restrains  the  dealings  and  transactions  between  trustee 
and  cestui  que  trust  and  the  agent  and  his  principal  They  are  in  fact  trustee* 
and  agents  of  the  bodies  they  represent:  Cumberland  Ooal  and  Iron  Co.  ▼• 
Parish,  42  Md.  605,  citing  the  principal 


Bee.  1800.]  Craufubd  v.  B'lackbubn.  328 

BjmuAnxHff  of  Pmmnraii  to  bx  Bikdihq  must  bs  Mass  win  Khowl* 
bmb:  2H0ey»v.  JTorn*fc68Ain.  Dec  235,  aiul  cmm  died  in  the  note  287. 
Ho  ratification  will  estop  the  principal  unless  he  hit  been  made  aware  of  all 
the  material  facta  and  circumstances  of  the  transaction  that  would  in  any 
way  mflnfTi**  hia  mind  or  affect  the  value  of  the  oontraot:  Gttmm  etc  R.  B* 
Cb.  v.  KeOu,  77  OL  437,  citing  the  principal  case. 

Katifigatioh  bt  Obbtui  que  Tbubt  must  bs  Maps  with  Full  Khowl* 
edoe  of  hia  legal  and  equitable  righto:  Mul/ordv.  Jflsxft,  64  Am.  Deo.  472. 
To  make  an  act  of  ratification  effective,  the  cestui  que  true*  moat  not  only  have 
bean  acquainted  with  the  facta,  bat  apprised  of  the  law  as  to  how  those  facts 
would  be  dealt  with  if  brought  before  a  court  of  equity:  Pakro  v.  Ffcssry,  87 
sfd.486;  Trader  v.  Lowe,  46  Id.  11,  citing  the  principal  case. 

PURCHASE   BT  TRUSTEE  OF   PrOPERTT  OF    CESTUI  QUE  TRUST:   See  ChOT* 

pamm^e  Appeal,  72  Am.  Dec  789;  Mulford  v.  Mimeh,  64  Id.  472;  and  oaaes 
cited  in  the  note  477.  Party  cannot  unite  opposite  characters  of  buyer  and 
•eller:  Remiek  v.  BuMerfield,  Id.  316;  TisdaU  v.  Tisdale,  Id.  776;  Jews*  v. 
Miller,  61  Id.  751.  No  person  can  be  permitted  to  purchase  an  interest  where 
be  has  a  duty  to  perform  inconsistent  with  the  character  of  the  purchaser: 
Maryland  Fbre  Ins.  Co.  v.  Dakymplc,  26  Md.  206;  Cumberland  Coal  and  Iron 
Co.  v.  Paritf,  42  Id.  606;  dtmg  the  principal  case. 

Boha  Fjlum  Purchaser  or  Trust  Property  without  Noras  of  Trust 
n  hot  Ajibotbd  bt  It:  Wym  v.  Dandridge,  72  Am.  Deo.  149,  note  162. 

Person  Pahticipattnq  with  Full  Knowledge  with  Trustee  zh  Pur- 
chase ov  Teubt  Property  is  equally  chargeable  with  the  trust:  CDeU  v. 
Roger*,  44  Wis.  180,  citing  the  principal  case;  see  Heth  v.  Richmond  etc  R. 
R.  Co.,  60  Am.  Dec  88;  Sutton  v.  Sutton,  66  Id.  109. 

The  principal  cash  m  gixkd  to  the  point  that  the  cestui  que  trust  has  his 
election  to  ratify  the  act  of  the  trustee,  and  insist  upon  all  the  advantage  of 
it,  or  to  disaffirm  it  M  toto,  as  shall  be  most  to  his  interest:  Oilman  etc  R.  ML 
Co.  v.  KtUy,  77  DL  436. 


Gbaufubd  v.  Blackburn. 

[17  Maryland,  49.] 

X*  Matters  of  Pedigree,  Declarations  of  Dboxasbd  Member*  of  Fam- 
ily abb  Admitted,  and  the  term  "pedigree"  embraces  not  only  descent 
and  relationship,  but  also  the  facts  of  birth,  marriage,  and  death,  sad 
the  time  when  these  events  happen. 

NECESSITY  OF    PaRTTOUaJUI  CASS    DOBS   NOT    DETERMXZfB  APMTWmmJTY  OF 

Declarations  concerning  Pedigree,  but  they  are  admitted  as  primary 
evidence  on  such  subjects  by  the  established  rule  of  law,  which,  though 
said  to  have  had  its  origin  in  necessity,  is  universal  in  its  application. 
Declarations  of  Dbcibaskd  Members  or  Family  regarding  Pedigree 
ass  hot  Secondary  Evidence  to  be  excluded  as  not  the  best  evidence, 
where  a  witness  can  be  had  who  speaks  upon  the  subject  from  his  own 
knowledge;  so  the  declarations  of  a  deceased  father  are  admissible  in  re- 
buttal of  the  testimony  of  the  mother  that  they  were  married,  and  their 
offspring  was  legitimate. 

DECLARATIONS    OF   PARENTS  ABB   HOT   ADMISSIBLE  TO   BiSTARDTIB  ISSUE  if 

the  marriage  be  proved  or  admitted. 
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Upon  Quumov  am  NUsbuos  m  kojt,  Pwlaratiojw  or  Payxtjbs  Tm- 
selve%  II  deceased,  that  they  were  or  were  not  married,  provided  the? 
were  made  ante  litem  tnpktm,  are  edmistrihle  evidence  of  the  tact  daoteej. 

Hearsay  Eyidjwob  ov  Mathcrs  of  Pihobsb  must  Pbogod  kbim*  Gknpi 
Mtobib  or  Family  to  which  it  relates,  bat  it  is  sufficient  that  the  de- 
clarant be  connected  by  extrinsic  evidence  with  one  branch  of  the  family 
touching  which  the  declaration  is  tendered. 

Urov  Issue  or  Markups  vex  son,  Declarations  or  Alleged  Bxjbbjup^ 
Deceased,  that  he  was  never  married  to  alleged  wife,  are  admissible  to 
disprove  the  alleged  marriage,  and  likewise  his  wiU,  containing  declara- 
tions to  the  same  effect. 

Application  for  letters  of  administration.  The  plaintiff's, 
second  exception  was  to  the  admission  in  evidence  of  the  will 
of  Thomas  B.  Craufurd,  when  offered  by  the  defendant  for  the 
purpose  of  showing  the  solemn  declaration  of  the  testator  of 
the  illegitimacy  of  his  children.  The  will  had  been  admitted 
to  probate,  and  described  the  plaintiff  as  testator's  "  natural 
son  by  Elizabeth  Taylor,"  and  his  other  children  as  his  "  nat- 
ural children  and  daughters  by  the  said  Elisabeth  Taylor," 
and  devised  and  bequeathed  all  his  property  to  them.  The 
opinion,  in  other  respects,  states  the  case.  l 

Robert  J.  Brent  and  Thomas  <?.  Pmttf  for  the  appellant 

(7.  0.  Magruder  and  Thomas  8.  Alexander,  for  the  appellee. 

By  Court,  Babtol,  J.  Dr.  David  Craufurd,  late  of  Prince 
George's  county,  died  about  the  fifth  day  of  December,  1859, 
intestate  and  unmarried,  leaving  neither  widow  nor  child,  nor 
any  descendants,  father,  mother,  brother,  or  sister.  The  ap- 
pellant applied  to  the  orphans'  court  for  letters  of  administra- 
tion on  his  estate,  claiming  to  be  the  legitimate  son  of  Thomas 
B.  Craufurd,  deceased,  who  was  a  brother  of  Dr.  David  Crau* 
furd.  This  application  was  resisted  by  the  appellee,  upon 
the  ground  that  Thomas  B.  Craufurd  never  was  lawfully  mar- 
ried to  the  mother  of  the  appellant;  and  that  he,  the  appellee, 
being  first  cousin  to  the  decedent,  is  next  of  kin,  and  entitled 
to  letters  of  administration  on  his  estate. 

At  the  instance  of  the  parties,  three  issues  were  framed  by 
the  orphans'  court  and  sent  to  the  circuit  court  of  that  county 
for  trial;  and  the  cause  was  afterwards  removed  to  the  circuit 
court  for  Charles  county. 

The  issues  were  as  follows:  1.  Whether  your  petitioner, 
George  T.  Craufurd,  is  one  of  the  next  of  kin  to  the  said  David 
Craufurd,  on  the  part  of  the  father  of  said  David  Craufurd; 
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8.  Whether  there  is  any  male,  other  than  your  petitioner, 
George  T.  Craufurd,  of  the  next  of  kin  to  the  said  David 
Craufurd;  3.  Whether  the  said  Thomas  B.  Craufhrd  was  ever 
lawfully  married  to  the  said  Elizabeth  Taylor,  before  or  after 
the  birth  of  the  said  George  T.  Craufurd. 

The  verdict  of  the  jury  upon  all  the  issues  was  against  the 
appellant,  who  reserved  two  exceptions  at  the  trial,  which  are 
presented  for  our  decision  on  this  appeal. 

A  great  deal  of  testimony  was  produced,  which  it  is  unneces- 
sary for  us  to  notice.  It  was  properly  submitted  to  the  jury, 
and  passed  upon  by  them. 

The  maiden  name  of  the  mother  of  the  appellant  was  filita- 
beth,  or  Betsy,  Taylor.  To  prove  that  she  was  lawfully  mar- 
tied  to  Thomas  B.  Craufurd,  the  appellant  offered,  with  other 
evidence,  the  declarations  of  Thomas  B.  Craufurd,  made  on 
several  occasions,  to  the  effect  that  she  was  his  wife;  and  also 
called  his  mother  to  the  stand,  who  testified  that  she  and 
Thomas  B.  Craufhrd  were  married  by  a  Catholic  priest  in  the 
city  of  Washington,  in  1835.  To  rebut  this  evidence,  the  ap- 
pellee offered  the  declarations  of  ThomaB  B.  Craufhrd,  made 
In  the  year  1837,  and  afterwards,  that  he  was  not  married  to 
Betsy  Taylor;  to  which  the  appellant  objected,  but  the  circuit 
court  decided  the  evidence  to  be  admissible,  and  the  propriety 
of  this  ruling  forms  the  subject  of  the  first  exception. 

By  the  ordinary  rules  of  evidence,  the  declarations  of  per- 
sona not  parties  to  the  cause  are  excluded  on  the  ground  that 
they  are  mere  hearsay.  But  it  is  a  well-recognised  exception 
to  this  rule  that,  in  matters  of  pedigree,  the  declarations  of  de- 
ceased members  of  the  family  are  admitted:  Cope  v.  Pearte,  7 
GDI,  247;  Charlotte  Hall  School  v.  QreenweU,  4  Gill  &  J.  416. 

"The  term  'pedigree'  embraces  not  only  descent  and  rela- 
tionship, but  also  the  facts  of  birth,  marriage,  and  death,  and 
the  time  when  these  events  happen  :*  Cope  v.  Pearce,  7  Gill, 
264.  This  exception  to  the  general  rule  had  its  origin  in  the 
necessity  of  the  case.  "From  the  necessity  of  the  thing,9* 
said  Lord  Mansfield,  in  Berkeley  Peerage  Case,  4  Camp.  415, 
"the  hearsay  of  the  family  as  to  marriage,  births,  and  the 
like,  are  admitted; n  this  language  is  cited  in  Cope  v.  Peareef 
7  Gill,  264.  But  it  is  objected  that  although  such  declarations 
to  prove  pedigree  are  ordinarily  admissible,  yet*  they  ought  to 
have  been  excluded  in  this  case,  because  the  necessity  did  not 
exist,  there  being  a  party  to  the  alleged  marriage,  living  and 
competent  to  testify,  and  because  it  was  inadmissible  upon  the 
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principle  that  the  best  evidence  of  which  the  nature  of  the 
thing  is  capable  must  be  given. 

This  objection  arises  from  a  misapprehension  of  the  rule. 
Such  declarations  are  not  held  to  be  admissible  or  inadmissi- 
ble according  to  the  necessity  of  the  particular  case;  but  they 
are  admitted  as  primary  evidence  on  such  subjects  by  the  es- 
tablished rule  of  law,  which,  though  said  to  have  had  its 
origin  in  necessity,  is  universal  in  its  application.  Nor  do 
such  declarations  stand  upon  the  footing  of  secondary  evi- 
dence, to  be  excluded  where  a  witness  can  be  had  who  speaks 
upon  the  subject  from  his  own  knowledge.  "  Hearsay  evi- 
dence is  of  course  inadmissible,  if  the  person  making  the 
declaration  is  alive  and  can  be  called.  But  the  declaration  of 
a  deceased  mother,  as  to  the  time  of  the  birth  of  her  son,  are 
admissible,  though  the  father  is  living  and  not  called:"  Hub- 
back  on  Succession,  660,  48  Law  Lib. 

In  this  case,  the  testimony  of  the  appellant's  mother  was  prop- 
erly admitted;  its  weight  was  exclusively  a  question  for  the 
jury;  but  it  cannot  be  said,  as  matter  of  law,  to  have  conclu- 
sively established  the  marriage,  so  as  to  exclude  other  contra- 
dictory and  rebutting  evidence,  which  was  legally  competent 
and  admissible  for  the  purpose  of  disproving  her  statement. 

In  Hubback  on  Succession,  243,  47  Law  Lib.,  it  is  said: 
"The  proof  of  marriage  by  the  register,  or  by  the  testimony  of 
witnesses,  is  not,  in  questions  of  legitimacy,  considered  the 
only  best  evidence,  within  the  rule  which  requires  such  evi- 
dence to  be  produced,  or  its  non-production  accounted  for. 
Notwithstanding  the  existence  of  this  evidence,  marriage  may 
be  proved  by  reputation  and  declarations,  and  presumed  from 
circumstances.1'  This  language  will  be  found  to  be  sustained 
by  the  authorities,  which  warrant  us  in  saying  that  the  same 
principle  applies  where  the  declarations  are  adduced  for  the 
purpose  of  disproving  the  alleged  marriage. 

It  has  been  contended  on  the  part  of  the  appellant,  that  this 
evidence  ought  not  to  have  been  admitted,  because  it  tended 
to  bastardize  the  issue,  and  neither  the  personal  testimony  of 
the  parents  nor  their  declarations  are  admissible  for  that 
'  purpose.  In  Goodright  v.  Moss,  2  Cowp.  594,  Lord  Mansfield 
eaid:  "It  is  a  rule  founded  in  decency,  morality,  and  policy, 
that  they  [father  and  mother]  shall  not  be  permitted  to  say, 
after  marriage,  that  they  have  had  no  connection,  and  there- 
fore that  the  offspring  is  spurious."  In  that  case,  the  question 
was  as  to  the  time  of  the  birth  of  the  child,  and  the  declara- 
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tions  of  the  deceased  parent  were  admitted  to  prove  that  ha 
was  born  before  marriage;  the  rule  just  cited  was  there  held 
to  be  inapplicable.  We  consider  it  alike  inapplicable  to  the 
case  before  us. 

The  distinction  which  we  deduce  from  all  the  authorities  is 
this:  If  marriage  be  proved  or  admitted,  declarations  of  the 
parents  will  not  be  admitted  to  defeat  the  consequences  of 
marriage,  as  that  the  children  are  bastards;  but  where  the 
question  is  marriage  vel  non>  "the  declarations  of  the  parties 
themselves,  if  deceased,  that  they  were  or  were  not  married, 
provided  they  were  made  ante  litem  motam,  are  admissible 
evidence  of  the  fact  declared:"  See  Hubback  on  Succession, 
244,  and  authorities  there  cited;  1  Phill.  Ev.,  ed.  1869,  251, 
note  1. 

One  other  rule  has  been  invoked  by  the  appellant  in  support 
of  his  objection  to  this  evidence.  It  is  said  that  in  order  to 
make  Thomas  B.  Craufard's  declarations  evidence,  it  must 
first  be  proved,  aliunde,  that  he  was  a  deceased  relation  of  the 
appellant,  which  is  not  shown  by  proving  that  he  was  th« 
putative  father  only;  and  in  support  of  this,  the  counsel  cited 
Hubback  on  Succession,  657,  where  it  is  said:  "The  rule  is 
now  well  established  that  hearsay  evidence  on  matters  of 
pedigree,  to  be  admissible,  must  proceed  from  some  member 
of  the  family  to  which  it  relates;  and  the  declarations  of  an 
illegitimate  member  of  the  family  have  been  held  inadmis- 
sible." But  the  same  author,  on  page  660,  Bays:  "  It  is  suffi- 
cient that  the  declarant  be  connected  by  extrinsic  evidence 
with  one  branch  of  the  family,  touching  which  the  declaration 
is  tendered.  To  require  proof  of  his  connection  with  both 
branches  would  be  to  render  the  declaration  itself  superfluous, 
as  the  very  fact  in  proof  of  which  it  is  used  would  then  be 
established."  See  Monhion  v.  Attorney-General,  2  Buss.  A  M. 
147;  8.  C,  6  Eng.  Con.  Ch.  436.  According  to  the  rule  laid  down 
by  Lord  Brougham  in  the  case  last  cited,  it  is  sufficient,  in 
order  to  admit  the  declarations  of  Thomas  B.  Craufurd,  to 
prove  his  relationship  with  the  decedent  David  Craufurd;  the 
question  here  being  whether  the  appellant  is  next  of  kin  to 
David  Craufurd. 

But  without  relying  on  this  point,  upon  the  authority  of  the 
case  of  Monkton  v.  Attorney-General,  supra,  which  was  wholly 
unlike  the  present,  we  are  of  opinion  that  the  objection  of  the 
appellant,  now  under  consideration,  will  not  bear  the  test  of  ex- 
amination.   The  appellant,  after  offering  evidence  that  he  was 
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the  reputed  son  of  Thomas  B.  Crauford,  to  prove  his  legitimacy, 
offers  the  declarations  of  Thomas  B.  Crauford  to  establish  his 
marriage  with  Elizabeth  Taylor,  the  mother  of  the  appellant. 
The  appellee,  to  rebut  this,  offers  the  declarations  of  Thomas 
B.  Craufurd,  to  the  effect  that  he  never  was  married  to  Eliza- 
beth Taylor,  and  that  the  appellant,  though  his  son,  is  not 
legitimate.  Then  the  objection  is  made  that  these  last  dec- 
larations are  inadmissible,  unless  the  foundation  is  first  laid, 
by  proving  that  the  appellant  is  legitimate,  for  without  that,  it 
is  said  the  declarant  is  not  legally  related  to  the  appellant. 
Such  a  proposition  involves  a  contradiction  in  itself,  and  needs 
no  argument  or  authority  to  refute  it  As  we  have  said  before, 
all  the  authorities  establish  that  where  the  question  is  marriage 
vd  non,  the  declarations  of  the  parties  to  the  alleged  marriage, 
if  deceased,  are  admissible  either  to  prove  or  disprove  it  It 
fellows  that,  in  our  opinion,  the  ruling  of  the  circuit  court  on 
the  first  exception  ought  to  be  affirmed.  And  for  the  same 
reasons,  we  affirm  on  the  second  exception,  which  presents 
substantially  the  same  question.  The  last  will  and  testament 
of  Thomas  B.  Crauford  was  properly  admitted  in  evidence,  as 
a  declaration  made  by  him  in  a  most  deliberate  and  solemn 
form. 
Judgment  affirmed. 

Bbabsat  tvisnoi  uro*  Matisbs  oy  Pbhobxs  n  AnmMTBi.m.— Decla- 
rations of  deceased  members  of  the  family  Ate  admisrible:  Vcmgbm  t.  PM*> 
17  Am.  Deo.  770,  node  781.    Hearsay  m  the  family  sad  among  rektiena,  tra- 


Saeftm  ▼•  Jfag,  16  Id.  468.    BriAancs  of  declarations  of  the  members  ef  a 
family  a*  to  pedigree  ere  always  admissible;  Sonet  V,  Jojms,  M  Mi  467; 
emmv,  Jfrnnwiw,  4&  Id.  806,  citing  the  principal  ease. 


Waltebs  v.  Munbob. 

117  lUBTLum,  ma.] 
Hanoi  or  Dnuvn  akd  Nos-PAnmrr  kbd  wot  bs  Granr  to 

who  has  taken  a  deed  of  aQ  the  maker's  property  before  the  note  tafia 

doe. 
Homo*  to  Insane**  ov  Dmu*i>  *ro  Nojraaitaan1  »  aor  Di 

with  by  a  dead  to  the  indorssr  of  all  the  maker's  jasfsalj 

the  maker  after  the  maturity  of  the  note,  and  whioh  contains  no 

or  reference  to  tha  note. 
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n  Ismasaa  nur  Hi  was  Folly  bMttfmto  sea  All  as 

TiiuiLw  forth*  ttiktrnmit  b*  uadBtttood  to  rate  to  his  kgd  Ufr> 

lAtiM,  »4  cannot  teasdantood  todsftmhimof  Us  lsgsl  dtlaoM  to 

the  note,  tied  upon  want  of  notioa. 

Pabtt  Who  has  Qivmk  to  JxntT  Whols  of  Braises  Takes  tvm  Ooat- 

<iaiwict  aflatwanb  obJ60t|  on  ids  ground  of  wttatmti  to  tfas  ssla- 

of  ens  of  tbs  wittMOOM  wncte  tastfasony 


Actio*  by  Walters  and  Harvey,  composing  the  firm  of 
Walters  4  Co.,  as  holders  of  a  promissory  note  against  Munroe 
as  indorser  thereof!  The  note  was  made  by  Harrison  in  favor 
of  the  defendant  A  commission  to  take  testimony  was  issued 
to  Virginia.  The  testimony  taken  thereunder  showed  that 
Harrison  had  issued  many  notes  with  the  names  of  Munroe 
and  Benton  attached  thereto  as  indorsees,  and  upon  many  of 
them,  and  upon  the  note  in  controversy,  the  name  of  Munroe 
had  been  written  by  Harrison;  and  there  was  0 
show  that  this  was  done  with  the  consent  of  Munroe.  On 
the  ninth  of  January,  1858,  Harrison  executed  to  Funsten  a 
deed  of  trust  of  all  his  property  to  secure  the  payment  of  such 
notes  and  drafts  as  he  had  issued,  and  to  save  harmless  those 
bound  with  him  thereon.  Certain  described  notes  and  drafts 
were  to  be  paid  in  falL,  others  to  be  paid  pro  rata  from  the  sur- 
plus remaining.  Verdict  and  judgment  wore  for  the  defend- 
ant, and  the  plaintiffs  appealed  upon  exceptions  stated  in  the 


V.  C.  JFtymd**  tmd  Tkoma*  9.  Pratt,  fcr  the  appellants. 

By  Court,  GtaLMBototttott,  J.  This  was  an  action  brought 
by  the  appellant*  against  the  appellee,  in  the  circuit  court  ft* 
Prince  Qeor^eTi  county,  to  recover  the  amount  of  a  promissory 
note  tor  three  hundred  and  fifty-two  dollars  and  ninety-seven 
cents,  signed  by  George  W.  Harrison,  and  indorsed  by  the 
appellee,  payable  ninety  day*  after  date,  dated  the  fifteenth  of 
September,  1887,  and  passed  to  the  appellants  by  Harrison. 

The  appellee  pleaded  that  he  did  not  promise  as  alleged, 
and  issue  was  joined.  At  the  instance  of  the  parties  a  com- 
mission to  take  testimony  was  issued  to  two  commissioner*  in 
Alexandria,  Virginia,  who  executed  the  commission  and  re- 
tained the  same,  with  the  testimony  taken  thereunder. 

ftnrt  exception.  At  the  trial  of  this  cause  the  pkrintiflb 
proved  that  they  composed,  at  the  date  of  the  note  sued  on, 
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and  at  the  time  of  bringing  this  suit,  and  are  now  the  persona 
composing  the  firm  of  William  T.  Walters  &  Co.,  and  farther 
offered  in  evidence  the  proof  taken  tinder  the  commission  and 
the  deed  of  trust  mentioned  therein,  and  proved  that  the  ap- 
pellee had  admitted  that  he  was  folly  indemnified  for  all  the 
liabilities  embraced  in  said  deed;  and  then  asked  the  court  to 
give  the  following  instructions: 

"  1.  If  the  jury  believe,  from  the  evidence,  that  the  endorse- 
ment of  the  defendant  on  the  note  in  suit  was  made  by  Har- 
rison, with  the  consent  and  knowledge  of  Munroe,  then  that 
it  is  included  in  the  deed  of  trust,  and  binds  Munroe. 

"  2.  That  if  the  jury  should  further  find,  from  the  proof,  that 
the  said  Harrison  conveyed  all  his  property,  by  said  deed  of 
trust,  to  indemnify  Munroe,  then  that  no  protest  or  notice  of 
non-payment  was  necessary  to  be  given  to  Munroe  to  establish 
his  liability. 

"3.  If  the  jury  should  further  find  that  the  defendant  ad- 
mitted that  he  was  indemnified  for  all  his  liabilities  for  Har- 
rison, that  such  admission  dispensed  with  the  necessity  of 
notice  of  demand,  etc.,  to  bind  him  as  indorser. 

"4.  If  the  jury  should  further  believe,  from  the  testimony, 
that  the  note  in  suit  matured  on  the  seventeenth  of  December, 
1857,  and  the  deed  of  trust,  in  1858,  conveyed  all  the  property 
of  Harrison  to  indemnify  Munroe,  and  that  Munroe  admitted 
that  he  was  fully  indemnified  for  all  his  liabilities  embraced 
in  said  deed,  then  that  the  absence  or  want  of  notice  is  dis- 
pensed with." 

"The  court  granted  the  first,  but  refctsed  the  plaintiftV 
other  prayers,  and  instructed  the  jury  that  if  they  should 
believe  the  facts  upon  which  the  plaintiffs'  prayers  are  hypothe- 
cated, that  the  necessity  of  notice  of  demand  is  not  waived  or 
dispensed  with  by  the  evidence  of  the  case."  The  plaintiffs 
excepted  to  this  ruling. 

Second  exception.  The  plaintiffs  having  offered  the  evidence 
in  the  preceding  exception,  by  agreement  made  a  part  of  this, 
the  defendant  offered  as  a  witness  James  M.  Benton,  one  of  the 
parties  named  in  the  deed  of  trust  to  Funsten.  The  plaintiffs 
objected  to  his  competency  as  a  witness,  upon  the  ground  that 
he  is  interested  in  enlarging  the  trust  fund  applicable  to  his 
own  security,  which  would  be  lessened  by  having  the  judg- 
ment in  this  case  paid  from  the  trust  fund.  But  the  court 
overruled  the  plaintiffs'  objection,  and  permitted  the  said  wit* 
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uses  to  testify  to  the  jury.  The  plaintiffs  excepted.  Upon 
the  ruling  and  instruction  of  the  court,  the  jury  rendered  a 
Terdict  for  the  defendant;  and  the  verdict  and  judgment  being 
against  the  plaintiffs,  they  appealed  to  this  court 

We  regard  the  ruling  of  the  court  below  as  correct  in  both  of 
the  exceptions  in  this  case. 

The  three  prayers  of  the  appellants,  which  were  rejected  by 
the  court,  may  be  considered  together.  Where  an  indorser 
takes  a  deed  of  all  the  maker's  property  before  the  note  falls 
due,  notice  need  not  be  given  to  bind  him;  this  has  been  fre- 
quently decided.  The  reason  is  obvious:  if  he  has  taken  all 
his,  the  maker's,  property,  whether  enough  to  pay  the  note  or 
not,  he  is  as  fully  indemnified  as  he  could  be  by  any  steps  he 
might  use  after  notice  of  demand  and  non-payment.  In  the 
cases  referred  to  in  argument,  the  deeds  were  made  before  the 
maturity  of  the  note:  See  Bond  v.  Farnham,  5  Mass.  170  [4 
Am.  Dec.  47];  Norton  v.  Lewis,  2  Conn.  478;  Barton  v.  Baker, 
1  Serg.  A  R.  884  [7  Am.  Dec.  620];  8  Kent's  Com.  118,  note 
b;  DuvaU  v.  Farmers9  Bank,  9  Gill  &  J.  47;  Bayley  on  Bills,  2d 
Am.  ed.,  605,  and  the  cases  there  cited.  Here,  however,  the 
deed  to  Fnnsten  was  executed  after  the  note  had  fallen  due, 
and  the  question  is,  whether  such  a  deed  dispenses  with  proof 
of  notice  to  the  indorser;  and  we  think  a  sufficient  answer  is, 
that  this  note  is  nowhere  mentioned  or  referred  to  in  the  deed. 
But  then  it  is  said,  if  the  defendant  admits  he  was  lawfully 
indemnified,  that  will  excuse  the  want  of  notice.  Whatever 
effect  such  an  admission  might  have  if  made  by  a  party  with 
foil  knowledge  of  the  facts  which  discharge  him  from  liability 
on  the  note,  it  is  unnecessary  for  us  to  decide.  In  this  case, 
the  declaration  of  Munroe,  relied  on,  is  "  that  he  was  fully  in- 
demnified for  all  his  liabilities  for  Harrison*"  which  must  be 
understood  to  refer  to  his  legal  liabilities,  and  cannot  be  con- 
strued to  deprive  him  of  his  legal  defense  in  this  case,  based 
upon  want  of  notice,  without  which  he  was  not  legally  liable. 

We  think,  therefore,  the  ruling  of  the  circuit  court  in  the 
first  exception  ought  to  be  affirmed. 

The  court  properly  admitted  the  evidence  of  Benton,  men* 
tioned  in  the  second  exception.  The  appellants  had  given  to 
the  jury  the  whole  of  the  evidence  taken  under  the  commis- 
sion, including  Benton's,  and  they  could  not  afterwards 
to  his  competency  on  the  ground  of 

Judgment  affirmed. 


Waxabbb  t .  Hukbos. 


[Maryland* 
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62.  Wo  weirer  leenlti  from  the  mefcer'eoyiweyaf  pmy «  Vj  to  lieeleiie  prior 
to  the  maturity  of  the  note  to  faflaimrifr  the  indoreer  egamit  hfa  ImhiJMee 
for  the  makers  Onamerr.  Perry,  28  Id.  297. 
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Commonwealth  v.  Bioch. 

[14  Obay,  m>] 

Wosns  of  IxDwanaar,  mam  *or  Cliaxit  Wimir,  abb 
mbmd  by  Oovbx  from  an  inspection  of  the  writing. 

Botlubo  Kbft  ato  Used  bob  8alb  of  Goods  n  Rxobtlt 
"Shot"  in  an  indictment  for  larceny. 

Luanrr  nr  "Storm"  on  nr  "Shop. "—The  Miaunhinctai  erinunal statnto 
doaa  not  oontain  the  word  "store, w  and  prescribes  no  pnniahment  for 
laroeny  in  a  store.  Hanoa  an  indictment  for  larceny  "in  a  building 
called  and  being  a  shop  "  is  sustained  by  proof  of  &  larceny  in  a  bidMing 
kept  and  used  for  the  aala  of  goods,  and  called  a  "stare." 

wbxbb  Sbtbbal  Fxlomibb  abb  Oombboibd  Toobtkbb,  abb  Vobm  Pabt 
or  On  Barns  Tbabbaoiiob,  than  one  felony  ia  evidence  to  show  the 
character  of  the  other. 

Oi  Thai,  or  Ihpiotmbjit  von  Labobbt  or  Goods,  It  is  Psora*  to  Abut* 
Xvwbhub  that  Goom  hot  Dbscboto  nr  Ikdiotmbbt  were  taken  at 
the  aama  thne  when  those  therein  described  were  taken,  and  that  they 
were  found  in  the  defendant's  poaacasion,  with  those  described  in  the  in- 
dictment. Snob  goods  may  also  be  exhibited  to  the  jury,  and  taken  by 
thm^  to  their  room. 

Floor  or  Allboed  Valub,  to  Sustain  iHDiorrarr  fob  Stolbh  Goods,  is 
Uhhbgessaby.  It  ia  sufficient  for  oonviction  that  the  property  alleged 
to  bo  stolen  ia  shown  to  be  of  some  ralne.  Things  of  no  value  are  not 
aabjeota  of  larceny. 

Indictment  for  larceny  in  a"  certain  building  called  and 
being  a  ahop,"  in  Blandford.  David  Shurtleff  testified  that 
the  goods  were  his,  and  were  stolen  from  a  "  store  "  owned  and 
kept  by  him  for  the  sale  of  goods.  Defendant  objected  that 
thne  was  a  variance,  because  the  goods  were  alleged  in  the 
bdictment  to  be  "of  Daniel  Shurtleff.9'    The  court  inspected 
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the  indictment,  and  overruled  the  objection  on  the  ground 
that  the  indictment  described  them  as  "  of  David  Shurtleff." 
Defendant  also  objected  that  proof  of  stealing  from  a  "  store  " 
did  not  support  the  allegation  of  larceny  in  a  "  shop."  This 
was  overruled.  The  points  as  to  evidence  of  other  goods,  and 
the  value  of  those  alleged  to  have  been  stolen,  sufficiently  ap- 
pear in  the  opinion.    Verdict,  guilty. 

No  appearance  for  the  defendant. 

S.  H.  Phillips,  attorney-general,  for  the  commonwealth. 

By  Court,  Mktcalf,  J.  1.  Whether  ShurtlefPs  first  name, 
as  written  in  the  indictment,  was  David  or  Daniel,  was  a 
question  for  the  court,  to  be  decided  upon  inspection  of  the 
writing:  Commonwealth  v.  Davis,  11  Gray,  457. 

2.  The  building  in  which  the  goods  were  stolen,  being  a 
place  kept  and  used  for  the  sale  of  goods,  was  rightly  denom- 
inated a  shop,  in  the  indictment,  conformably  to  the  definition 
of  the  word  "shop  "  by  lexicographers  generally,  as  well  as  by 
Williams  and  Tomlins  in  their  law  dictionaries.  Besides,  no 
statute  has  prescribed  a  punishment  for  larceny  in  a  store. 
That  word  is  not  found  in  our  statutes.  Hence  the  fact  that 
the  owner,  in  testifying,  termed  the  building  a  store  was  unim- 
portant. Whatever  name  he  might  give  to  the  building,  it 
was  nevertheless  a  shop. 

8.  The  court  rightly  permitted  Shurtleff  to  testify  that  goods 
not  described  in  the  indictment  were  taken  at  the  same  time 
when  those  therein  described  were  taken,  and  that  they  were 
found  in  the  defendant's  possession,  with  those  described  in 
the  indictment.  "Where  several  felonies  are  connected  to- 
gether," says  Bayley,  J.,  "and  form  part  of  one  entire  transac- 
tion, then  the  one  is  evidence  to  show  the  character  of  the 
other:"  King  v.  Ellis,  6  Barn.  &  Cress.  147, 148;  S.  C,  9  Dow.  A 
By.  178;  see  also  1  Phill.  Ev.,  4th  Am.  ed.,  767;  Archb.  Crim. 
PI.,  10th  ed.,  109.  And  it  is  no  legal  ground  of  exception  that 
the  jury  were  allowed  to  take  into  their  room,  with  the  goods 
alleged  to  have  been  stolen,  the  goods  that  were  taken  at  the 
same  time. 

4.  The  jury  were  correctly  instructed  that  if  they  were  satis* 
fied  by  all  the  evidence,  and  by  inspection  of  the  goods  alleged 
to  be  stolen,  that  they  were  of  any  value,  the  allegation  of  value 
in  the  indictment  was  sustained.  Proof  of  the  alleged  value 
was  not  necessary.  It  was  sufficient  for  conviction  that  the 
property  alleged  to  be  stolen  should  be  shown  to  be  of  some 
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Talue,  at  least  to  the  owner,  if  to  no  one  else— things  of  no 
value  not  being  the  subject  of  larceny:  2  Deacon's  Crim.  Law, 
788;  8  Green!  Ev.,  sec.  168. 
Exceptions  overruled* 

la  Thai.  bob  Labobht,  Just  noou>  Fnro  Valve  or  Sxolbe  Goods: 
J^W  ▼•  4fafc»  *&  Am.  Deo.  579. 

Proof  or  Poaasnos  or  Goon  as  Evmsires  that  Othsb  Goods  save 
nor  Brora:  See  extended  note  to  Emt  t.  Commomoeakk,  70  Am.  Deo. 
447-402,  on  the  enact  of  possession  of  stolen  property  m  eridenoe  of  larceny. 

Teb  FznrcnrAL  oass  was  cddcsd  in  each  of  the  following  authorities,  and 
to  the  point  stated:  0a  the  trial  of  an  indictment  for  larceny  of  a  certain 
paper  witting  called  a  "discharge"  from  the  military  service  of  the  United 
States,  the  eridenoe  showing  that  it  was  obtained  by  falsely  personating  a 
discharged  soldier  with  intent  to  steal  his  bounty  money,  it  is  proper  to  in- 
struct the  jury  as  to  the  proof  of  the  value  of  the  discharge  paper.  It  is  an 
instrument  of  well-known  character.  Its  name  and  description  in  the  indict- 
ment, and  by  the  eridenoe,  wfll  sufficiently  inform  the  Jury  what  it  is,  and 
enable  them  to  judge  whether  it  is  or  may  be  of  any  Telue  to  the  owner.  Its 
inspection  wfll  not  aid  them:  OommommaWk  v.  Lawtem,  108  Miss  481.  Evi- 
dence thai  the  signature  to  a  receipt  for  stolen  articles  is  in  the  handwriting 
of  defendant  is  competent  to  identify  him  as  the  person  who  has  falsely  per- 
sonated another,  and  obtained  the  articles.  It  is  no  objection  to  its  admissi- 
bility for  this  purpose  that  it  also  proves  him  to  be  guilty  of  another  punish- 
able offense.  Where  property  not  mentioned  in  an  indictment  is  found  with 
other  stolen  property  in  defendant's  possession,  and  is  identified  as  having 
bean  with  the  stolen  property  mentioned  in  the  indictment  at  the  time  it  was 
taken,  testimony  concerning  it  will  be  admitted  as  evidence  to  oonneot  de- 
fendant's acts  relative  to  the  property  alleged  in  the  indictment  to  be  stolen, 
finch  evidence  raises  an  inference  that  defendant  was  connected  with  the 
larceny  of  the  other  articles,  taken  at  or  about  the  same  time,  and  is  just  as 
natural,  obvious,  and  legitimate  as  if  the  property  not  mentioned  had 
enumerated  with  the  other  property  in  the  indictment. 


Commonwealth  v.  Sanders. 

[14  Quay,  SM.1 
Dklabaxioes  or  Onb  Aliased  nr  Ivdiotmbut  fob  KintEfir.TMEHT  to  be 
Ownbb  or  RMBum.iD  Fbofbbty  hi  Ivadmbbtblb  to  Donors  be 
TrrLn  on  the  trial  of  suoh  indictment,  though  he  was  dead  at  the  time 
such  declarations  were  offered. 

Indictment  for  embezzling  the  property  of  Allen  Mason. 
Defendant  offered,  on  the  trial,  to  prove  declarations  and  state- 
ments of  Mason,  who  had  since  died,  made  after  the  alleged 
embezzlement  and  before  the  trial,  tending  to  show  that  he 
was  not  the  sole  owner  of  the  property,  but  that  the  defendant 
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also  bad  an  interest  in  it    This  evidence  was  excluded,  and 
defendant  excepted. 

M.  Robinson,  jun.,  for  the  defendant 

8.  H.  Phillip*,  attorney-general,  for  the  commonwealth. 

By  Court,  IIjwbick,  J.  The  evidence  of  the  declaration* 
and  statements  of  Allen  Mason  was  mere  hearsay,  and  for  that 
cause  rightly  rejected:  1  Oreenl.  Br.,  sec.  124.  It  makes  no 
difference  that  he  was  dead,  and  that  therefore  his  testimony 
could  not  be  obtained:  Baxter  v.  Abbott,  7  Gray,  71.  Although 
the  property  alleged  to  have  been  embezzled  belonged  to  him, 
yet  he  was  not  a  party  to  the  record,  but  a  mere  stranger,  and 
therefore  his  declarations  were  in  no  way  admissible  to  control 
or  affect  the  prosecution  against  the  defendant 

Exceptions  overruled. 


Commonwealth  v.  Merrill. 

114  Gray,  416.  j 
Failurb  to  Instruct  Jury  in  criminal  oases  that  the  evidence  given 
not  prove  the  offense  laid  in  the  indictment  is  good  ground  of  exception. 

YBHDIOr,  AS  AGAINST  EviDRNGB,  WILL  NOT  BB  SST  ABTJ>B  ON  BZLL  OF  EX- 
CEPTIONS, in  Criminal  Cask,  where  the  whole  evidence  submitted  to 
the  jury  has  not  been  folly  set  oat  in  the  exceptions,  and  particularly 
where  no  special  instruction  is  asked  by  defendant  as  to  tike  natnre  or 
amount  of  evidence  necessary  to  sustain  tike  entire  offense  laid  in  the 

Vrrdiot  in  Criminal  Casi  will  bb  Sbt  asidb  on  Bill  of  ExoR?noRB> 
where  such  bill  purports  to  set  forth  all  the  evidence  that  was  introdnosd 
in  proof  of  the  offense,  and  it  is  insufficient  to  warrant  a  conviction,  al- 
though no  specific  instruction  to  that  effect  was  requested  in  the  court 
below. 

On  Trial  or  Indictmrnt  Charging;  Drtrndant  with  Assault  on  bb 
Daughter  with  Intent  to  Commit  Rapr,  It  is  No  Evidrnob  of 
Felonious  Intrnt  Chargrd  that  defendant  uncovered  her  person  as 
she  was  lying  asleep  in  bed;  that  he  took  indecent  liberties  with  her  per- 
son; that,  after  she  awoke,  he  endeavored  to  persuade  her  to  let  him  have 
connection  with  her,  and  offered  her  money  to  induce  hex  to  do  so;  and 
that  he  lay  upon  her;  but  that  she  wholly  refused  his  request;  that  de- 
fendant did  not  effect  his  purpose;  and  that  when  she  finally  refused,  he 
desisted  from  his  attempt  and  left  her. 

Indictment  for  an  assault  with  intent  to  commit  a  rape 
It  was  in  evidence  that  defendant,  at  midnight,  with  a  light 
in  his  hand,  entered  the  room  of  his  daughter,  thirteen  yean 
of  age,  and  went  to  her  bed  where  she  was  asleep  in  her  night- 
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clothes,  touched  her  gently  to  ascertain  whether  she  was 
awake,  raised  the  clothes,  and  examined  and  applied  his  hand 
to  her  private  parts  for  half  an  hoar,  desisting  whenever  she 
seemed  to  start  or  likely  to  awake.  She  finally  awoke  and 
sat  up  in  bed,  put  the  clothes  down,  and  said  she  wished  he 
would  go  away.  He  asked  her  to  let  him  have  connection 
with  her,  and  offered  her  money,  but  she  refused.  He  then 
got  into  the  bed  with  his  private  parts  exposed,  laid  one  leg 
over  her,  and  continued  urging  her  to  consent  to  his  wishes; 
took  hold  of  her  hand,  and  asked  her  to  put  it  upon  his  private 
parts.  She  utterly  refused  his  request,  and  told  him  to  get  off 
from  her;  to  get  off  the  bed  and  go  down  stairs,  or  she  would 
call  her  mother.  He  laid  upon  the  bed  for  half  an  hour  or 
more,  and  then  went  down  stairs  to  his  own  bed.  He  did  not 
take  hold  of  her  at  all,  or  use  any  force,  except  as  above  stated. 
The  daughter's  testimony  showed  that  his  private  parts  did 
not  touch  her;  that  he  tried  to  touch  her,  but  did  not  succeed. 
This  is  a  brief  statement  of  the  detailed  bill  of  exceptions, 
which  purported  to  set  forth  all  the  evidence  that  was  intro- 
duced in  proof  of  the  offense.  "  If  the  jury,"  6aid  the  court  in 
his  instructions,  "  from  the  evidence  in  the  case,  are  satisfied 
beyond  a  reasonable  doubt  that  the  defendant  forcibly,  wan- 
tonly, and  indecently  committed  any  violence  upon  the  per- 
son of  his  daughter,  against  her  will,  they  will  convict  him  of 
an  assault.  If  they  are  so  satisfied  that  he  committed  such 
violence  with  intent  to  ravish  her  by  force  and  violence  against 
her  will,  they  will  convict  of  the  whole  offense  charged.  If 
they  have  a  reasonable  doubt  as  to  the  intent,  they  may  acquit 
of  that  part  of  the  charge,  and  convict  of  an  assault,  if  they 
are  satisfied  that  an  assault  was  committed.'1  Verdict,  guilty 
of  the  full  charge,  and  defendant  excepted  to  the  instructions. 

T.  S.  Wakefield,  for  the  defendant. 

8.  H.  Phillips,  attorney-general,  for  the  commonwealth. 

By  Court,  Bigelow,  J.  We  think  it  entirely  clear  that  the 
evidence  at  the  trial  of  this  case  fell  far  short  of  proving  any 
intent  by  the  prisoner  to  have  carnal  knowledge  of  the  prosecu- 
trix by  force  and  against  her  will.  There  was  ample  proof  of 
gross  indecency  and  lewdness,  and  of  an  attempt  by  long-con- 
tinued and  urgent  solicitations  and  inducements  to  lead  the 
prosecutrix  to  consent  to  the  wish  of  the  prisoner  to  have 
sexual  intercourse  with  her.  These  facts  would  have  been 
sufficient  to  warrant  a  jury  in  finding  the  prisoner  guilty  of  an 
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assault:  1  Russell  on  Crimes,  7th  Am.  ed.,  752.  But  there 
was  an  entire  absence  of  all  evidence  of  the  use  of  force. 
There  was  proof  of  no  act  of  violence,  no  struggle,  no  outcry, 
and  no  attempt  to  restrain  or  confine  the  person  of  the  prose- 
cutrix, which  constitute  the  usual,  proper,  and  essential  evi- 
dence in  support  of  a  charge  of  an  intent  to  accomplish  a 
felonious  purpose  on  the  body  of  a  female  by  force  and  against 
her  will.  The  gist  of  the  aggravated  charge  laid  in  the  in- 
dictment against  the  prisoner  was  the  intent  to  ravish. 

In  many  cases,  as  in  the  familiar  instance  of  a  charge  of 
breaking  and  entering  with  intent  to  steal,  proof  of  the  actual 
commission  of  the  larceny  is  decisive  proof  of  the  intent  with 
which  the  entry  was  made.  The  overt  act  leaves  no  room  for 
doubt  as  to  the  felonious  purpose  with  which  the  previous 
criminal  act  was  perpetrated.  But  the  case  at  bar  is  a  very 
different  one.  The  act  itself,  which,  if  committed,  would  be 
decisive  proof  of  the  intent,  was  never  consummated,  and  if  it 
had  been,  would  have  constituted  a  higher  crime  than  that 
charged  in  the  indictment.  The  nature  of  the  charge  presup- 
poses that  the  intent  of  the  prisoner  was  not  carried  out.  It 
is  therefore  necessary  that  the  acts  and  conduct  of  the  prisoner 
should  be  shown  to  be  such  that  there  can  be  no  reasonable 
doubt  as  to  the  criminal  intent.  If  these  acts  and  conduct 
are  equivocal,  or  equally  consistent  with  the  absence  of  the 
felonious  intent  charged,  in  the  indictment,  then  it  is  clear  that 
they  are  insufficient  to  warrant  a  verdict  of  guilty. 

The  facts  in  the  present  case  resemble  those  proved  in  Rex 
v.  Nichol,  Buss.  &  By.  130,  where  it  was  shown  that  a  teacher 
took  very  gross  and  indecent  liberties  with  a  female  scholar 
under  his  control,  of  tender  years,  without  her  consent,  and  it 
was  held  that  be  was  rightly  convicted  of  an  assault,  but  not 
of  an  intent  to  ravish.  So  in  the  present  case,  the  jury  should 
have  been  instructed  that  there  was  no  sufficient  proof  to  main- 
tain the  charge  against  the  defendant  of  an  assault  on  the 
prosecutrix  with  a  felonious  intent  to  have  carnal  knowledge 
of  her  by  force  and  against  her  will.  As  the  case  was  left  by 
the  court  to  the  jury  under  the  instructions  which  were  given 
them,  they  were  at  liberty  to  infer  that  the  evidence  was  suffi- 
cient to  warrant  them  in  finding  the  defendant  guilty  of  the 
aggravated  charge.  This,  we  think,  was  erroneous.  The  omis- 
sion to  instruct  the  jury  in  a  criminal  case  that  the  evidence 
does  not  prove  the  offense  laid  in  the  indictment  is  good 
ground  of  exception:  Commonwealth  v.  Packard,  5  Gray,  101* 
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It  was  urged  by  the  attorney-general  that  the  defendant 
could  not  avail  himself  of  the  objection  that  the  verdict  was 
not  supported  by  the  testimony,  because  this  court  cannot,  on 
a  bill  of  exceptions,  set  aside  a  verdict  as  against  the  evidence; 
and  for  the  further  reason  that  it  does  not  appear  that  any 
special  instruction  was  asked  for  by  the  defendant  at  the  trial 
concerning  the  nature  or  amount  of  evidence  necessary  to  sus- 
tain the  entire  offense  laid  in  the  indictment  These  would 
have  been  decisive  objections,  if,  as  is  usually  the  case,  the 
whole  evidence  submitted  to  the  jury  had  not  been  fully  set 
out  in  the  exceptions  as  allowed  by  the  judge  and  presented 
to  this  court  But  in  the  present  case,  the  judge  is  careful  to 
state  that  the  exceptions  contain  "  a  statement  of  all  the  evi- 
dence of  the  acts  done  by  the  defendant  at  the  time  of  the  al- 
leged assault,"  and  to  add  the  instructions  which  he  gave  to  the 
jury  on  this  evidence.  By  these  it  appears  that  he  left  it  to 
the  jury  to  determine  whether  the  entire  aggravated  offense 
alleged  in  the  indictment  was  supported  by  the  proof.  The 
case  before  us,  therefore,  distinctly  presents  the  question 
whether  proper  instructions  were  given  as  to  this  part  of  the 
case  upon  the  facts  as  proved.  By  allowing  the  bill  of  excep- 
tions in  this  form,  it  is  fair  to  infer  that  the  judge  intended  to 
bring  before  this  court  the  correctness  of  his  rulings,  and  the 
defendant  has  a  right  to  ask  an  adjudication  upon  them:  Chase 
v.  Breed,  5  Gray,  443,  445. 

Exceptions  sustained. 

ABSENCE  OV  INSTRUCTIONS  HOT  8PBCITIGALLT  PbAYED  FOB  IB  HOT  EbBOBx 

Ckmrckman  v.  Smith,  36  Am.  Deo.  211;  Brittain  v.  DoyUaton  Bank,  89  I<L  110; 
8ia£e  ▼.  Scott;  42  I<L  148;  Mearee  v.  Comm'rtof  Wilmington,  49  I<L  412;  HoBL 
dag  t.  Bhtem,  57  Id.  628;  Lmn  v.  Wright,  70  Id.  282;  Weamer  v.  Jvari,  72 
Id.  627. 

Whkeb  Bill  ot  Exceptions  Fails  to  Show  that  Exceptions  webs 
Taken  at  the  time  to  the  rulings  of  the  trial  court  in  giving  and  refusing  in- 
structions, and  the  bill  does  not  purport  to  contain  all  the  evidence,  tike  su- 
preme court  wfll  not  review  the  decision  of  the  lower  court  in  giving  instruc- 
tions, or  in  refusing  a  new  trial:  Love  v.  Mognehan,  63  Am.  Deo.  906. 

Bath  can  only  be  Committed  bt  Force:  As  to  degrees,  etc,  see  State  v. 
Mmphy,  41  Am.  Deo.  79,  and  note  84;  People  v.  Benton,  65  Id.  606;  Lewie  v. 
£*sfe,  68  Id.  113. 

Evidence  ot  Felonious  Intent  to  Commit  Rape,  when  SuffiuimsTt 
State  v.  Boon,  67  Am.  Deo.  665. 

The  pbincipal  OASB  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  When  by  the  common  law,  or  by  the  provision  of  a  stat- 
ute, a  particular  intention  is  essential  to  an  offense,  or  a  criminal  act  is  at- 
tempted but  not  accomplished,  and  the  evil  intent  only  can  be  pnuished,  it 
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it  necessary  to  allege  the  intent  with  distinctness  and  precisian,  and  to  sup- 
port tn*  allegation  by  proof.  On  the  other  hand,  if  the  offense  does  not  rest 
merely  in  tendency,  or  in  an  attempt  to  do  a  certain  act  with  a  wicked  pur- 
pose, but  consists  in  doing  an  unlawful  or  criminal  act,  the  evil  intention  wiD 
be  presumed,  and  need  not  be  alleged;  or  if  alleged,  it  is  a  mere  formal  aver- 
ment which  need  not  be  proved.  In  such  a  case,  the  intent  is  nothing  more 
than  the  result  which  the  law  draws  from  the  act,  and  requires  no  proof  be- 
yond that  which  the  act  itself  supplies:  Commonwealth  v.  /Tersejr,  2  Allen,  180. 
If  there  is  any  evidence  in  a  case  proper  to  be  submitted  to  a  jury,  the  court 
does  right  in  submitting  it.  It  is  only  in  a  very  limited  class  of  oases  that  a 
refusal  of  the  judge  to  withdraw  the  case  from  the  jury  can  be  taken  to  the 
appellate  court  on  exceptions;  and  they  are  oases  when  the  evidence  is  in- 
sufficient in  law  to  support  a  verdict:  Dmny  r.  WUUcmu,  5  Id.  4. 


Tbnnby  v.  Poor. 

[14  Gbay,  000.] 
IJODHB  GrABTED  TO  EXEOUTOB   TO    SELL   REAL   PfiOPEBTT  1QS    PAl 

or  Decedent's  Debts  is  Valid,  though  the  debts  have  not  been  deter- 
mined either  by  a  judgment  of  court  or  a  commission  of  insolvency. 

Additional  Bond  is  not  Required  or  Exeoutob  upon  being  Licensed 
to  Sell  Real  Estate,  unless  the  license  be  to  sell  more  than  sufficient 
to  pay  the  decedent's  debts. 

Probate  Judge  mat  License  Exeoutob  to  Sell  More  Real  Estate 
than  is  Necessary  to  pay  the  debts  set  out  in  the  petition. 

Fob  Recovery  or  Land  Conveyed  by  Testator  in  Fraud  or  Creditors, 
an  executor  licensed  to  sell  real  estate  sufficient  to  pay  decedent's  debts, 
may  maintain  a  writ  of  entry  to  recover  it,  without  first  selling  the  other 
real  estate  of  the  testator. 

Enoch  Mooers,  in  fraud  of  creditors,  conveyed  a  parcel  of 
land  to  Enoch  Poor,  defendant,  made  bis  will,  and  died. 
Caleb  Tenney  was  made  executor.  The  land  conveyed  was 
worth  three  hundred  and  fifty  dollars;  other  land  he  died 
seised  of  was  worth  seventy  dollars,  and  his  personal  property 
was  appraised  at  sixty  dollars  and  thirty-four  cents,  making  a 
total  value,  including  the  land  conveyed,  of  about  four  hun- 
dred and  eighty  dollars.  The  executor  represented  to  the 
court  that  the  debts,  charges,  etc.,  would  amount  to  three  hun- 
dred and  thirty-six  dollars  and  seven  cents,  and  prayed  for  a 
sale  of  real  estate  sufficient  to  pay  the  same.  The  court 
licensed  him  to  sell  so  much  as  would  raise  four  hundred  and 
ten  dollars.  Thereupon  the  executor  brought  a  writ  of  entry 
to  recover  the  land  conveyed  by  the  testator  that  he  might 
sell  it  The  tenant  objected  to  the  right  of  the  executor  to 
maintain  the  action,  on  the  grounds  sufficiently  stated  in  the 
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opinion.    The  court  overruled  the  objections,  and  the  tenant 
excepted. 

W.  C.  Endicott,  for  the  tenant. 

A.  A.  Abbott  aad  J.  P.  Jones,  for  the  demandant 

By  Court,  Metcalf,  J.  The  court  do  not  sustain  either  of 
the  objections  made  by  the  tenant  to  the  validity  of  the  license 
granted  to  the  demandant  to  Bell  his  testator's  real  estate. 

1.  The  petition  for  the  license  sets  forth  all  that  is  required 
by  the  revised  statutes,  chapter  71,  section  3,  to  be  set  forth, 
and  in  a  form  which  was  sanctioned  by  the  decisions  in  Yeo* 
mans  v.  Brown,  8  Met.  51,  and  Norton  v.  Norton,  5  Cush.  624; 
and  the  judge  of  probate  granted  the  petition,  as  he  was  au- 
thorized by  the  revised  statutes,  chapter  71,  section  10,  on 
being  satisfied,  by  proof,  that  the  representations  therein  made 
were  correct.  The  position  taken  by  the  tenant,  that  the 
amount  of  the  testator's  debts  should  have  been  determined, 
either  by  a  judgment  against  the  executor  (the  demandant), 
or  under  a  commission  of  insolvency,  is  not  supported  by  prin- 
ciple or  practice.  We  recollect  no  instance,  except  that  of 
Norton  v.  Norton,  supra,  in  which  the  amount  of  the  deceased's 
debts  had  been  thus  conclusively  settled  before  the  granting 
of  the  license. 

2.  This  is  a  case  in  which  the  demandant's  administration 
bond  is  all  that  the  law  requires  him  to  give.  An  additional 
bond  is  required  only  when  a  license  is  granted  to  sell  more 
than  is  necessary  for  the  payment  of  the  debts  of  the  deceased: 
R.  S.,  c.  71,  sees.  4-6;  Fay  v.  Valentine,  8  Pick.  526  [22  Am. 
Dec.  397]. 

3.  There  is  no  legal  ground  for  the  objection  that  the  license 
does  not  conform  to  the  petition  and  notice.  It  differs  from 
the  petition  only  by  empowering  the  demandant  to  sell  real 
estate  sufficient  to  pay  a  somewhat  larger  sum  than  that  which 
the  petition  represented  to  be  the  amount  of  the  debts  and 
charges  of  administration.  There  was  the  same  difference  be- 
tween the  petition  and  the  license  in  Norton  v.  Norton,  supra. 
And  it  is  too  plain  for  doubt  that  a  judge  of  probate  is  not  re* 
etricted  to  the  granting  of  a  license  to  sell  to  the  exact  amount, 
neither  less  nor  more,  which  the  petitioner  may  represent  to 
be  necessary. 

The  case  of  Verry  v.  McCleUan,  6  Gray,  535  [66  Am.  Dec. 
426],  cited  for  the  tenant,  is  wholly  unlike  this.  There  the 
petition  was  for  the  sale  of  the  whole  of  a  specifically  described 
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portion  of  the  deceased's  real  estate,  because  a  sale  of  a  part 
thereof  would  greatly  injure  the  residue.  The  notice  that  was 
ordered  and  given  was  to  show  cause  why  a  license  should  not 
be  granted  for  a  sale  of  the  whole  of  the  deceased's  real  estate. 
License  was  thereupon  granted  for  the  sale  of  the  whole  of  his 
estate;  which  license  was  held  to  be  irregular  and  void,  be- 
cause neither  it  nor  the  notice  conformed  to  the  petition. 

4.  It  is  objected  that  the  other  real  estate  of  the  testator,  of 
which  he  died  seised,  should  have  been  sold  before  this  action 
was  brought,  so  that  the  court  might  be  able  to  determine  how 
much,  if  any,  of  the  estate  of  which  he  was  disseised  the  de- 
mandant can  now  recover.  The  answer  to  this  objection  is 
found  in  the  opinion  of  the  court,  given  by  Mr.  Justice  Dewey, 
in  Norton  v.  Norton,  5  Cush.  524.  He  there  says  that  under 
the  general  order  to  sell  so  much  land  as  will  raise  a  specified 
sum,  to  pay  the  debts  of  the  deceased,  "  if  the  administrator 
brings  his  action  to  recover  the  real  estate  of  the  deceased,  the 
effect  of  a  judgment  in  his  favor  will  be  only  to  vest  in  him 
so  much  of  the  land  as  may  be  required  to  be  sold  to  raise 
the  necessary  sum  to  pay  the  debts,  as  stated  in  his  order;  and 
that  the  object  of  the  recovery  being  thus  accomplished,  the 
estate  remaining  will  be  the  estate  of  the  defendant.  The 
court  will  order  a  qualified  judgment  in  such  cases,  reciting 
the  order  of  sale,  and  limiting  the  title  to  be  acquired,  under 
the  judgment,  to  so  much  of  the  real  estate  described  in  the 
writ  as  shall  be  required  to  be  sold  at  public  auction,  to  raise 
the  sum  stated  in  the  order  of  the  probate  court." 

In  this  action,  where  only  the  validity  of  the  license  is  in 
question,  the  court  cannot  decide  any  points  that  may  here- 
after be  raised  concerning  the  validity  of  a  sale  under  the 
license. 

Exceptions  overruled. 

Duty  or  Administrator  ob  Executor  to  Recover  Assets  Fraudu- 
lently Transferred  by  Intestate,  Testator,  Era:  See  note  to Bwmg  t. 
Handlcy,  14  Am.  Deo.  157,  and  numerous  cases  cited  therein. 

Can  Administrator  ob  Executor  Impeach  Intestate's  Deed,  on  the 
ground  that  it  was  made  with  intent  to  defraud  creditors  f  See  Cormell  ▼. 
CJiandler,  62  Am.  Dec.  545,  and  cases  cited  in  note  thereto  546;  Snodgnu$  y. 
Andrews,  64  Id.  169,  and  note  175. 

License  to  Sell  Whole  Real  Estate  or  Decedent,  and  published  notice 
to  show  cause  why  license  should  not  he  granted  to  sell  whole  real  estate,  do 
not  concur  with  and  are  not  based  upon  a  petition  to  sell  a  specific  portion  of 
the  estate,  and  the  license  is  therefore  void;  and  it  will  not  support  an  action 
by  the  administrator  to  recover  the  specific  portion  of  the  realty,  under  a 
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statute  that  gives  an  administrator  who  has  been  licensed  to  sell  oertaln  lands 
an  action  to  recover  them  as  having  been  fraudulently  oonveyed  bj  the 
decedent:  Ferry  v.  McCUUan,  66  Am.  Deo  423,  and  note  distinguishing  the 
principal  case,  in  which  it  is  held  that  the  probate  may  license  an  executor  to 
sell  real  estate  sufficient  to  pay  a  larger  sum  than  that  represented  in  the 
petition  as  the  amount  of  the  debts  and  charges  of  administration. 

Where  Executor,  under  Licxksi  jrom  Court  to  Sell  Rkax  Brats  for 
the  payment  of  debts,  sells  a  greater  quantity  than  is  authorised  by  the 
Hcensa,  the  sale  is  invalid:  WakxfiM  v.  Campbell,  37  Am.  Deo.  60.  11m 
omission,  however,  of  an  administrator  to  give  a  bond  on  the  safe  of  real 
estate,  as  required  by  law,  does  not  make  the  sale  void:  Wymam  v.  Cbmsv 
ks\  31  Id.  677. 


Cubbies  v.  Gale. 

[14  GRAY,  604.  J 

Whet  Person  si  LmNa  ahi>  can  be  Galled  as  Witness,  hia 

made  at  another  time  cannot,  as  a  general  rule,  be  received  as  evidence* 
Thus  the  declarations  of  a  tenant  at  the  time  of  his  holding,  or  of  a 
steward,  cannot  be  admitted  unless  they  are  dead. 

Declarations  or  Thibd  Persons  Alive,  nr  Absence  or  Cowcuntit  of 
Interest,  abe  NOT  to  be  Received  to  affect  the  title  and  interest  of 
other  persons,  merely  because  they  are  against  the  interest  of  those  who 
make  them.  The  general  rule  of  law  that  the  living  witness  is  to  be  ex- 
amined on  oath  is  not  subject  to  any  exception  so  wide. 

Declaration  or  Party  in  Possession,  and  Adverse  to  his  Owe  Inteb- 
est,  is  Admissible  as  evidence  against  the  party  making  the  declara- 
tion, and  all  persons  in  privity  with  him,  or  claiming  under  him.  When 
the  declaration  has  been  accompanied  with  an  act  pointing  out  some 
monument  or  existing  mark  of  boundary,  it  has  also  been  allowed. 

Declaration  or  Occupant  oe  Land  while  in  Possession  that  He  was 
only  Tenant  or  Another  is  Competent  Evidence  in  favor  of  the 
latter  against  a  third  person,  after  the  death  of  the  occupant,  but  not 
before. 

Tort  for  breaking  and  entering  a  close  in  Amesbury.  An- 
swer, soil  and  freehold  in  the  defendant's  wife.  Verdict  for 
plaintiff.  Case  reported  to  the  appellate  court.  The  facta  are 
stated  in  the  opinion. 

E.  F.  Stone,  for  the  defendant, 
S.  B.  Ives,  jun.f  for  the  plaintiff. 

By  Court,  Dewey,  J.  It  is  conceded  that  Molly  Barnard 
was  the  legal  owner  of  the  premises  in  1799,  and  that  the 
plaintiff,  as  her  sole  heir  at  law,  holds  her  interest,  unless  it 
has  been  acquired  by  some  third  party  by  conveyance  or  other- 
wise. Such  transfer  of  title  was  attempted  to  be  shown  by  a 
mortgage  to  David  Currier,  and  a  levy  of  execution  in  favor  of 
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Ebenezer  Moseley  against  said  Currier;  but  that  title  was 
found  not  valid  by  the  jury,  under  proper  instructions  from 
the  court,  upon  which  no  question  is  now  open.  This  finding 
uf  the  jury  brings  the  case  to  the  single  question  of  the  rejec- 
tion of  the  evidence  offered  by  the  defendant  to  sustain  a  title 
acquired  by  adverse  possession. 

The  title  by  adverse  possession  was  alleged  to  have  been 
acquired  by  Jacob  R.  Currier,  who  received  a  deed  from  Mose- 
ley, the  judgment  creditor  of  David  Currier,  on  the  fourth  of 
April,  1823,  after  his  levy  of  execution.  The  defendant,  who 
was  introduced  as  a  witness  on  the  trial,  after  testifying  that  one 
Webster  occupied  the  premises  from  about  1825  for  a  period  of 
twelve  or  fifteen  years,  was  asked  "  what  Webster  had  said 
during  the  time  of  his  occupation,  in  regard  to  his  occupancy, 
for  the  purpose  of  showing  that  he  occupied  as  tenant  to  Jacob 
R.  Currier,  and  adversely  to  the  plaintiff."  A  similar  inquiry 
was  proposed  as  to  the  declarations  of  one  Bartlett,  who  subse- 
quently occupied  the  premises,  and  for  the  like  purpose.  The 
court  rejected  the  evidence. 

The  defendant  insists  that  it  was  competent,  under  the 
general  rule  of  admitting  the  declarations  of  a  party  in  posses- 
sion, adverse  to  his  own  interest.  Such  declarations  have  in 
various  forms  and  under  different  circumstances  been  deemed 
admissible.  The  principle  upon  which  they  are  held  admis- 
sible is  not  very  clearly  settled.  When  the  declaration  has 
been  accompanied  with  an  act  pointing  out  some  monument 
or  existing  mark  of  boundary,  it  has  been  allowed.  So  also 
as  evidence  against  the  party  making  the  declaration,  and  all 
persons  in  privity  with  him,  or  claiming  under  him,  it  is  com- 
petent. But  the  adjudicated  cases  go  somewhat  farther,  and 
hold  that  his  declaration  in  disparagement  of  his  apparent 
title,  as  indicated  by  his  possession,  may  be  used  as  evidence 
that  his  occupation  was  an  occupation  under  another  person, 
and  thus  make  his  possession  to  avail  in  favor  of  the  person 
stated  by  him  to  be  his  landlord.  Thus  in  Peaceable  v.  Watson, 
4  Taunt.  16,  it  was  held  that  the  declarations  of  a  deceased 
occupant  of  land,  stating  under  whom  he  occupied  as  tenant, 
were  admissible;  Mansfield,  C.  J.,  saying:  "  Possession  is 
prima  facie  evidence  of  seisin  in  fee-simple;  the  declaration  of 
the  possessor  that  he  is  tenant  to  another  makes  most  strongly 
therefore  against  his  own  interest,  and  consequently  is  ad- 
missible." Davies  v.  Pierce,  2  T.  R.  53,  is  an  authority  to  the 
lame  point.    The  case  of  Marcy  v.  Stone,  8  Cush.  4  [54  Am. 
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Dec.  736],  is  directly  to  the  same  effect.  If  these  declarations 
were  offered  as  the  declarations  of  deceased  persons,  while 
occupying  the  premises,  they  would  have  been  therefore  ad- 
missible. 

On  the  other  hand,  if  they  were  offered  as  the  declarations 
of  persons  now  alive,  they  ought  to  be  rejected.  In  1  PhilL 
St.,  4th  Am.  ed.,  304,  it  is  said  that  the  declaration  of  a  living 
person,  however  much  against  his  interest,  cannot  be  received 
unless  in  case  of  a  party  to  the  suit  or  a  person  identified  in 
interest  In  Barough  v.  White,  4  Barn.  &  Cress.  328,  Littledale, 
3n  says:  "It  is  a  general  rule  that,  when  a  person  is  living 
and  can  be  called  as  a  witness,  his  declaration  made  at  another 
time  cannot  be  received  as  evidence;  thus  the  declarations  of 
a  tenant  at  the  time  of  his  holding,  or  of  a  steward,  cannot  be 
admitted  unless  they  are  dead."  The  case  of  Spargo  v.  Brown, 
9  Id.  935,  is  to  the  same  effect  In  PhiUipa  v.  Cole,  10  Ad. 
&  EL  106,  it  was  said:  "  The  declarations  of  third  persons 
alive,  in  the  absence  of  any  community  of  interest,  are  not  to 
be  received  to  affect  the  title  and  interest  of  other  persons 
merely  because  they  are  against  the  interest  of  those  who  make 
them.  The  general  rule  of  law,  that  the  living  witness  is  to 
be  examined  on  oath,  is  not  subject  to  any  exception  so  wide." 

In  Daggett  v.  Shaw,  5  Met  228,  Bartlett  v.  Emerson,  7  Gray, 
174,  and  Ware  v.  Brookhouse,  Id.  456,  the  rule  'is  assumed  to 
be  that  the  admission  of  such  declarations  is  confined  to  the 
declarations  of  persons  who  were  deceased  at  the  time  of  the 
trial 

As  the  rejection  of  the  proposed  evidence  seems  to  have 
been  upon  the  general  ground  of  the  incompetency  of  all  decla- 
rations of  tenants,  and  not  restricted  to  the  declarations  of 
living  persons,  the  court  are  of  opinion  that  the  verdict  must 
be  set  aside  and  a  new  trial  had,  applying  the  rule  of  law  as 
above  stated  to  the  declarations  of  any  tenant  that  may  be 
offered  in  evidence. 

New  trial  ordered. 


DECLARATIONS  OF  PARTY  19  POSSESSION  OT  PROPERTY  AS  TO  OWNERSHXF 

abb  Aiwn—mt.»  in  evidence  as  part  of  the  ret  getkc  Nikon  ▼.  Ivcnon,  60 
Am,  Deo.  442;  and  collected  cases  in  note  thereto  449;  Abneyv.  Empland,  44 
Id.  491. 

Declaration  or  Person  while  in  Possession  or  Land,  against  he 
Owh  Title,  are  admissible  against  him  and  all  persons  claiming  under  him: 
Norttm  t.  PettSbonty  18  Am.  Dec  116;  Doriey  v.  Dorty,  6  Id.  606;  Jackson 
r.DaoUylZ  Id.  451;  Jackson  v.  Bard,  4  Id.  267;  Bradley  y.  Spqffbrd,  66  Id. 
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SOB;  whether  he  holds  as  tenant  or  proprietor:  Beecher  v.  Parmele,  31  Id. 
683.  The  declarations  of  such  person  as  to  the  true  boundary  line  between 
his  land  and  that  of  another  are  admissible  in  evidence:  Jackson  v.  McCaU,  6 
I<L  343;  but  such  declarations  have  no  effect  when  made  by  one  who  occu- 
pied under  an  absolute  deed  from  a  former  owner:  Beading  v.  Weston,  18  Id. 
89;  and  while  the  possession  may  be  explained  by  declarations,  his  declara- 
tions  in  regard  to  the  contract  by  which  he  acquired  possession  are  not  admis- 
sible: Thompson  v.  Mawhinney,  52  Id.  176. 

Where  there  is  Community  or  Interests  and  Design,  the  declarations 
of  one  of  the  parties  is  evidence  against  the  rest:  See  note  to  Craig  v.  Craig, 
24  Am.  Dec  396, 

Declarations  or  Statements  op  Third  Persons  are  Admissible  nr 
Evidence  when  they  constitute  the  res  gestae;  Stovall  v.  Farmers'  etc  Bamk, 
47  Am.  Deo.  85;  but  evidence  is  not  admissible  as  part  of  the  res  gestae,  sm  a 
general  rule,  unless  it  grows  out  of  the  principal  transaction,  illustrates)  its 
character,  and  is  contemporaneous  with  it:  BaUon  v.  Watson,  58  Id.  504. 
But  declarations  accompanying  an  act  are  admissible  as  part  of  the  rtsgestau 
Bo  acts  and  declarations  by  one  in  possession  of  land  as  owner,  respecting 
the  dividing  line  between  himself  and  an  adjoining  proprietor,  which  are  ad- 
verse to  his  own  interest,  are  admissible  in  evidence  in  an  action  of  trespass 
against  parties  entering  under  and  identified  in  interest  with  him,  although 
he  is  alive  and  competent  to  testify:  Doming  v.  Carrington,  80  Id.  591.  While 
the  declarations  of  a  party  against  his  own  interest  are  admissible  as  evidence 
against  him,  the  precise  language  should  be  given  if  possible:  Dennis  v.  Chap- 
man, 54  Id.  186.  The  declarations  of  a  party  are  admissible  as  part  of  the 
res  gestae,  if  made  at  the  time  of  an  act  done  by  him,  and  explanatory  thereof, 
where  evidence  of  such  act  is  itself  admissible:  Wetmore  v.  MeU,  59  Id.  807. 
So  the  declarations  of  a  tenant  in  possession,  whether  of  real  or  personal 
property,  showing  that  he  holds  in  his  own  right,  or  in  subordination  to  the 
title  of  another,  constitute  part  of  the  res  gestae,  and  are  properly  allowable 
in  evidence:  Darling  v.  Bryant,  52  Id.  162.  They  are  admissible  to  show  that 
his  possession  was  not  adverse:  Leger  v.  Doyle,  70  Id.  240.  But  testimony  as 
to  declarations  or  ^lipi—inTm  of  a  party  is  generally  to  be  weighed  with 
caution;  yet  if  the  declarations  appear  to  have  been  understanding^  made, 
and  are  satisfactorily  proved,  they  are  strong  evidence  against  him:  Myers  v. 
Broumell,  16  Id.  729. 

Declarations  or  Deceased  Occupant  or  Land,  that  He  Occupied  It 
as  Tenant  of  another,  are  competent  evidence,  as  part  of  the  res  gestae,  to 
'prove  the  letter's  possession:  Marty  v.  Stone,  54  Am.  Deo.  738.  Bat  the 
declarations  of  a  party  in  possession  of  land,  and  proved  to  be  a  tenant,  are 
not  admissible  against  his  landlord  without  bringing  home  to  the  latter  notice 
of  them:  Ingram  v.  Little,  58  Id.  549. 

The  principal  case  was  cited  in  Morrill  v.  TUcornb,  8  Allen,  101,  to  the 
point  that  the  mere  declarations  of  a  deceased  occupant  of  land,  in  fever  of 
his  own  title,  are  inadmissible,  although  he  was  in 
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O'Brien  v.  Boston  and  Worcesteb  RRCa 

rifi  Gbat,  20c] 
Passenger  mat  be  Ejected  ibom  Cabs  ot  Railroad  Oompant,  for  refus* 
ing  to  pay  his  fare,  by  the  use  of  all  lawful  and  proper  meant. 

PASSENGER  HAS  No   RlGHT  TO  Re-ENTEB  CAB  VBOM  WHICH  Hi  HAS  BEEN 

Ejected  for  non-payment  of  fare,  and  demand  transportation,  upon  ten- 
dering his  fare,  especially  when  he  has  been  ejected  at  a  place  where 
there  is  no  station. 
Railroad  Company  mat  Gits  Evidence  or  Regulation  oonoerning  pas- 
sengers who  refuse  to  pay  their  fare,  in  justification,  in  an  action  against 
it  for  ejecting  a  passenger  for  non-payment  of  fare. 

Tort  against  the  defendants  for  ejecting  the  plaintiff  from 
Its  cars.  The  plaintiff  bought  a  ticket  oyer  the  defendants1 
road,  from  Brighton  to  Cordaville,  and  a  return-ticket  from 
Cordaville  to  Brighton.  He  went  to  Brighton,  and  from  there 
to  Boston,  and  on  the  afternoon  of  the  same  day  took  passage 
in  the  defendants1  cars  from  Boston  to  Cordaville.  He  offered 
the  conductor  the  return-ticket  from  Brighton,  and  claimed 
that,  when  the  conductor  objected  to  it,  he  offered  to  pay 
his  fare,  either  from  Boston  to  Brighton,  or  from  Boston  to 
Cordaville,  both  beforp  and  after  the  bell  was  rung  to  stop  the 
cars;  but  the  conductor  refused  to  receive  the  fare,  and  finally 
ejected  him.  The  defendants  contended  that  the  conductor 
demanded  the  fare  from  Boston  to  Brighton,  or,  if  the  plaintiff 
preferred,  from  Boston  to  Cordaville,  but  the  plaintiff  refused 
to  pay  anything,  whereupon  the  conductor  rang  the  bell  and 
stopped  the  cars  at  a  place  where  there  was  no  station.  The 
plaintiff  then,  both  before  and  after  the  cars  were  stopped, 
offered  to  pay  his  fare,  but  the  conductor  refused  to  receive  it, 
and  finally  ejected  the  plaintiff.  After  the  cars  had  again 
started,  the  plaintiff  climbed  into  the  rear  car,  and  offered  to 
pay  his  tare;  but  the  conductor  refused  to  receive  it,  stopped 
the  cars,  and  again  forcibly  ejected  the  plaintiff.  Evidence  of 
the  defendants'  regulations  that  conductors  were  to  eject  per- 
sons who  refused  to  pay  their  fare,  and  were  not  to  accept 
their  fare  at  that  time,  if  offered  after  the  cars  were  stopped, 
was  rejected.  The  jury  were  instructed  that  the  conductor 
had  a  right  to  eject  a  passenger  for  refusing  to  pay  his  fare, 
after  demand  and  waiting  a  reasonable  time  for  him  to  pay, 
and  a  tender  of  fare  after  the  bell  was  rung  for  the  cars  to 
stop  would  be  too  late;  that  after  ejecting  a  passenger,  the 
conductor  might  prevent  him  from  entering  the  cars  again  at 
that  time  and  place,  but  he  was  not  thereby  forever  incapaci- 
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tated  from  riding  in  the  company's  cars,  but  might,  if  he 
paid  or  seasonably  tendered  his  fare,  ride  in  a  subsequent 
train,  or  on  the  same  train,  if  he  could  enter  at  a  station,  or 
could  enter  without  objection,  after  ejection,  while  the  cars 
were  standing;  that  an  ejected  passenger  might  re-enter  the 
cars  when  the  transaction  of  the  ejection  had  completely  ter- 
minated, and  it  was  for  the  jury  to  find  whether  the  transac- 
tion had  terminated  before  the  plaintiff  re-entered  the  cars; 
that  unless  it  was  terminated,  the  plaintiff  could  not  recover 
any  damages  for  the  second  ejection,  if  the  first  was  found  to 
be  lawfully  made,  but  if  it  was  terminated,  and  the  plaintiff 
entered  the  cars  without  objection,  although  without  express 
permission,  and  immediately  after  the  ejection,  on  the  same 
train,  and  not  at  any  station,  he  was  rightfully  there,  and  if 
he  conducted  himself  properly,  and  paid  his  fare,  or  season* 
ably  offered  to  pay  it,  he  had  a  right  to  be  carried,  and  could 
recover  damages  for  his  ejection.  The  jury  found  the  first 
ejection  justifiable,  but  the  second  not,  and  gave  the  plaintiff 
a  verdict  for  one  hundred  and  fifty  dollars* 

A.  B.  Underwood,  for  the  plaintiff. 
O.  S.  Hale,  for  the  defendants. 

By  Court,  Bigelow,  J.  The  correctness  of  the  instructions 
given  to  the  jury  in  this  case  can  be  readily  ascertained  by 
considering  the  nature  of  the  contract  entered  into  between 
the  plaintiff  and  the  defendants,  and  the  respective  rights  and 
duties  of  the  parties  under  it.  On  entering  the  cars  of  the 
defendants  at  Boston,  the  plaintiff  had  a  right  to  be  carried 
thence  to  his  place  of  destination  in  that  train  on  paying  the 
usual  rate  of  fare.  This  fare  he  was  bound  to  pay,  according 
to  the  regulations  of  the  company,  or  on  a  reasonable  demand 
being  made  therefor;  if  he  failed  to  do  so,  then  his  rights  un- 
der the  contract  ceased;  he  had  forfeited  them  by  his  own  act; 
and  having  himself  first  broken  the  contract,  he  could  not 
insist  on  its  fulfillment  by  the  defendants.  This  is  the  rule  of 
common  law.  It  is  also  expressly  enacted  in  statutes  of  1849, 
chapter  91,  section  2,  that  no  person  who  shall  not  upon  de- 
mand first  pay  the  established  toll  or  fare  shall  be  entitled  to 
be  transported  over  a  railroad.  The  defendants  therefore  were 
not  bound  to  transport  him  farther,  but  were  justified  in  eject- 
ing him  from  the  cars  by  the  use  of  all  lawful  and  proper 
means:  Angell  on  Carriers,  6ecs.  525,  609;  Redfield  on  Rail- 
ways, 26,  261;  Stephen  v.  Smith,  29  Vt  160.    Nor  could  be 
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regain  his  right  to  ask  of  the  defendants  to  perform  their  con- 
tract by  his  offer  to  pay  the  fare  after  his  ejection.  They  were 
not  bound  to  accept  a  performance  after  a  breach.  The  right 
to  demand  the  complete  execution  of  the  contract  by  the  de- 
fendants was  defeated  by  the  refusal  of  the  plaintiff  to  do  that 
which  was  either  a  condition  precedent  or  a  concurrent  consid- 
eration on  his  part,  and  the  non-performance  of  which  absolved 
the  defendants  of  all  obligation  to  fulfill  the  contract.  After 
being  rightfully  expelled  from  the  train,  he  could  not  again 
enter  the  same  cars  and  require  the  defendants  to  perform  the 
same  contract  which  he  had  previously  broken.  The  right  to 
refuse  to  transport  the  plaintiff  farther,  and  to  eject  him  from 
the  train,  would  be  an  idle  and  useless  exercise  of  legal  au- 
thority, if  the  party,  who  had  hitherto  refused  to  perform  the 
contract  by  paying  his  fare  when  duly  demanded,  could  imme- 
diately re-enter  the  cars  and  claim  the  fulfillment  of  the  origi- 
nal contract  by  the  defendants.  Besides,  the  defendants  are 
not  bound  to  receive  passengers  at  any  part  of  their  route,  but 
only  at  the  regular  stations  or  appointed  places  on  the  line  of  the 
load  established  by  them  at  reasonable  distances  for  the  proper 
accommodation  of  the  public:  Angell  on  Carriers,  sec.  527  a; 
Murch  v.  Concord  R.  R.  Corp.,  29  N.  H.  39  [61  Am.  Dec.  631]. 
The  plaintiff  had  therefore  no  right  to  enter  the  cars  at  the 
place  where  the  train  was  stopped  for  the  purpose  of  ejecting 
him.  A  person  who  had  committed  no  breach  of  contract 
could  not  claim  any  such  right;  a  fortiori  the  plaintiff  could 
not  It  follows  that,  on  the  facts  stated  in  the  exceptions,  the 
plaintiff  proved  no  just  claim  for  damages  against  the  defend- 
ants, and  the  instructions  given  to  the  jury,  under  which  the 
verdict  was  rendered,  were  clearly  erroneous. 

The  court  also  erred  in  rejecting  the  evidence  of  the  regula- 
tions established  by  the  defendants  concerning  passengers  who 
refused  to  pay  their  fare.  The  right  to  establish  all  needful  and 
proper  regulations  is  vested  in  the  defendants  by  law:  R.  S., 
c  39,  sec.  83;  Commonwealth  v.  Power,  7  Met.  602  [41  Am. 
Dec.  465].  And  they  should  have  been  permitted  to  prove 
them  as  part  of  their  justification. 

Exceptions  sustained. 


Rin.BOAi>  Compact's  Biqbt  to  Eject  Pabssnozk  fob  Non-payment  op 
Fari:  See  note  to  Commonwealth  ▼.  Power,  41  Am.  Deo.  476;  Cldcago  etc.  R.  R. 
t.  Porta,  68  Id.  562;  and  note.  The  conductor  of  a  railroad  train  may  eject  a 
ftawnfflir  for  not  paying  hia  fare:  Ramaden  ▼.  Boston  etc  R.  R.9 104  Maaa.  121  j 
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Jtfer$orw&U  R.  R.  v.  Roger$,  88  IncL  126;  IndianapotiM  etc  R.  R.T.  Anthony* 
43  Id.  188,  citing  the  principal  case,  which  is  farther  commented  upon  in 
Swan  v.  Manchester  efc.  R.  R.t  132  Maes.  121,  as  holding  that  a  person  who 
had  been  properly  ejected  for  non-payment  of  fare  at  a  place  where  there  was 
no  station  oonld  not,  by  again  entering  the  oars  and  tendering  his  fare,  obtain 
the  right  to  be  carried. 


McQuade  v.  O'Neil. 

[15  GHAT,  62.] 

Whit  Brought  zh  Polios  Court,  with  Ad  Damnum  bbtqvd  its  Jubjb- 
diction,  GAior or  n  Amxnmgd,  on  appeal,  in  the  court  of  oomTnon  pleas, 
so  as  to  core  the  want  of  jurisdiction. 

Tbespass  quare  elausum  /regit,  with  an  ad  damnum  of  one 
hundred  dollars,  brought  in  the  police  court  of  the  city  of 
Lowell.  The  plaintiff  recovered  judgment  for  two  dollars  and 
costs.  The  defendant  appealed  to  the  court  of  common  pleas 
of  Middlesex,  where  the  plaintiff,  obtained  a  verdict  for  one 
cent.  The  defendant  moved  in  arrest  of  judgment  for  want  of 
jurisdiction,  whereupon  the  plaintiff  moved  to  amend  his  writ 
by  substituting  "  twenty  "  instead  of  "one  hundred"  in  the  ad 
damnum,  but  the  court  overruled  the  plaintiff's  motion,  and 
ordered  judgment  to  be  arrested.    The  plaintiff  appealed. 

T.  H.  Sweetser  and  P.  Haggerty,  for  the  plaintiff 
A.  R.  Brown,  for  the  defendant 

By  Court,  Dewey,  J.  This  case,  to  some  extent,  involves  the 
same  questions  which  have  been  considered  and  decided  in  the 
case  of  Ashuelot  Bank  v.  Pearson,  14  Gray,  521,  in  which  it  was 
held  that  when  the  amount  of  damages  demanded  exceeded 
the  jurisdiction  of  a  police  court,  and  the  case  after  being  tried 
in  such  police  court  was  taken  by  appeal  to  the  court  of  com- 
mon pleas,  it  was  there  properly  dismissed  for  want  of  juris- 
diction in  the  appellate  court. 

The  present  case,  as  presented  to  the  police  court,  was  an 
action  of  trespass  quare  clausum  /regit,  with  an  ad  damnum  of 
one  hundred  dollars.  It  is  conceded  that  the  statutes  of  1852, 
chapter  314,  section  1,  while  it  extended  the  jurisdiction  of 
police  courts  and  justices  of  the  peace  to  the  amount  of  one 
hundred  dollars  in  various  personal  actions,  did  not  extend  the 
jurisdiction  of  such  courts  in  actions  of  trespass  upon  real  es- 
tate, to  cases  where  the  damages  demanded  exceed  twenty 
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dollars.  Such  being  the  case,  the  action  falls  within  the  role 
stated  in  the  case  of  Ashuelot  Bank  v.  Pearton,  supra.  We 
have,  upon  further  consideration,  and  with  the  aid  of  the  argu- 
ment now  offered,  seen  no  sufficient  grounds  for  a  different 
opinion. 

Section  22  of  statutes  of  1852,  chapter  312,  does  not  prevent 
the  objection  to  the  jurisdiction  being  taken  after  verdict,  but 
directly  permits  it.  Its  further  provision,  that  no  defect  in  the 
writ,  or  the  service  thereof,  shall,  after  the  party  has  appeared 
and  answered,  be  deemed  to  affect  the  jurisdiction,  does  not 
prevent  the  objection  to  the  jurisdiction  being  taken  in  the  pres- 
ent case,  inasmuch  as  the  objection  is  not  made  on  the  ground 
of  a  defect  in  the  writ,  but  because  the  case  stated  in  the  writ 
shows  a  jurisdiction  in  a  higher  tribunal.  The  subject  at- 
tempted to  be  brought  before  the  police  court  was  not  within 
its  jurisdiction.  Such  being  the  case,  it  could  not  act  upon  it, 
and  an  appeal  to  the  court  of  common  pleas  could  give  no  ju- 
risdiction to  that  court.  No  amendment  there  made  could  cure 
the  want  of  jurisdiction  in  the  police  court  from  which  the  ap- 
peal was  taken.  If  ati  amendment  might  have  properly  been 
made  in  the  police  court,  upon  which  it  is  unnecessary  now  to 
express  an  opinion,  such  amendment  not  having  been  made, 
the  case  tried  by  the  police  court  was  without  its  jurisdiction. 
The  appeal  therefore  vested  no  authority  in  the  court  of  com* 
man  pleas  to  entertain  the  action. 

Judgment  arrested. 

APPIAL  Cg»XR8   NO  JtJMSDICTION  THAT  DOW  NOT  BSLOVO  TO  OOVBT  A 

Quo:  Horan  v.  Wahrenberger,  58  Am.  Doc  145,  and  note  collecting  other 
owe  in  this  aeries.  The  principal  case  is  cited  in  Harris  v.  Doggett,  16  Gray, 
119,  to  the  point  that  where  a  declaration  before  a  justice  of  the  peace,  con- 
taining one  count,  claims  damages  beyond  the  jurisdiction  of  the  justice,  the 
wperior  court  would  not  have  taken  any  jurisdiction  on  the  cause  being 
brought  there  by  an  appeal;  but  compare  the  decision  in  this  case. 

Ths  FBDrcrpAL  can  m  orna>  in  Santon  v.  Battcurd,  188  Miss  465,  to  the 
point  that  consent  of  parties  may,  in  a  certain  sense,  give  jurisdiction  of  the 
person,  but  it  cannot  create  a  jurisdiction  over  the  cause  and  subject-matter, 
which  is  not  vested  in  the  court  by  law;  and  see  the  principal  case  cited  in 
Handm  ▼.  Ckmldt  126  Id.  418,  in  oonstruing  a  statute. 


Crosby  v.  Taylob.  [Mass. 


Ceosby  v.  Taylor. 

[15  Ghat,  64] 

teams,  WBO01  Deed  is  Fraudulent  as  to  Cbsdixobs,  has  Txxis  Paba- 
xouot  thereto,  where  he  procures  the  assignment  to  himself  of  a  prior 
T&lid  mortgage;  and  a  quitclaim  deed  by  the  mortgagee,  reciting  that 
the  "said  mortgage  is  hereby  canceled  and  discharged,"*  the  mortgagor 
"  having  recently  conveyed  his  interest  in  said  premises  to  "  the  grantee, 
constitateB  an  assignment.    A  merger  does  not  take  place. 

Petition  for  partition  of  land.  The  petitioner  claimed 
under  an  execution  against  one  James  Adams,  and  the 
respondent,  Taylor,  under  a  deed  from  Adams  to  himself,  made 
before  the  levy,  but  alleged  to  be  fraudulent  and  void  as  against 
Adams's  creditors.  At  the  time  of  the  execution  of  Adams's 
deed  to  the  petitioner,  the  premises  were  mortgaged,  to  their 
full  value,  to  one  Gates,  who  afterwards  executed  to  the  re- 
spondent an  instrument  in  the  form  of  a  quitclaim  deed, 
which,  after  referring  to  the  mortgage,  recited  that  the  "  said 
mortgage  is  hereby  canceled  and  discharged,  the  said  Adams 
having  recently  conveyed  his  interest  in  said  premises  to  said 
Taylor."  The  court  instructed  the  jury  that  the  deed  from 
Gates  to  the  respondent  released  and  extinguished  the  mort- 
gage, and  that  if  the  deed  from  Adams  was  fraudulent  as 
against  creditors,  the  deed  from  Gates  constituted  no  defense. 
The  verdict  was  for  the  petitioner,  and  the  respondent  alleged 
exceptions. 

B.  F.  Butler  and  T.  H.  Sweeticr,  for  the  petitioner. 
W.  27.  L.  Smithy  for  the  respondent. 

By  Court,  Shaw,  C.  J.  Upon  the  exceptions,  the  court  are 
of  opinion  that  the  direction  was  incorrect. 

The  respondent  had  a  deed  from  Adams,  now  alleged  to 
have  been  fraudulent,  as  intended  to  defraud  creditors,  but 
good  as  between  the  parties.  By  a  subsequent  deed,  the 
respondent  procured  a  release  or  discharge,  or  an  assignment, 
from  Gates  of  a  mortgage  admitted  to  be  good.  We  are  of 
opinion  that  this  instrument  was,  under  the  circumstances,  a 
good  assignment.  The  words  "canceled  and  discharged " 
are  controlled  by  the  statement  that  the  grantee  had  recently 
acquired  the  equity  of  redemption.  If  the  conveyance  of  the 
equity  had  been  good,  the  mortgage  assigned  and  the  equity  of 
redemption  would  have  merged;  but  if  the  creditors  interfere 
and  take  the  equity,  then  there  is  no  merger,  and  the  equity 
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and  the  mortgage  are  still  distinct    If  this  mortgage  is  good, 
then  the  title  of  the  respondent  to  the  whole  estate  under  his 
mortgage  is  paramount  to  any  title  the  petitioner  can  have, 
ind  the  petition  for  partition  cannot  be  maintained. 
Exceptions  sustained. 

Mobtoagb  and  Equity  oar  BiDiicpnoir,  wmor  Mxbos:  8m  HwU  ▼.  ifrftJ» 
tf  Am.  Dec  400,  and  note;  MiUtrpcmgh  v.  McBride,  34  Id.  360;  Duncan  ▼. 
Prmy,  49  Id.  505;  Knowto  ▼.  Lawton,  03  Id.  29a 

ComnYAHCB  BY  MOBTGAQKX,  WHETHER  OoWgTlTUTM  AsSTOirailT  OF  MOBT- 

QiflB:  See  F/tbonT.  JVoejs  14  Am.  Dee.  458;  HnrUv.  Hurt,  25  LL  400,  and 
Botet  thereto;  and  tee  NktoU  v.  Reynold*,  38  Id.  238.  The  principal  eaee  it 
ettod  in  Sotthwick  ▼.  Atlantic  He  In*.  Co.,  133  liass.  458,  to  the  point  that  if 
a  teoond  mortgagee  of  property,  who  is  also  a  co-assignee  in  bankruptcy  of 
the  mortgagor's  estate,  makes  a  quitclaim  deed  of  the  properly  to  a  third 
person,  tins  osnstitatee  the  latter  an  assignee  of  the  second  mortgage;  and 
•as  the  principal  ease  distmgwkhed  in  MomtfM  v.  Dyer,  Id.  377,  in  holding 
*  transaction  not  to  oonstitnte  an  assignment  of  a  mortgage. 


MoIiBNNON   V.    filOHABDSON. 
[UGbay,74J 
OunrAjufe  Aonmrr  to  Bbjuk  ofdt  Doom  ahd  Abbvt  without 
Wabrajtt  is  oonfined  to  oases  where  treason  or  felony  has  been  commit- 
ted, or  there  is  an  affray  or  a  breach  of  the  peace  in  his  presence. 

OOBBTABLB  IB  HOT  JUWTMBU,  WITHOUT  WABJUVT  OB  DUAVD,  Of  FOBOKY 

Ehtzbjkg  Shop  and  s nesting  persons  therein,  engaged  in  the  unlawful 
sale  of  intoxicating  liquors  and  in  gaming,  although  he  uses  no  more 
force  than  is  necessary. 

Tort  against  the  defendant,  a  police  officer  and  city  mar- 
shal of  Cambridge,  for  breaking  and  entering  the  plaintiff'! 
shop,  assaulting  him,  and  imprisoning  him  for  two  days.  The 
defendant  alleged  in  his  answer  that  the  plaintiff  was  the 
keeper  of  a  shop  in  which  he  sold  intoxicating  liquors,  con- 
trary to  law,  and  in  which  idle  and  dissolute  persons  were 
accustomed  to  resort;  that  on  Saturday  night,  at  the  time  of 
the  alleged  trespass,  the  plaintiff  was  engaged  with  others  in 
selling  and  drinking  intoxicating  liquors  and  in  gaming;  and 
(hat  the  plaintiff  entered  the  shop  with  suitable  assistance,  and 
•nested  the  persons  therein,  using  no  more  force  than  was 
necessary,  and  detained  them  until  the  following  Monday, 
when  the  plaintiff  was  taken  before  the  police  court  and  pun- 
ished. The  plaintiff's  evidence  showed  that  on  Saturday 
night,  about  midnight,  the  defendant  forced  open  the  door  of 
the  plaintiff's  shop,  entered  with  assistants,  and  arrested  all 

AM.  Dsc  Vol.  LXXVU-SS 


864  McLknnon  v.  Richardson.  [Maaa. 

persons  therein,  including  the  plaintiff.  The  defendant  offered 
evidence  of  the  facts  alleged  in  his  answer,  and  that  the  plain- 
tiff had  suffered  the  persons  found  in  his  shop  to  remain  there, 
drinking,  swearing,  gambling,  and  making  loud  noises  and 
disturbances,  which  evidence  the  court  admitted  in  mitigation 
of  damages,  but  ruled  that  if  the  jury  found  the  facts  alleged 
in  the  answer  to  be  true,  they  would  not  constitute  a  justifica- 
tion, and  the  only  question  for  the  jury  was  one  of  damages. 
The  court  also  refused  to  instruct  the  jury,  on  behalf  of  the 
defendant,  that  if  the  defendant,  being  a  watchman,  had 
reasonable  cause  to  believe  that  a  breach  of  peace  was  being 
committed,  he  might,  after  demand  and  refusal,  break  open 
the  door,  and  arrest  the  offenders,  using  no  more  force  than 
necessary;  and  that  if  the  plaintiff's  shop  was  a  resort  for 
the  purpose  of  drinking,  swearing,  and  gaming,  and  the  in- 
mates created  a  disturbance,  to  the  nuisance  of  all  good  citi- 
sens,  the  defendant  was  justified  in  breaking  and  entering  the 
house  after  demand  and  refusal.  The  jury  found  for  the  plain- 
tiff, and  the  defendant  alleged  exceptions. 

N.  St.  J".  Ghreen,  for  the  plaintiff. 

J.  8.  Reyes  and  A.  B.  Underwood,  for  the  defendant. 

By  Court,  Bigelow,  J.  The  only  question  open  on  th 
exceptions  is,  whether  the  facts  alleged  in  the  defendant's 
swer,  if  proved,  would  establish  a  legal  justification  of  the 
pass  averred  in  the  declaration.  We  think  it  very  clear  that 
they  would  not.  There  is  no  statute  on  which  the  defendant 
can  rely  to  justify  his  acts;  and  we  know  of  no  authority  which 
a  constable  has  at  common  law,  without  a  warrant,  to  break 
open  a  house  or  shop  used  for  the  purposes  to  which  it  is 
averred  the  defendant's  premises  were  appropriated,  or  to 
arrest  a  person,  without  legal  process,  for  committing  the  acta 
alleged  in  the  answer.  The  facts  set  out,  if  proved,  would 
show  that  offenses  had  been  committed  for  which  adequate 
penalties  are  provided,  to  be  enforced  in  due  course  of  law. 
But  they  do  not  foil  within  that  class  which  requires  the  im- 
mediate intervention  of  legal  authority,  on  account  of  the 
grave  nature  of  the  offense,  or  because  they  actually  disturb 
the  public  peace.  The  authority  of  a  constable  to  break  open 
doors  and  arrest  without  a  warrant  is  confined  to  cases  where 
treason  or  felony  has  been  committed,  or  there  is  an  affray  or 
a  breach  of  the  peace  in  his  presence:  2  Hale  P.  C.  88-96;  1 
Hawk.  P.  C,  o.  63,  sec.  16;  1  Russell  on  Crimes,  629;  1  Ch. 
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Crim.  Law,  14, 15;  Bac.  Abr.,  tit.  Constable,  G.  It  is  said  in 
2  Hale  P.  G.  95,  that  "  if  there  be  disorderly  drinking  or  noise 
in  a  house  at  an  unseasonable  time  of  night,  especially  in  inns, 
taverns,  or  alehouses,  the  constable  or  his  watch,  demanding 
entrance,  and  being  refused,  may  break  open  the  doors  to  see 
and  suppress  the  disorder."  No  authority  is  given  for  this 
statement,  nor,  so  far  as  we  know,  has  it  ever  been  recognized 
as  the  law  in  any  adjudicated  case.  It  probably  had  its  origin 
in  the  practice  of  constables  in  London  and  its  vicinity,  as 
Lord  Hale  adds,  "  and  this  is  constantly  used  in  London  and 
Middlesex."  But  if  this  be  the  true  doctrine  of  the  law,  which 
we  are  not  prepared  to  admit,  the  defendant  does  not  bring 
his  case  within  it  by  the  averments  in  his  answer.  It  is  not 
alleged  that  there  was  any  "  noise  or  disorderly  drinking"  in 
the  plaintiff's  premises  at  the  time  the  defendant  broke  open 
the  door;  and  if  there  had  been,  the  rule  as  stated  by  Lord 
Hale  would  not  permit  him  to  arrest  the  plaintiff.  Besides, 
he  could  not  break  open  the  door  without  first  "  demanding 
entrance;"  the  answer  does  not  aver  that  any  demand  for 
entrance  was  made;  nor  does  the  proof  show  that  any  such  do* 
mand  was  made  as  to  give  the  plaintiff  notice  that  the  defend- 
ant, as  an  officer  of  the  law,  sought  an  entrance  into  his 
premises.  But  it  is  not  a  question  of  proof;  the  whole  case 
tamed  on  the  sufficiency  of  the  answer;  the  defendant  did  not 
ask  to  amend  it,  and  he  could  not  legally  prove  in  justification 
any  facts  which  he  had  not  duly  pleaded. 
Exceptions  overruled. 

Ouxqkr's  Authority  to  Bbbakopbn  Doors  to  Emor  Abbot:  Seeifci*- 
Bm  t.  CommomocaHhy  61  Am.  Deo.  147,  and  exhaustive  note. 

Omom's  Authority  to  Arrest  without  Warrantj  See  Bern*  t.  BtaU, 
44  Am.  Dec  289;  BoberU  ▼.  State,  65  Id.  97,  and  the  notes  thereto  disenssmg 
the  question;  Brodbwayr.  Oranqford,  67  Id.  26a 
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Law  of  Scat*  whkrb  Contract  n  Madb  and  to  bb  Pbbbobmbd  deter- 
mines its  obligation  sad  effect. 
Promissory  Notb  Taintbd  with  Usury  dc  its  Inobftion  is  Void  as 
against  the  maker,  under  the  laws  of  New  York,  eren  in  the  hands  of  a 
bona  fide  holder  for  Talue,  and  without  notice  of  the  usury. 
Pbowssory  Notb  is  not  Usurious  in  its  Inobftion,  bat  is  binding  on  the 
makers,  where  it  is  drawn  payable  to  their  order,  and  by  them  indorsed 
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in  blank  and  dettrared  to  an  agent  to  bediaconnted  for  them  at  the  legal 
rate  of  interest,  and  the  agent  delivered  it  to  a  broker  to  raiee  money 
upon  it,  and  the  broker  pledged  it  to  secure  an  advance,  and  afterwarda 
sold  it  at  a  tumriona  rate  of  discount,  applying  part  of  the  proceeda  to 
the  payment  of  the  advance,  and  giving  the  rest  to  the  agent*  who  eon- 
verted  it*  and:  the  transferees  in  torn  aold  the  note  for  ita  foil  face  value 
to  others,  innocent  of  the-  nanrione-  transaction. 
IvrxBUT  at  Lsqal  Ratb  zk  Stats  wheri  Action  is  Bbocoht  will  bs 
Allowed  on  a  promissory  note  made  and  payable  in  another  state,  with- 
out any  stipulation  as  to  interest*  although  such  rate  is  lass  than  the  l^gwil 
rate  in  the  state  where  the  note  ia  made  and  payable. 

Action  upon  a  promissory  note.  The  agreed  state  of  facts 
showed  that  the  defendants,  who  were  partners  doing  business 
at  New  Lebanon,  New  York,  made  the  note  in  question,  pay- 
able to  the  order  of  themselves  at  the  Bank  of  Utica,  indorsed 
the  same  in  blank  and  delivered  it  to  one  Bogue,  as  their  agent, 
to  be  discounted  for  them  at  the  legal  rate  of  interest  Bogue 
put  the  note  into  the  hands  of  Alonzo  Hutchins,  a  note  and 
bill  broker,  to  raise  money  for  him  upon  it,  representing  that 
the  note  was  his  property.  Hutchins  pledged  the  note  to  se- 
cure an  advance  to  Green  &  Sewall,  with  the  understanding  that 
he  should  sell  it  and  appropriate  the  proceeds  towards  payment 
of  the  advance.  Hutchins,  at  Bogue's  request,  afterwards  sold 
the  note  to  Shaw  &  Co.,  at  a  deduction  greater  than  the  legal 
rate  of  interest  allowed  by  the  statutes  of  New  York,  and  ap- 
plied a  part  of  the  proceeds  to  the  payment  of  the  money  bor- 
rowed from  Green  <fc  Sewall,  and  gave  the  balance  to  Bogue, 
who  appropriated  the  same  to  his  own  use.  Shaw  &  Co.  sold 
the  note  at  its  full  face  value,  for  merchandise,  to  the  plain- 
tiffs, who  were  ignorant  of  the  purposes  for  which  the  note  was 
made,  and  took  it  in  good  faith,  and  sent  it,  before  maturity, 
to  the  Bank  of  North  America,  in  the  city  of  New  York,  for 
collection,  but  it  was  never  paid.  The  court  was  to  render 
judgment  for  the  plaintiffs  for  the  principal  of  the  note,  with 
interest  at  such  a  rate  as  it  should  determine,  if  it  should  be 
of  the  opinion  that  the  action  could  be  maintained,  but  other- 
wise judgment  was  to  be  for  the  defendants. 

S.  A.  Brown,  for  the  plaintiffs. 
H.  8.  BriggSj  for  the  defendants. 

By  Court,  Hoab,  J.  This  note  was  a  contract  made  and  to 
be  performed  within  the  state  of  New  York;  and  its  obligation 
and  effect  must  therefore  be  determined  by  the  laws  of  that 
State:  Dunscomb  v.  Bunker,  2  Met.  & 
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That  a  contract  tainted  with  usury  in  its  inception  is  void  as 
ag&inst  the  maker,  even  in  the  hancte  of  a  bmafide  holder,  for 
a  full  consideration,  and  without  notice  of  the  usury,  is  un- 
questionably the  settled  law  of  New  York.  It  Beems  to  be 
equally  well  settled  that  where  the  transaction  is  a  sale  of 
property,  although  the  property  sold  be  an  obligation  for  the 
payment  of  money,  it  is  not  usurious:  Powell  v.  Waters,  8  Cow. 
669;  Manice  v.  New  York  Dry  Dock,  3  Edw.  Ch.  148. 

If,  therefore,  the  agent  of  the  defendants,  Bogue,  had  really 
owned  the  note,  as  he  pretended,  the  sale  of  it  to  Shaw  A  Co., 
from  whom  the  plaintiffs  derive  their  title,  at  a  deduction 
greater  than  the  legal  rate  of  interest,  would  not  have  consti- 
tuted usury.  And  if  we  were  called  upon  to  determine  the 
question  without  regard  to  the  decisions  of  the  courts  of  New 
York,  we  should  be  strongly  inclined  to  the  opinion  that  the 
purchase  in  good  faith  of  a  note,  payable  to  bearer,  or  payable 
to  the  order  of  the  promisor  and  by  him  indorsed,  from  a  per- 
son representing  himself  to  be  the  owner  for  value,  not  the 
maker,  at  any  price  agreed  upon  between  the  parties,  would 
not  be  usurious.  To  treat  such  a  transaction  as  a  lending  of 
money  is  to  give  it  a  character  not  contemplated  by  the  par- 
ties to  the  contract. 

But  it  has  been  repeatedly  held  by  the  courts  of  New  York, 
both  at  law  and  in  equity,  and  we  feel  bound  to  follow  the  con- 
struction given  by  the  tribunals  of  a  state  to  its  statutes,  that 
a  note  made  for  the  purpose  of  raising  money  upon  it,  and  first 
passed  as  a  valid  contract  to  one  who  takes  it,  deducting  mors 
than  the  legal  rate  of  interest,  is  void  for  usury;  although  the 
taker  supposes  it  to  be  business  paper  belonging  to  the  person 
from  whom  he  takes  it,  and  intends  in  good  faith  to  make  a 
purchase  of  the  note,  and  not  a  loan  of  money:  Cram,  v.  2fcn>» 
drieks,  7  Wend.  569;  Munn  v.  Commission  Co.,  15  Johns.  44 
[8  Am.  Dec.  219];  Bermet  v.  Smith,  15  Id.  855;  PoweU  v. 
Waters,  8  Cow.  669;  Done  v.  Schutt,  2  Denio,  621.  In  Holmes 
y.  WtUiams,  10  Paige,  826  [40  Am.  Dec.  250],  the  vice-chan- 
cellor, after  strongly  stating  the  reasons  to  show  that,  if  it  were 
an  original  question,  it  ought  not  to  be  so  held,  concludes  by 
Baying:  "  Nevertheless,  it  is  the  settled  doctrine  of  the  courts 
that  such  a  transaction  is  usurious." 

Uj  then,  the  note  in  suit,  at  its  first  inception,  when  it  first 
became  a  valid  contract,  became  tainted  with  usury,  the  de- 
fense must  prevail;  and  the  plaintiffs,  though  innocent  in- 
dorsees, cannot  recover.    But  if  the  note  was  negotiated,  so  aa 
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to  become  a  valid  and  binding  contract,  upon  a  lawful  consid- 
eration, then  no  subsequent  disposition  of  it  would  make  it 
void  for  usury  as  against  the  makers. 

Upon  examining  the  statement  of  facts  to  which  the  parties 
have  agreed,  we  are  of  opinion  that  the  note  was  valid  in  its 
inception,  and  became  a  binding  contract  in  the  hands  of 
Green  &  Sewall,  to  whom  it  was  hypothecated  by  Alonzo 
Hutchins,  as  the  agent  of  Bogue,  and  that  there  does  not  ap- 
pear to  have  been  any  usury  in  that  transaction.  Bogue  rep- 
resented it  to  be  his  own  property,  and  put  it  into  the  hands  of 
Hutchins  to  raise  money  for  him  upon  it.  It  is  agreed  that  this 
representation  was  untrue,  and  that  Bogue  was  merely  the  de- 
fendants' agent.  But  the  defendants  had  put  the  notes  into 
his  hands  in  such  a  form  that  they  were  equivalent  to  notes 
payable  to  bearer,  and,  having  thus  invested  him  with  the  ap- 
parent ownership  of  them,  could  not  protect  themselves  against 
the  claim  of  any  bona  fide  holder,  aside  from  the  statute  of 
usury,  by  alleging  that  their  agent  had  been  unfaithful.  The 
rule  would  be  obviously  applicable,  that  when  one  of  two,  in- 
nocent persons  must  suffer  by  the  fraud  or  negligence  of  a 
third,  he  is  to  bear  the  loss  who  enabled  the  third  person  to 
do  the  injury,  by  giving  him  credit  and  employing  him  as  his 
agent:  Lobdell  v.  Baker,  1  Met.  203  [35  Am.  Dec.  358].  When 
Bogue,  therefore,  procured  the  loan  from  Green  &  Sewall  upon 
the  security  of  the  note,  the  defendants  were  bound  by  his  act: 
Collins  v.  Martin,  1  Bos.  &  Pul.  648.  Green  &  Sewall  took 
the  note  for  value,  and  in  their  hands  it  was  good  against  the 
makers,  at  least  to  the  extent  of  their  advances.  By  the  form 
of  the  transfer  to  them,  the  right  of  property  passed  with  the 
possession  of  the  note.  They  could  have  maintained  a  suit 
upon  it  against  the  makers. 

If,  then,  the  plaintiffs  succeed  to  the  rights  of  Green  & 
Sewall,  the  note  remains  good  in  their  hands.  The  facts  find 
that  it  was  understood  between  Alonzo  Hutchins  and  Green  & 
Sewall,  at  the  time  of  the  hypothecation  of  the  note,  that  it 
should  be  sold,  and  the  proceeds  be  applied  to  repay  the  money 
which  had  been  advanced  upon'ik  When  Green  &  Sewall  de- 
livered the  note  to  Alonzo  Hutchins  for  the  purpose  of  effect- 
ing the  sale,  we  think  he  received  it  as  their  agent;  that  he 
sold  it  by  their  authority  and  for  their  benefit;  that  the  money 
received  for  it  was  appropriated  to  their  use;  and  that  the  pur- 
chaser took  their  title.  Green  &  Sewall  could  not  have  re- 
turned the  note  to  Bogue  without  losing  their  security  upon  it, 
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which  they  obviously  did  not  intend  to  surrender.  To  preserve 
their  security,  Hutchins  must  have  been  their  agent  for  the 
custody  and  sale  of  the  note.  We  do  not  mean  to  decide  that 
the  mere  pledging  of  a  note,  if  the  pledge  were  redeemed,  and 
the  whole  property  in  it  revested  in  the  maker,  would  give  any 
such  validity  to  the  note  as  would  prevent  its  being  made 
void  for  usury,  if  it  were  afterward  negotiated  by  or  for  the 
maker  at  an  illegal  rate  of  interest.  But  here  it  never  was  re- 
turned to  the  maker  or  his  agent.  It  never  ceased  for  an  in- 
stant to  be  the  property  of  Green  &  Sewall,  till  it  became  the 
property  of  Shaw  <fe  Go. 

The  defense  of  usury  failing,  the  plaintiffs  are  entitled  to  re- 
cover, according  to  the  agreement  of  parties,  the  principal  of 
the  note,  with  interest  at  such  a  rate  ae  the  law  will  allow. 
That  rate  will  be  six  per  cent  from  the  maturity  of  the  note. 
The  interest  is  not  a  sum  due  by  the  contract,  for  by  the  con- 
tract no  interest  was  payable,  and  is  not  therefore  affected  by 
the  law  of  the  place  of  contract.  It  is  given  as  damages  for  the 
breach  of  contract,  and  must  follow  the  rule  in  force  within 
the  jurisdiction  where  the  judgment  is  recovered:  Orimehaw  v. 
Bender,  6  Mass.  157;  Eaton  v.  Melius,  7  Gray,  566;  Barringer 
v.  King,  5  Id.  12.  The  contrary  rule  has  been  held  to  be  ap- 
plicable where  there  was  an  express  or  implied  agreement  to 
pay  interest:  Winthrop  v.  Carleton,  12  Mass.  4;  Von  Hemeri 
y.  Porter,  11  Met.  220;  Lanusse  v.  Barker,  3  Wheat.  147. 

Perhaps  it  would  be  difficult  to  support  the  decision  in  Win- 
throp v.  Carleton,  supra,  upon  any  sound  principle,  because 
the  court  in  that  case  held  that  interest  could  only  be  com- 
puted from  the  date  of  the  writ,  thus  clearly  showing  that  it 
was  not  considered  as  due  by  the  contract,  and  yet  adopted 
the  rate  of  interest  allowed  at  the  place  of  the  contract.  But 
the  error  would  seem  to  be  in  not  treating  money,  paid  at  the 
implied  request  of  another,  as  entitled  to  draw  interest  from 
the  time  of  payment. 

An  objection  to  adopting  the  rule  of  the  rate  of  interest  in 
the  jurisdiction  where  the  action  is  brought,  as  the  measure  of 
damages,  may  be  worthy  of  notice  that  this  rule  would  allow 
the  creditor  to  wait  until  he  could  find  his  debtor  or  his 
property  within  a  jurisdiction  where  a  much  higher  rate  of 
interest  was  allowed  than  at  the  place  of  the  contract  But  a 
debtor  could  always  avoid  this  danger  by  performing  his  con- 
tract; and  the  same  difficulty  exists  in  relation  to  the  actions 
of  trover  and  replevin. 
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If  such  a  case  should  arise,  it  might  with  more  reason  he 
argued  that  the  damages  should  not  be  allowed  to  exceed 
those  which  would  have  been  recovered  in  the  state  where  the 
contract  was  made  and  to  be  performed. 


Lex  Loci  Contractus  Controls  as  to  Construction  and  Validitt  ov 
Personal  Contracts:  Yovng  v.  Harris,  61  Am.  Deo.  17%  and  note  collect- 
fag  prior  cases;  Smith  v.  Godfrey,  Id.  617;  Peck  v.  ffitbard,  62  Id.  006; 
Bmerxm  v.  Patridge,  Id.  617;  McAllister  v.  Smithy  66  Id.  661;  Kamaga  v.  7fea»- 
for,  70  Id.  62;  Lockwoodv.  Miller,  Id.  78. 

Teansaotion  is  not  Usurious  when  It  is  Sale  of  Property:  Note  to 
Davuv.  Garr,  65  Am.  Deo.  393. 

Negotiable  Paper,  when  Usurious  in  its  Inception:  See  OaUm  v. 
Gunter,  62  Am.  Deo.  113,  and  note.  In  New  York,  bills  of  exchange  are 
open  to  the  defense  of  usury,  where  the  plaintiffs  became  holders  of  the  biDs 
in  the  original  negotiation  of  the  paper,  by  a  loan  upon  disoonnt  at  a  rate 
greater  than  that  allowed  by  law,  and  not  by  a  mere  sale  of  the  bills:  Abswm 
v.  Demand,  103  Mass.  323,  citing  the  principal  case. 

Interest  at  Legal  Rate  in  State  where  Action  is  Brought  wnx 
«■  Allowed  on  Promissory  Note  made  and  payable  in  another  state,  with- 
out any  stipulation  as  to  interest,  although  such  rate  is  less  than  the  legal 
rate  in  the  state  where  the  note  is  made  and  payable:  Ives  v.  Farmers?  Bank, 
2  Allen,  239,  following  the  principal  case;  and  in  Kammaugh  v.  Day,  10  R.  L 
400,  the  principal  case  is  cited  to  the  effect  that  the  foregoing  is  the  rule  in 
Massachusetts,  but  the  court  adopted  a  different  rule;  see  also  McAllister  v. 
Smith,  65  Am.  Dec  661.  The  principal  case  does  not  apply  where  a  note  is 
drawn  "with  interest,"  without  specifying  any  rate,  the  law  of  the  place 
where  the  note  was  made  governing  as  to  the  rate,  unless  some  other  place  of 
payment  is  stipulated:  Chase  v.  Dow,  47  N.  H.  406. 

The  principal  case  is  also  cited  in  Brcmnon  v.  HurseU,  112  Mass.  71,  to 
the  point  that  where  a  note  fixes  the  interest  at  greater  than  the  legal  rata, 
the  holder  is  entitled  to  interest  at  the  same  rate  after  maturity;  and  in 
French  v.  French,  126  Id.  361,  to  the  point  that  where  one  makes  a  payment 
upon  the  express  or  implied  request  of  another,  the  former  is  entitled  to 
interest  from  the  payment 
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[lft  Gray,  340.] 

Brother-in-law  of  Person  whose  Ldi  m  Insured,  to  whom  the  policy 
is  payable,  and  who  pays  the  premiums  as  agent  of  the  insured,  has  a 
sufficient  interest,  it  seems,  to  enable  him  to  recover  the  entire  amount 
of  the  policy,  although  it  contains  a  condition  that  policies  made  payable 
to  "persons  not  belonging  to  the  family  of  the  person  whose  life  is  in- 
sured are  subject  to  proof  of  interest,  and  the  company  will  pay  upon 
such  policies  no  greater  sum  than  the  amount  or  value  of  such  interest" 

Want  or  Insurable  Interest  cannot  be  Set  up  as  Defense  to  an  actum 
upon  a  policy  of  life  insurance,  if  the  issue  is  not  raised  by  the  pleadings* 
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Ihorid  has  Bight  to  Rnn>i  nr  Vdrbov  Couvtbt,  withoat  farther  per* 
mission  or  payment,  when  the  policy  and  the  application  describe  him 
as  residing  there,  although  he  is  specially  permitted  by  the  policy  to 
travel  to  other  place*,  and  an  indorsement  upon  the  policy  grres  faun 
permission  to  reside  in  such  foreign  country,  open  the  payment  of  a 
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Contract  by  Robert  B.  Forbes  against  the  defendants,  upon 
a  policy  of  insurance,  made  at  Boston,  upon  the  life  of  Thomas 
T.  Smith,  and  to  recover  back  the  sum  of  seventy-five  dollar* 
and  ninety  cents,  paid  to  the  defendants  by  mistake  in  Janu- 
ary, 1853,  for  permission  for  Smith  to  go  to  South  America. 
A  verdict  for  the  plaintiff  was  taken  by  consent  and  the  case 
reported  for  the  determination  of  the  full  court.  Further  fact* 
appear  in  the  opinion. 

8.  Bartlett  and  F.  W.  Palfrey,  for  the  plaintiff. 

ft  B.  Goodrich  and  H.  A.  Scudder,  for  the  defendants. 

By  Court,  Hoar,  J.  The  question,  What  is  such  an  interest 
in  the  life  of  another  as  will  support  a  contract  of  insurance  upon 
the  life?  is  one  to  which  a  complete  and  satisfactory  answer, 
resting  upon  sound  principles,  can  hardly  yet  be  said  to  have 
been  given.  It  was  fully  discussed  and  considered  in  the  recent 
case  of  Loomis  v.  Eagle  Life  and  Health  Ins.  Co.,  6  Gray,  396, 
and  it  is  there  said  by  the  chief  justice  of  this  court  that  "per- 
haps it  would  be  difficult  to  lay  down  any  general  rule  as  to 
the  nature  and  amount  of  interest  which  the  assured  must 
have."  As  the  premium  is  intended  to  be  a  precise  equivalent 
tor  the  risk  taken,  it  would  seem  that  the  contract  is  a  just 
and  equitable  one,  whether  any  interest  in  the  life  exists  or 
not;  and  that  the  only  essential  inquiry  is,  whether  the  object 
of  the  contract  is  such  as  to  obviate  the  objections  to  a  mere 
wager  upon  the  chances  of  human  life. 

In  this  case,  the  policy  was  procured  by  Thomas  T.  Smith 
upon  his  own  life,  and  the  first  payment  of  the  premium  upon 
it  was  made  by  him.  It  was  made  payable  to  the  plaintiff, 
the  husband  of  his  sister,  and  the  subsequent  payments  were 
made  by  the  plaintiff  as  his  agent;  but  the  promise  of  the  com- 
pany is  to  and  with  Smith.  The  policy  appears  to  have  been 
really,  if  not  nominally,  for  the  benefit  of  Smith,  and  the  inter- 
est of  the  plaintiff  to  be  simply  that  of  a  trustee.  Under  such 
circumstances!  we  think  no  question  could  have  arisen  as  to 
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the  sufficiency  of  the  interest,  unless  on  account  of  the  condi- 
tions of  insurance  annexed  to  the  policy,  by  one  of  which  it  is 
stipulated  that  "policies  made  payable  to  creditors  or  persons 
not  belonging  to  the  family  of  the  person  whose  life  is  insured 
are  subject  to  proof  of  interest,  and  the  company  will  pay  upon 
such  policies  no  greater  sum  than  the  amount  or  value  of  such 
interest,"  unless  a  waiver  of  such  proof  is  indorsed  upon  the 
policy.  But  while  we  are  inclined  to  the  opinion  that  even 
under  this  condition  the  plaintiff  would  be  entitled  to  recover, 
we  are  relieved  from  the  necessity  of  considering  the  point  by 
the  decisive  fact  that  no  such  issue  is  raised  by  the  pleadings. 
The  defendants,  by  their  answer,  expressly  admit  their  liability 
upon  the  policy,  which  they  set  forth,  "in  case  the  said  Smith 
should  die  during  the  year  1854,  without  having  violated  the 
terms  and  conditions  of  said  policy."  They,  indeed,  add  that 
they  do  not  owe  and  are  not  bound  to  pay  the  sum  claimed  by 
the  plaintiff;  but  proceed  to  say  that  they  are  not  thus  bound 
for  certain  specific  reasons,  which  they  set  forth  in  detail,  and 
among  these  is  not  any  allegation  of  a  want  of  insurable  inter- 
est in  the  plaintiff.  We  think  it  clear,  therefore,  that  the  ob- 
jection of  the  want  of  such  an  interest  is  not  open  to  them,  and 
that  the  plaintiff  was  not  required  to  come  to  the  trial  prepared 
to  prove  it. 

But  the  ground  of  objection  to  the  plaintiff's  recovery, 
chiefly  relied  on  by  the  defendants,  is  this:  that  Smith  had  no 
right  under  the  contract  to  reside  at  Valparaiso  without  the 
payment  of  an  additional  premium,  which  was  not  paid  for 
the  year  1854,  and  that  the  policy  thereby  became  void,  and 
the  liability  of  the  company  ceased. 

By  the  policy,  the  life  of  Smith  is  insured  as  an  inhabitant 
of  Valparaiso,  and  in  the  application  for  insurance,  which  is 
referred  to  by  a  proviso  upon  the  policy,  stating  that  "this 
policy  is  made  and  accepted  in  reference  to  the  application  and 
declarations  made  to  this  company,  which  are  to  be  used  and 
resorted  to,  to  explain  and  protect  the  rights  of  all  the  par- 
ties," his  residence  is  declared  to  be  at  Valparaiso.  It  is  also 
noticeable  that  there  is  in  the  policy  and  conditions  of  insur- 
ance no  prohibition  of  traveling  to  or  residing  in  South  Amer- 
ica; that  no  statement  or  declaration  in  the  application  shows 
that  such  a  prohibition  was  in  the  contemplation  of  the  parties; 
and  that  if  any  restriction  upon  the  liberty  of  the  person  whose 
life  was  insured  to  reside  or  travel  anywhere  at  his  pleasure, 
excepting  in  and  to  the  places  specifically  enumerated  in  the 


March,  I860.]  Forbes  v.  American  Mutual  Life  Ins.  Co.  863 

printed  proviso,  was  created  under  the  contract,  it  must  be  de- 
rived by  implication  from  the  permission  to  travel  to  certain 
places  named,  or  from  the  indorsement  upon  the  policy.  Such 
an  implication  would  indeed  be  a  reasonable  one,  because  it  is 
obvious  that  a  permission  to  go  to  certain  places  named  would 
be  without  reason  or  effect  if  the  contract  already  allowed  the 
person  insured  to  go,  not  only  to  those  places,  but  to  any  oth- 
ers. But  we  cannot  think  that  such  an  implied  restriction, 
derived  from  a  printed  clause,  should  be  allowed  to  control  the 
direct  meaning  and  purpose  of  the  policy,  to  be  gathered  from 
the  written  parts  of  that  instrument.  An  insurance  upon  the 
life  of  Smith,  as  a  resident  of  Valparaiso,  for  a  premium 
agreed  on,  gave  him  a  right  to  reside  there  without  further 
permission  or  payment.  The  indorsement  upon  the  policy 
of  a  permission  to  reside  there  upon  the  payment  of  a  sum 
not  named,  leaving  a  blank  for  the  amount  not  filled  up,  and 
delivered  intentionally  in  that  condition,  cannot  operate  to 
deprive  the  party  insured  of  a  privilege  for  which  he  had 
already,  in  the  completed  parts  of  the  instrument,  contracted 
and  paid. 

Treating  the  indorsement,  therefore,  as  a  part  of  the  contract 
at  the  time  the  policy  was  delivered,  we  are  of  opinion  that  the 
plaintiff  was  under  no  obligation  to  pay  any  sum  for  the  priv- 
ilege of  residence  at  Valparaiso;  and  this  decision  renders  it 
unimportant  to  consider  the  effect  of  the  letters  which  were 
offered  in  evidence,  or  to  consider  whether  they  would  be  ad- 
missible for  any  other  purpose  than  to  rebut  any  claim  or.  proof 
by  the  defendants  that  the  contract,  as  it  was  delivered,  was 
not  complete,  or  was  intended  to  have  its  blanks  filled  accord- 
ing to  some  farther  arrangement. 

The  further  objection  that  the  declaration  should  have  set 
oat  the  conditions  of  the  insurance,  and  that  these  conditions 
constitute  a  variance  between  the  contract  offered  in  evidence 
and  that  declared  on,  cannot  prevail,  because  they  are  condi- 
tions subsequent.  While  a  breach  of  them  would  therefore 
operate  as  a  bar  to  the  plaintiff's  recovery,  their  performance 
does  not  constitute  a  part  of  his  cause  of  action. 

The  permit  which  was  issued  in  January,  1853,  was  not 
granted  by  the  defendants  in  pursuance  of  any  contract  made 
by  the  parties,  and  is  shown  to  have  been  accepted  by  the 
agent  of  the  plaintiff  without  authority  from  his  principal  to 
do  any  act  to  modify  or  change  the  contract  already  made, 
and  under  a  mistake  of  fact    It  cannot  therefore  be  resorted 
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to  to  diminish  the  privilege  of  foreign  residence  before  granted, 
or  to  subject  it  to  any  new  condition;  and  the  money,  having 
been  paid  by  mistake,  may  be  recovered  back  in  this  action. 
Judgment  upon  the  verdict  for  the  plaintiff. 


Imbubahui  Ihtmbest  nr  Lrra  of  Another,  Who  has,  asd  T&moubtt  on 
8ee  Morrtll  v.  Trenton  etc.  Inn.  Co.,  57  Am.  Doc  92,  and  exhaustive  note; 
Hitched  y.  Union  Life  Int.  Co.,  71  Id.  529. 

On  mat  Insubs  bib  Ln  fob  Benefit  of  Whom  Hb  Pleases:  Note  to 
Morrell  v.  Trenton  etc  In*.  Co.,  57  Am.  Deo.  102.  The  principal  ease  is  cited 
in  Campbell  v.  New  England  M.  L.  Int.  Co.,  98  Maes.  889,  to  the  point  that 
en  action  may  be  maintained  on  a  policy  of  life  insurance,  obtained  by  a  nan 
on  hia  own  life,  without  proving  an  insurable  interest  therein  in  the  penov  lav 
whose  benefit  it  is  declared  on  its  face  to  be  made. 


Tay  v.  Ladd. 

[15  Gbay,  206.] 
Pabshbbshif  GAHiroT  Maintain  Action  fob  Goods  Deltvebkd  nr  Fat* 
rare  of  Article  Sold  to  On*  Partner  for  his  private  use,  although 
the  firm  is  thereafter,  bnt  before  the  goods  were  ordered  and  delivered, 
changed,  without  the  knowledge  of  the  defendants,  by  the  introduction 
of  a  new  partner,  who  was  ignorant  of  the  agreement. 

Contract  for  coal  Bold  and  delivered  to  the  defendants.  On 
April  26, 1856,  Downs,  one  of  the  plaintiflfe,  purchased  a  piano 
from  the  defendants,  under  an  agreement  by  which  the  de- 
fendants were  to  take  payment  in  coal,  to  be  delivered  on 
orders  by  them  on  the  firm  of  Langley  A  Co.,  of  which  Downs 
was  a  member.  On  May  3, 1856,  one  Tay  became  a  member 
of  the  firm,  which  was  thereafter  known  as  Tay  A  Co.  Tay  A 
Co.  succeeded  to  and  carried  on  the  business  of  Langley  A  Co. 
at  the  same  place,  but  it  appears  that  the  defendants  did  not 
know  of  the  change.  On  June  12th,  and  subsequent  thereto, 
the  coal  in  question  was  delivered  on  orders,  according  to 
agreement,  addressed  to  Langley  A  Co.  The  court  instructed 
the  jury  that  if  there  was  an  understanding  among  the  plain- 
tiffs that  each  partner  might  pay  his  individual  debts  with 
partnership  property,  and  in  pursuance  of  such  understanding 
Downs  caused  the  coal  to  be  delivered  to  the  defendants  in 
payment  of  the  piano,  the  plaintiffs  could  not  recover  the 
price  of  the  coal  so  delivered;  and  that  if,  in  pursuance  of  aa 
agreement  between  the  defendants  and  Downs,  that  he  was  to 
pay  for  the  piano  in  coal,  on  orders  drawn  by  the  defendants 
on  Langley  A  Co.,  the  defendants  in  good  faith  drew  the 
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and  received  the  coal  in  payment,  the  plaintiffs  could  not  re- 
coyer  the  price.  The  plaintiffs  asked  the  court  to  instruct 
that  if  the  agreement  between  Downs  and  the  defendants  was 
not  known  to  or  assented  to  by  Tay  and  Langley,  it  would  not 
bind  them;  but  the  jury  were  instructed  that  if  Downs  made 
the  contract  with  the  defendants  to  pay  for  the  piano  in  coal, 
and  procured  the  coal  to  be  delivered  in  pursuance  of  the 
contract,  tad  it  was  received  by  the  defendants  in  payment, 
acting  in  good  faith,  it  was  not  material  whether  the  other 
partners  knew  of  the  contract  or  not.  The  plaintiffs  had  a 
verdict  for  the  excess  of  the  price  of  the  coal  over  that  of  the 
piano  only,  and  alleged  exceptions. 

D.  E.  Ware,  for  the  plaintiffs. 
A.  A.  Sawney,  for  the  defendants. 

By  Court,  Dewey,  J.  The  present  case  is  one  more  clear 
for  maintaining  the  defense  than  that  of  Homer  v.  Wood,  11 
Cush.  62.  There  the  debt  to  the  partnership  was  discharged 
by  the  application  of  the  same  by  one  of  the  copartners  to  the 
discharge  of  a  private  demand  which  the  defendant  had 
against  such  copartner.  Here  the  defense  goes  to  the  original 
contract  for  the  articles  alleged  to  have  been  sold  by  the  co- 
partners, and  shows  that  they  were  originally  contracted  for 
by  the  defendants  only  as  in  payment  for  an  article  sold  to 
one  of  the  partners.  The  orders  were  drawn  in  the  precise 
manner  agreed,  and  were  duly  honored  by  the  delivery  of  the 
coal  As  respects  the  firm  of  Langley  &  Co.,  as  it  existed  at 
the  time  of  the  contract,  there  could  be  no  possible  question  as 
to  this  defense. 

The  change  in  the  firm  by  the  introduction  of  the  new  part* 
ner,  Tay,  cannot,  under  the  circumstances,  affect  the  defend- 
ant. He  had  no  knowledge  of  it  He  drew  his  orders  on  the 
old  firfn  by  its  appropriate  name,  and  acted  throughout  in 
ignorance  of  the  change  of  the  firm.  The  evidence  tends  to 
show  that  the  new  firm  occupied  the  place  of  business  of  Lang- 
ley &  Co.,  and  succeeded  to  and  carried  out  the  business  and 
engagements  of  Langley  &  Co.  The  fact  that  Tay  had  no 
personal  knowledge  of  the  arrangement  under  which  the  coal 
was  delivered  cannot  affect  a  defendant  acting  in  good  faith, 
or  preclude  him  from  the  defense  upon  which  he  now  relies. 

The  instructions  of  the  court  furnish  no  ground  for  sustain* 
ing  any  exceptions  thereto. 

Exceptions  overruled. 
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Pabthzr'3  Power  to  Discharge  Partnership  Debt  by  Application  to 
Individual  Debt:  See  Craig  v.  Henderson,  44  Am.  Deo.  193;  and  note  col- 
lecting prior  cases;  Warder  v.  Newdigate,  52  Id.  567;  McKktney  v.  Bright^  55 
Id.  512;  and  see  Arnold  v.  Brown,  85  Id.  296. 


Willaed  v.  Eastham. 

|16  Gray,  828.] 

UAMCTn  Woman's  Debts  will  bb  Enforced  in  Equity  against  Hbb 
Sxpabatb  Estate  or  its  income,  to  the  extent  to  which  her  power  of 
disposal  may  go,  when  they  are  expressly  charged  upon  the  separate 
estate,  or  expressly  contracted  upon  its  credit,  or  when  the  consideration 
goes  to  its  benefit  or  to  enhance  its  value, 

ifAMwrnn  Woman's  Contracts  or  Suretyship  will  not  bb  Enioboxd  m 
Equity  against  her  separate  estate,  unless  charged  upon  it  by  an  express 
instrument. 

Bill  in  equity.    The  facts  are  stated  in  the  opinion. 
A.  O.  Burke,  for  the  plaintiff. 
G.  H.  Preston,  for  the  defendants. 

By  Court,  Hoab,  J.  This  case  presents  a  question  entirely 
novel  in  the  jurisprudence  of  this  commonwealth,  and  which 
could  not  have  come  before  us  until  the  grant  of  the  full 
equity  powers  which  were  conferred  upon  this  court  by  a 
recent  statute:  Stat.  1857,  c.  214.  It  is  a  bill  in  equity,  by 
which  the  plaintiff  seeks  to  charge  the  separate  estate  of  a 
married  woman  with  the  payment  of  a  promissory  note  made 
by  her.  The  bill  avers,  in  substance,  that  the  brother  of  Mrs. 
Eastham  purchased  of  the  plaintiff  his  interest  in  a  copart- 
nership; that  being  himself  of  no  sufficient  credit  or  pecuniary 
responsibility,  he  procured  the  note  of  his  sister,  who  was  then, 
and  still  is,  a  married  woman,  payable  to  himself,  and  in- 
dorsed it  to  the  plaintiff  in  payment  of  the  purchase-money; 
that  she  made  the  note  for  this  purpose,  and  promised  to  pay 
it  at  maturity;  that  it  has  not  been  paid;  and  that  Mrs.  East- 
ham was,  at  the  date  of  the  note,  and  still  is,  possessed  of  val- 
uable real  estate,  which  she  holds  as  her  separate  property, 
and  which  is  leased  to  two  persons  who  are  joined  in  the  bill 
as  defendants,  who  pay  her  rent  for  the  same;  and  prays  that 
these  rents  may  be  sequestered  and  appropriated  to  the  pay- 
ment of  the  note.  The  husband  of  Mrs.  Eastham  is  joined  as 
a  defendant;  and  to  this  bill  all  the  defendants  demur. 

The  question  is,  to  what  extent,  and  under  what  limitations 
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the  separate  estate  of  a  married  woman  is  to  be  applied,  in 
equity,  to  the  discharge  of  her  contracts  and  engagements. 

It  was  held  from  a  very  early  period,  in  England,  that  a 
married  woman,  although  incompetent  at  law  to  make  a  valid 
contract,  would  be  regarded  in  equity  as  a  feme  *oU  in  respect 
to  her  separate  estate:  Origby  v.  Cox,  1  Ves.  sen.  517;  Peacock 
y.  Monkj  2  Id.  190.  And  the  rule  seems  to  have  been  uni- 
versally recognized,  where  a  married  woman  made  an  express 
contract  respecting  such  an  estate,  of  which  she  was  entitled 
to  the  beneficial  use,  that  she  and  the  party  with  whom  she 
contracted  might  have  the  aid  of  a  court  of  equity  to  make  the 
contract  effectual.  This  doctrine  is  the  legitimate  consequence 
of  the  principle  that  a  married  woman  may  execute  a  power, 
and  so  may  make  a  valid  appointment. 

But  in  Hvime  v.  Tenant,  1  Bro.  C.  C.  16,  the  doctrine  was 
extended  much  further;  and  Lord  Thurlow  there  says  that 
"determined  cases  seem  to  go  thus  far:  that  the  general  en* 
gagement  of  the  wife  shall  operate  upon  her  personal  property, 
shall  apply  to  the  rents  and  profits  of  her  real  estate,  and  that 
her  trustees  shall  be  obliged  to  apply  personal  estate,  and  rents 
and  profits,  when  they  arise,  to  the  satisfaction  of  such  general 
engagement."  At  a  subsequent  stage  of  the  case,  he  expresses 
the  principle  thus:  "  I  have  no  doubt  about  this  principle,  that 
if  a  court  of  equity  says  a  feme  covert  may  have  a  separate 
estate,  the  court  will  bind  her  to  the  whole  extent,  as  to  mak- 
ing that  estate  liable  to  her  own  engagements;  as,  for  instance, 
for  payment  of  debts,  etc." 

The  decision  in  Hulme  v.  Tenant,  supra,  although  repeatedly 
doubted  by  Lord  Eldon,  was  followed  and  acted  upon  by  him 
and  by  all  the  chancellors  through  a  long  series  of  cases.  In 
some  of  these,  there  was  an  attempt  to  restrict  the  application 
of  the  doctrine  to  cases  of  written  contracts,  and  to  treat  these 
contracts  as  in  the  nature  of  appointments.  But  this  distinc- 
tion was  subsequently  abandoned  as  unsound;  and  a  full  dis- 
cussion of  the  whole  subject,  presenting  with  great  clearness 
the  result  of  the  modern  English  authorities,  is  found  in  the 
elaborate  judgment  of  Lord  Brougham,  in  Murray  v.  Barlee,  3 
Myl.  <fc  K.  209,  and  in  that  of  Lord  (Tottenham,  in  Owens  v. 
Dickenson,  Cr.  &  Ph.  48. 

"  In  all  these  cases,"  says  Lord  Brougham,  "  I  take  the 
foundation  of  the  doctrine  to  be  this:  the  wife  has  a  separate 
estate,  subject  to  her  own  control,  and  exempt  from  all  other 
interference  or  authority.    If  she  cannot  affect  it,  no  one  can; 
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And  the  very  object  of  the  settlement  which  vests  it  in  her  ex- 
clusively is  to  enable  her  to  deal  with  it  as  if  she  were  discovert 
The  power  to  affect  it  being  unquestionable,  the  only  doubt  that 
can  arise  is,  whether  or  not  she  has  validly  incumbered  it.  At 
first  the  court  seems  to  have  supposed  that  nothing  could 
touch  it  but  some  real  charge,  as  a  mortgage,  or  an  instrument 
amounting  to  an  execution  of  a  power,  where  that  view  was 
supported  by  the  nature  of  the  settlement.  But  afterwards 
her  intention  was  more  regarded,  and  the  court  only  required 
to  be  satisfied  that  she  intended  to  deal  with  her  separate 
property.  When  she  appeared  to  have  done  so,  the  court  held 
her  to  have  charged  it,  and  made  the  trustees  answer  the  de- 
mand thus  created  against  it.  A  good  deal  of  the  nicety  that 
attends  the  doctrine  of  powers  thus  came  to  be  imported  into 
this  consideration  of  the  subject  If  the  wife  did  any  act  di- 
rectly charging  the  separate  estate,  no  doubt  could  exist;  just 
as  an  instrument  expressing  to  be  in  an  execution  of  a  power 
was  always,  of  course,  considered  as  made  in  execution  of  it 
But  so,  if  by  any  reference  to  the  estate  it  could  be  gathered 
that  such  was  her  intent,  the  same  conclusion  followed.  Thus 
if  she  only  executed  a  bond,  or  made  a  note,  or  accepted  a  bill, 
because  those  acts  would  have  been  nugatory  if  done  by  a 
feme  covert,  without  any  reference  to  her  separate  estate,  it  was 
held  in  the  cases  I  have  above  cited  that  she  must  be  intended 
to  have  designed  a  charge  on  that  estate,  since  in  no  other  way 
could  the  instrument  thus  made  by  her  have  any  validity  or 
operation;  in  the  same  manner  as  an  instrument,  which  can 
mean  nothing  if  it  means  not  to  execute  a  power,  has  been 
held  to  be  made  in  execution  of  that  power,  though  no  direct 
reference  is  made  to  the  power.  Such  is  the  principle.  But 
doubts  have  been  in  one  or  two  instances  expressed  as  to  the 
effect  of  any  dealing  whereby  a  general  engagement  only  ia 
raised;  that  is,  where  she  becomes  indebted  without  executing 
any  written  instrument  at  all.  I  own  I  can  perceive  no  rea- 
son for  drawing  any  such  distinction*  If,  in  respect  of  her 
separate  estate,  the  wife  is  in  equity  taken  as  a  feme  sole,  and 
can  charge  it  by  instruments  absolutely  void  at  law,  can 
there  be  any  reason  for  holding  that  her  liability,  or  more 
properly,  her  power  of  affecting  the  separate  estate,  shall  only 
be  exercised  by  a  written  instrument?  Are  we  entitled  to  in- 
vent a  rule,  to  add  a  new  chapter  to  the  statute  of  frauds,  and 
to  require  writing  where  that  act  requires  none?  Is  there  any 
equity/  reaching  written  dealings  with  the  property  which  ex* 
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tends  not  also  to  dealing  in  other  ways,  as  by  sale  and  deliv- 
ery of  goods?  Shall  necessary  supplies  for  her  maintenance 
not  touch  the  estate,  and  yet  money  furnished  to  squander 
away  at  play  be  a  charge  on  it,  if  fortified  by  a  scrap  of  writ- 
ing? No  such  distinction  can  be  taken  upon  any  conceivable 
principle." 

In  Owens  v.  Dickenson,  Cr.  <fc  Ph.  48,  Lord  Cottenham  says 
of  a  written  agreement:  "It  would  have  been  operative  upon 
the  feme  covert's  separate  estate,  but  not  by  way  of  the  execu- 
tion of  a  power,  although  that  has  been  an  expression  some- 
times used,  and,  as  I  apprehend,  very  inaccurately  used,  in 
eases  where  the  court  has  enforced  the  contracts  of  married 
women  against  their  separate  estate.  It  cannot  be  an  execu- 
tion of  the  power,  because  it  neither  refers  to  the  power  nor  to 
the  subject-matter  of  the  power;  nor  indeed,  in  many  of  the 
cases  has  there  been  any  power  existing  at  all.  Besides,  as  it 
was  argued  in  Murray  v.  Barlee,  8  Myl.  <fc  K.  209,  if  a  married 
woman  enters  into  several  agreements  of  this  sort,  and  all  the 
parties  come  to  have  satisfaction  out  of  her  separate  estate, 
they  are  paid  pari  passu;  whereas  if  the  instruments  took 
effect  as  appointments  under  a  power,  they  would  rank  accord- 
ing to  the  priorities  of  their  dates.  It  is  quite  clear,  therefore, 
that  there  is  nothing  in  such  a  transaction,  which  has  any 
resemblance  to  the  execution  of  a  power.  What  it  is,  it  is  not 
easy  to  define.  It  has  sometimes  been  treated  as  a  disposing 
of  the  particular  estate;  but  the  contract  is  silent  as  to  the 
separate  estate,  for  a  promissory  note  is  merely  a  contract  to 
pay,  not  saying  out  of  what  it  is  to  be  paid,  or  by  what  mean* 
it  is  to  be  paid;  and  it  is  not  correct,  according  to  legal  princi- 
ples, to  say  that  a  contract  to  pay  is  to  be  construed  into  a 
contract  to  pay  out  of  a  particular  property,  so  as  to  constitute 
a  lien  on  that  property.  Equity  lays  hold  of  the  separate 
property,  but  not  by  virtue  of  anything  expressed  in  the  con- 
tract; and  it  is  not  very  consistent  with  correct  principles  to  add 
to  the  contract  that  which  the  party  has  not  thought  fit  to  in- 
troduce into  it. v  The  view  taken  of  the  matter  by  Lord  Thur- 
low,  in  Hulme  v.  Tenant,  1  Bro.  C.  C.  16,  is  more  correct.  Ac- 
cording to  that  view,  the  separate  property  of  a  married  woman 
being  a  creature  of  equity,  it  follows  that  if  she  has  a  power 
to  deal  with  it,  she  has  the  other  power  incident  to  property  in 
general,  namely,  the  power  of  contracting  debts  to  be  paid  out 
of  it;  and  inasmuch  as  her  creditors  have  not  the  means  at 
law  of  compelling  payment  of  those  debts,  a  court  of  equity 
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takes  upon  itself  to  give  effect  to  them,  not  as  personal  liabil- 
ities, but  by  laying  hold  of  the  separate  property,  as  the  only 
means  by  which  they  can  be  satisfied." 

The  result  of  the  English  decisions  would  therefore  seem  to 
be  that  the  separate  estate  of  a  married  woman  is  answerable 
for  all  her  debts  and  engagements,  to  the  full  extent  to  which 
it  is  subject  to  her  own  disposal. 

The  rule  adopted  by  most  of  the  courts  in  the  United  States 
has  been  materially  different  from  that  established  in  England; 
and  the  general  current  of  American  authorities  supports  the 
principle  that  a  married  woman  has  no  power  in  relation  to 
her  separate  estate  but  6uch  as  is  expressly  conferred  in  the 
creation  of  the  estate;  and  that  her  separate  estate  is  not 
chargeable  with  her  debts  or  obligations,  unless  where  a  pro- 
vision for  that  purpose  is  contained  in  the  instrument  creating 
the  separate  estate.  These  authorities  are  very  fully  collected 
and  commented  on  in  Hare  and  Wallace's  notes  to  the  case  of 
Hulrne  v.  Tenant,  White  &  Tudor's  Lead.  Cas.  Eq.  324. 

The  decisions  in  the  state  of  New  York  approximate  some- 
what more  nearly  to  the  English  rule,  but  with  some  impor- 
tant qualifications.  The  courts  of  chancery  have  there  held 
that  s.  feme  covert ,  with  respect  to  her  separate  estate,  is  so  far 
to  be  regarded  as  a.  feme  sole  that  she  may  dispose  of  it  without 
the  consent  of  her  trustee,  unless  she  is  specially  restrained  by 
the  instrument  under  which  she  acquires  it;  that  if  she  enters 
into  an  agreement,  and  sufficiently  indicates  her  intention  to 
affect  by  it  her  separate  estate,  a  court  of  equity  will  apply  it 
to  the  satisfaction  of  such  an  engagement;  but  that  her  general 
personal  engagement  will  not  of  itself  affect  her  separate  prop- 
erty; and  therefore,  where  creditors  do  not  claim  under  any 
charge  or  appointment  made  in  pursuance  of  the  instrument 
of  settlement,  they  must  show  that  the  debt  was  contracted 
either  for  the  benefit  of  her  separate  estate,  or  for  her  own  bene- 
fit upon  the  credit  of  the  separate  estate;  and  that  such  estate 
is  not  to  be  charged  upon  any  implied  undertaking:  Joques  v. 
Methodist  Episcopal  Church f  17  Johns.  548  [8  Am.  Dec.  447]; 
Dyett  v.  North  American  Coal  Co.,  20  Wend.  570  [32  Am.  Dec 
598];  Gardner  v.  Gardner ',  7  Paige,  112;  Curtis  v.  Engcl,  2 
Sandf.  Ch.  287;  Knowles  v.  McCamly,  10  Paige,  843;  Cruger  v. 
Cruger,  5  Barb.  227.  In  Vanderheyden  v.  Mallory,  1  N.  Y.  453, 
it  is  said  that  any  debt  contracted  by  a  married  woman  for  her- 
self or  her  husband  will  generally  be  regarded  as  prima  facie 
evidence  of  an  intention  to  charge  her  separate  estate.    But  in 
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the  recent  case  of  Yale  v.  Dederer,  18  N.  Y.  265  [72  Am.  Dec. 
503],  the  question  arose  of  the  liability  of  the  wife's  separate 
estate  for  the  payment  of  a  note  which  she  had  signed  as  a 
6nrety  with  her  husband,  the  whole  consideration  having  been 
received  by  him;  and  the  court  of  appeals  held  that  it  was 
not  liable. 

The  relation  of  married  women  to  their  separate  estates,  in  this 
commonwealth,  has  been  materially  affected  by  statute,  espe- 
cially so  far  as  concerns  the  case  at  bar,  by  the  statutes  of  1845, 
chapter  208,  and  1855,  chapter  304.  By  the  provisions  of  these 
statutes  a  married  woman  may,  by  a  marriage  settlement,  or  by 
any  deed,  gift,  or  devise,  made  to  her  by  any  person  except  her 
husband  after  her  marriage,  take  and  hold  any  property,  real 
or  personal,  to  her  sole  and  separate  use,  free  from  the  inter- 
vention or  control  of  her  husband;  and  may  hold  in  like  man- 
ner any  property  belonging  to  her  at  the  time  of  her  marriage; 
and  may  contract,  sue  and  be  sued,  and  have,  and  be  subject 
to  the  same  remedies  in  law  or  equity  in  relation  to  property 
so  held,  and  to  any  contracts  respecting  it  made  by  her,  as  if 
she  were  unmarried.  She  may  also  engage  in  any  trade  or 
business  on  her  own  account,  and  may  sue  and  be  sued  as  if 
sole  in  regard  to  her  trade,  business,  labor,  services,  and  earn- 
ings. 

It  is  obvious  from  these  provisions  that  if  the  contract 
which  we  are  considering  were  to  be  regarded,  in  conformity 
with  the  English  decisions,  as  a  contract  relating  to  the  sepa- 
rate estate  of  the  wife,  merely  because  it  would  be  otherwise 
wholly  ineffectual  and  without  validity,  the  plaintiff  has  made 
no  case  calling  for  the  aid  of  a  court  of  equity,  because  he  has 
a  plain,  adequate,  and  complete  remedy  at  law.  A  married 
woman  may  now  be  sued  upon  any  contract  relating  to  her 
separate  estate,  and  a  judgment  may  be  recovered  against  her 
upon  it,  and  her  separate  estate  may  be  attached  in  the  suit 
and  afterwards  taken  on  execution,  in  like  manner  as  if  she 
were  sole. 

But  aside  from  this  objection  to  the  plaintiff's  suit,  we  can- 
not assent  to  the.  correctness  of  the  principle  upon  which  it  is 
founded.  We  can  see  no  sufficient  reason  for  holding  a  con- 
tract which  is  wholly  void  at  law,  from  which  neither  the 
married  woman  nor  her  estate  receives  any  benefit,  and  which 
does  not  in  any  manner  refer  to  her  separate  property  or  un- 
dertake to  make  any  charge  upon  it,  to  be  a  contract  relating 
to  such  property. 
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If  the  giving  of  a  note  or  a  bond  could  be  considered  as 
equivalent  to  an  appointment  or  charge  upon  her  separate  es- 
tate, and  the  source  of  the  equity  against  her  be  found  in 
such  a  charge  or  appointment,  there  would  seem  to  be  no  well- 
founded  distinction  between  a  contract  by  her  as  a  surety  and 
a  contract  as  principal.  But  against  this,  the  reasoning  in 
Murray  v.  Barlee,  3  Myl.  &  K.  209,  and  Owens  v.  Dickenson, 
Or.  &  Ph.  48,  before  cited,  is  quite  conclusive. 

And  we  think,  upon  mature  and  full  consideration,  that  the 
whole  doctrine  of  the  liability  of  her  separate  estate  to  discharge 
her  general  engagements  rests  upon  grounds  which  are  artifi- 
cial, and  which  depend  upon  implications  too  subtile  and  re- 
fined. The  true  limitations  upon  the  authority  of  a  court  of 
equity  in  relation  to  the  subject  are  stated  with  great  clearness 
and  precision  in  the  elaborate  and  well-reasoned  opinions  of  the 
court  of  appeals  in  New  York  in  the  case  of  Yale  v.  Dederer,  18 
N.  Y.  265  [72  Am.  Dec.  503].  And  our  conclusion  is,  that 
when  by  the  contract  the  debt  is  made  expressly  a  charge  upon 
the  separate  estate,  or  is  expressly  contracted  upon  its  credit, 
or  when  the  consideration  goes  to  the  benefit  of  such  estate,  or 
to  enhance  its  value,  then  equity  will  decree  that  it  shall  be 
paid  from  such  estate  or  its  income,  to  the  extent  to  which  the 
power  of  disposal  by  the  married  woman  may  go.  But  where 
she  is  a  mere  surety,  or  makes  the  contract  for  the  accommo- 
dation of  another,  without  consideration  received  by  her,  the 
oontract  being  void  at  law,  equity  will  not  enforce  it  against 
her  estate,  unless  an  express  instrument  makes  the  debt  a 
charge  upon  it 

Demurrer  sustained,  and  bill  dismissed,  with  costs. 

Marrtkp  Woman's  General  Engagements,  warns  Enforced  aoaxsk* 
her  Separate  Estate:  See  Burch  v.  Breckinridge,  S3  Ant  Dec.  563;  Baier 
v.  Gregory,  66  Id.  366;  Bobbin  v.  Hubbard,  Id.  425;  Tale  v.  Dederer,  72  Id. 
603,  and  notes  thereto.  Equity  will  enforce  payment  of  a  married  woman's 
debt  out  of  her  separate  estate,  to  the  extent  of  her  power  of  disposal,  when 
it  is  expressly  charged  upon  it,  or  contracted  npon  its  credit,  or  when  the 
consideration  goes  to  its  benefit  or  to  enhance  its  value:  Roger*  v.  Ward,  8 
Allen,  388;  ffeburn  v.  Warner,  112  Mass.  276;  Phoenix  lit*.  Co.  v.  AbboU,  127 
Id.  661;  Kantrototor.  Prather,  31  Ind.  08;  Patrick  v.  LtaeB,  36  Ohio  St.  84; 
WUliams  v.  Hugunin,  69  HI.  220.  The  principal  case  is  an  authority  for  this 
proposition;  bat  it  was  distinguished  in  Phoenix  In*.  Co.  v.  AbboU,  *upra.  It 
is  also  cited  in  Clcupp  v.  Ingraham,  126  Mass.  204,  to  the  point  that  in  Mists- 
chusetts  every  married  woman  is  liable  to  be  sued  and  her  property  taken 
upon  contracts  made  by  her  for  her  own  benefit. 

Marrted  Woman's  Contracts  or  Suretyship,  whether  EnfoncnuBLa 
4QAIN8T  her  Separate  ESTATE:  See  Yale  v.  Dederer,  72  Am.  Deo.  503> 
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note.  Whan  a  married  woman  ia  a  mere  surety,  or  makes  a  oontraet  for  the 
accommodation  of  another,  without  consideration  reoeiyed  by  her,  equity 
will  not  enforce  it  against  her  separate  estate,  unless  an  express  instrument 
makes  the  debt  a  charge  upon  it:  KantrowU*  ▼.  Proffer,  31  Ind.  98;  Wifficum 
t.  Hvgvrwiy  69  HL  220,  quoting  and  citing  the  principal  case,  which  is  also 
referred  to  in  Cot8m»  ▼.  WasteU,  34  Ark.  33,  on 'the  point  that  a  married 
woman  may  mortgage  her  separate  estate  to  secure  the  payment  of  her  hus- 
band's debts;  and  in  Williams  v.  Hayward,  117  Mass.  533,  on  the  question 
whether  a  mortgagee  of  a  married  woman's  separate  estate  had  a  remedy  on 
the  mortgage,  when  it  was  given  to  secure  payment  of  a  judgment  against 
the  husband.  The  principal  case  is  cited  in  Nome  ▼.  Hentha*,  123  Id.  98, 
to  the  point  that  a  note  or  other  promise  of  a  married  woman,  given  for  the 
•ccommodatian  of  or  as  surety  for  her  husband  or  any  third  person,  cannot 
be  enforced  against  it;  and  in  Athoi  Machine  Co.  ▼.  FuUmr,  107  Id.  439,  as  pro- 
oeeding  upon  the  ground  that  such  a  promise  is  wholly  void  at  law. 


Giles  v.  Simonds. 

[15  Gray,  ul) 
Unm  to  Sana  oh  Laud  a*d  Gut  and  Oarbt  away  Toon,  which  the 
owner  gives  by  virtue  of  a  verbal  contract  for  the  sale  of  standing  tim- 
ber, to  be  cut  and  severed  from  the  freehold  by  the  purchaser,  is  revo- 
cable, so  far  as  it  relates  to  timber  not  cut  at  the  time. 

Tort  for  breaking  and  entering  the  plaintiff's  close  and  cut- 
ting growing  trees.  The  defendant  justified  under  a  verbal 
Bale  of  the  trees.  The  plaintiff  requested  the  court  to  instruct 
the  jury  that  a  verbal  license  to  go  upon  the  licenser's  land 
and  cut  trees  is  revocable,  except  so  far  as  it  may  have  been 
acted  upon;  and  upon  a  revocation,  even  where  a  consideration 
has  been  paid  for  the  license,  the  license  will  no  longer  be  a 
justification;  but  the  court  refused  to  give  the  instruction,  and 
instructed  the  jury  otherwise.  The  defendant  had  a  verdict, 
and  the  plaintiff  alleged  exceptions. 

C.  Allen  and  S.  T.  Field,  for  the  plaintiff. 
A.  Erainard,  for  the  defendant. 

By  Court,  Bigelow,  J.  If  the  plaintiff  had  a  right  to  revoke 
the  license  to  enter  upon  his  land,  under  which  the  defendant 
seeks  to  justify  the  acts  of  trespass  alleged  in  the  declaration, 
it  is  entirely  clear  that  the  verdict  rendered  in  favor  of  the  de- 
fendant cannot  stand.  The  decision  of  the  case  turns,  there- 
fore, on  the  question  whether  an  owner  of  land,  who  has  entered 
into  a  verbal  contract  for  the  sale  of  standing  wood  or  timber, 
to  be  cut  and  severed  from  the  freehold  by  the  vendee,  can  at 
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his  pleasure  revoke  the  license  which  he  thereby  gives  to  the 
purchaser  to  enter  on  his  land  and  cut  and  carry  away  the 
wood  or  timber  included  in  the  contract.  That  such  a  con- 
tract is  not  invalid,  as  passing  an  interest  in  the  land,  is  too 
well  settled  to  admit  of  doubt.  It  is  only  an  executory  con- 
tract of  sale,  to  be  construed  as  conveying  an  interest  in  the 
trees  when  they  shall  be  severed  from  the  freehold  and  shall 
become  converted  into  personal  property.  Nor  does  the  per- 
mission to  enter  on  the  land,  which  such  a  contract  expressly 
or  by  implication  confers  on  the  vendee,  operate  to  create  or 
vest  in  him  any  estate  or  interest  in  the  premises.  It  is  only 
a  license  or  authority  to  do  certain  acts  on  the  land,  which, 
but  for  such  license  or  authority,  would  be  acts  of  trespass. 
If  it  were  otherwise,  if  under  such  a  contract  a  right  were  con- 
ferred on  the  vendee  to  enter  on  the  land  and  then  to  exercise 
a  right  or  privilege  at  his  own  pleasure,  free  from  the  control 
of  the  owner  of  the  land,  during  the  continuance  of  the  con- 
tract, it  would  clearly  confer  on  the  vendee  a  right  or  interest 
in  the  premises,  which  would  contravene  the  statute  of  frauds: 
JR.  S.,  c.  74,  sec.  1.  There  can  be  no  doubt  that  a  valid 
license  to  enter  on  land  may  be  given  by  parol.  But  this  rule 
rests  on  the  distinction  that  a  license  is  only  an  authority  to 
do  an  act  or  series  of  acts  on  the  land  of  another,  and  passes 
no  estate  or  interest  therein. 

The  nature  and  extent  of  the  right  or  authority  conferred 
by  a  license,  and  how  far  it  is  within  the  power  of  the  licensor 
to  modify  or  revoke  it,  have  given  rise  to  much  discussion  and 
many  nice  and  subtile  distinctions  in  the  books,  as  well  as 
conflicting  decisions  in  the  courts  of  common  law.  Certain 
principles,  however,  seem  now  to  be  well  settled.  If  the  owner 
of  land  sells  chattels  or  other  personal  property  situated  on 
his  land,  the  vendee  thereby  obtains  an  implied  license  to 
enter  on  the  premises,  and  take  possession  of  and  remove  the 
property.  In  such  case,  the  license  is  coupled  with  and  sup- 
ported by  a  valid  interest  or  title  in  the  property  sold,  and 
cannot  be  revoked:  Wood  v.  Mardey,  11  Ad.  &  El.  34;  Heath 
v.  Randall,  4  Cush.  195.  So,  too,  if  the  owner  of  chattels  or 
other  personal  property,  by  virtue  of  a  contract  with  or  the 
permission  of  the  owner  of  land,  places  his  property  on  the 
land,  the  license  to  enter  upon  it  for  the  purpose  of  taking  and 
removing  the  property  is  irrevocable:  Patrick  v.  Colerick,  3 
Mee.  &  W.  483;  Russell  v.  Richards,  10  Me.  429;  S.  C,  11  Id* 
871;  Smith  v.  Benson,  1  Hill  (N.  Y.),  176.    The  right  of  prop- 
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erty  in  the  chattels  draws  after  it  the  right  of  possession;  the 
license  to  enter  on  land  to  obtain  possession  of  them  is  sub- 
sidiary to  this  right  of  property,  which  cannot  be  enjoyed,  if 
the  license  be  withdrawn  or  terminated.  This  right  in  the 
chattels  is  not  derived  from  the  license,  but  exists  in  the 
owner  by  virtue  of  a  distinct  and  separate  title,  the  validity  of 
which  in  no  way  depends  on  any  right  or  interest  in  the  land. 
But  with  the  assent  of  the  owner  of  the  land,  the  property  has 
been  placed  in  a  situation  where  it  cannot  be  used  or  enjoyed 
except  by  a  license  to  enter  upon  his  land.  The  continuance 
of  this  license  is  therefore  essential  to  the  enjoyment  of  the 
right.  It  would  be  a  manifest  breach  of  good  faith  to  permit 
such  a  license  to  be  revoked.  No  man  should  be  permitted  to 
keep  the  property  of  others,  by  inducing  them  to  place  it  upon 
his  land,  and  then  denying  them  the  right  to  enter  to  regain 
its  possession.  A  party  is,  therefore,  not  permitted  to  with- 
draw his  consent,  by  setting  up  his  title  to  the  land,  after  it 
has  been  acted  on  by  others,  and  when  their  rights  will  be 
impaired  or  lost  by  its  withdrawal.  In  like  manner,  and  for 
similar  reasons,  a  license  to  enter  on  land  for  the  purpose  of 
removing  trees  or  timber  therefrom,  which  have  been  felled  in 
pursuance  of  a  contract  of  sale,  cannot  be  recalled.  So  far  as 
it  has  been  executed,  the  license  is  irrevocable.  By  virtue  of 
the  contract,  and  with  the  express  or  implied  consent  of  the 
owner  of  the  soil,  the  vendee  has  been  induced  to  expend  his 
money  and  services.  The  trees,  so  far  as  they  have  been  sev* 
ered  from  the  freehold,  have  become  converted  into  personal 
property,  and  vested  in  the  vendee.  A  revocation  of  the 
license  would,  to  the  extent  to  which  it  had  been  executed! 
operate  as  a  fraud  on  the  vendee,  and  deprive  him  of  property 
to  which  he  had  become  legally  entitled.  Besides,  the  owner 
of  land  cannot,  by  a  subsequent  revocation  of  his  license,  ren- 
der that  unlawful  which,  with  all  its  incidents  and  necessary 
consequences,  was  lawful  at  the  time  it  was  done,  by  virtue  of 
his  own  authority  and  consent. 

The  true  distinction  between  an  executory  verbal  license  to 
enter  on  land  under  a  contract  for  the  sale  of  timber  or  trees 
growing  thereon,  and  a  similar  license  executed,  seems  to  be 
this:  the  former  confers  no  vested  interest  or  property,  no 
money  or  labor  is  expended  on  the  faith  of  it,  and  no  right  of 
title  is  impaired  or  lost  by  its  revocation.  If  the  party  to 
whom  it  is  granted  is  injured  by  its  withdrawal,  his  remedy  is 
by  an  action  against  the  licenser  for  a  breach  of  the  contract. 
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It  cannot  be  held  to  extend  farther,  so  as  to  confer  a  right  to 
use  the  land  of  another  without  his  consent,  because  it  would 
thus  confer,  ex  proprio  trigore,  an  interest  in  land,  which  can- 
qot  be  created  except  by  a  writing.  But  such  a  license  exe- 
cuted to  the  extent  to  which  it  has  been  acted  on  has  operated 
to  induce  the  vendee  to  expend  money  and  services  on  the 
property,  and  thereby  to  convert  it  into  personal  chattels  which 
have  become  vested  in  him.  The  revocation  of  the  license  in 
such  case  would  deprive  the  vendee  of  his  property.  It  ha* 
therefore  been  held  that  such  a  license,  while  it  is  executory, 
may  be  countermanded,  but  that  when  executed  it  becomes 
irrevocable:  Cook  v.  Stearns,  11  Mass.  533;  Cheever  v.  Pearson, 
16  Pick.  273;  Buggies  v.  Lesure,  24  Id.  190;  Claflin  v.  Car- 
penter, 4  Met.  580  [38  Am.  Dec.  381];  Nettleton  v.  Sites,  8 
Id.  34. 

Applying  these  principles  to  the  case  before  us,  it  is  clear 
that  the  defendant  could  not  justify  the  acts  of  trespass  charged 
in  the  declaration.  Before  his  entry  on  the  land  for  the  pur- 
pose of  cutting  trees,  the  plaintiff  revoked  the  license  which  he 
had  given  by  the  verbal  contract  of  sale  under  which  the  de- 
fendant claimed  to  act.  So  far  as  the  license  was  executory,, 
it  was  revocable,  and  the  entry  of  the  defendant  alter  its  revo- 
cation was  unlawful. 

The  view  which  we  have  taken  of  the  case  seems  to  render 
a  decision  of  the  other  questions  raised  by  the  exceptions  un- 
necessary. 

Exceptions  sustained. 

Revocable  Natubb  of  Licenses:  See  Haaelton  v.  Putnam,  64  Am.  Dim. 
168,  and  note  digesting  prior  cases;  Bush  v.  Sullivan,  Id.  606;  Riddle  v. 
Brown,  66  Id.  202;  Foster  v.  Browning,  67  Id.  606;  Wynn  v.  Garland,  68  Id. 
190;  Fuhr  v.  Dean,  69  Id.  484;  Rhodes  v.  Otis,  76  Id.  439.  A  contract  for 
the  sale  of  growing  trees,  to  be  severed  from  the  land  by  the  purchaser,  does- 
not  convey  any  interest  in  the  land,  but  confers  a  license  which  may  be  re- 
voked by  the  seller  before  it  is  executed  by  the  trees  being  cut  down,  but  is- 
irrevocable  afterwards.  The  principal  case  is  an  authority  for  this  proposi- 
tion in  Burton  v.  Scherpf,  1  Allen,  136;  Drake  v.  Wells,  11  Id.  143;  Delaney 
v.  Root,  99  Mass.  648;  White  v.  Foster,  102  Id.  378;  Poor  v.  Oakman,  104  Id. 
316;  Hill  v.  Cutting,  107  Id.  697;  Owens  v.  Lewis,  46  IndL  603.  And  a  sale  of 
chattels,  which  are  at  the  time  upon  the  land  of  the  seller,  will  authorise  an 
entry  upon  the  land  to  remove  them,  if  by  the  express  or  implied  terms  of 
the  sale,  that  is  the  place  where  the  purchaser  is  to  take  them:  McLeod  v. 
Jones,  106  Mass.  406.  The  refusal  of  the  vendor  to  permit  the  vendee  to- 
enter  upon  the  land  for  the  purpose  of  cutting  the  trees  sold,  is  merely  s> 
breach  of  an  executory  contract,  the  remedy  for  which  is  an  action  for  dam- 
ages: EiU  v.  Hill,  113  Id.  106. 
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Sheffill  v.  Van  Deusen. 

L15  Gbay,  486.] 

Refusal  of  Judos  to  Riquibb  Plaiktxif  to  Eliot  ojt  Which  of  Two 

Courts  nr  Slahdir,  t or  the  same  cause  of  action,  hewillprooeedontne 

trial,  is  not  a  ground  of  exoeption. 
Mobil  ox  IimLUBcrnrAL  Chaxactxr  of  Fxesov  or  wnon  HmaKora 

Woedb  abm  Sfokki  9  Ikxatxrial  in  the  question  of  damages  In  an 

action  for  slander. 
Damages  in  Action  fob  Slander  gauhot  bb  MmaATKD  by  evidence  of  a 

proTocatian  given  to  the  defendant  by  the  plaintiff  on  the  evening  before 

the  slanderous  words  were  uttered. 

Tost  for  Blander.    The  opinion  states  the  ease* 
J.  E.  Fidd,  for  the  plaintiffs. 
If.  Wilcox,  for  the  defendants. 

By  Court,  Metcalf,  J.  The  refusal  of  the  judge  to  require 
the  plaintiffs  to  elect  on  which  count  in  their  declaration  they 
would  proceed  in  the  trial,  is  not  a  legal  ground  of  exception. 
The  two  counts  were  for  the  same  cause  of  action;  the  same 
words  were  set  forth  in  both,  and  the  only  difference  between 
them  was  in  the  offense  which  the  words  spoken  by  the  female 
defendant  were  alleged  to  have  charged  upon  the  female 
plaintiff;  one  alleging  that  the  words  charged  her  with  keeping 
a  house  of  ill-fame,  and  the  other  alleging  that  they  charged 
her  with  adultery. 

It  is  stated  in  the  bill  of  exceptions  that  the  words  spoken 
in  the  presence  of  a  negro  woman,  and  of  no  other  peraon,  were 
alone  relied  on  to  prove  the  plaintiff's  case.  The  jury,  there- 
fore, under  the  instructions  given  to  them,  must  have  found 
that  the  negro  woman  heard  and  understood  the  words,  though 
ihe  testified  that  she  did  not  hear  them.  And  neither  her 
moral  nor  intellectual  character  was  a  matter  which  the  judge 
could  direct  the  jury  to  take  into  consideration  as  material  in 
their  assessment  of  the  damages  which  the  plaintiffs  had  sus- 
tained by  the  speaking,  in  her  presence  and  hearing,  of  words 
which  she  understood. 

Evidence  that  the  female  plaintiff,  on  the  evening  before 
the  slanderous  words  were  uttered,  addressed  provoking  and 
violent  words  to  the  female  defendant  was  rightly  excluded. 
The  principle  on  which  evidence  of  provocation  is  received  is 
the  same  in  a  suit  for  slander  as  in  a  suit  for  an  assault  and 
battery;  namely,  that  the  law  makes  allowance  for  the  infirmi- 
ties of  human  nature  and  for  what  is  done  in  the  heat  of  pas- 
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sion  caused  by  the  improper  conduct  of  the  adverse  party;  but 
a  defendant  is  not  allowed  to  introduce  evidence,  in  mitigation 
of  damages,  of  a  provocation  given  by  the  plaintiff  at  another 
time,  and  not  connected  with  the  injury  for  which  the  action 
is  brought:  Maynard  v.  Beardsley,  7  Wend.  560  [22  Am.  Dec 
595];  Ooodbread  v.  Ledbetter,  1  Dev.  <fc  Bat.  L.  12;  Bourland  v. 
Eidson,  8  Gratt.  27;  WaJdey  v.  Johnson,  Ry.  &  M.  423;  Child 
v.  Homer,  13  Pick.  503;  2  Greenl.  Ev.,  sec.  275. 
Exceptions  overruled. 

Thb  principal  case,  as  it  came  before  the  court  on  a  former  occasion,  is 
reported  in  ShejfiU  v.  Van  Dewen,  13  Gray,  304. 

Damages  in  Action  foe  Slander,  whin  mat  bb  MrnQATBD  by  Evi- 
dence of  Provocation:  See  Moore  v.  Clay,  60  Am.  Deo.  461.  The  prin- 
cipal case  ia  cited  in  Walker  v.  Flynn,  130  Mass.  152;  to  the  point  that  in  an 
action  for  slander  it  is  oompetent  for  the  defendant,  in  mitigation  of  damages, 
to  pnt  in  evidence  of  any  recent  provocation,  under  the  influence  of  which 
the  alleged  defamatory  words  were  spoken. 

Thb  principal  case  is  cited  in  Downs  v.  Hawley,  112  Mass.  241,  to  the 
point  that  when  a  single  count  in  slander  sets  forth  two  causes  of  action,  the 
refusal  of  the  court  to  compel  the  plaintiff  to  elect,  before  the  close  of  his 
evidence,  upon  which  cause  he  will  rely,  is  not  a  ground  of  exception. 


Phelps  v.  Palmer. 

[15  GRAY,  499.] 

Partition  Proceedings  cannot  be  Maintained,  in  MABRiOHUHgiTa,  bt 
Judgment  Creditor  who  levies  his  execution  on  real  estate  of  the  debtor, 
held  in  common  with  others,  before  the  debtor's  right  of  redemption  hat 

expired. 

Petition  for  partition.  The  petitioners  had  a  verdict,  and 
the  respondents  alleged  exceptions.  The  facts  are  stated  in 
the  opinion. 

M.  Wilcox,  for  the  petitioners. 

J,  E.  Field  and  O.  J.  Tucker,  for  the  respondents. 

By  Court,  Dewey,  J.  The  first  question  to  be  considered  is, 
whether  the  petitioners,  at  the  time  of  filing  this  petition,  had 
such  an  estate  in  the  premises  of  which  partition  is  asked  as 
authorizes  them  to  maintain  a  petition  for  partition. 

Their  title  is  that  of  judgment  creditors  levying  their  execu- 
tions upon  the  estate  of  a  debtor  who  holds  an  interest  in  com- 
mon with  others,  and  taking  thereby  such  an  estate  in  common 
as  such  levy  would  give,  but  commencing  their  proceedings  for 
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a  partition  before  the  expiration  of  one  year  from  the  date  of 
the  levy,  and,  of  course,  before  the  debtor's  right  of  redemption 
had  expired.  The  revised  statutes,  chapter  103,  section  1, 
authorize  partition  between  joint  tenants,  coparceners,  or  ten- 
ants in  common,  and  section  3  provides  that  such  petition  may 
be  maintained  by  any  person  who  has  an  estate  in  possession. 
It  was  undoubtedly  the  purpose  of  this  statute  to  extend  this 
privilege  to  a  partition  liberally.  Taking  the  words  of  the 
statute  in  their  broadest  import,  they  might  be  thought  to 
embrace  the  case  of  a  judgment  creditor  who  had  levied  upon 
the  interest  of  his  debtor  in  real  estate,  and  had  acquired  the 
rights  accruing  by  such  levy,  including  that  seisin  and  pos- 
session which  the  law  requires  the  officer  making  the  levy  to 
give  to  the  creditor. 

The  question  here  presented  is  not  free  from  embarrassment, 
not  only  by  reason  of  the  phraseology  of  the  revised  statutes 
as  to  the  cases  where  the  right  of  partition  is  given,  but  also 
of  the  practical  application  of  the  statute,  as  held  in  the  case 
of  Rich  v.  Lord,  18  Pick.  322.  That  case  seems  to  hold  that 
if  the  owner  of  an  undivided  portion  of  land  execute  a  mort- 
gage deed  of  the  same,  the  mortgagee  is  entitled  to  maintain 
his  petition  for  partition  with  the  co-tenant  of  the  mortgagor, 
although  the  mortgagor  remains  in  possession  and  no  foreclos- 
ure has  taken  place. 

On  the  other  hand,  we  have  the  provision  of  the  revised 
statutes,  chapter  103,  section  47,  enacted  since  the  filing  of 
the  petition  in  the  case  of  Rich  v.  Lord,  supra,  providing  "that 
any  person  having  a  mortgage,  attachment,  or  other  lien  on 
the  share  of  any  part  owner  shall  be  concluded  by  the  judg- 
ment, so  far  as  it  respects  the  partition,"  thus  strongly  indicat- 
ing that  the  mortgagor  was  the  proper  party  to  institute 
proceedings  in  partition — certainly  making  him  a  proper  party, 
if  not  exclusively  the  proper  party. 

But  what  is  more  controlling,  perhaps,  is  the  case  of  Ewer  v. 
Hobbsy  5  Met.  1,  in  which  the  views  of  the  court,  as  expressed 
by  the  late  chief  justice,  would  seem  decisive  against  main- 
taining the  present  petition.  That  case,  it  is  true,  differs  from 
the  present  in  its  details,  and  may  be  supposed  to  have  been 
decided  upon  its  peculiar  circumstances.  But  in  any  aspect 
it  must  be  held  to  be  a  construction  of  the  revised  statutes, 
chapter  103,  adverse  to  giving  unlimited  application  to  the 
very  general  language  found  in  the  first  and  third  sections  of 
that  chapter.    The  parties  petitioners  and  respondents  in  that 
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ease  were  mortgagees  and  tenants  in  common,  both  holding: 
under  mortgages  of  the  same  date  and  not  foreclosed;  in  this 
state  of  the  title  one  of  the  mortgagees  filed  a  petition  seeking 
a  partition  as  against  the  other  mortgagee,  his  co-tenant;  and 
it  was  held  that,  until  a  foreclosure  of  the  mortgage  was  effected, 
the  estate  of  the  petitioner  in  the  land  was  not  such  an  estate 
as  would  sustain  the  petition  for  partition.  It  was  said  by  the 
court  in  that  case:  "The  statute  does  not  contain  any  express 
limitation,  but  we  think  it  results  from  the  several  provisions 
taken  together,  from  the  obvious  purposes  of  the  process  of  par- 
tition, and  from  the  nature  of  the  interest  of  such  mortgagees." 
The  strong  objection  then  pressing  upon  the  mind  of  the  court 
apparently  was  that  it  was  "a  defeasible,  redeemable,  and 
fluctuating  interest,"  and  therefore  not  properly  the  foundation 
of  a  petition  for  partition. 

We  think  these  objections  strongly  apply  to  the  case  of  a 
judgment  creditor  who  has  levied  on  the  real  estate  of  his 
debtor,  and  who,  before  the  debtor's  right  of  redemption  has 
expired,  seeks  to  have  partition  made  between  himself  and  a 
person  holding  as  tenant  in  common  with  his  debtor. 

The  estate  of  the  petitioners  was  certainly  a  defeasible  estate 
for  the  period  of  one  year  after  the  levy.  The  proceedings,  if 
pending,  might  at  any  stage  of  the  case  be  arrested  and  de- 
feated by  the  debtor's  redeeming  the  estate,  and  this  without 
any  act  on  the  part  of  the  petitioner.  The  interest  of  the 
creditor  in  a  title  acquired  by  levy  is  a  qualified  title,  the  stat- 
ute reserving  to  the  debtor  a  right  to  redeem  within  one  year, 
which  right  should  be  preserved  to  him  in  an  unimpaired  and 
unembarrassed  state.  It  is  true  that  the  levy  puts  the  credi- 
tor into  possession  with  the  right  to  take  the  rents  and  profits, 
but  the  creditor  is  obliged  to  account  with  the  debtor  for  all 
such  income,  if  the  same  be  more  than  the  interest  on  the  debt 
levied,  and  he  is  only  authorized  to  make  reasonable  expendi- 
tures in  repairing  and  improving  the  premises;  all  looking  to 
the  estate  as  one  which  may  be  resumed  and  over  which  no 
absolute  title  has  as  yet  vested  in  the  creditor. 

In  the  opinion  of  the  court,  the  right  to  maintain  such  pe- 
tition for  partition  does  not  attach  to  a  levy  by  a  judgment 
creditor  on  the  real  estate  of  his  debtor,  until  the  estate  be- 
comes absolute  in  the  creditor  by  the  neglect  of  the  debtor  to 
redeem  the  same  within  one  year  from  the  date  of  such  levy. 
The  present  petition  was  instituted  within  three  months  from 
the  time  of  the  levy,  and  was  therefore  prematurely  instituted. 
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The  petitioners  having  no  legal  right  to  wnnnfain  this  peti- 
tion at  the  time  of  instituting  this  proceeding,  the  fact  that  the 
period  of  one  year  from  the  levy  has  since  elapsed,  without  any 
redemption  by  the  debtor,  does  not  affect  the  result  The 
right  of  the  petitioners  to  maintain  the  present  petition  must 
depend  upon  the  facts  as  they  existed  when  it  was  instituted: 
HunneweU  v.  Taylor,  6  Cush.  472. 

Exceptions  sustained. 

PABxmon;  Who  mat  Oqmfkl:  See  NkMU  ▼.  Nkkob,  67  Am.  Deo.  000^ 
■ad  exhaustive  note.  The  question  itisoneml  in  the  primeipel  ease  fa  consid- 
ered at  page  706. 


WOLOOTT  V.   HODOB. 

[15  GftAT,  517.] 

PnxrauBT  Ddt  a  hot  Gkbatkd  bt  Nboliot  or  Refusal  a»  AfMmr 
io  Pat  era  Moniy  collected  by  him  far  his  client,  wutobf  exoepted 
from  discharge  under  the  bankrupt  law  of  the  United  States. 

fWUOARY  DXBT,   IF  RlDUOXD   TO  JUDGMEBT,  D  BaBMD   BT  SCKSQUXZrt 

DiacHABOS  under  the  bankrupt  law. 

Contract.    The  facts  are  stated  in  the  opinion. 
J.  C.  WoUott,  for  the  plaintiff. 
H.  L.  Dawes,  for  the  defendant. 

By  Court,  Dewey,  J.  In  reply  to  the  discharge  in  bank- 
ruptcy granted  by  the  district  court  of  the  United  States  under 
the  United  States  statute  of  1841,  chapter  9,  and  now  set  up  as 
a  bar  to  a  recovery  in  the  present  action,  the  plaintiff  relies 
upon  the  exception  in  that  statute  of  all  debts  which  "  shall 
have  been  created  in  consequence  of  a  defalcation  as  a  public 
officer,  or  as  executor,  administrator,  guardian,  or  trustee,  or 
while  acting  in  any  other  fiduciary  capacity." 

The  first  inquiry  here  is,  whether  the  facts  bring  the  case 
within  the  exception.  If  it  is  so,  it  must  be  solely  because  the 
debt  was  created  while  the  debtor  was  acting  in  a  fiduciary 
capacity.  The  facts  present  the  ordinary  case  of  an  indebted- 
ness created  by  the  collection  of  a  debt  or  other  demand  by  an 
attorney  at  law  for  his  client,  and  who  has  neglected  or  refused 
to  pay  the  same  to  his  employer.  The  decided  cases  in  relation 
to  the  debt  of  a  factor  who  had  sold  the  goods  of  his  principal, 
and  received  the  money  therefor,  seem  to  settle  the  present 
-question.    In  Chapman  v.  Forsyth,  2  How.  202,  it  was  held  by 
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the  supreme  court  of  the  United  States  that  a  debt  due  from  a 
factor  for  the  proceeds  of  goods  sold  for  his  principal  was  not  a 
fiduciary  debt  within  the  meaning  of  the  statute.  This  was 
followed  in  the  case  of  Hayman  v.  Pond,  7  Met.  328.  The  fidu- 
ciary debt  there  named  is  not  one  arising  in  the  ordinary  course 
of  business,  but  from  an  abuse  of  some  trust  of  a  more  technical 
character,  as  is  clearly  shown  by  the  cases  that  are  particu- 
larly named  in  the  statute.  The  case  of  an  attorney  col- 
lecting money  for  his  client  is  no  more  fiducial  than  that  of 
the  factor  who  receives  money  for  goods  consigned  by  his  prin- 
cipal, and,  like  the  latter,  must  be  held  to  have  created  a  debt 
subject  to  be  discharged  by  proceedings  under  the  bankrupt 
law  of  1841,  chapter  9. 

But  if  the  original  indebtedness  of  the  defendant  was  a 
fiduciary  debt,  and  so  within  the  exception  in  the  bankrupt 
act,  the  character  of  that  original  debt  has,  by  the  act  of  the 
plaintiff  in  reducing  the  same  to  a  judgment  debt,  been  lost. 
The  facts  find  that  before  the  institution  of  any  proceedings 
in  bankruptcy  the  plaintiff  had  instituted  an  action  in  the 
courts  of  law,  and  recovered  judgment  against  the  defendant 
for  the  amount  of  money  so  by  him  collected,  thus  reducing 
his  implied  promise  to  pay  the  money  due  to  the  plaintiff  to  a 
judgment  debt.  The  effect  of  thus  reducing  a  simple  contract 
to  a  judgment  has  been  considered  in  several  cases,  to  which 
we  will  refer. 

In  Sampson  v.  Clark,  2  Cush.  173,  it  was  held  that  such  a 
judgment,  obtained  after  the  institution  of  proceedings  in  in- 
solvency and  the  first  publication  thereof,  so  far  changed  the 
character  of  the  simple  contract  debt  that  it  could  not  be 
allowed  in  either  form  as  a  debt  provable  under  the  commis- 
sion; not  as  a  simple  contract,  because  that  was  discharged 
by  the  merger  in  the  judgment;  and  not  as  a  judgment,  be- 
cause that  was  obtained  after  the  first  publication. 

The  same  principle  was  held  in  Woodbury  v.  Perkins,  5  Cush. 
86  [51  Am.  Dec.  51],  where  a  discharge  under  the  bankrupt 
law  of  1841,  chapter  9,  was  pleaded;  and  it  was  held  that 
such  a  discharge,  obtained  by  the  debtor  after  the  rendition  of 
judgment  against  him,  in  an  action  commenced  before  his 
petition  for  the  benefit  of  the  bankrupt  act,  was  no  defense  to 
an  action  on  the  judgment,  such  judgment  not  being  a  debt 
that  was  provable  under  the  bankrupt  act.  In  the  present 
case,  the  objection  is  broader,  as  the  plaintiff's  claim  was  made 
*  debt  under  a  judgment  before  the  institution  of  proceeding*. 
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in  insolvency.  A  change  at  any  time  from  a  simple  contract 
to  a  judgment  destroys  the  peculiar  privileges  which  may 
attach  to  a  simple  contract  debt  as  fiduciary,  or  as  a  contract 
for  necessaries  and  the  like  exempted  debts. 

The  case  of  Rindge  v.  Breck,  10  Cush.  43,  is  more  directly 
in  point,  where  an  account  for  necessaries,  which  was  a  priv- 
ileged debt,  was  discharged  or  merged  by  giving  a  promissory 
note  of  hand;  and,  upon  a  suit  instituted  upon  such  note,  a 
discharge  under  our  insolvent  laws  was  held  a  good  bar,  al- 
though to  the  original  indebtedness  it  would  not  have  been. 
The  court  say:  "The  note  was  taken  by  the  plaintiff  at  his 
own  election.  By  taking  it,  he  obtained  the  advantage  of 
conclusive  proof  of  his  debt,  and  the  power  of  negotiating  it; 
by  retaining  his  original  demand,  he  would  have  had  the  ad- 
vantage of  proving  his  debt,  or  retaining  his  cause  of  action 
against  his  debtor  in  case  of  insolvency.  But  we  think  he 
oould  not  retain  both;  and  by  electing  one,  he  relinquished 
the  other.'1 

In  Bangs  v.  Watson,  9  Gray,  211,  to  a  plea  of  a  discharge  in 
insolvency,  the  plaintiff  replied  that  the  debt  was  within  the 
provision  excluding  from  the  operation  of  a  discharge  "  any 
claim  for  necessaries  furnished  to  such  debtor  or  his  family." 
But  it  appearing  that  the  original  debt  had  been  made  the 
subject  of  a  suit  at  law,  and  a  judgment  rendered  before  the  in- 
stitution of  proceedings  in  insolvency,  it  was  held  that  the  claim 
was  merged  in  the  judgment,  and  no  longer  the  subject  of  ex- 
emption from  a  discharge  as  a  claim  for  necessaries. 

This  case  was  followed  by  that  of  Pierce  v.  Eaton,  11  Gray, 
898,  which  was  an  action  upon  a  judgment  recovered  in  1841; 
and  a  discharge  under  the  insolvent  law  of  1838,  chapter  163, 
being  pleaded,  the  plaintiff  sought  to  avoid  the  same  by  show- 
ing that  the  original  indebtedness  was  a  debt  due  and  owing 
to  the  plaintiff  before  the  enactment  of  the  statutes  of  1838, 
chapter  163,  and  exempt  for  that  reason,  such  debts  being  by 
the  statute  directly  excepted  from  its  operation.  It  was  con- 
ceded that  under  the  statute  it  would  have  been  exempted 
had  the  debt  retained  its  original  character,  but  the  court  held 
that  the  original  debt  was  merged  in  the  judgment;  that  the 
plaintiff,  after  the  passage  of  the  insolvent  law,  having  changed 
bis  outstanding  debt  into  a  judgment,  it  lost  its  character  as  a 
debt  contracted  before  the  passage  of  the  statute,  and  all  the 
privileges  connected  therewith,  and  was  the  subject  of  a  dis- 
charge. 
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Applying  the  principles  settled  by  the  cases  cited,  it  would 
seem  that  the  exemption  from  discharge,  attaching  to  an 
original  indebtedness,  may  be  lost  by  the  creditor,  if  he  elects 
to  change  the  character  of  the  debt  by  reducing  it  to  a  judg- 
ment or  debt  of  record. 

Upon  this  ground,  therefore,  as  well  as  upon  that  first  con- 
sidered, the  court  are  of  opinion  that  the  discharge  was  admis- 
sible in  evidence,  and  that  the  ruling  in  reference  to  its  effect 
was  correct. 

Exceptions  overruled. 


Fedugzabt  Debts,  What  abb,  within  MiAimro  of  Bankrupt  aht>  Ixsol- 
▼entLaws.— The  United  States  bankrupt  act  of  1841,  section  1, 5  U.  a  Stats, 
at  Large,  440,  provided  that  all  persona  owing  debts,  "which  shall  not  hare 
been  created  in  consequence  of  a  defalcation  as  a  publio  officer,  or  as  execu- 
tor, administrator,  guardian,  or  trustee,  or  while  acting  in  any  other  fiduci- 
ary capacity,"  might  be  declared  bankrupts;  and  the  act  of  1867,  section  33, 
14  U.  S.  Stats,  at  Large,  533,  U.  8.  R.  S.,  sec.  5117,  enacted  that  "no  deb* 
created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalcation 
as  a  publio  officer,  or  while  acting  in  any  fiduciary  character,  shall  bo  dis- 
charged by  proceedings  in  bankruptcy. "  Similar  provisions  are  found  in  the 
insolvent  laws  of  some  states:  See  California  Insolvent  Act  of  1380,  see  62; 
but  the  cases  thus  far  seem  to  have  arisen  under  the  acts  of  the  United  States* 
Our  purpose  is  now  to  inquire  what  are  fiduciary  debts  within  the  manning 
of  these  enactments. 

Under  the  act  of  1841,  there  of  course  could  be  no  question  that  a  debt 
created  by  the  defalcation  of  an  executor  or  administrator  was  a  fiduciary 
debt,  and  would  not  be  released  by  a  discharge  in  bankruptcy;  and  this  is  so 
held  under  the  act  of  1867,  which,  from  the  different  language,  might  havi 
admitted  of  some  doubt:  Light  v.  Merriam,  132  Mass.  283;  Crisfield  v.  Stats, 
55  Md.  192;  Lawman  v.  McKende,  60  Ga.  532;  and  the  same  is  true  of  a 
guardian:  CarUrCt  Adirir  v.  CarUn,  8  Bush,  141;  Halliburton  v.  Carter,  55  Mo* 
435;  S.  C,  10  Nat  Bank.  Beg.  359;  Simpson  v.  Simpson,  80  N.  C.  332;  so  ths 
liability  of  a  husband,  as  trustee  of  his  wife's  equitable  separate  estate,  under 
an  antenuptial  contract,  to  account  to  the  personal  representative  of  the 
deceased  wife  for  trust  moneys  received  and  unaccounted  for  at  the  death  of 
the  wife,  is  a  fiduciary  debt,  and  is  not  affected  by  his  discharge:  Donovan  v. 
Haynie,  67  Ala.  51;  but  an  agreement  by  an  executor,  guaranteeing  the  pay- 
ment of  a  demand  against  the  estate,  is  not  a  debt  created  by  him  while  act- 
ing in  a  fiduciary  character:  Amosheag  Mfg.  Co.  v.  Barnes,  49  N.  H.  312.    The 
debt  due  from  a  collector  of  taxes  to  a  town  or  municipal  corporation,  for 
taxes  collected  and  not  accounted  for,  is  also  a  fiduciary  debt:  Morse  v.  City  of 
Lowell,  7  Met.  152;  InJuxbitants  of  Ridimond  v.  Brown,  66  Me.  373.     On  the 
other  hand,  it  is  plain  that  a  mere  surety  on  a  bond  does  not  act  in  a  fidu- 
ciary character;  as  a  surety  on  the  bond  of  a  public  officer:  Saunders  v.  Com* 
monweaUh,  10  Gratt  494;  Fowler  v.  Kendall,  44  Me.  448;  McMmn  v.  Allen, 
67  N.  C.  131:  United  States  v.  Throckmorton,  8  Nat.  Bank.  Beg.  309;  a  surety 
on  a  guardian's  bond:  Jones  v.  Knox,  46  Ala.  53;  S.  C,  8  Nat.  Bank.  Beg. 
559;  7  Am.  Bep.  583;  Reitz  v.  People,  72  TIL  435;  S.  C,  16  Nat.  Bank.  Beg, 
96;  McDonald  v.  State,  77  Ind.  26;  Simpson  v.  Simpson,  80  N.  C.  332; 
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f .  PwkeL>  7  Humph.  109;  Daeio  v.  McCmrdy,  50  Wis.  069;  Mho  parte  Taylor, 
16  Nat  Bank.  Reg.  40;  a  surety  on  a  bail  bond:  Sonet  v.  Itatfe,  28  Ark.  119* 
or  a  surety  on  a  replevin  bond:  CAoafe  ▼.  QiMdbeM»  12  Heisk.  427. 

Urns  far  the  cases  are  agreed;  bat  in  regard  to  certain  other  relatione  be- 
tween parties,  especially  some  kinds  of  agencies,  in  which  more  or  lees  oanfi« 
donee  is  reposed  by  principals,  there  has  been  considerable  difference  of  opin- 
ion. In  the  leading  case  of  Chapman  y.  Foreyth,  2  How.  202,  where  the  ques- 
tion was,  whether  a  factor  who  retained  the  money  of  his  principal  was  a 
fiduciary  debtor  within  the  act  of  1841,  it  was  said:  "If  the  act  embrace 
such  a  debt,  it  will  be  difficult  to  limit  its  application.  It  must  include  all 
debts  arising  from  agencies;  and  indeed,  all  cases  where  the  law  implies  an  obli- 
gation  from  the  trust  reposed  in  the  debtor.  Such  a  construction  would  have 
left  but  few  debts  on  which  the  law  could  operate.  In  almost  all  the  com- 
mercial transactions  of  the  country,  oanfldenoe  is  reposed  in  the  punctuality 
ind  integrity  of  the  debtor,  and  a  violation  of  these  is,  in  a  commercial  sense, 
t  disregard  of  a  trust.  Bat  this  is  not  the  relation  spoken  of  in  the  first  sec- 
tion of  the  act.  The  cases  enumerated,  'the  defalcation  of  a  publio  officer,' 
'executor,'  'administrator/  'guardian/  or  'trustee,*  are  not  cases  of  implied 
but  special  trusts,  and  the  '  other  fiduciary  capacity '  mentioned  must  mean 
the  same  class  of  trusts.  The  act  speaks  of  *— friifafci  trusts,  and  not  those 
which  the  law  implies  from  the  contract.  A  factor  is  not,  therefore,  within 
the  act"  This  decision  has  been  followed  by  other  cases  under  this  statutes 
AvetSl  y.  Crawford,  7  Ala.  335;  Haymanv.  Pona\  7  Met  328.  The  enactment 
of  1867  has,  however,  given  rise  to  some  difficulty.  Taking  hold  of  a  differ- 
ence in  language  in  the  two  acts,  a  number  of  courts  have  refused  to  adhere  to 
this  view,  and  have  given  a  stricter  interpretation.  Thus  they  have  held  that 
a  claim  against  a  factor,  commission  merchant,  or  other  person,  for  withhold- 
ing the  proceeds  of  goods  consigned  to  him  to  be  sold  on  commission,  is  a  debt 
created  by  him  in  a  fiduciary  capacity:  TrtadweU  v.  HoUoway,  46  Cal.  647; 
&  C,  12  Nat  Bank.  Beg.  61;  Meador  v.  Sharp,  64  Ga.  125;  &  C,  14  Nat 
Bank.  Beg.  492;  GOreathy.  Boiston  Salt  etc  Co.,  67  Ga.  702;  Brown  v.  Garrard, 
28  La.  Ann.  870;  Banning  v.  Bleahley,  27  Id.  257;  S.  C,  21  Am.  Bep.  554; 
Dttobry  v.  Tele,  31  La,  Ann.  809;  8.  C,  33  Am.  Bep.  232;  Gay  v.  Farran,  2 
Cin.  Sup.  Ct  426;  Lemdee  v.  Booth,  47  Mo.  385;  8. 0.,  5  Nat  Bank.  Beg.  351| 
4  Am.  Bep.  326;  Brunswig  v.  Taylor,  2  Ma  App.  351;  WkUaker  v.  Chapman, 
3  Lens.  155;  Hardenbrooh  v.  ColUon,  24  Hun,  475;  S.  C,  61  How.  Pr.  426;  In 
nBmbatt,6  Blatchf.  292;  S. C, 2 Ben. 554; 2 Nat  Bank.  Beg.  204,  354;  Inre 
&ymo«r,  1  Ben.  348;  S.C.,  1  Nat  Bank.  Beg.  29.  In  the  last  case,  Blatchf ord, 
J.,  in  speaking  of  Chapman  v.  Foreyth,  2  How.  202;  says:  "The  court  held 
that  the  language  of  the  act  of  1841  was  not  broad  enough  to  include  every 
fiduciary  capacity,  but  was  limited  to  fiduciary  capacities  of  a  specified 
standard  or  character.  That  was  clearly  so  under  that  act  Bat  in  the  act 
of  1867,  the  language  seems  to  have  been  intentionally  made  so  broad  as  to 
extend  to  a  debt  created  by  a  defalcation  of  the  bankrupt  while  acting  in  any 
fiduciary  capacity,  and  not  to  be  limited  to  any  special  fiduciary  capacity. 
Therefore,  under  the  act  of  1867,  no  debt  created  by  the  defalcation  of  a 
bankrupt  while  acting  in  any  fiduciary  capacity  will  be  discharged.'' 

The  prevailing  opinion,  however,  at  the  present  day  gives  to  the  act  of  1867 
the  saine  construction  as  that  given  by  Chapman  v.  Foreyth,  supra,  to  the  act  of 
1841.  A  factor,  commission  merchant,  and  the  like,  does  not,  therefore,  act  in 
a  fiduciary  character:  Wcolseyv.  Cade,  54  Ala.  378;  S.  C,  15  Nat  Bank.  Beg. 
88;  25  Am.  Bep.  711;  4  Cent  L.  J.  202;  CKpfey  v.  Frierson,  18  Fla.  639) 
DuPont  v.  Beck,  81  Ind.  271;  Curtis  v.  Waring,  92  Pa.  St  104,  100;  8eoU 
An.  Dec,  Vol.  LXXVn-45 
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t.  Porter,  93  Id.  38;  S.  C.,  39  Am.  Rep.  719;  Kaufman  v.  Alexander,  63  Tex. 
602;  In  re  Smith,  9  Ben.  494;  S.  0.,  18  Nat.  Bank.  Reg.  24;  GroveretcS.  M. 
Co.  v.  Clinton,  6  Bias.  324;  8.  C,  8  Nat.  Bank.  Reg.  312;  Owsley  v.  Co6tn,  IS 
Nat  Bank.  Reg.  489;  S.  C.,  9  Chic.  Leg.  News,  323;  Kinne  v.  Cntf;  17  Nat. 
Bank.  Reg.  319;  and  see  Weal  v.  CZttifc  95  U.  S.  704;  S.  C.,  17  Nat  Bank. 
Reg.  102,  sub  nonu  Needy.  Scruggs;  Wolf  v.  Stix,  99  U.  S.  1,  7;  .Efefineyom  v. 
Clews,  111  Id.  676.  In  Oronan  v.  Ctetfngr,  104  Mass.  245,  a  G,  4  Nat  Bank. 
Reg.  667,  6  Am.  Rep.  232,  Wells,  J.,  after  referring  to  Mr.  Justice  Blatch- 
ford's  opinion  in  In  re  Seymour,  supra,  says:  "It  appears  to  us  that  the 
Inference  is  quite  as  legitimate  that  congress  omitted  the  enumeration  of 
specifio  trusts  for  the  very  reason  that  the  term  'fiduciary  capacity '  had,  by 
judicial  construction,  received  a  fixed  definition." 

Adopting  this  view  that  only  technical  express  trusts  are  within  the  mean- 
ing of  the  bankrupt  acts,  an  attorney  in  fact  does  not  act  in  a  "fiduciary 
character: "  Woodward  v.  Towne,  127  Mass.'  41;  S.  0.,  34  Am.  Rep.  337;  nor 
does  an  attorney  at  law  who  collects  a  debt  for  his  client:  See  the  principal 
ease;  Williamson  v.  Dickens,  5  Ired.  L.  259;  contra:  Heffren  v.  Jayne,  39  Ind. 
463;  Heffren  v.  Leroy,  Id.  471;  Flanagan  v.  Pearson,  42  Tex.  1;  8.  C,  14  Nat 
Bank.  Reg.  37;  McAdoo  v.  Lumrnms,  43  Tex.  227,  229;  nor  an  auctioneer: 
Gibson  v.  Gorman,  44  N.  J.  L.  325;  contra:  Jones  v.  Bussett,  44  Oa.  460; 
8.  0.,  11  Nat  Bank.  Reg.  478,  sub  nonu  Mayor  v.  Walker;  In  re  Lord,  5  Law 
Rep.  258;  nor  is  a  fiduciary  debt  created,  where  an  agent  for  the  collection  of 
notes  or  demands  retains  the  amount  collected:  Green  v.  Chilton,  57  Miss. 
598;  S.  0.,  34  Am.  Rep.  483;  GuHfoylc  v.  Anderson,  9  Daly,  64;  Commercial 
Bank  v.  Buckner,  2  La.  Ann.  1023;  Williamson  v.  Dickens,  5  Ired.  L.  259) 
contra:  White  v.  Piatt,  6  Denio,  269;  nor  where  one  appropriates  to  his  own 
use  money  intrusted  to  him  for  a  certain  purpose:  HaUdne  v.  May,  100  Mass. 
498;  Cronan  v.  Cutting,  104  Id.  245;  S.  0.,  4  Nat  Bank.  Reg.  667;  6  Am. 
Rep.  232;  Phillip*  v.  BmseO,  42  Me.  360;  Bowe  v.  Guitteaume,  18  Hun,  656; 
BisseU  v.  Couchaine,  15  Ohio,  58;  contra:  Herman  v.  Lynch,  26  Kan.  435; 
Desobry  v.  Tete,  31  La.  Ann.  809;  S.  C,  33  Am.  Rep.  232;  Matteson  v.  KeUogg, 
15 DL  647;  Flaggy.  Ely,  1  Edm.  Sel.  Cas.  206. 

An  action  to  recover  the  value  of  grain  stored  with  the  defendants  as  ware- 
housemen, to  be  returned  in  kind,  is  barred  by  the  defendants'  discharge  in 
bankruptcy:  Sumner  v.  Richie,  54  Iowa,  554;  and  a  discharge  in  bankruptcy 
operates  to  release  the  bankrupt  from  a  debt  or  obligation  which  arises  from 
his  appropriating  to  his  own  use  collateral  securities  deposited  with  him  to 
secure  the  obligation  of  another:  Hennequin  v.  Clews,  77  N.  Y.  427;  S.  C,  33 
Am.  Rep.  641;  S.  C.  in  the  United  States  supreme  court,  111  U.  S.  676.  So 
a  broker,  who  receives  the  bonds  of  his  principal,  to  be  subject  to  the  princi- 
pal's order,  the  coupons  to  be  collected  for  the  account  of  the  principal  free  of 
charge,  and  a  certain  per  sent  on  the  par  value  of  the  bonds  to  be  allowed  the 
principal  for  interest,  does  not  act  in  a  fiduciary  capacity:  Palmer  v.  Hussey,  87 
N.  Y.  303;  S.  P.,  Grannie  v.  Cubbedge,  71  Ga.  582.  The  obligation  incurred  by 
a  banker,  in  the  ordinary  course  of  his  business  as  such,  with  his  customers,  is 
not  fiduciary  in  its  nature :  In  re  Bank  of  Madison,  9  Nat  Bank.  Reg.  184;  Max- 
welly.  Evans,  90  hid.  696;  S.C.,46  Am.  Rep.  234;  and  a  general  deposit  with 
a  firm  of  merchants,  which  authorises  the  firm  to  mix  the  money  with  their 
own,  and  to  use  it  until  applied  for  by  the  depositor,  does  not  constitute  a 
fiduciary  debt:  Hervey  v.  Devereux,  72  N.  0.  463.  A  partner  does  not  act  in 
a  fiduciary  character  within  the  meaning  of  the  bankrupt  act:  Pierce  ▼.  Skip* 
pee,  90 I1L  371;  HiU  v.  Shdbley,  68  G*.  556;  Barber  v.  Sterling,  68  N.  Y.  267; 
&  C,  17  Nat  Bank.  Reg.  218.    A  discharge  in  bankruptcy  releases  a  sub- 
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scriber  to  the  stock  of  a  corporation  from  the  balance  duo  on  Us  subseriplious 
Morrison  ▼.  Savage,  56  Md.  142:  And  whore  an  officer  attached  a  quantity 
of  lumber,  bat  instead  of  removing  it  from  the  poasssirion  of  the  debtors,  took 
their  receipt,  acknowledging  the  attachment,  and  promising  safely  to  keep 
the  lumber,  and  deliver  it  to  the  officer  on  demand,  the  debtors  do  not  act  in 
a  fiduciary  capacity:  Fowtee  v.  TreadweU,  24  lie.  377.  It  may  here  be  ob- 
served that  the  burden  of  proving  that  a  debt  is  of  a  fiduciary  character  rests 
on  the  creditors  Sherwood  ▼.  MUekett,  4  Denio,  480. 

JxTDQwart  warn  Fiduciabt  Dsbt,  Smor  or.— The  prevailing  doctrine  is, 
that  if  a  fiduciary  debt  is  reduced  to  a  judgment,  its  real  character  is  not 
changed,  and  it  will  not  be  barred  by  a  subsequent  discharge  in  bankruptcy  i 
Wader.  Clark, 62 Iowa,  168;  Gngek^  v.  Spalding,  ZBexb.Ch.9il;  Simpson 
▼.Simpson,  SON.  0.832;  and  see  In  re  Pattern*,  1  Hat  Bank.  Beg.  307;  In 
re  WhUeAoum,  4  Id.  88;  In  re  OromkhUe,  13  Id.  62;  In  re  Jfeomioii,  6  Blatohf  . 
253;  Hoviond  ▼.  Carton,  28  Ohio  St  825;  Horner  r.  Speimam,  78  TJL  208; 
Dawmm  ▼.  EarUfield,  79  N.  0.  334.  In  Massachusetts  the  opposite  view  is 
maintained,  on  the  authority  of  the  principal  case:  Bradford  v.  Riot,  102  Mass. 
472, 473;  Light  ▼.  Merriam,  132  Id.  283, 284;  In  re  Oallison,  6  Nat.  Bank.  Beg. 
364;  and  see  Woodtmry  ▼.  Perkins,  6  Cash.  88;  &  O.,  61  Am.  Dee.  61.  The 
question  was  raised  in  Gfoddin  ▼.  Neal,  99  Ind.  334,  but  net  decided,  the  court 
holding  that  the  facts,  as  alleged,  did  not  make  the  debt  a  fiduciary  one. 

A  few  other  cases  may  be  noted  in  this  connection.  It  has  been  held  thai 
if  a  guardian  gives  his  note  under  seal  to  the  husband  of  the  ward,  in  settle- 
neat  of  his  aocount,  and  receives  a  release  from  the  husband  and  wife,  there 
is  a  novation  of  the  original  debt  of  the  guardian,  and  its  fiduciary  character 
is  destroyed:  Coleman  v.  Davie*,  46  Ga.  489.  And  in  Barnes  v.  Adams,  31 
La.  Ann.  48,  it  was  decided  that,  assuming  the  original  indebtedness  of  a 
factor  to  his  principal  to  be  fiduciary,  it  ceases  to  be  so  by  the  drawing  and 
accepting  drafts,  which  changes  the  nature  of  the  debt,  and  were  payable  to 
holder:  a  P.,  Deeobtyv.  Tete,  Id.  809;  &  O.,  33  Am.  Rep.  232.  Fiduciary 
debts  are  discharged  by  a  composition  in  bankruptcy:  In  re  Rodger,  18  Nat 
Bank.  Beg.  252.  Prima  fade,  a  judgment  on  a  procnissory  note  k  not  for  a 
fiduciary  debt:  Hafetr.  Ford,  16  Id.  669, 


Glapp  v.  Bicn. 

[15  QftAT,  567.] 

8uurr  DnaBamoBD  nasi  Pxzvoztal  Obligation  n  wot  Riuumro  no* 
LusxLiTT  joe  Oohthbutioh  to  his  oo-sureties  if  they  are  not  discharged. 

Strums  vat  Join  in  Action  to  Rboovkk  from  Oo-subntt  Amount  Paid 
job  bib  Bknziit,  when,  each  being  liable  for  the  full  amount,  they 
joined  in  making  the  payment  by  a  contribution  agreed  on  among  them* 
selves  for  that  purpose. 

Contract.  The  plaintiffs,  Clapp,  Carpenter,  and  Leavitt, 
and  the  defendants'  intestate,  Rice,  indorsed  a  promissory  note. 
The  holder  of  the  note,  the  Franklin  County  Bank,  recovered 
a  judgment  against  the  plaintiffs,  and  issued  execution  thereon, 
which  was  satisfied  in  one  payment  to  the  bank  by  the  plain* 
tiflk,  each  contributing  a  one  fourth  part,  and  also  a  third  part 
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of  the  one  fourth,  which  it  was  Rice's  duty  to  pay.  This  ac- 
tion was  against  Rice's  administrators  to  recover  contribution. 
The  plaintiffs  had  a  verdict,  and  the  defendants  alleged  excep- 
tions, which  are  stated  in  the  opinion. 

D.  W.  Alvord  a\d  8.  0.  Lamb,  for  the  plaintiffs. 
C.  Alien,  for  the  defendants. 

By  Court,  Hoar,  J.  It  is  very  clear  that  co-sureties  are 
liable  to  contribution  among  themselves;  and  that  the  dis- 
charge of  one  of  them  from  his  principal  obligation,  if  the 
others  are  not  discharged,  will  not  release  him  from  the  lia- 
bility to  contribute  for  their  indemnity. 

The  only  other  exception  relied  upon  by  the  defendants' 
counsel  is  that  which  relates  to  the  right  of  the  plaintiffs  to 
join  in  the  action.  The  jury  have  found  that  the  relation  of 
the  plaintiffs  and  the  defendants'  intestate,  as  indorsers  of  the 
note  to  the  Franklin  County  Bank,  was  that  of  co-sureties. 
-The  plaintiffs,  having  been  sued  and  judgment  recovered 
against  them,  were  jointly  liable  to  pay  the  debt.  Each  of 
them  was  answerable  to  the  bank  for  the  whole  sum  due. 
Under  these  circumstances,  the  defendants  making  no  con- 
tribution toward  the  payment,  a  contribution  was  made  by  the 
three  plaintiffs,  by  which  each  furnished  a  sum  sufficient  to 
pay  the  fourth  part  for  which  he  was  ultimately  liable,  and 
also  a  third  part  of  the  remaining  quarter  which  it  was  the 
defendants'  duty  to  pay.  It  was  paid  to  the  bank  as  one  en- 
tire payment. 

We.  are  of  opinion  that  when  three  persons,  each  of  whom 
is  responsible  for  an  entire  sum  due  from  another,  join  in 
making  the  payment  of  that  sum  by  a  contribution  agreed  on 
among  themselves  for  that  purpose,  they  may  join  in  one 
action  to  recover  it  from  the  person  for  whose  benefit  the  pay- 
ment has  been  made.  The  principle  was  settled  in  the  case 
of  Hadsell  v.  Hancock,  3  Gray,  526;  and  is  not  only  highly 
equitable  in  itself,  but  is  beneficial  in  its  operation  to  the 
defendants,  by  avoiding  a  multiplicity  of  suits. 

Exceptions  overruled. 

The  principal  case,  as  it  came  before  the  court  on  a  former  oof  wion,  is 
reported  in  Clapp  v.  Rice,  13  Gray,  403. 

Surety's  Personal  Representatives  ark  Liable  to  Co-surety  sob 
Contribution:  Aiken  v.  Peays  Ex'rs,  53  Am.  Dec  684;  Fletcher  ▼.  Jactmm, 
66  Id.  98;  but  see  Waters'*  Representatives  v.  Riley's  Adm'r,  18  Id.  302. 

Sureties  Jointly  Paying  Debt  may  Jonr  in  Action  job  Contrdu* 
«XON:  Fletcher  ▼.  Jackson.  66  Am.  Deo.  98. 
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Bigelow  v.  Woodward. 

pA  QMAY,  M&] 

8ujuti  ow  Pbomibhojit  Hon  a  hot  Estopped  vsox  Bwrnxa  up  Dmm 
10  Actio*  THXUDON,  by  requesting  the  holder  to  bring  the  action  and 
attach  the  maker*!  properly,  in  order  that  the  surety  might  be  saved 
from  loss. 

KmXENGX    THAT    DISTRICT    AtTORNBT    HAD    ADVUXD     MaOISTBATB     THAT 

Stats's  Evxdbucb  was  IwauFFiuuprr  to  sustain  a  charge  of  felony,  i» 
madmismbla,  for  the  plaintiff  in  an  action  on  a  promissory  note  in  which 
the  defense  claimed  that  the  note  was  given  in  consideration  of  com- 
pounding a  felony,  and  introduced  the  magistrate's  record,  showing  a> 
discontinuance  of  the  prosecution  shortly  after  the  making  of  the  note. 

Contract  by  Sumner  Bigelow  on  a  promissory  note  given 
by  the  defendant  Harding  6.  Woodward,  with  the  defendant 
Lucius  Nims  as  surety.  The  action  was  instituted  at  the  ex- 
press request  of  Nims,  in  order  that  Woodward's  property 
might  be  attached,  and  Nims  thereby  be  saved  from  danger  of 
loss.  The  defendants  introduced  evidence  to  show  that  the 
note  was  given  in  consideration  of  an  agreement  on  the  part  of 
the  plaintiff,  that  a  prosecution  against  Woodward  by  Sarah  C» 
Bigelow,  for  a  felony  alleged  to  have  been  committed  by  him, 
should  be  dropped,  and  they  introduced  the  magistrate's 
record  showing  a  dismissal  of  the  charge  a  few  days  after  the 
note  was  made.  The  plaintiff  offered  to  prove  that  the  prose- 
cution of  the  felony  charge  was  discontinued  upon  the  advice 
of  the  district  attorney,  by  whom  the  magistrate  was  instructed 
that  the  evidence  which  the  state  could  bring  against  Wood- 
ward was  insufficient  to  sustain  the  charge;  but  the  court 
refused  to  admit  the  evidence,  and  also  refused  to  instruct  the 
jury  that  the  defendant  Nims,  having  requested  the  com- 
mencement of  the  action  to  save  himself  from  loss,  was  estopped 
from  setting  up  the  defense  sought  to  be  maintained,  or  any 
other  defense  to  the  action.  The  verdict  was  for  the  defend- 
ants, and  the  plaintiff  alleged  exceptions. 

C.  Allen,  for  the  plaintiff. 

W.  Qriswold,  for  the  defendants. 

By  Court,  Merrick,  J.  It  must  be  assumed,  upon  tho 
statement  of  facts  reported  in  the  bill  of  exceptions,  that  the 
only  consideration  of  the  note  declared  on  was  the  composi- 
tion and  settlement  of  a  public  prosecution  against  Wood- 
ward, one  of  the  defendants,  for  a  felony  alleged  to  have  been 
committed  by  him.  It  appears  that  this  suit  was  commenced 
at  the  express  request  of  Nims,  and  for  his  benefit,  in  order 
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that  the  property  of  Woodward  might  be  attached  upon  the 
writ,  and  the  surety  thereby  saved  from  danger  of  loss.  The 
validity  of  this  defense,  if  established,  is  not  denied  by 
the  plaintiff;  but  he  insists  that  by  the  request  of  Nims  to 
commence  the  suit  he  is  estopped  from  netting  up  that  or  any 
other  defense  to  the  action. 

This  position  cannot  be  maintained.     An  estoppel  precludes 
a  party  from  denying  the  truth  of  an  assertion  or  admission 
which  he  has  made  to  another,  and  thereby  led  him  to  adopt 
a  line  of  conduct  which  he  would  otherwise  have  avoided,  and 
which  has  been  in  some  way  productive  of  ill  consequences  to 
him:  1  Greenl.  Ev.,  sec.  22;  4  Kent's  Com.,  6th  ed.9  261,  note; 
2  Smith's  Lead.  Cas.,  4th  Am.  ed.,  467.    There  is  no  doubt 
about  the  principle,  but  it  has  no  application  to  the  present 
case.    The  defendant  Nims  does  not  deny  that  he  requested 
the  plaintiff  to  institute  this  suit;  nor  is  the  propriety  or  regu- 
larity of  its  commencement,  or  the  manner  in  which  it  has 
been  carried  on,  been  in  any  way  doubted  or  denied.    The  de- 
fense rests  upon  grounds  wholly  independent  of  these  circum- 
stances;   and  therefore,  as  no  attempt   was  made    by  the 
defendant  to  prove  or  establish  any  items  inconsistent  with  the 
fact  that  he  had  requested  the  plaintiff  to  commence  and 
prosecute  this  suit,  there  was  no  occasion  for  the  application  of 
the  doctrine  of  estoppel,  nor  any  basis  of  fact  shown  to  exist 
upon  which  it  could  be  availed  of. 

The  evidence  offered  by  the  plaintiff  was  very  properly  re- 
jected; for  it  is  of  no  consequence  what  opinion  the  district 
attorney  entertained  or  expressed  upon  the  subject.  The  only 
question  in  the  case  was  whether  the  note  in  suit  was  given 
upon  and  in  consideration  of  a  composition  and  settlement  of 
a  public  prosecution  for  an  alleged  felony.  If  this  fact  was 
proved,  the  note  was  invalid,  and  its  contents  could  not  be  re- 
covered, whatever  was  the  opinion  of  the  public  prosecutor; 
and  the  question  of  fact  was  to  be  determined  by  the  jury, 
upon  all  the  evidence  submitted  to  them  in  relation  to  it  This 
appears  to  have  been  the  course  pursued  upon  the  trial. 

Exceptions  overruled. 

This  principal  case  is  cited  in  Oorham  v.  Keyes,  137  Mass.  584,  to  the 
point  that  to  obtain  from  a  person  under  arrest  on  a  criminal  charge  a  note 
in  payment  of  an  alleged  claim,  under  a  threat  of  prosecuting  the  complaint 
if  the  note  is  not  given,  and  under  an  agreement  not  to  prosecute  it  if  the 
note  is  given,  is  in  violation  of  law,  equally  whether  the  accused  is  guilty  or 
or  not,  and  his  guilt  or  innocence  cannot  be  tried  in  an  action  on  the 
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[15  GBAT,  662.] 

Assam  by  Plaihtiff  to  Pbomdbb  of  Mabbuab  cannot  bb  Show*  by  her 
in  an  action  for  breach  of  promiae  of  marriage,  by  evidence  of  her  acts  in 
preparation  for  the  marriage,  made  without  the  knowledge  of  the  defend- 
ant. 

Contract  for  breach  of  promise  of  marriage.  The  plain- 
tiff testified  that  mutual  promises  of  marriage  were  made  be- 
tween herself  and  the  defendant;  that  the  day  for  the  wedding 
had  been  agreed  upon;  and  that  she  had,  in  preparation  there- 
for, purchased  various  articles  of  clothing,  furniture,  and 
household  goods.  No  objection  was  made  by  the  defendant  to 
the  introduction  of  this  evidence,  but  he  asked  the  court  to  in- 
struct the  jury  that  these  acts  of  preparation  were  not  to  be 
regarded  as  evidence  tending  to  prove  the  promise  of  marriage; 
but  the  court  declined  to  give  the  instruction,  and  charged  the 
jury  that  evidence  of  such  acts  was  admissible,  not  only  in  re- 
spect to  the  question  of  damages,  but  as  tending  to  prove  the 
plaintiff's  assent  to  a  mutual  promise  of  marriage.  The  ver- 
dict being  for  the  plaintiff,  the  defendant  alleged  exceptions. 


C.  Delano,  for  the  plaintiff 

B.  A.  Chapman  and  E.  Dickinson,  for  the  defendant. 

By  Court,  Hoab,  J.  The  acts  or  declarations  of  a  plaintiff, 
made  or  done  without  the  knowledge  of  the  defendant,  are  cer- 
tainly a  very  dangerous  species  of  evidence  upon  the  trial  of 
an  issue  whether  any  contract  was  made  between  them.  In 
an  action  for  a  breach  of  promise  of  marriage,  the  purchase  of 
articles  of  clothing  and  forniture  in  preparation  for  marriage 
would  be  a  fact  admissible  in  evidence  upon  the  question  of 
damages,  if  a  contract  to  marry  were  first  established.  In  such 
a  case,  it  would  be  evidence  of  an  act  done  by  the  plaintiff 
toward  the  execution  of  the  contract,  to  which  she  was  di- 
rectly and  properly  induced  by  the  promise  of  the  defendant. 
The  evidence  of  such  acts  on  the  part  of  the  plaintiff  in  this 
action  was  therefore  rightfully  subletted  to  the  jury,  to  be 
weighed  by  them,  if  they  should  find  for  the  plaintiff.  But  it 
certainly  should  have  been  accompanied  with  careful  instruc- 
tions as  to  the  true  effect  to  be  given  to  it,  because  its  nature 
was  such  as  might  probably  make  an  impression  upon  the 
jury  which  would  not  be  legitimate.  They  might  think  that 
the  plaintiff  would  not  have  acted  in  such  a  manner,  unless  a 
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promise  of  marriage  had  been  made  to  her  by  the  defendant; 
and  thus  infer  that  a  contract  had  been  made  by  one  party, 
from  conduct  of  the  other  over  which  he  had  no  control,  and 
for  which  he  could  not  be  responsible. 

The  jury  were  instructed  that  they  might  regard  the  prepara- 
tions made  by  the  plaintiff  for  the  marriage,  "not  only  in 
respect  to  the  question  of  damages,  but  as  tending  to  prove 
the  plaintiff's  assent  to  a  mutual  promise  of  marriage."  .It  is 
not  perfectly  obvious  what  is  meant  by  this  language.  There 
could  not  be  "a  mutual  promise  of  marriage,"  of  course,  with- 
out the  plaintiff's  assent.  If  a  mutual  promise  of  marriage 
were  satisfactorily  proved,  it  would  be  superfluous  and  un- 
necessary to  introduce  any  further  evidence  of  the  plaintiff's  as- 
sent to  it.  But  we  suppose  the  court  intended  to  rule  that  if 
the  defendant's  promise  was  proved,  this  evidence  was  compe- 
tent to  show  that  the  plaintiff  assented  to  it,  and  that  the 
promise  thereby  became  mutual. 

The  promise  to  marry  not  being  often  made  in  the  presence 
of  witnesses,  or  in  writing,  has  usually,  in  cases  of  this  nature, 
been  proved  by  circumstantial  evidence.  As  the  promise  of 
the  plaintiff  is  the  consideration  of  the  promise  of  the  defend- 
ant, both  must  be  proved  in  order  to  support  the  action;  and 
it  is  well  settled  that  each  may  be  established  by  the  same 
species  of  proof,  and  that  the  conduct  and  deportment  of  the 
parties  toward  each  other  may  furnish  satisfactory  evidence  of 
the  fact  that  a  mutual  promise  of  marriage  has  been  made 
between  them:  Wightman  v.  Coates,  15  Mass.  1  [8  Am*  Dec. 
77];  Hutton  v.  ManseU,  3  Salk.  16;  S.  C,  6  Mod.  172. 

In  Wightman  v.  Coatesy  supra,  the  evidence  of  the  mutual 
promise  was  the  conduct  and  letters  of  the  defendant.  In  Hut- 
ton  v.  ManseU,  supra,  an  express  promise  by  the  defendant  was 
proved;  and  according  to  the  report  in  6  Modern,  it  was  held  to 
be  sufficient  evidence  of  the  promise  by  the  plaintiff,  "  that  it 
appeared  that  she  countenanced  the  defendant's  promise,  and 
by  her  actions  at  that  time  behaved  herself  as  if  she  agreed 
to  the  matter." 

In  Peppinger  v.  Low,  6  N.  J.  L.  384,  Moritz  v.  Melhorn,  13 
Pa.  St.  331,  and  Wetmore  v.  Mell,  1  Ohio  St.  26  [59  Am.  Dec 
607],  it  was  held  that  the  conduct  and  declarations  of  the  plain- 
tiff, not  in  the  presence  of  the  defendant,  were  admissible  as 
evidence  of  her  assent  to  the  promise  made  by  him.  These 
last  authorities  would  sustain  the  ruling  of  the  court  in  the 
ease  before  us,  but  it  becomes  important  to  consider  whether 
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they  have  not  extended  the  application  of  the  doctrine  farther 
than  previous  decisions  warrant,  and  without  sufficient  regard 
to  the  principle  on  which  those  decisions  rest 

Undoubtedly  any  contract  not  required  by  law  to  be  evi- 
denced by  writing  may  be  proved  by  circumstantial  evidence. 
The  conduct  of  the  defendant  may  be  evidence  of  a  promise 
by  him  in  favor  of  a  plaintiff,  because  the  conduct  or  declara- 
tions of  a  party  are  upon  general  principles  competent  evidence 
against  him;  but  the  conduct  or  declarations  of  a  party  are 
not  generally  evidence  in  his  own  favor.  And  there  seems  to 
be  nothing  in  the  nature  of  the  contract  of  marriage  which 
should  distinguish  it  from  other  contracts  in  this  respect.  If 
one  party  promise  marriage  to  the  other  without  a  correspond- 
ing promise  made  to  him,  it  is  only  an  offer  of  marriage,  and 
not  a  contract.  It  is  an  offer  revocable,  because  without  con- 
sideration to  support  it  until  it  has  been  accepted,  and  the  ac- 
ceptance and  corresponding  promise  have  been  communicated 
to  the  party  by  whom  the  offer  was  made.  The  acts  of  the 
plaintiff,  until  they  are  communicated  to  the  defendant,  are 
not  binding  upon  the  plaintiff,  as  constituting  a  contract. 
Why  should  they  be  evidence  for  the  plaintiff  of  any  part  of  a 
contract  to  bind  the  defendant?  In  the  case  of  Hutton  v.  Man- 
«0, 3  Salk.  16,  S.  C.,  6  Mod.  172,  there  is  nothing  to  show  that 
the  behavior  of  the  plaintiff,  which  was  held  to  be  sufficient 
evidence  of  her  promise,  was  not  her  behavior  to  the  defendant. 
In  the  case  of  Munson  v.  Hastings,  12  Vt.  846  [36  Aim 
Dec.  345] ,  cited  by  the  plaintiff,  the  purchase  of  furniture  by 
the  plaintiff  for  the  purposes  of  the  marriage  was  known  to 
the  defendant,  and  apparently  approved  by  him.  In  Cole  v. 
Cottinghamf  8  Car.  &  P.  75,  it  was  said  that  declarations  by 
the  defendant  of  his  readiness  to  marry  the  plaintiff,  not  made 
in  her  presence,  were  not  proof  of  a  promise  of  marriage.  And 
we  think  the  distinction  has  not  been  observed  in  the  cases 
from  Pennsylvania,  Ohio  and  New  Jersey,  which  depend  upon 
Hutton  v.  Mansell,  supra,  between  the  effect  of  conduct  and 
deportment  by  a  plaintiff  toward  the  defendant,  assenting  to 
and  countenancing  his  proposal,  and  the  effect  of  acts  done 
in  his  absence,  without  his  privity,  which  should  not  affect 
hie  rights. 

In  the  case  at  bar,  there  seems  to  be  no  evidence  that  the 
acts  of  the  plaintiff  were  done  with  any  reference  to  a  marriage 
with  the  defendant,  except  her  own  testimony  as  to  their  ob- 
ject; and  this  is  merely  a  statement  of  her  own  purposes,  not 
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appearing  to  have  been  disclosed  or  communicated  to  him. 
The  acts  themselves,  if  they  tend  to  prove  the  plaintiff's  inten- 
tion to  be  married,  have  no  tendency  to  prove  a  purpose  to 
marry  the  defendant  rather  than  any  other  person. 

The  presiding  judge  refused  to  rule  that  these  acts  "  were 
not  to  be  regarded  as  evidence  tending  to  prove  the  promise  of 
marriage."  The  instruction  which  he  gave  was  without  any 
qualification  respecting  the  knowledge  of  these  acts  on  the  part 
of  the  defendant. 

But  we  think  that  the  mutual  promise  of  marriage  is  not 
composed  of  two  distinct  parts,  unconnected  with  each  other, 
and  to  be  severally  proved  by  independent  evidence.  A  prom- 
ise by  the  defendant  at  one  time,  and  the  assent  of  the  plaintiff 
at  another,  will  not  do.  The  proof  must  be  sufficient  to  show 
that  the  defendant  not  only  made  the  promise,  but  received 
the  consideration  for  it.  The  plaintiff's  "  assent  to  the  mutual 
promise  "  must  have  been  communicated  to  him,  or  in  other 
words,  she  must  have  made  a  promise  to  him,  to  make  his 
promise  binding.  The  conduct  of  the  plaintiff  in  the  absence 
of  the  defendant,  and  not  in  any  way  connected  with  him,  has 
no  more  tendency  to  prove  that  he  received  her  promise  than 
it  has  to  prove  that  he  made  one  to  her.  On  the  other  hand, 
her  deportment  and  behavior  toward  him,  in  connection  with 
his  behavior  toward  her,  may  furnish  sufficient  evidence  of  a 
mutual  promise. 

Exceptions  sustained. 

Plaihtot's  Aflsnrr  to  Pbomisb  of  Mabriaos,  whimir  mat  n  Sbowv 
by  Hnt  Comduot  ajtd  DscLiJ&ATiONS:  See  WetmortY.  Mett,  59  Am.  Deo.  607; 
Weaver  v.  Bachert,  Uld.  159;  Mun*mv.  jETorftiipf ,  36  Id.  345.  The  principal 
caae  is  approved  in  Graham  ▼.  Martin,  64  Ind.  573,  on  the  point  that  in  an 
action  for  breach  of  promise  of  marriage,  evidence  of  preparation!  for  per- 
forming the  contract*  made  by  the  plaintiff  in  the  absence  of  the  defendant* 
and  not  in  any  way  connected  with  him,  is  inadmissible  to  prove  the  plain- 
tiff's assent  to  a  mutual  promise  of  marriage. 


Feabing  V.  Clabk. 

[16  Obay,  74.  J 

Pkokubobt  Hots  DxpoerxzD  by  Maker  bxvors  Dklivkst,  with  cos  whs 
is  to  deliver  it  to  the  payee  only  on  the  happening  of  a  certain  contin- 
gency, is  enforceable  against  the  maker,  notwithstanding  the  note  is  de- 
livered to  the  payee  without  the  knowledge  or  consent  of  the  maker,  and 
without  the  happening  of  the  contingency,  if  it  be  transferred  by  the 
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payee  before  maturity  to  the  holder,  who  takes  it  without  notice  of 
the  special  circumstances  under  which  it  came  into  the  possession  of 
the  payee. 

Action  against  the  maker  of  a  promissory  note,  alleged  to 
have  been  made  payable  to  the  order  of  the  payee  and  by  him 
indorsed.  Defendant  admitted  the  signature,  but  denied  the 
making  of  the  note,  and  the  indorsement,  in  that  the  note  had 
been  pnt  into  the  hands  of  third  parties  to  be  delivered  to  the 
payee  on  the  happening  of  contingencies  which  defendant 
alleged  never  happened,  and  that  hence  there  was  no  delivery 
of  the  note  to  bind  defendant.  Plaintiff,  at  the  trial,  proved 
the  signatures  of  the  maker  and  indorser,  and  that  the  payee 
had  delivered  the  note  to  plaintiff  as  security  for  a  debt,  and 
that  the  plaintiff  took  the  note  without  any  knowledge  of  the 
circumstances  under  which  it  had  been  given.  Verdict  for 
defendant.  Plaintiff  alleged  exceptions  to  the  ruling  of  the 
court  allowing  evidence  of  the  facts  alleged  in  the  defendant's 
answer. 

J.  M.  Stebbins,  for  the  plaintiff. 

E.  Chamberlirij  lor  the  defendant. 

By  Court,  Bigelow,  C.  J.  The  defendant  proved  no  facto  at 
the  trial  which  constituted  a  valid  defense  to  the  note  declared 
on  as  against  the  plaintiff,  who  is  a  bona  fide  holder  for  value 
without  notice.  The  rule  is  well  settled  that  when  a  note  is 
transferred  by  a  party  to  whom  it  is  intrusted  without  author- 
ity or  fraudulently,  it  will  be  valid  as  against  the  maker  in 
the  hands  of  a  holder  who  takes  it  bona  fide  without  notice  of 
the  special  circumstances  under  which  the  note  came  into  the 
possession  of  the  payee  or  agent  of  the  maker  who  puts  it  in 
circulation.  In  such  case,  the  maker  or  indorser  who  places  it 
in  the  hands  of  another,  for  the  purpose  of  being  used  in  a  par- 
ticular way  or  for  a  special  object,  takes  the  risk  of  its  being 
used  in  a  different  way,  and  cannot  refuse  to  pay  it  to  any 
bona  fide  holder  into  whose  hands  it  may  come:  Ch.  Bills,  10th 
ed.,  198;  Sweetoer  v.  French,  2  Cush.  309  [48  Am.  Dec.  666]. 
It  is  undoubtedly  true  that,  as  between  the  original  parties  to 
*  note,  or  those  who  take  it  with  notice,  it  is  essential  that 
there  should  have  been  a  delivery  of  the  note  by  the  maker  to 
take  effect  as  a  contract  In  this  sense,  delivery  is  included 
in  the  allegation  of  making.  But  the  rule  is  qualified  and 
limited  as  between  the  maker  and  a  bona  fide  holder.    In  such 
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case,  a  valid  delivery  can  be  made  by  any  person  to  whom  the 
maker  has  given  the  note  in  such  form  as  to  enable  him  to  hold 
himself  out  as  absolute  owner  of  the  note.    The  case  of  Putnam 
v.  Sullivan,  4  Mass.  45  [3  Am.  Dec.  206],  is  a  strong  one  on 
this  point.    There  the  notes  were  delivered  to  a  clerk  to  be 
used  for  special  purposes  only,  and  it  was  held  that  a  delivery 
by  the  clerk,  whether  through  deception  practiced  on  him  or 
by  a  voluntary  violation  of  the  trust  reposed  in  him,  must  be 
deemed  in  law,  as  against  a  bona  fide  holder,  a  delivery  by 
those  who  were  liable  on  the  notes.    The  rule  is  different  in 
regard  to  a  deed,  bond,  or  other  instrument  placed  in  the  hands 
of  a  third  person  as  an  escrow,  to  be  delivered  on  the  happen- 
ing of  a  future  event  or  contingency.    In  that  case,  no  title  or 
interest  passes  until  a  delivery  is  made  in  pursuance  of  the 
terms  and  conditions  upon  which  it  was  placed  in  the  hands 
of  the  party  to  whom  it  was  intrusted.    But  the  law  aims  to 
secure  the  free  and  unrestrained  circulation  of  negotiable  paper, 
and  to  protect  the  rights  of  persons  taking  it  bona  fide  without 
notice.    It  therefore  makes  the  consequences,  which   follow 
from  the  negotiation  of  promissory  notes  and  bills  of  exchange 
through  the  fraud,  deception,  or  mistake  of  those  persons  to 
whom  they  are  intrusted  by  the  makers,  to  fall  on  those  who 
enabled  them  to  hold  themselves  out  as  owners  of  the  paper 
jure  disponendi,  and  not  on  innocent  holders  who  have  taken 
it  for  value  without  notice. 
Exceptions  sustained. 

One  Who  Makes  ob  Indorses  Note  to  be  Used  nr  Pabtxoulax  Wat 
takes  the  risk  of  its  being  need  in  another  way  or  for  another  purpose* 
and  is  answerable  thereon  to  any  bona  fidt  holder  into  whose  hands  it  may 
oome:  Sweetoer  v.  French,  48  Am.  Dec  666,  and  note  668;  Whitman  t.  Wicker- 
mm,  125  Mass.  468;  S.  G,  28  Am.  Rep.  257;  the  latter  citing  the  principal 
ease  on  this  point. 


Williams  v.  Bobbins. 

[16  QBAY,  77.] 

Promissory  Note  Signed  "A  B,  Ag't,"  Merely,  and  Mehtiohpq  Ne> 
Principal,  nor  containing  any  other  reference  such  as  would  enable  a 
court,  from  the  whole  instrument,  to  infer  that  the  true  intent  and  object 
is  to  bind  the  principal,  and  not  the  agent,  will  bind  "A  B,"  the  agent, 
only,  and  will  not  support  an  action  against  any  other  person. 

Action  is  not  Maintainable  against  Partnership  on  note  signed  "A 
B,  Ag't,"  on  the  principle  that  "A  B,  Ag't,"  was  the  firm  name  under 
which  the  partners  had  chosen  to  transact  business,  where  the  only  enri- 
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dance  to  establish  that  fact  it  that  the  firm,  while  conducting  the  buafneaa 
of  furniture  dealers,  owns  a  manufactory  in  another  town,  at  which  the 
boainees  it  conducted  by  A  B,  under  the  name  of  "A  B,  Ag't;9*  that  in 
tbe  conrae  of  the  conduct  of  such  business,  A  B  signed  the  note  sued  on, 
giving  it  in  payment  for  goods  delivered  to  workmen  upon  his  order;  that 
in  a  previous  instance  of  a  similar  claim  on  a  like  note,  the  firm  had  paid 
is;  and  that  the  partners  on  that  and  other  occasions  said  that  they  would 
settle  or  be  responsible  for  all  claims  for  anything  that  went  into  their 
at  the  manufactory. 


Action  against  Bobbins  and  Winship,  copartners,  on  a  note 
reading:  "Four  months  after  date  I  promise  to  pay  to  the  order 
of  Bartlett  A  Williams  $300,  payable  at  Agawam  Bank, 
8pringfield,  value  received.  A.  Copeland,  AgV  At  the  trial, 
it  appeared  that  Bobbins  &  Winship  constituted  a  partnership 
of  dealers  in  furniture  in  Hartford,  Connecticut,  and  that  they 
owned  a  factory  at  Huntington,  where  the  business  was  con- 
ducted by  Alfred  Copeland  under  the  name  of  "A.  Copeland, 
AgV'  Copeland  gave  the  note  above  recited  for  goods  de- 
livered to  the  workmen  at  Huntington  upon  his  order.  It 
further  appeared  in  evidence  that  in  a  previous  instance  for  a 
similar  claim,  such  a  note  had  been  given  to  the  same  parties, 
and  not  being  paid  at  maturity,  had  been  presented  to  the 
partnership,  who  at  first  declined  to  pay  it,  but  on  being  asked 
if  they  repudiated  the  agent's  transactions,  said  they  did  not, 
but  wished  to  keep  the  business  at  the  manufactory  separate 
from  the  other  business,  and  that  they,  the  payees,  might  go 
to  the  place  where  the  factory  was  and  secure  themselves  there; 
but  subsequently  the  firm  gave  their  note  in  place  of  the  other, 
and  finally  paid  it.  A  number  of  witnesses  testified  to  state- 
ments of  defendants  that  they  would  settle  or  be  responsible 
for  all  claims  for  anything  that  went  into  their  business  at  the 
manufactory.  On  the  evidence,  the  court  ruled  that  the  plain- 
tiff could  not  recover  against  the  firm,  and  directed  a  verdict 
for  defendants.    Plaintiff  alleged  exceptions. 

J.  Wells,  for  the  plaintiff. 

22.  A.  Chapman  and  F.  Chamberttn,  for  the  defendants. 

By  Court,  Hoab,  J.  The  most  important  questions  which 
this  case  presents  is  whether  the  note  declared  on  can  be  con* 
sidered  the  contract  of  the  defendants,  if  it  were  conceded 
that  Copeland  had  full  authority  to  make  it  in  their  behalf 
and  that  the  consideration  was  exclusively  received  for  their 
benefit 
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The  role  is  thus  stated  by  Mr.  Justice  Story:  "Where  upon 
the  face  of  the  instrument  the  agent  signs  his  own  name  only, 
without  referring  to  any  principal,  there  he  will  be  held  per- 
sonally bound,  although  he  is  known  to  be  or  avowedly  acts 
as  agent:"  Story  on  Notes,  sec.  68.  But  "if  it  can  upon  the 
whole  instrument  be  collected  that  the  true  object  and  intent 
of  it  are  to  bind  the  principal,  and  not  to  bind  the  agent,  courts 
of  justice  will  adopt  that  construction  of  it,  however  informally 
it  may  be  expressed:"  Sec.  69. 

No  agency  is  disclosed  upon  the  face  of  this  note,  except  by 
the  addition  of  the  contracted  form  of  the  word  "agent"  to 
the  signature  of  the  promisor.  There  is  nothing  upon  the 
instrument  itself  to  indicate  whose  agent  he  was  in  the  trans- 
action, nor  what  principal,  if  any,  he  intended  to  make  respon- 
sible. 

It  was  said  by  this  court  in  the  recent  case  of  Fuller  v. 
Hooper,  3  Gray,  841,  that  "the  rule  is  general,  if  not  universal, 
that  neither  the  legal  liability  of  an  unnamed  principal  to  be 
sued,  nor  his  legal  right  to  sue,  on  a  negotiable  instrument, 
can  be  shown  by  parol  evidence."  "  In  other  simple  contracts, 
the  rule  is  different."  And  there  is  no  adjudged  case  in  this 
commonwealth  which  can  be  regarded  as  conflicting  with  this 
rule,  as  applied  to  negotiable  paper.  The  case  of  StachpoU  v. 
Arnold,  11  Mass.  27  [6  Am.  Dec.  150],  was  a  case  in  which  it 
was  early  applied;  and  that  decision  has  been  repeatedly 
recognized  and  confirmed  in  subsequent  cases,  although  the 
reasoning  of  the  judge  who  gave  the  opinion  would  lead  to  the 
application  of  the  doctrine  to  contracts  not  negotiable,  which 
later  decisions  do  not  countenance,  or  even  expressly  exclude: 
Mayhew  v.  Prince,  Id.  54;  Long  v.  Colburn,  Id.  97  [6  Am.  Dec 
160];  Bradlee  v.  Boston  Glass  Manufactory,  16  Pick.  350;  Bed- 
ford Commercial  Ins.  Co.  v.  Covell,  8  Met.  442;  Taber  v.  Can- 
non,  Id.  460;  Fuller  v.  Hooper,  3  Gray,  334;  Eastern  Railroad 
Company  v.  Benedict,  5  Id.  565,  566  [66  Am.  Dec.  384];  Bank 
of  British  North  America  v.  Hooper,  Id.  571  [66  Am.  Dec.  390]; 
Huntington  v.  Knox,  7  Cush.  871;  Alden  v.  Pearson,  3  Gray, 
345;  Fiske  v.  Eldridge,  12  Id.  474. 

That  the  English  courts  recognize  this' distinction  between 
negotiable  paper  and  other  simple  contracts,  appears  very 
clearly  from  the  observations  of  Lord  Abinger  and  Baron  Parke 
in  Beckham  v.  Drake,  9  Mee.  &  W.  92,  96. 

The  same  doctrine  is  adopted  in  New  York,  in  a  case  in 
which  the  authorities  are  extensively  reviewed,  and  in  which 
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the  signature  to  the  bill  was  precisely  similar  to  that  in  the 
case  at  bar:  Pentz  v.  Stanton,  10  Wend.  271  [25  Am.  Dec.  558] ; 
see  also  De  Witt  v.  Walton,  9  N.  Y.  575;  Minard  v.  Mead,  7 
Wend.  68. 

In  the  case  of  Northampton  Bank  v.  Pepoon,  11  Mass.  288, 
the  note  was  indorsed  in  blank  by  Simon  Lamed,  attorney; 
and  the  court  held  that  he  being  authorized  thus  to  indorse  it, 
the  plaintiff  had  the  right  to  fill  tip  the  indorsement  in  snch  a 
manner  as  to  support  the  declaration,  namely,  by  an  indorse- 
ment in  the  name  of  the  principal,  who  was  the  payee  of  the 
note. 

In  Mann  y.  Chandler,  9  Mass.  835,  Odiorne  v.  Maxey,  18  Id. 
178,  Ballon  y.  Talbot,  16  Id.  461  [8  Am.  Dec.  146],  and  Rice 
y.  Gove,  22  Pick.  158  [33  Am.  Dec.  724],  the  name  of  the  prin- 
cipal was  expressed  upon  the  face  of  the  note. 

In  Bradlee  v.  Boston  Glass  Manufactory,  16  Pick.  347,  and 
Packard  y.  Nye,  2  Met.  47,  although  in  each  case  the  party  for 
whom  the  notes  were  given  was  mentioned  in  the  body  of  the 
note,  yet  as  the  agents  signed  their  names  without  any  state- 
ment that  they  did  it  as  agents,  it  was  held  that  they  were 
personally  bound,  and  the  principals  not  responsible. 

In  New  England  Marine  Ins.  Co.  v.  De  Wolf,  8  Pick.  56,  the 
action  was  upon  guaranties  of  two  promissory  notes.  The 
form  of  the  guaranty  of  the  first  was:  "By  authority  from  J. 
D.,  I  hereby  guarantee  the  payment  of  this  note.  I.  C.;"  and 
of  the  other:  "By  authority  from  J.  D.  in  «  letter  dated,"  etc., 
"  I  hereby  guarantee  his  payment  of  the  premium,"  etc., "  I.  .C." 
It  was  held  that  J.  D.  was  bound  as  guarantor  of  the  notes,  and 
not  I.  C.  Chief  Justice  Parker  said:  "We  are  of  the  opinion 
that  the  effect  of  the  guaranty  must  be  determined  by  the  in- 
tention with  which  it  was  made.  If  Clap  had  authority  to 
make  the  guaranty  for  the  defendant,  and  the  words  are  such 
as  not  clearly  to  bind  himself  alone,  and  it  can  be  ascertained 
that  he  intended  to  act  for  De  Wolf,  the  latter  will  be  bound." 
That  was  a  case  where  the  representative  capacity  appeared 
in  the  body  of  the  guaranty,  and  not  by  anything  appended 
to  the  signature;  but  a  guaranty  is  not,  in  Massachusetts,  a 
negotiable  contract. 

In  CatskiU  Bank  v.  Hooper,  5  Gray,  574,  the  question  was 
raised  whether  the  drawer  of  a  bill,  by  adding  to  his  signature 
the  words  "  Superintendent,  Saugerties,  N.  Y.,"  could  be  con- 
sidered as  so  far  indicating  on  the  face  of  the  bill  that  he  was 
acting  in  a  representative  capacity,  as  to  charge  the  owner  of 
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some  iron-works  at  Saugerties,  of  which  he  had  charge,  and  on 
account  of  which  the  bill  was  drawn;  trot  it  was  not  decided. 

In  Paige  v.  Stone,  10  Met.  160  [43  Am.  Dec.  420],  it  seems 
to  have  been  conceded  by  counsel,  and  not  discussed  in  the 
argument,  that  a  note  signed,  "A.  P.,  for  the  assignees,"  was 
sufficiently  signed  to  bind  the  persons  to  whom  A.  P.  had 
assigned  his  property  in  trust  for  his  creditors,  or  such  of  them 
as  had  authorized  him  to  make  the  note.  And  Hubbard,  J., 
says,  in  delivering  the  opinion  of  the  court:  "  We  think  it  was 
properly  left  to  the  jury  to  determine  what  was  meant  and 
understood  by  the  words  '  Asa  Pessenden,  for  the  assignees,' 
and  whether  the  defendants  were  the  only  acting  assignees." 
But  the  verdict  for  the  plaintiff  was  set  aside  upon  grounds 
which  made  the  point  immaterial. 

The  cases  of  Savage  v.  Six,  9  N.  H.  263,  and  Newhatt  v.  Dun- 
lap,  14  Me.  180  [31  Am.  Dec.  45],  are  in  harmony  with  the 
general  current  of  the  authorities  in  this  commonwealth. 

It  has  been  urged  on  behalf  of  the  plaintiff,  that,  upon  the 
evidence  reported,  the  name  of  "A.  Copeland,  Ag't,"  might  be 
considered  as  a  name  under  which  the  defendants  had  chosen 
to  transact  business,  and  thus  bring  the  case  within  the  prin- 
ciple of  the  decision  in  MeUedge  v.  Boston  Iron  Co.,  5  Cush. 
158  [51  Am.  Dec.  59].  But  on  examining  the  evidence,  we 
think  it  falls  far  short  of  sustaining  this  position.  The  cases 
in  which  that  doctrine  has  been  applied  have  been  usually 
cases  of  corporations  or  copartnerships,  transacting  their  busi- 
ness under  an  artificial  name,  by  which  they  were  known  and 
recognized  in  their  dealings.  If  this  name  is  also  that  of  a 
natural  person,  competent  to  contract,  and  making  contracts 
on  his  own  account,  it  requires  very  clear  and  cogent  proof, 
where  an  instrument  is  executed  by  him  in  his  own  name,  to 
show  that  it  was  not  designed  to  be  his  contract. 

As  we  are  all  of  opinion,  therefore,  that  the  note  declared  on 
is  the  personal  note  of  Copeland,  and  not  the  note  of  the  de- 
fendants, it  becomes  unnecessary  to  consider  the  other  objec- 
tions taken  to  the  plaintiff's  claim. 

Exceptions  overruled. 

Nora  Signed  by  Agent  with  hd  Own  Name,  tad  riiwriowing  do  prin- 
cipal, bind*  the  agent  alone,  and  will  not  support  an  action  against  any  other 
person,  and  suoh  a  suffix  as  the  word  "agent "  to  his  name,  will  be  regarded 
merely  as  descriftio  persona:  Bank  of  British  North  America  v.  Hooper,  6$ 
Am.  Deo.  390,  and  note  394,  citing  other  cases.  The  principal  case  is  cited 
to  this  effect,  in  Anderson  v.  Pearce,  36  Ark.  296;  and  BartkttY.  Itofar,  10* 
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no.    H  from  til*  language  of  the  lualrainons,  howcTcr,  H  can  be 
fly#  tb+  prhw*5^  wit  intended  to  be  Vrrand,  the  contract  will  be 
AajreT.  ifeaoJc,  68  Am.  Dec  280,  and  now;  bat  it ia  mid  in 
Barb*  t.  Opnwojansonci  Acojcfv.  8  Allan.  461.  eftms  the  npm?fr*1  case,  nor 

•■^^■Br  BBB^BB*  «J^VPBBB_BaT  WlfVOTWfOTM      MP^PB^B^j^BmyBj      ^^       SM^MH      ^B^^B»»      ^PBIBBBBBBBk        BBBBBB*       IMfli^nWMS       ^^BBBBB^W      BBBBB_Y 

each  ambiguity  arising  upon  the  mot  of  the  writing,  in  determining  whether 
it  is  the  promiee  of  the  principal  or  of  the  agent,  most  bo  solved  without  the 
aid  of  extrinsic  evidence. 

PiKHnanp  mat  Anon  Hams  of  in  Aobst  or  other  nemo  for  hasmcni 
parposes.  eo  that  noti  done  in  tint  ti^tit*  will  hmd  %%  m  effcotoally  m  if  done 
by  he  regular  name:  Sea  Bamk  o/  BoekmNv  t.  Jfontoam,  43  Am.  Dec  681,  and 
note;  MeBedge  ▼.  Boat*  Irom  Co.,  SI  Id.  69,  and  note  73.  Bat  no  penon  or 
fan  can  be  charged  on  a  note  aigned  with  each  a  nam*,  without  altar  proof 
on.  haiba  naa  been  aa  adontad  for  anab  hnaJnaaa  vnrneaet  Martha  t. 

BBBB>        BIB^^BBBBB^V        BBB^BBV         BB^B^^PBBB        W^B*    ^^l^VIF^^WB       B^BBBB      ^Bp^BPBBBBp        BB*^BBBJBBBBBBBBBV         BT^BS  BT^^V^V        BWW  B^BBBBB^      V  Bj 

,  104  liana,  844,  citing  the  principal 
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p8  CmAY,  U.} 
most  Anmner  ov  OifiL  Pnccnss  in 
tbnn  that  of  which  ho  ia  an  inhabitant,  into  which  he  goes  for  the  cole 
pnrpocc  of  attainting  ooort  aa  each  witucm;  and  thia,  dtiiongh  hchaanot 
anmrnnncd,  and  hac  not  a  writ  of  protection. 


Habeas  corpus  by  petitioner,  a  citizen  of  Connecticut,  to 
obtain  his  release  from  arrest  on  civil  process  while  be  was  in 
the  commonwealth  of  Massachusetts,  for  the  sole  purpose  of 
attending  court  there  as  a  witness.  The  return  showed  that 
he  had  not  been  summoned  as  a  witness,  and  that  he  had  not 
a  writ  of  protection. 

D.  Foster,  for  the  petitioner. 

0.  F.  Ferry,  for  the  respondent 

Thx  Coubt.  The  protection  against  arrest,  which  the  law 
extends  to  a  witness,  is  for  the  benefit  of  parties  to  suits,  to 
enable  them  more  easily  to  obtain  the  testimony  of  witnesses, 
who  might  be  reluctant  to  attend  court  if  they  were  subject  to 
arrest  A  summons  could  not  be  served  upon  a  witness  resid- 
ing out  of  the  commonwealth;  and  if  he  attends  at  all,  his 
attendance  is  voluntary. 

The  arrest  was  unlawful,  and  the  petitioner  must  be  dis- 
charged. 


Pkxvxligb  or  Wrnnw  fbom  Annan*.— The  general  rale  found  through- 
out the  oases  aiui  text-books,  and  aa  stated  by  Wbarton,  ia  that  "a  witness, 
when  in  attendance  on  a  ooort  of  Justice,  ia  not  protected  from  arrest  on  a 
criminal  prooccntion;  bat  from  arrest  on  civil  process  a  witness  is  protected. 
Am.  Dec,  Vol  LXXVB-4S 
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not  only  while  in  attendance  on  the  court,  but  when  going  to  and  returning 
from  it;  in  other  words,  eundo,  morando,  et  redeundo.    And  the  rale  is  the 
same  whether  the  witness  attends  voluntarily  or  on  compulsion,  and  whetHor 
the  tribunal  he  attends  be  a  court  and  jury,  or  a  commissioner  or  other  offi- 
cer authorised  to  take  testimony: "  1  Wharton  on  Evidence,  2d  ed.,  sec  389; 
1  GreenL  Ev.,  14th  ed.,  sees.  316-318.    This  privilege  is  extended  to  wit- 
nesses as  an  inducement  to  insure  their  attendance,  thereby  securing  the> 
more  perfect  administration  of  justioe.    In  this  regard,  the  court,  in  Jones  ▼. 
Knouts,  4  Stew.  211,  says:  "  Unless  the  courts  can  give  immunity  from  arrest 
to  those  who  appear  before  them  to  testify,  and  free  them,  at  least  while 
assisting  in  the  administration  of  justice,  from  everything  like  terror  aadV 
intimidation,  their  power  is  not  adequate  to  the  full  discharge  of  the  dntiee> 
with  which  they  are  charged."   Many  of  the  cases  go  further  than  to  exempt 
a  witness  from  arrest  merely,  and  even  hold  the  service  of  a  summons  or  other 
process  to  be  an  invasion  of  the  prerogative  of  the  witness;  and  as  to  non- 
resident witnesses  coming  into  the  state,  courts  will  hold  such  service  to  be> 
void,  while  as  to  resident  witnesses,  though  the  service  may  be  valid,  court* 
will  usually  set  it  aside:  Dungan  v.  Miller,  37  N.  J.  L.  83;  Halsey  v.  Stewart, 
4  Id.  366;  Parker  v.  Hotchldss,  1  WalL  jun.  272;  Stover  v.  Bobmson,  3  Duer, 
622;  Money  v.  ColvUle,  45  N.  J.  L.  119;  S.  C,  46  Am.  Rep.  764.    And  some 
oases  have  even  gone  to  the  extent  of  holding  that  the  person  ™**™g  such  av 
service  is  guilty  of  a  contempt  of  court:  In  re  Heaty,  63  Vt.  694;  8.  C,  9B 
Am.  Rep.  713;  Bridge*  v.  Sheldon,  18  Blatchf.  607. 

Extent  and  Application  qf  Privilege. — This  privilege  is  said  to  extend  to  every 
case  where  attendance  is  a  duty  in  conducting  any  proceeding  of  a  judicial 
nature:  1  GreenL  Ev.,  sec.  317.  Thus  witnesses  or  parties  have  been  held 
exempt  from  such  arrest  in  the  following  instances,  while  coming  voluntarily 
to  attend  oourt:  Solomon  v.  Underbill,  1  Camp.  229;  or  while  coming  in  pur- 
suance of  a  subpoena:  Dickenson's  Case,  3  Harr.  (Del.)  617;  while  voluntarily 
attending  from  another  state:  Juneau  Bank  v.  McSpedan,  6  Bias.  64;  Thomp- 
son's Case,  122  Mass.  428;  S.  C,  23  Am.  Rep.  370;  Person  v.  Pardee,  6  Hun, 
477;  S,  C,  sub.  nom.  Person  v.  Qrier,  66  N.  T.  124;  8.  C,  24  Am.  Rep.  35; 
Brett  v.  Brown,  13  Abb.  Pr.,  N.  S.,  297;  BaOmger  v.  Elliot,  72  N.  C.  696; 
while  attending  a  police  oourt  as  a  prosecutor:  Montague  v.  Harrison,  3  Com, 
B.,  N.  8.,  292;  while  attending  a  reference  before  a  master  in  vacation:  Vincent 
v.  Watson,  1  Rich.  L.  197;  Huddeson  v.  Primer,  9  Phila.  65;  or  the  execution 
of  a  writ  of  inquiry:  Walters  v.  Reese,  7  Moo.  34;  attending  the  registrar'* 
office  with  his  solicitor  to  settle  the  terms  of  a  decree:  Newton  v.  Askew,  6 
Hare,  319;  or  before  an  arbitrator  under  a  rule  of  oourt:  Spence  v.  Stewart,  3* 
East,  89;  Moore  v.  Booth,  3  Ves.  350;  or  to  give  a  deposition  under  a  rule  of 
court:  United  States  v.  Edmt,  9  Serg.  &  R.  147;  attending  before  commis- 
sioners of  bankruptcy  as  a  party  or  witness:  Ex  parte  Burt,  2  Mon.  D.  &  DeO. 
666;  Arding  v.  Flower,  8T.R.  534;  Ex  parte  Helsby,  1  Dea.  &  Ch.  16;  Ehn- 
balYs  Case,  2  Ben.  38;  Matthews  v.  Tufts,  87  N.  T.  668;  where  a  defendant 
attends  on  the  hearing  of  a  motion  against  him:  Bromley  v.  Holland,  6  Ves. 
2;  attending  before  a  master  on  a  warrant  to  produce  papers:  Franklyn  v. 
Colqhoun,  1  MaddL  580;  attending  before  a  land  commission:  Page  v.  RandaU* 
6  Cal.  32.  The  privilege  has  even  been  held  to  attach  in  the  case  of  a  com* 
mon  councilman  who  is  summoned  by  the  mayor  of  the  corporation  to  attend 
the  council:  Nixon  v.  Burt,  7  Taunt.  682;  or  to  a  witness  attending  before  a 
committee  of  congress:  Wilder  v.  Welsh,  1  McArthur,  666. 

Time  during  Which  Privilege  Extends—  What  is  Attendance  on  Court— The 
privilege,  as  has  already  been  stated,  extends  during  the  time  of  the  attend* 


Oct  I860.]  Mat  v.  Shumway.  408 


of  the  witness  on  the  court  or  tribunal,  and  this  has  been  held  to  include 
the  time  occupied  in  ooming  to  attend  the  court:  Solomon  t.  Underm%  \ 
Gump.  229;  Dickenson's  Case,  3  Harr.  (DeL)  517;  the  time  during  which  a  per- 
eon  is  in  the  town  where  the  court  is  held  prior  to  the  day  on  which  the  case 
ia  likely  to  be  heard  (where  the  witness  came  into  town  several  days  before 
the  day  of  trial):  Bx  parte  TWotson,  2  Stark.  470;  Persse  v.  Persse,  5H.L 
Gas.  671;  while  dining  in  the  evening  after  attending  court  all  day:  Lightfooi 
v.  Cameron,  2  W.  Black.  1113;  while  waiting  in  the  vicinity  of  the  court  for 
Us  oauee  to  be  called:  ChUderston  v.  Barrett,  11  East,  439;  Br  parte  Bunt,  1 
Wash.  C  0. 186;  during  a  detention  of  a  month  as  a  witness  before  a  masters 
Brown  v.  McDermott,  2  Ir.  Bq.  438;  or  while  detained  in  town  before  an 
examiner:  Btsrh  v.  Higgins,  2  Hogan,  110;  OObs  v.  PhiWpson,  1  Boas,  ft  M* 
19;  or  during  an  adjournment  of  an  examination:  Bat  parte  Temple,  2  Ves.  ft 
B.  395;  Bx  parte  RusseU,  1  Rose,  278;  while  returning  from  attendance  on  a 
court:  BserfsCase,  3  Disney,  33;  Richards  v.  Qoodson,2Vn.  Gas.  881;  Hammer- 
•bold  v.  Born,  7  Jones  L.  629;  while  in  a  tailor-shop  on  the  way  home:  Pm 
v.  Coombs,  3  Nev.  ft  M.  212;  or  while  waiting  rtdeundo  in  a  picture-shop  oe> 
the  way,  not  an  unreasonable  time:  Luntly  v. ,  1  Cromp.  ft  M.  579. 

When  Privilege  cam**  be  Set  up.— In  HardenbrooVs  Cam,  8  Abb.  Pr.  417,  is 
was  held  that  a  resident  witness  whose  attendance  is  voluntary,  and  not 
compelled  by  process,  is  not  privileged  from  arrest  while  coming  and  going. 
This  decision,  however,  was  rendered  in  pursuance  of  the  New  York  statute* 
which  allows  the  privilege  only  to  witnesses  duly  and  in  good  faith  sub* 
pcanacd.  In  Bx  parte  Cobbett,  7  EL  ft  BL  955,  the  plea  of  privilege  set  up  by 
a  common  informer,  in  attendance  at  a  court,  was  overruled,  and  he  was  held 
not  protected.  Where  a  witness  voluntarily  left  the  place  of  trial,  during  a 
recess  from  Friday  to  Monday,  and  was  arrested,  it  was  held  that  he  oould 
net  set  up  the  privilege:  Rezr.  Piatt,  3  W.  N.  Gas.  187.  8o  the  privilege 
doss  not  attach  to  the  ease  of  a  party  attending  court  to  assist  his  solicitor 
about  the  solicitor's  business:  Flattery  v.  Anderson,  6  Ir.  Eq.  518;  nor  to  a 
creditor  attending  to  prove  his  claim  in  a  Jbankruptcy  court:  Bx  parte  King,  7 
Ves.  312;  Bxparte  Dick,  2  W.  Black.  1142;  Bxparte  Bryant,  1  Madd.  49;  nor 
is  the  mere  fact  that  a  party  is  a  suitor  or  witness  at  the  time  of  arrest  suffi- 
cient to  entitle  him  to  claim  the- privilege,  if  he  be  not  in  actual  attendance 
en  the  court:  Cray  v.  Ayree,  Tappan,  164.  The  privilege  does  not  extend  to 
criminal  cases,  as  where  a  party  is  brought  into  the  state  as  a  fugitive  from 
Justice:  WUEams  v.  Bacon,  10  Wend.  636;  Commonwealth  v.  Daniel,  4  Clarke 
(Fa.),  49;  and  he  cannot  set  up  the  plea  of  privilege  after  a  discharge  on 
recognisance  in  a  criminal  case:  Key  v.  Jetto,  1  Pittsb.  117;  Moore  v.  Greene, 
73  N.  C.  374;  S.  C,  21  Am.  Bep.  470;  Scott  v.  Curtis,  Zl  Vt  762;  or  after 
trial  and  conviction:  Lucas  v.  AJbee,  1  Denio,  666;  or  acquittal:  Addicts  v. 
Bush,  1  Fhila.  19. 

Writ  of  Protection,  Purpose  and  SjffeeU — Courts  may  issue  to  privileged  per* 
sons  making  application  a  writ  of  protection;  but  while  such  writ  operates 
as  convenient  and  authentic  notice  to  those  about  to  violate  the  privilege,  is 
is  not  necessary  in  order  to  enable  one  to  claim  the  privilege,  nor  does  it  en- 
large the  privilege:  Bx  parte  McNeil,  6  Mass.  245;  Stager  y.  Bonn,  4  Fed.  Rep. 
17;  Sugar  Refinery  v.  Mathieson,  2  Cliff.  304;  Blight  v.  Fisher,  1  Pet.  C.  C.  41; 
Miles  v.  McCullough,  1  Binn.  77;  Bxparte  Hall,  1  Tyler,  274. 

Sjffect  of  Delay  or  Deviation  on  Privilege. — This  privilege  "  from  arrest  does) 
not  extend  through  the  whole  sitting  or  term  of  a  court  at  which  the  witness 
la  summoned  to  attend,  but  oontinues  during  the  space  of  time  necessarily 
and  reasonably  employed  in  going  to  the  place  of  trial,  staying  there  until 
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the  trial  is  ended,  and  returning  home  again.  In  making  thia  allowance  of 
time,  tne  oonrta  are  disposed  to  be  liberal,  but  unreasonable  loitering  and 
deviation  from  the  way  will  not  be  permitted: "  1  OreenL  Ev.,  see.  216.  A* 
to  what  constitutes  such  a  delay  or  deviation  aa  will  be  sufficient  to  forfeit 
the  privilege,  the  following  rulings  are  found:  A  delay  of  two  weeks  to  attend 
to  other  business:  Shults  v.  Andrew*,  64  How.  380;  or  of  several  days  after 
submission  of  the  cause  to  learn  the  result  thereof:  Clark  v.  Grant,  2  Wend. 
267.  It  is  such  a  deviation  if  one  goes  half  a  mile  out  of  his  way  home  to 
visit  a  solicitor's  office  to  attend  to  other  business:  Herron  v.  Stokes,  6  Ir. 
Eq.  125;  or  goes  out  of  his  direct  route  in  returning,  to  attend  his  sort 
funeral:  Chaffee  v.  Jones,  19  Pick.  260.  But  it  cannot  be  held  an  improper 
deviation  or  delay  to  atop  and  dine  in  the  evening;  after  a  cause  which  has 
been  on  trial  all  day:  Lightfoot  v.  Cameron,  2  W.  Black.  1113;  stopping  over 
one  train:  Wilbur  v.  Boyer,  1  W.  N.  Gas.  154;  or  stopping  over  night  (where 
the  arrest  was  made  while  the  party  was  getting  on  the  train  the  next  day, 
to  go  to  his  home):  Batch  v.  BUsset,  2  Stra.  986;  or  merely  stopping  to 
announce  to  the  opposite  party  that  no  further  steps  would  be  taken:  8ai- 
khtger  v.  Adler,  2  Bobt.  704;  nor  is  it  such  a  deviation  or  delay  to  go  oat  of 
one's  way  to  take  a  particular  road,  when  there  ia  one  more  direct:  Export* 
Clarke,  2  Dea.  ft  Gh.  99;  to  atop  at  an  office  to  sort  papers  in  the  caueei 
Rkketts  v.  Qumey,  7  Price,  699;  Pitt  v.  Ooomee,  5  Barn,  ft  AdoL  1078;  to  go 
off  the  route  some  thirty  yards  to  visit  an  exhibition  of  paintings:  Mahon  ▼• 
Malum,  2  Id.  440;  to  go  to  several  places  lying  in  a  direct  line  towards  his 
residence,  within  two  hours  of  leaving  court:  Selby  v.  Hills,  8  Bing.  166$  or 
delaying  several  hours  to  procure  the  attendance  of  a  solicitor:  Sidgier  v.  Birch, 
9  Ves  jun.  69. 

Waiver  of  Privilege. — It  has  been  held  in  this  country  that  the  privilege 
may  be  waived  by  submission  and  failure  to  protest  against  the  arrest,  or 
claim  the  privilege  immediately:  Oeyer  v.  Irwin,  4  DalL  107;  Brownv.  OetcheD, 
11  Mass.  11;  Smithy.  Jones,  76  Me.  138;  &  C,  49  Am.  Rep.  599.  In  Eng- 
land, however,  it  has  been  held  that  the  privilege  ia  one  resting  in  the  court, 
and  does  not  belong  to  the  individual,  and  that  hence  the  witness  cannot  by 
any  laches  of  his  own  lose  his  right  to  be  released,  or  to  redress  for  illegal 
imprisonment:  Cameron  v.  Lightfoot,  2  W.  Black.  1193;  Magnay  v.  Burt,  i 
Q.  B.  393;  Webb  v.  Taylor,  1  Dowl.  ft  L.  684.  It  has  been  held  in  the  United 
States  that  giving  bail  amounts  to  a  waiver  of  the  privilege:  T\fton  v.  Harris, 
Peck,  414;  Stewart  v.  Howard,  15  Barb.  26;  or  applying  for  release  on  bail: 
Cremv.  Bonqffon,  2  Miles,  219;  and  that  such  will  also  be  the  effect  of  failing 
to  claim  the  privilege  at  the  time  of  arrest,  and  for  twenty-two  days  there- 
after: Fanner  v.  Bobbins,  47  How.  Pr.  415;  of  confessing  judgment:  Offer  v. 
/riots,  4DalL  197;  or  of  pleading  in  bar:  BastdaUT.CrandaU,6Bm,242i  but 
see,  contra,  Washburn  v.  Phelps,  24  Vt  506,  where  it  is  held  that  giving  bail 
is  not  a  waiver  of  the  privilege. 

Remedy  to  Obtain  Release  from  Arrest. — The  remedy,  where  a  person  clearly 
entitled  to  privilege  has  been  unlawfully  arrested,  is  to  apply  by  motion  to 
the  court,  if  it  have  power,  to  discharge  him  from  custody.  If,  however,  the 
privilege  is  doubtful,  the  court  will  refuse  to  order  «ach  discharge  on  motion, 
but  will  leave  the  party  to  his  remedy  by  writ  of  habeas  corpus:  Seaser  v. 
Bobinson,  3  Duer,  622;  Hurst  e  Case,  4  DalL  387;  United  States  v.  Edmt,  9  Serg. 
6  R.  147;  Sanford  v.  Chase,  3  Cow.  381;  Smith  v.  Jones,  76  Me.  139;  S.  C.,4t 
Am.  Bep.  599;  Thompson's  Case,  122  Mass.  428;  S.  C,  23  Am.  Rep.  370. 

Liability  for  Arrest  of  Privileged  Person.— It  now  seems  to  be  settled  that 
no  action  lies  for  the  arrest  on  civil  process  of  a  witness  returning  boms 
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court,  and  privileged  from  arrest:  £m4f*  ▼.  Jones,  76  Me.  138;  8.  0.,  49  Am. 
Rep.  696.  The  question  was  mooted  in  the  earlier  oases,  but  none  of  the 
carry  experimental  actions  against  officers  seem  to  hare  been  suooessful:  Cork 
▼.2>t*iaVNfcr,29Ain.I>ee.oC8;  Ckamr. Fiek,  16  Me.  132;  Magmagr.  Bwi,  6 
Q.  B.  306;  TearsUy  v.  JTeoae,  H  Mee.  ft  W.  822;  Atari  v.  Jones,  Id.  774; 
Stakes  v.  fFJUu,  1  Oromp.  M.  ft  R»  223;  tfttw/v.  .Fort,  11  Exch.847.  In  all  the 
later  oases,  the  courts  seem  to  be  unanimous,  and  to  take  strong  grounds 
against  the  maintenance  of  snchan  action:  Cooley  on  Torts,  192;  Novell  v. 
Tripp,  61  Me.  426;  &  C.,  14  Am.  Rep.  672.  In  some  states  such  action  is 
a^-wi  by  statute,  and  this  acoounts  for  inthnatiims  in  some  oases  that  damages 
reoororabie:  BwdBmg  v.  Wakwu,  2  Paige,  214. 


Mabot  V.  BARNB& 

[IS  GBAT,  1SX1 

Xv  Arawit  qw  Piommmiii  Nor  Which  Pukpojexb  io  nu  Mara  by  Two 
Pkbsomb,  one  of  whom  oontests  his  liability  on  the  ground  that  his  name 
fraudulently  placed  on  the  note  after  it  came  into  plaintiffs  pes- 
evidence  that  before  discounting  the  note,  and  in  the  absence  of 
the  defendants,  plaintiff  inquired  of  other  persons  concerning  the  pecu- 
niary standing  of  both  the  alleged  makers,  and  was  informed  that  the 
one  whose  signature  is  in  controversy  was  good,  bat  that  the  other  was 
unfit  to  be  trusted,  is  admissible  as  tending  to  show  the  probability  that 
the  loan  would  not  have  been  made  without  the  former's  signature,  and 
thus  to  show  that  his  name  must  have  been  on  the  note  when  it  wan 
taken.  But  evidence  is  not  admissible  of  the  fact  that  at  the  same  con- 
versation the  plaintiff  said  that  he  was  to  have  the  name  of  this  defendant 
upon  the  note. 

XaoninED  Photoqbaphio  Corns  of  Bjqvaiubm,  Qjumumnas  of  Which  m 
nr  Qunsnow,  and  similar  copies  of  admitted  genuine  signatures  of  the 
same  person,  are  admissible  in  evidence,  accompanied  by  competent 
preliminary  proof  that  the  copies  are  accurate  in  all  lespecU  exoept  an 
to  sine  and  coloring. 

taorooBAPHKB  is  Qualified  to  Gin  Opikioh  A3  Expert,  oonosrning  gen- 
ujnonosn  of  a  dinputnd  sijpisturo  irhcim  ho  bss  Tioon  anrnistomod  to  smuninn 
handwriting  in  oonneotion  with  his  business,  with  a  view  to  detect 
forgeries;  snd  this,  though  his  opinion  be  based  in  part  on  enlarged 
photographic  copies,  made  by  himself,  of  the  disputed  signature  snd  of 
admitted  genuine  signatures  of  the  same  person,  which  he  testifies  are 
accurate  copies  exoept  as  to  sise  and  color. 

Action  of  contract    The  opinion  states  the  fact*. 

P.  C.  Bacon,  for  the  defendants. 

C.  Devens,  jun.f  and  Q.  F.  Hoar,  for  the  plaintiff. 

By  Court,  Mebrick,  J.  This  is  an  action  to  recover  the 
contents  of  the  promissory  note  declared  on,  purporting  to  be 
signed  by  all  the  defendants.  Zephaniah  Baker  A  Co.  were 
defaulted,  and  Moses  Barnes  alone  interposed  any  defense.  In 
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answer,  he  denied  the  genuineness  of  the  signature  of  his 
name  which  appears  upon  it,  and  alleged  that  it  had  been 
fraudulently  placed  there.  This  constituted  the  issue  to  be 
determined;  and  it  was  conceded  at  the  argument,  by  the 
counsel  of  both  parties,  that  the  precise  question  which  arose 
end  was  contested  upon  the  trial  was  whether  the  name  erf 
Moses  Barnes  was  affixed  to  the  note  before  or  after  it  came 
into  the  possession  of  the  plaintiff. 

In  addition  to  other  evidence  produced  by  the  plaintiff,  Lu- 
cian  Marcy  was  called  as  a  witness  in  his  behalf,  and  testified 
that  be  was  present  on  a  certain  occasion  and  heard  the  plain* 
tiff,  in  reference  to  a  loan  about  to  be  made  by  him  to  Z.  Baker 
<fc  Co.,  make  inquiries  of  his  father  respecting  their  credit;  that 
his  father  replied  that  he  would  not  trust  them  a  dollar; 
that  he  then  said  he  was  to  have  the  name  of  Moses  Barnes; 
and  that  his  father  said  Moses  Barnes  was  good.  This  conversa- 
tion was  not  in  the  presence  or  knowledge  of  either  of  the  de- 
fendants; and  the  whole  of  this  testimony  was  objected  to  by  the 
•defendant  Barnes.  But  of  the  admissibility  of  a  part  of  it  we 
can  entertain  no  doubt.  It  was  competent  for  the  plaintiff  to 
show  that,  before  parting  with  his  money,  he  exercised  the 
reasonable  precaution  of  making  himself  acquainted  with  the 
pecuniary  responsibility  of  the  parties  to  whom  it  was  to  be 
lent;  and  proof  that  be  obtained  information  from  a  person, 
upon  whose  knowledge  and  judgment  he  believed  he  could 
confidently  rely,  that  Baker  &  Co.  were  worthless,  and  unfit 
to  be  trusted,  but  that  Moses  Barnes  was  a  man  of  undoubted 
credit  and  ability,  would  have  a  tendency  to  create  a  high 
degree  of  probability  that  the  loan  would  not  have  been  made 
without  the  security  afforded  by  his  becoming  a  party  to  the 
note,  and  thus  to  show  that  his  name  must  have  been  upon  it 
when  it  was  taken.  This  would  be  in  conformity  to  the  common 
experience  that  men  of  ordinary  prudence  consult  their  own 
interest,  and  use  reasonable  care  in  securing  and  preserving 
their  own  property,  and  therefore  was  a  circumstance  which, 
though  by  no  means  conclusive,  yet  had  an  important  bearing 
upon  the  question  at  issue:  1  Stark.  Ev.,  1st  Am.  ed.,  487. 
And  upon  such  a  question,  evidence  of  inquiries  made  by  the 
party  in  interest,  and  of  the  information  obtained  in  reply,  is 
not  obnoxious  to  the  objection  that  it  is  mere  hearsay,  but  is 
primary  and  original.  The  whole,  taken  together,  is  a  fact 
which,  like  any  other  fact,  may  be  shown  and  established  by 
any  competent  means  of  proof:  1  Greenl.  Ev.,  sec  101. 
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But  the  testimony  of  Lucian  Marcy  went  farther  than  this. 
He  was  allowed  to  testify  to  the  plaintiff's  own  statement  and 
declaration  that  he  was  to  have  the  name  of  Moses  Barnes 
upon  the  note  which  he  was  about  to  take.  This  statement 
was  in  relation  to  a  very  material  question — indeed,  to  the  very 
point  in  issue  to  be  determined.  As  this  evidence,  by  the  over- 
ruling of  the  objection  made  to  its  admission,  was  permitted  to 
be  laid  before  the  jury  as  competent  and  proper  for  their  con- 
sideration, it  could  not,  if  the  testimony  was  believed,  fail  to 
have  a  very  prejudicial  effect  against  the  defendant,  and  seri- 
ously to  weaken  and  impair  the  defense  upon  which  he  was 
insisting.  The  admission  of  such  proof  was  in  violation  of  the 
well-known  and  reasonable  rule,  that  a  party  cannot,  by  out- 
side and  collateral  statements  in  his  own  behalf  make  evidence 
for  himselfl  He  was  properly  allowed  to  testify  upon  the  trial; 
but  he  could  not  lawfully  be  permitted  to  add  to  that  the  weight 
and  force  of  any  declaration  or  statements  made  elsewhere, 
when  he  was  not  on  oath  nor  subject  to  the  scrutiny  of  a  cross- 
examination.  For  this  reason,  the  exception  of  the  defendant 
to  this  part  of  the  testimony  of  Lucian  Marcy  appears  to  have 
been  well  taken,  and  it  must  be  sustained. 

The  magnified  photographic  copies  of  the  genuine  signatures 
of  the  defendant,  and  of  the  disputed  signature,  which  was 
submitted  to  the  inspection  of  the  jury,  were,  we  think,  in  con- 
nection with  the  testimony  of  Mr.  South  worth,  admissible  in  evi- 
dence. Assuming  it  to  be  true,  as  he  testified,  which  yet  was 
a  fact  first  to  be  considered  and  determined  by  the  jury,  that 
the  copies  were  accurate  in  all  respects,  excepting  only  in  rela- 
tion to  size  and  color,  they  were  capable  of  affording  some  aid 
in  comparing  and  examining  the  different  specimens  of  hand- 
writing which  were  exhibited  on  the  trial.  It  is  not  dissimilar 
to  the  examination  with  a  magnifying-glass.  Proportions  are 
so  enlarged  thereby  to  the  vision  that  faint  lines  and  marks, 
as  well  as  the  genuine  characteristics  of  handwriting  which  per- 
haps could  not  otherwise  be  clearly  discerned  and  appreciated, 
are  thus  disclosed  to  observation,  and  afford  additional  and 
useful  means  of  making  comparisons  between  admitted  signa- 
tures and  one  which  is  alleged  to  be  only  an  imitation.  Under 
proper  precautions  in  relation  to  the  preliminary  proof  as  to  the 
exactness  and  accuracy  of  the  copies  produced  by  the  art  of 
the  photographer,  we  are  unable  to  perceive  any  valid  objec- 
tion to  the  use  of  such  prepared  representations  of  original  and 
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genuine  signatures  as  evidence  competent  to  be  considered  and 
weighed  by  the  jury. 

The  ruling  under  which  Mr.  Sonthworth  was  permitted  to 
testify  as  to  his  opinion  respecting  the  genuineness  of  the  signa- 
tures submitted  to  his  inspection  does  not  appear  to  have  been 
in  any  particular  incorrect.    He  had  testified  that  he  was  ac- 
customed to  examine  handwriting  in  connection  with  his  busi- 
ness as  a  photographer,  with  a  view  to  detect  counterfeits  and 
forgeries,  and  that  his  opinion  concerning  the  disputed  signature 
was  founded  partly  upon  the  photographic  copies,  introduced 
in  evidence,  which  he  himself  had  made.    It  is  a  general  rule- 
that  the  court  is  to  determine  in  the  first  instance,  upon  the 
evidence  produced,  whether  the  witness  offered  is  qualified  by 
his  peculiar  skill,  knowledge,  and  experience  in  any  particular 
art  or  employment,  to  testify  as  to  his  opinion  as  an  expert; 
and  unless  the  evidence  upon  which  the  determination  to  allow 
the  witness  to  testify  in  that  manner  is  reported,  the  decision 
is  not  open  to  revision  in  another  court:  Quinsigamond  Bank  v. 
Hobbs,  11  Gray,  250.    But  upon  the  proof  offered  upon  that 
subject,  as  reported  in  the  bill  of  exceptions,  it  appears  to  us 
that  the  decision  was  correct.    It  is  of  no  consequence  how  or 
by  what  means  such  peculiar  skill  or  knowledge  is  acquired; 
it  is  quite  sufficient  if  it  is  in  fact  possessed. 

The  evidence  as  to  the  manner  in  which  the  plaintiff  pro- 
cured the  money  which  he  lent  to  Baker  &  Co.  seems  to  have 
been  immaterial.  We  do  not  think  it  necessary  to  express 
any  further  opinion  in  relation  to  it,  as  it  may  not  be  offered, 
or,  if  offered,  yet  under  different  circumstances  on  another 
trial. 

Exceptions  sustained. 

Chapman,  J.,  did  not  sit  in  this  case. 


Admissibility  or  Expert  Evtdixgs  Gxnxrallt:  See  Hammcmdr.  Wm4» 
man,  66  Am.  Deo.  228-248,  note;  and  see  particularly  pages  240-812;  on  ta» 
admissibility  of  expert  testimony  relative  to  handwriting. 

Thx  FBCfOiPAL  case  is  cttmd  in  Blair  t.  Pelhnm,  118  If—  421,  Hynm  v. 
McDtrmoU,  82  N.  Y.  60,  and  Cowky  v.  People,  83  Id.  47%  to  the  point  that, 
on  the  question  of  genuineness  of  handwriting,  magnified  photographic  oopsss 
are  admissible  in  evidence.  It  is  also  cited  in  Whtimey  ▼.  Homgkton,  126  Mass. 
462;  to  the  point  that  mere  declarations  of  a  party  to  a  suit  to  a  third  parly 
are  not  admissible  in  oridenoe  in  his  own  behalf. 
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[if  G*ay,21S.] 
o»  Dm  ob  FmovAL  Amuihr  Qiimf  n  Tenor  as  Was 
aw  Barron*  from  the  penon  of  the  defendant^  without  hit  oonmfr 
even  though  he  wean  them  for  the  sole  porpoeo  of  keeping  them  beyond 
tfaereeohof  legal  procee*. 
Qbhuk  ajtd  Bxtbut  of  Rbmkdt  bt  BxPLKYTjr  explained. 


Tobt  against  sheriff  for  refusing  to  serve  a  writ  of  replevin, 
sued  out  by  plaintiff  against  one  Spring,  to  recover  possession 
of  a  diamond  pin  which  the  evidence  showed  Spring  was  wear- 
ing as  a  personal  ornament  in  his  shirt-bosom,  and  concerning 
which  he  threatened  resistance  in  case  of  an  attempt  by  the 
officer  to  take  it.    The  remaining  facts  appear  in  the  opinion. 

H.  WSUams  and  F.  H.  Dewey  f  tot  the  defendant. 
O.  F.  Hoar  and  T.  KinmecuU,  tot  the  plaintiff. 

By  Court,  Bioklow,  C.  J.  Replevin,  at  common  law,  is 
founded  on  the  wrongful  taking  of  personal  property;  and 
is  a  remedy  by  which  the  person  from  whom  goods  or  chattels 
are  taken  may  be  restored  to  the  possession  of  them  until  the 
question  of  title  can  be  judicially  tried  and  determined.  It 
has  been  said  that  in  England  this  action  is  confined  to  cases 
of  taking  property  by  distress.  In  a  certain  sense,  this  may 
be  true.  In  practice,  it  would  seem  that  the  remedy  by 
replevin  is  seldom,  if  ever,  resorted  to  there,  except  for  the  pur- 
pose of  trying  the  question  whether  goods  are  rightfully  dis- 
trained; and  in  such  cases,  the  method  of  prosecuting  the  suit  is 
not  by  writ  at  common  law,  but  by  the  more  simple  and  speedy 
mode  of  a  complaint  to  the  sheriff  under  the  statute  52  Hen.  III., 
c  21,  commonly  called  the  statute  of  Marlebridge.  But  not- 
withstanding the  disuse  of  the  writ  of  replevin  at  common  law 
in  the  English  courts,  it  is  still  recognized  in  works  of  authority 
as  being  an  appropriate  and  legitimate  method  by  an  owner 
of  goods  or  chattels,  alleged  to  have  been  unlawfully  taken,  to 
obtain  possession  of  them  until  the  question  of  title  can  be 
determined:  3  Bla.  Com.  147;  Com.  Dig.,  tit.  Replevin,  A; 
Pleader,  8,  K,  1;  Shannon  v.  Shannon,  1  Sch.  A  Lef.  827,  and 
note;  Selw.  N.  P.  1185;  Wilkinson  on  Replevin,  2;  see  also 
George  v.  Chambers,  11  Mee.  A  W.  149;  Mennie  v.  Blake,  6  EL 
A  BL  842.  So  the  law  has  been  understood  in  this  common- 
wealth: IUley  v.  StiMe,  5  Mass.  280  [6  Am.  Dec  29];  Badger 
y.  Phinney,  15  Id.  862  [8  Am.  Dec  105];  Baker  v.  Fates,  16  Id 
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147.  And  our  statute,  Gen.  Stats.,  c.  143,  sec.  10,  which  gives 
to  the  owner  of  goods  unlawfully  taken  the  right  to  sue  out 
and  prosecute  a  writ  of  replevin  would  seem  in  this  respect  to 
be  only  declaratory  and  in  affirmance  of  the  common  law,  and 
to  confer  no  new  remedy  or  additional  right  for  the  recovery 
of  property  tortiously  taken  from  the  owner.  In  our  practice, 
it  is  often  resorted  to,  instead  of  an  action  of  trespass  or  trover, 
as  a  simple  and  convenient  method  of  trying  the  title  to  goods 
and  chattels.  It  is  a  purely  personal  action,  which  any  party 
may  commence,  as  of  right,  by  suing  out  a  writ  without  pre- 
liminary oath  or  other  formality,  in  like  manner  as  other  civil 
suits  are  brought.  Its  peculiar  and  distinguishing  character- 
istic is,  that  it  takes  the  property  in  controversy  from  him  who, 
by  his  possession  of  it,  is  prima  facie  its  owner,  and  places  it  in 
the  hands  of  the  plaintiff,  substituting  in  its  stead  a  personal 
security  in  the  form  of  a  bond  to  the  defendant  for  its  return 
if  such  shall  be  the  final  judgment  of  court. 

But  although  replevin  is  at  common  law  a  general  remedy 
to  recover  property  wrongfully  taken,  it  does  not  follow  that  it 
is  of  universal  application,  so  that  it  can  be  effectually  used  in 
all  cases,  whatever  may  be  the  condition  or  situation  of  the 
property.  Remedies  are  always  to  be  used  and  applied  in 
subordination  to  the  great  principles  of  right,  which  it  is  the 
object  of  the  law  primarily  to  secure  and  protect.  Redress  is 
not  to  be  obtained  by  doing  a  wrong.  A  person  cannot  use 
the  process  of  law  in  vindication  of  his  own  rights  in  such  way 
as  to  invade  those  of  another.  To  illustrate:  A  creditor  can, 
in  certain  cases,  arrest  the  body  of  his  debtor;  this  is  a  clear 
legal  right;  but  it  cannot  be  exercised  by  a  forcible  entry  of 
the  debtor's  dwelling,  because  such  an  act  would  infringe  on 
another  right  equally  clear,  by  which  a  man's  house  is  made  a 
place  of  shelter  and  repose,  which  no  one  armed  only  with 
civil  process  can  break  into  or  disturb.  So  a  criminal  is  liable 
to  arrest,  and  to  have  his  person  and  premises  searched;  the 
good  order  and  safety  of  the  community  require  that  this  right 
should  be  enforced;  but  it  cannot  be  done  without  warrant, 
under  oath,  specially  designating  the  person  and  object  of 
search  and  arrest,  because  that  would  be  contrary  to  the  right 
of  every  person  to  be  secure  against  unreasonable  searches 
and  seizures.  The  truth  is,  that  in  determining  whether  a 
particular  remedy  is  applicable  or  appropriate  in  any  case,  it 
is  not  sufficient  to  consider  whether  it  will  be  effectual  to  re- 
dress the  grievance  or  vindicate  the  right  of  one  party.    An 
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equally  essential  and  necessary  inquiry  is  to  ascertain  whether 
it  can  be  employed  without  an  infringement  of  the  rights  and 
privileges  of  the  other  party.  If  it  cannot  be,  then  it  follows 
that  the  law  will  not  sanction  it.  There  are  cases,  no  doubt, 
in  which  legal  process,  lawfully  used,  may  cause  inconvenience 
and  hardship,  and  even  operate  oppressively  on  those  against 
whom  it  is  directed;  but  we  know  of  no  case  in  which  it  can 
be  legitimately  made  the  instrument  of  wrong,  or  the  means 
by  which  private  rights  can  be  invaded  or  taken  away. 

It  seems  to  us,  on  careful  consideration,  that  this  action  can- 
not be  maintained  without  coming  in  conflict  with  this  plain 
and  elementary  principle.  The  proposition  on  which  the 
plaintiff  must  rest  his  case  amounts,  when  examined,  to  this: 
that  on  a  process  in  its  nature  purely  civil,  an  officer  is  bound 
to  seize  and  search  the  person  of  the  defendant.  The  state- 
ment of  such  a  proposition  carries  with  it  a  sufficient  refuta- 
tion. Its  practical  recognition  would  lead  to  a  palpable 
infraction  of  the  cardinal  principle  by  which,  under  our  con- 
stitution and  laws,  the  sanctity  of  the  person  is  guarded  from 
unfounded  and  groundless  searches  and  arrests.  There  is 
nothing  in  the  nature  of  a  writ  of  replevin  which  gives  to  it 
any  efficiency  or  power  over  the  person  superior  to  other  civil 
process.  It  may  be  sued  out  at  the  will  of  any  person  who 
sees  fit  to  assert  a  title  to  property  in  the  possession  of  another; 
no  oath  or  other  sanction  is  required  to  prevent  its  misuse  or 
abuse;  even  the  right  of  property,  which  it  seeks  to  establish, 
may,  on  investigation,  prove  to  be  wholly  without  foundation. 
How,  then,  can  it  be  contended  that  it  confers  on  an  officer  an 
authority  which  cannot  be  exercised  even  under  a  criminal 
process,  except  when  it  is  verified  by  oath  and  issued  with  the 
formalities  required  by  the  constitution  and  laws? 

Certainly  no  precedent  or  authority  has  been  cited,  and  none, 
we  believe,  can  be  found,  that  sustains  the  doctrine  which  the 
plaintiff  must  establish  in  order  to  maintain  this  action.  In 
England,  as  we  have  already  said,  the  process  of  replevin  is 
used  only  in  cases  where  property  has  been  distrained,  for  the 
purpose  of  trying  the  legality  of  the  seizure,  and  is  confined 
chiefly,  if  not  entirely,  to  beasts  of  the  field  and  of  the  plow, 
implements  of  husbandry,  household  goods,  and  other  chattels 
not  found  or  used  on  the  person;  and  in  Ireland,  where  the 
writ  of  replevin  at  common  law  is  still  a  common  remedy  to 
try  the  title  of  goods  and  chattels  in  any  way  wrongfully 
taken,  no  case  is  found  in  which  it  has  been  used  for  the  pur* 
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pose  of  taking  articles  of  clothing,  or  of  personal  use  or  adorn- 
ment, from  the  person  of  the  defendant.  In  a  matter  of  thie 
sort,  relating  as  it  does  to  the  extent  of  the  power  conferred  on 
an  officer  in  the  service  of  a  process  known  to  the  common  law 
from  the  earliest  period,  we  regard  the  entire  absence  of  an* 
thority  in  support  of  the  right  claimed  by  the  plaintiff  to  bo 
a  strong  argument  against  its  existence. 

It  was  urged  by  the  counsel  for  the  plaintiff,  as  giving  color 
to  his  argument,  that  a  writ  of  replevin  had  a  peculiar  force, 
and  that  in  serving  it  extraordinary  authority  might  be  exer- 
cised by  the  sheriff,  that  at  common  law  the  outer  door  of  a 
dwelling-house  might  be  forced  in  order  to  replevy  the  property 
described  in  the  writ.  The  chief  authority  cited  in  support 
of  this  position  is  Semayne'a  Caw,  5  Co.  91.  But  on  exam- 
iuation,  it  will  be  found  not  to  sustain  it.  The  fifth  resolu- 
tion in  that  case  only  affirms  the  familiar  principle  which 
is  applicable  to  the  service  of  all  civil  process,  that  a  dwell- 
ing-house does  not  protect  the  person  of  a  stranger  who, 
on  pursuit,  flies  thither  and  takes  refuge;  nor  the  property  of 
a  person,  not  the  owner  or  tenant  of  the  house,  which  is  brought 
there  to  prevent  execution  and  to  escape  the  ordinary  process 
of  law,  or,  as  it  is  said,  which  is  placed  there  "by  fraud  and 
covin."  So  a  writ  of  replevin  might  be  served  in  like  manner 
by  a  forcible  entry  of  a  house  when  a  distrainor  "conveys  the 
goods  of  another,  which  he  has  distrained,  to  his  house  or 
castle,  to  prevent  the  owner  to  have  replevin;"  that  is,  when 
a  person  fraudulently  and  covinously  uses  his  house  to  take 
the  property  of  a  third  person  out  of  the  reach  of  the  process  of 
the  law.  And  this  principle  of  the  common  law  was  affirmed 
by  statute  of  Westm.  1,  c.  17,  which  was  passed  to  prevent 
the  mischief  arising  from  the  practice  of  driving  distress  into 
strongholds  by  the  barons,  so  that  "the  poorer  sort  suffered  so 
much  from  the  men  in  power: "  Gilbert  on  Distresses,  78,  79; 
2  Inst.  193,  194;  5  Co.,  ed.  1826,  98  a,  note.  It  is  not,  there- 
fore, correct  to  say  that  an  officer  may  in  any  case  enter  a 
dwelling-house  by  force  to  make  service  of  a  writ  of  replevin. 
If  such  right  can  be  exercised  at  all,  except  when  goods  dis- 
trained are  taken  by  the  distrainor  into  his  house  with  the 
design  to  place  them  beyond  the  reach  of  the  owner  (which 
may  well  be  doubted),  it  cannot  be  extended  to  cases  where 
there  is  no  evidence  of  fraud  or  of  an  attempt  to  conceal  the 
property  of  another  person  in  a  house  for  the  purpose  of  avoid- 
ing service  of  the  writ.    In  this  respect,  the  authority  of  an 
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officer  in  the  service  of  a  writ  of  replevin  would  seem  to  be 
substantially  the  same  as  that  which  can  be  lawfully  exercised 
in  executing  other  civil  process-  Certainly  there  is  nothing  in 
any  view  which  can  be  taken  of  the  language  used  in  Se- 
mayne's  Caset  5  Co.  91,  and  in  other  books  of  authority,  which 
either  directly  or  by  analogy  sustains  the  right  of  an  officer  to 
replevy  from  the  body  of  the  defendant  articles  carried  or 
worn  about  the  person. 

The  exercise  of  such  a  power  is  not  only  contrary  to  right 
and  unsupported  by  authority,  but  it  is  also  inconsistent  with 
flound  policy.  Practical  jurisprudence  looks,  in  the  applica- 
tion of  remedies,  to  the  peace,  good  orderj"  and  decorum  of 
society.  The  evils  which  would  flow  from  the  unrestricted  use 
of  a  civil  process  to  search  the  person,  and  to  seize  from  it 
articles  of  dress  or  use  or  ornament,  are  obvious  and  manifold. 
It  would  bring  the  officer  of  law  in  direct  contact  with  the  citi- 
zen, under  circumstances  well  calculated  to  excite  irritation 
and  anger,  and  lead  directly  to  breaches  of  the  peace.  It 
would  place  in  the  hands  of  wicked  and  evil-disposed  persons 
the  means  of  annoyance  and  injury,  and  the  power  to  interfere 
wantonly  and  without  just  cause  with  the  most  sacred  rights 
of  the  person.  If  the  right  exists  at  all,  it  cannot  be  limited 
to  particular  articles  of  use  or  adornment,  but  must  extend  to 
every  article  of  apparel  worn  by  persons  of  either  sex,  and 
might  be  lawfully  exercised  at  the  sacrifice  of  decency  and 
the  proprieties  of  life.  The  reasons  on  which  the  restraint 
upon  the  power  of  taking  articles  from  the  person  by  distress 
or  by  attachment  and  execution  is  founded  apply  with  equal 
force  to  the  right  to  take  them  by  replevin:  Sunbolf  v.  Alford, 
S  Mee.  &  W.  248;  Mack  v.  Park$,  8  Gray,  517  [69  Am.  Deo. 
267]. 

Nor  is  there  any  necessity  for  giving  such  a  remedy  to  re- 
cover property  of  this  nature.  A  bill  in  equity  under  the 
revised  statutes,  chapter  81,  section  8,  Gen.  Stats.,  c.  113,  sea  2, 
to  compel  the  redelivery  of  goods  or  chattels  taken  or  detained 
from  the  owner,  and  withheld  so  that  the  same  cannot  be 
replevied,  would  afford  ample  redress  in  all  cases  where  the 
property  is  so  situated  that  it  cannot  be  taken  without  an 
interference  with  the  person. 

Exceptions  sustained. 

At  a  second  trial  in  the  superior  court,  the  plaintiff  conceded 
that,  when  the  defendant  was  asked  to  serve  the  replevin  writ, 
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the  pin  was  affixed  to  the  bosom  of  Spring's  shirt,  in  the  man- 
ner in  which  breastpins  are  usually  worn;  but  offered  to  prove 
that  Spring  had  placed  it  there,  not  as  an  article  of  wearing 
apparel  or  personal  ornament,  but  for  the  sole  purpose  of  keep- 
ing it  out  of  the  reach  of  legal  process,  knowing  that  he  had 
no  valid  title  to  it;  and  that  the  defendant  might  have  seized 
it  But  Morton,  J.,  excluded  the  evidence,  and  ruled  that,  un- 
der the  circumstances  conceded  and  offered  to  be  proved,  the 
defendant  was  excused  from  serving  the  writ  of  replevin.  The 
plaintiff  submitted  to  a  verdict  for  the  defendant,  and  alleged 
exceptions,  which  were  argued  at  October  term,  1861. 

Hoar,  for  the  plaintiff. 

Dewey  &  W%U4amsf  for  the  defendant. 

Bioelow,  C.  J.  The  facte  now  offered  to  be  proved  in  sup* 
port  of  this  action  do  not  change  the  result  at  which  we  ar- 
rived in  considering  the  case  as  presented  at  the  former 
hearing.  It  was  then  determined  that  replevin  did  not  lie  at 
sommon  law  for  articles  of  dress  or  personal  adornment 
alleged  to  have  been  unlawfully  taken,  and  which  were  actually 
worn  on  the  person  at  the  time  when  the  service  of  the  writ  of 
replevin  was  attempted.  The  necessity  of  securing  immunity 
to  the  person  from  unreasonable  searches  and  seizures,  and  th# 
impolicy  of  allowing  an  unlimited  power  to  an  officer  to  takev 
on  civil  process,  articles  worn  on  the  person,  forbid  the  exten- 
sion of  the  remedy  by  replevin  to  property  so  used  and  situ- 
ated. A  bill  in  equity  for  property  unlawfully  withheld  affords 
an  ample  remedy  to  recover  possession  of  property  of  such  a 
nature. 

Exceptions  overruled. 


Whitmabsh  v.  Conway  Fibb  Insurance  Company* 

D*  Ghjly,  S69.J 

Policy  of  Insurance  ok  "  Stock  in  Tbade,  connoting  of  the  omul  variety 
of  a  country  store,  except  dry  goods,"  founded  on  an  application  which 
is  made  a  part  thereof,  which  states  the  property  to  be  "the  stock  in 
trade,  consisting  of  groceries,  provisions,  and  such  goods  as  are  usually 
kept  in  a  country  store,  except  dry  goods,"  and  declaring  that  if  article* 
within  certain  classes  denominated  as  hazardous,  extra  hazardous,  and 
risks  prohibited  and  enumerated  therein,  are  kept  in  any  premises  in- 
sured, the  policy  shall  be  void,  unless  otherwise  specially  provided  for 
therein,  is  not  avoided  by  the  keeping  of  some  of  these  articles  withcmt 


Oct  I860.]  Whitmabsh  v.  Conway  Fibs  Insurance  Co.    415 


the  specified  permission,  if  they  ire  article!  usually  kept  to  sale  in  a 
oountry  store;"  and  parol  evidence  is  admissible  to  prove  what  men 


•« 


trmnfcoi  n  Admissixlb  of  Custom  bt  Which  Worm  "  Stobs  Fncnn 
in  insurance  policy  sre  applied  to  all  furniture  and  other  articles  in  a 
store  or  warehouse,  neosssary  or  convenient  for  use  in  the  course  of  trade. 


Action  of  contract  on  a  policy  of  insurance.  The  facts  are 
atated  in  the  opinion* 

B.  W.  HarrUy  for  the  plaintiflfc 
8.  0.  Lamb,  for  the  defendants. 

By  Court,  Chapman,  J.  The  words  of  a  written  contract  are 
the  sole  expositors  of  its  meaning,  except  so  far  as  they  refer 
to  something  without  the  instrument  If  another  document  is 
referred  to — if,  for  example,  a  policy  of  insurance  refers  to  an 
application  or  survey,  or  to  by-laws  or  regulations — the  docu- 
ment referred  to  is  to  be  construed  in  connection  with  the  con- 
tract, and  as  a  part  of  it,  so  far  as  the  reference  makes  it  such. 
If  a  custom  or  usage  is  referred  to,  the  custom  or  usage  is  to 
be  ascertained,  as  in  other  cases,  by  the  proper  evidence.  If  a 
term  of  art  or  trade  is  used  in  the  contract,  having  a  peculiar 
signification  among  persons  conversant  with  the  art  or  trade, 
the  testimony  of  such  persons  becomes  proper  evidence  to 
prove  the  meaning.  These  principles  are  to  be  applied  to 
policies  of  insurance  in  the  same  manner  as  to  other  contracts. 

Taking,  then,  the  policy  before  us,  we  find  in  the  printed 
form  a  provision  referring  to  certain  lists  of  property  which  are 
classed  as  hazardous,  extra  hazardous,  special  rates,  and  not 
insurable;  and  the  keeping  of  these  articles  in  a  building 
insured  renders  the  policy  void,  "  unless  herein  otherwise  spe- 
cially provided  for,  or  hereafter  agreed  by  this  company  in 
writing,  and  added  to  or  indorsed  upon  this  policy."  Turning 
to  the  description  of  property  insured,  we  find  it  to  be  "  their 
stock  in  trade;  consisting  of  the  usual  variety  of  a  country 
store  except  dry  goods,  and  on  their  store  fixtures."  The 
usual  variety  of  a  country  store  is  thus  provided  for  in  the 
policy,  and  the  defendants  agree  to  insure  it.  But  what  such 
usual  variety  is  can  only  be  ascertained  by  parol  evidence.  We 
do  not  think  that  this  construction  of  the  language  of  the  policy 
is  changed  by  the  special  permission  to  keep  burning-fluid  and 
gunpowder. 

1%  then,  the  plaintiffs  can  prove  that  oil,  friction  matches, 
earthenware,  and  glassware,  in  such  quantities  as  they  kept 
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them,  compose  a  part  of  the  usual  variety  of  a  country  store, 
they  have  not  violated  their  policy  by  keeping  those  articles: 
Elliott  v.  Hamilton  Mutual  Ins.  Co.,  13  Gray,  139.  The  parol 
evidence  offered  on  this  subject  was  pertinent,  and  ought  to 
have  been  admitted.  So  if  the  term  "store  fixtures"  is  a  term 
of  trade,  commonly  used  among  traders  and  insurers,  and  is 
used  in  such  a  signification  as  to  include  any  or  all  the  articles 
mentioned  as  such  in  the  report,  those  were  insured  by  this 
policy.  The  parol  evidence  offered  on  this  subject  was  proper, 
and  ought  to  have  been  admitted. 

The  case  of  Lee  v.  Howard  Fire  Ins.  Co.,  3  Gray,  683,  cited 
by  the  defendants'  counsel,  differed  from  the  present  case  in 
this  respect,  that  there  was  nothing  in  the  description  of  the 
articles  insured  that  could,  either  directly  or  by  reference, 
include  a  grist-mill.  The  cases  of  Macomber  v.  Howard  Fire 
Ins.  Co.,  7  Gray,  257,  and  WethereU  v.  City  Fire  Ins.  Co.,  16  Id. 
276,  differed  from  this  in  making  no  mention  of  the  usual 
practice,  which  these  plaintiffs  offered  to  prove. 

Exceptions  sustained. 

Policy  or  Lrouaamni  oh  Stock  nr  Tradm,  ob  Busnrass,  whether  void 
because  it  include*  haavdous  articles  prohibited  by  the  potioy:  Sea  Lc**m~ 
bury  t.  Protection  In*.  Co.,  21  Am.  Deo.  686;  Moore  r^  Protection  In*.  Co.,  48 
Id.  514. 

Evxramn  or  TJbaob  ooircKBirnro  Gsbtain  Wobds  awd  Tsarn  nr  Is* 
sobahcb  PouauB,  m  effecting  contract:  See  note  to  WaUk  ▼.  Homer,  41 
Am.  Deo.  252;  Dcmiel*  r.  Hmdmm  &*.  F.  I.  Co.,  50  Id.  192.  And  nee  the 
principal  case  cited  to  this  effect,  in  Whitney  ▼.  Boardmem,  US  leas*.  247; 
Hwgktm  ▼.  Wattrtown  In*.  Co.,  131  Id.  808. 


Eupp  v.  Sampson. 

ne  obat,  sot] 

JhsaaMnux  Bsnreira  Together  Burnt  akd  8ellsb,  each  of  whom 
■greed  without  the  knowledge  of  the  other  to  pay  him  a  oonunhwion  m 
oaee  a  contract  of  aale  be  made,  is  entitled  to  collect  enoh  oommimion 
from  each,  if  a  oontraot  is  made  between  them,  in  the  wmirfag  of  which 
he,  the  middle-man,  takes  no  part  at  agent  for  either;  and  hie  conduct  in 
concealing  from  each  hie  agreement  with  the  other  is  not  fraudulent,  and 
is  no  defense  to  an  action  brought  by  him  against  either  to  recover  the 
commission  agreed  npon. 

Etcdehob  to  Prove  Usage  amono  Brokers,  as  to  the  time  when  a  oom- 
mi— ifln  is  to  be  considered  as  earned,  is  not  «ilmi«^hfc  in  an  action  on 
an  agreement  made  by  the  seller  to  pay  a  oommission  on  the  oontraot 
made  by  him  with  a  buyer,  to  the  person  who  brought  them  together, 
bat  took  no  part  in  the  actual  transaction  as  the  agent  of  either. 
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Action  of  contract  for  services  rendered.  From  the  evi- 
dence, it  appeared  that  plaintiff,  acting  as  a  middle-man,  and 
not  as  the  agent  of  either  party,  brought  together  the  defend- 
ants and  another  party,  the  former  a  seller  and  the  latter  a 
buyer,  in  consequence  of  which  meeting  a  contract  of  sale  was 
entered  into  between  them;  that  plaintiff  had  made  an  agree- 
ment with  each,  and  without  the  knowledge  of  the  other,  that 
in  case  a  sale  was  effected  he  was  to  receive  a  certain  commis- 
sion. Defendant  alleged  that  the  conduct  of  plaintiff  in  con- 
cealing from  each  Lis  agreement  with  the  other  amounted  to 
a  fraud,  and  sets  this  up  as  a  defense  to  this  action,  which  is 
brought  for  the  commission  claimed  to  be  so  due  from  de- 
fendants. On  the  trial,  defendants  offered  evidence  as  to  the 
time  when,  by  the  usages  of  trade,  commissions  are  considered 
to  be  earned  by  persons  acting  as  brokers  between  parties  buy- 
ing and  selling,  which  evidence,  on  plaintiff's  objection,  wis 
excluded.  The  remaining  facts  appear  in  the  opinion.  Ver- 
dict for  plaintiff.    Defendants  alleged  exceptions. 

C.  A.  Welch,  for  the  defendants. 
/.  W.  May,  tor  the  plaintiff. 

By  Court,  Bioklow,  C.  J.  We  can  see  nothing  in  the  oon- 
duct  of  the  plaintiff  which  was  fraudulent,  or  which  operated 
to  deceive  the  defendants  in  making  the  agreement  to  pay  him 
for  his  services.  He  made  no  false  representations  to  them. 
They  knew  the  nature  and  value  of  his  services,  and  the  extent 
to  which  they  were  beneficial  to  them.  It  was  wholly  imma- 
terial that  he  was  also  to  receive  compensation  from  the  other 
party.  It  might  well  be  that  the  services  of  the  plaintiff  were 
of  value  to  both  parties,  and  that  each  might  be  willing  to  pay 
according  to  the  benefit  received  by  each.  We  know  of  no 
principle  of  law  on  which  an  agreement  to  pay  for  services 
rendered,  honestly  entered  into,  can  be  avoided  on  the  ground 
that  another  person,  having  interests  wholly  distinct  and  inde- 
pendent, has  stipulated  by  a  separate  contract  to  pay  for  the 
eame  services.  Both  contracts  are  valid;  they  are  made  upon 
good  consideration;  and  each  agrees  to  make  compensation  for 
a  benefit  which  he  expects  to  receive  from  the  bargain.  In  the 
present  case,  there  is  nothing  to  show  that  the  commissions 
which  the  plaintiff  was  to  receive  from  both  parties  were  ex- 
cessive or  unreasonable,  or  that  they  would  together  constitute 
an  unusual  or  extraordinary  compensation  for  the  servioes  ren- 
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dered  by  him.  On  the  contrary,  the  jury  have  found,  under 
the  instructions  given  by  the  court,  that  the  sum  claimed  of 
the  defendants  had  been  earned  and  was  due  when  this  action 
was  brought,  notwithstanding  the  contract  with  the  other  party 
for  the  payment  of  a  like  stun.  The  claim  of  the  plaintiff 
would  have  stood  on  a  very  different  ground  if  he  had  been 
employed  as  a  broker  to  buy  or  sell  goods.  It  would  in  such 
case  have  been  a  fraud  for  him  to  conceal  his  agency  for  one 
from  the  other.  The  interests  of  buyer  and  seller  are  neces- 
sarily adverse,  and  it  would  operate  as  a  surprise  on  the  confi- 
dence of  both  parties,  and  essentially  affect  their  respective 
interests,  if  one  person  should,  without  their  knowledge,  act  as 
the  agent  of  both:  Farebrother  v.  Simmons,  5  Barn.  &  Aid.  333; 
Story  on  Agency,  sec.  81.  But  the  plaintiff  did  not  act  in  any 
suoh  capacity.  He  was  not  an  agent  to  buy  or  sell,  but  only 
acted  as  a  middle-man  to  bring  the  parties  together,  in  order 
to  enable  them  to  make  their  own  contracts.  He  stood  entirely 
indifferent  between  them,  and  held  no  such  relation  in  conse- 
quence of  his  agency  as  to  render  his  action  adverse  to  the 
interests  of  either  party.  This  distinction  was  taken  at  the 
trial,  and  carefully  and  accurately  stated  in  the  instructions 
given  to  the  jury. 

The  evidence  offered  by  the  defendants  as  to  the  usages  of 
trade  was  rightly  rejected,  because  it  related  to  a  class  of  con- 
tracts unlike  that  which  was  in  issue  in  the  present  case.  It 
was  therefore  irrelevant. 

Exceptions  overruled. 

» 

Bbokkb,  when  Bhtitlxd  to  Coicraif&ATKur  nunc  Bora  of  the  partis*) 
whom  he  brings  together:  Herman  r.  Martineau,  60  Am.  Deo.  368,  and 
870.  In  a  number  of  cases  citing  the  principal  case,  it  is  held  that  only 
the  sole  undertaking  of  the  broker  is  to  bring  the  parties  together,  so  that 
they  may  make  a  contract  if  they  choose,  without  his  interference  in  the  con- 
tract itself  as  the  agent  of  either  party,  is  he  entitled  to  compensation  from 
both,  on  an  agreement  with  each:  Alexander  ▼.  Iforth-wulem  Ckrutian  Urn- 
vereUy,  57  Ind.  476;  Famsworth  v.  ffemmer,  1  Allen,  486;  Walker  ▼.  Oegood\ 
98  Mass.  352;  Muse  v.  Wood,  113  Id.  136;  Stewart  r.  JfdCfer,  32  Wis.  355; 
Jfeyer  t.  HcmcheU,  38  Id.  425. 
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Ooanuor  or  Lroumajrcos,  to  m  Valid,  otbd  hot  n  nr  Wwmo. 
Impbajtcb  Oomtaut  hats  Authomtt  to  Makx  Oral  Cohteaot  of 

tKoagK  withflrigwi  by  thfir  charter  to  Tir**rr  contracts  by  the  algon- 
of  their  president  or  such  other  person  at  their  rales  and  by-tare 
fl>f^i]«l  direct* 

AflXBT  Or  Iff SUBAHGB  COMPANY  HAS  AUTBOBITT  TO  MAIS  OEAL  GOVTBAOT 

of  insurance,  if  authorised  "to  effect  insurance,"  and  "for  this  purpose 
to  surrey  risks,  fix  the  rate  of  premium,  and  issue  policies  of  insurance* 
signed  by  the  president,"  eta 

Obax  OoiiTRAor  or  Ibbubanoi  vom  Own  Ymam,  including  its  date,  is  not 
within  the  statute  of  frauds,  being  a  contract  to  be  performed  within  s> 
year. 

Iff  Actio*  ov  Okal  Oontbaoy  ow  LranuNCB,  whore  it  appeared  that  plain* 
tiff's  agent  had  prepared  a  general  application  and  sent  it  to  defendants' 
agent,  who  said  he  would  take  two  thirds  of  the  risk,  whereon  the  two 
met,  and  the  amount,  rate,  and  time  of  insurance  waa  agreed  on  between 
them;  that  the  two  agents  had  running  aooounts  with  each  other  and 
settled  once  a  month;  that  the  same  afternoon  the  property  waa  destroyed 
by  fire,  and  the  defendants'  agent  then  called  upon  the  plaintiff 'a  agent, 
and  said  ho  did  not  consider  the  risk  completed:  Held,  that  there  wan 
evidence  for  the  jury  of  a  contract  of  insurance,  which  began  immediately. 

Iff  Action  off  Oral  Contract  or  Insukangb,  to  recover  for  a  loss  there- 
under, the  company's  book  of  entries  of  risks  taken,  in  which  the  al- 
leged contract  is  not  entered,  is  not  admissible  to  prore  that  there 


Action  on  an  oral  contract  to  insure  plaintiff's  property  for 
the  term  of  one  year  from  and  including  the  date  April  12, 
1866.  On  the  trial,  it  appeared,  among  other  things,  that 
plaintiff's  agent  had  prepared  a  general  application  for  insur- 
ance, and  sent  it  to  defendants'  agent,  who  said  he  would  take 
two  thirds  of  the  risk,  whereupon  the  two  met  and  agreed 
upon  the  amount,  rate,  and  time  of  insurance;  that  the  two 
agents  had  running  accounts  with  each  other,  and  settled  once 
a  month;  that  the  same  afternoon  the  property  was  destroyed 
by  fire,  and  the  defendants'  agent  then  called  upon  plaintiff's 
agent  and  said  that  he  did  not  consider  the  risk  completed* 
Defendants,  as  evidence  to  corroborate  the  agent's  statement, 
and  to  show  that  no  agreement  for  insurance  was  completed, 
offered  its  book  of  entries  of  risks  taken  by  the  agent  for  the 
company,  in  which  it  was  claimed  entries  were  always  made 
as  soon  as  risks  were  taken.  The  book  was  ruled  out.  Verdict 
for  plaintiff.  The  defendant  alleged  exceptions.  The 
maining  facts  appear  in  the  opinion. 
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O.  W.  Loring  and  J.  Lathrop,  for  the  defendants. 
H.  C.  Hutchins,  for  the  plaintiff. 

By  Court,  Hoar,  J.  1.  The  first  ground  of  objection  to  the 
the  verdict  is,  that  a  contract  of  insurance  can  only  be  made  in 
writing.  No  principle  of  the  common  law  seems  to  require 
that  this  contract,  any  more  than  other  simple  contracts  made 
by  competent  parties  upon  a  sufficient  consideration,  should  be 
evidenced  by  a  writing.  No  statute  of  Massachusetts  contains 
such  requirement.  Upon  principle,  therefore,  we  can  find  no 
authority  in  courts  to  refuse  to  enforce  an  agreement  which 
the  parties  have  made,  if  sufficiently  proved  by  oral  testimony* 
On  the  contrary,  there  are  decisions  which  recognise  contracts 
of  insurance  resting  in  parol:  MeCuUough  v.  Eagle  Ins.  Co.,  1 
Pick.  280;  Kennebec  Co.  v.  Augusta  Insurance  and  Banting  Co^ 
6  Gray,  204;  Commercial  Mutual  Marine  Ins.  Co.  v.  Union  Mu- 
tual Ins.  Co.,  19  How.  318;  affirming  S.  C,  2  Curt  C.  C.  624; 
Hamilton  v.  Lycoming  Mutual  Ins.  Con  5  Pa.  St  839.  Some  of 
the  text-writers,  indeed,  express  a  doubt  whether  valid  insur- 
ance could  be  made  except  in  writing.  Mr.  Duer,  in  his  trea- 
tise on  insurance,  remarks  that  "  in  this  country  there  is  no 
statute  in  any  of  the  states  that  requires  that  the  contract  of 
insurance  shall  be  in  writing;  and  upon  the  principles  of  the 
common  law,  an  unwritten,  or  in  technical  language  a  parol, 
agreement  is  doubtless  sufficient;  but  as  the  usage  of  a  written 
contract  has  long  and  universally  prevailed,  it  has  probably 
acquired  the  force  of  law,  and  it  is  doubtful  whether  an 
action  upon  a  contract,  merely  oral,  would  now  be  sustained:* 
1  Duer  on  Marine  Insurance,  60.  See  also  1  Phillips  on  In- 
surance, sec.  8.  In  Smith  v.  Odlin,  4  Yeates,  468,  Chief  Justice 
Tilghman  expressed  a  doubt  whether  a  valid  insurance  could 
be  made  otherwise  than  in  writing;  and  in  Cockerill  v.  Cincin- 
nati Mutual  Insurance  Co.,  16  Ohio,  148,  it  was  held  that  it 
could  not 

But  in  1  Parsons  on  Maritime  Law,  19,  the  opposite  opinion  is 
stated.  In  Sandford  v.  Trust  Fire  Ins.  Co,  11  Paige,  566,  Chan- 
cellor Walworth  discusses  the  question  without  deciding  it,  the 
inclination  of  his  opinion  seeming  to  be  in  favor  of  the  validity 
of  the  oral  contract.  And  it  was  so  held  by  the  court  of  ap- 
peals, in  Trustees  of  First  Baptist  Church  v.  Brooklyn  Fire  Ins. 
Co.,  19  N.  Y.  305.  It  is  not  easy  to  see  the  force  of  the  reason- 
ing which  would  infer  that  because  parties  usually  make  their 
contract  in  one  way ,  it  would  be  void  when  they  choose  to  make 
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it  in  another,  equally  good  at  common  law,  and  not  prohibited 
by  any  statute.  In  determining  whether,  in  any  case,  a  com- 
plete and  perfect  contract  had  been  made,  the  circumstance 
that  a  contract  in  writing  was  contemplated,  and  had  not  been 
executed,  would  certainly  be  entitled  to  a  great  weight:  Real 
Estate  Mutual  Fire  Ins.  Co.  v.  Roesde,  1  Gray,  336. 

2.  The  next  objection  is,  that  the  defendants  had  no  author- 
ity to  make  the  oral  contract  declared  on,  because  they  were 
by  their  charter  authorized  only  to  make  contracts  by  the  sig- 
nature of  their  president,  or  of  such  other  person  as  their  rules 
and  by-laws  should  direct.  The  case  chiefly  relied  on  to  sup- 
port this  position  is  that  of  Head  v.  Providence  Ins.  Co.,  2 
Cranch,  127.  But  while  the  principle  which  that  case  declares, 
that  a  corporation,  being  the  mere  creature  of  law,  can  have  no 
powers  but  such  as  are  derived  from  the  act  which  creates  it,  is 
undoubtedly  a  sound  one,  the  application  of  the  principle  has 
been  very  much  modified  in  other  cases:  Bank  of  Columbia  v. 
Patterson,  7  Id.  299;  Mechanics9 Bank  of  Alexandria  v.  Bank  of 
Columbia,  5  Wheat.  326;  Bank  of  United  States  v.  Dandridge, 
12  Id.  69;  New  England  Marine  Ins.  Co.  v.  De  Wolf  8  Pick. 
56;  Foster  v.  Essex  Bank,  17  Mass.  497  [9  Am.  Dec.  168];  Tay- 
loe  v.  Merchants9  Fire  Ins.  Co.,  9  How.  390;  Commercial  Mutual 
Marine  Ins.  Co.  v.  Union  Mutual  Fire  Ins.  Co.,  19  Id.  318.  We 
cannot  think  that  a  provision  in  the  charter  of  an  insurance 
company,  authorizing  contracts  authenticated  by  the  signature 
of  a  particular  officer,  and  without  any  words  of  restriction, 
should  generally  be  construed  to  limit  the  powers  of  the  com- 
pany, and  to  prevent  them  from  making  contracts  within  the 
ordinary  scope  of  their  chartered  powers.  On  the  contrary,  the 
phraseology  of  those  statutes  respecting  the  execution  of  poli- 
cies should  be  regarded  as  consisting  simply  of  enabling 
words,  not  restraining  the  power  which  they  confer  to  make 
contracts,  of  which  the  policies  are  the  evidence:  Id.  321. 

8.  The  objection  that  the  agent  had  only  power  to  issue 
policies,  and  not  otherwise  to  make  contracts  binding  on  the 
defendants,  comes  within  the  same  rule  of  construction.  His 
power  of  attorney  authorized  him  "  to  effect  insurance/'  and 
"  for  this  purpose  to  survey  risks,  fix  the  rate  of  premium,  and 
issue  policies  of  insurance  signed  by  the  president,"  etc.  We 
are  of  opinion  that  this  gave  him  authority  to  make  the  pre- 
liminary contract,  as  well  as  to  issue  the  policy.  He  was  not 
a  special  agent,  employed  merely  to  receive  and  transmit  pro- 
posals to  his  principal,  but  had  power  to  do  whatever  the  com* 
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pany  could  do  in  effecting  insurance;  and  it  appeared  by  the 
evidence  of  the  defendants  that  he  was  furnished  with  policies 
tigned  in  blank,  to  be  filled  up  and  issued  at  his  discretion. 

4.  We  are  of  opinion  that  the  contract  was  to  be  performed 
within  a  year,  and  is  therefore  not  included  in  the  provisions 
of  the  fifth  clause  of  the  revised  statutes,  chapter  74,  section  1. 
When  time  is  spoken  of,  any  act  is  within  the  time  named 
that  does  not  extend  beyond  it. 

5.  We  think  there  was  evidence,  competent  for  the  consider- 
ation of  the  jury,  that  the  risk  was  to  commence  at  the  time 
the  contract  was  made. 

6.  No  authority  is  cited  in  support  of  the  proposition  that 
the  omission  to  make  an  entry  of  a  contract  in  a  book  kept  by 
one  party  is  evidence,  in  favor  of  that  party,  that  no  contract 
was  made.  Such  an  entry  constituted  no  part  of  the  contract, 
and  the  plaintiff  had  no  knowledge  of  the  habit  of  the  defend- 
ants'  agent  in  that  respect,  and  could  not  be  affected  by  it 
It  was  clearly  inadmissible. 

Judgment  on  the  verdict  for  the  plaintiff. 


Contract  of  Insurance,  whether  need  be  in  Writing:  See  BeU  v. 
Western  M.  <6  F.  Ins.  Co.,  39  Am.  Dec.  542,  and  see  also  Marbey  v.  Jfatfawf 
Ben.  Ins.  Co.,  118  Mass.  193,  citing  the  principal  case  to  this  point.  In  Put- 
nam v.  Home  In*.  Co.,  123  Id.  329,  citing  the  principal  case,  it  is  said  that 
"  it  is  well  settled  that  an  oral  contract  of  insurance  is  binding,  and  that 
there  is  no  rale  of  law  requiring  it  to  be  in  writing."  In  Westchester  F.  7ns. 
Co.  v.  Barle,  33  Mich.  153,  also  citing  the  principal  case,  it  is  said  that  "ex- 
cept where  prevented  by  the  operation  of  the  statute  of  frauds,  or  some  other 
equivalent  prohibition,  a  policy  of  insurance  may  be  made  or  changed  by 
paroL" 


Gavett  v.  Manchester  and  Lawrence  R.  R  Go. 

[15  Gray,  SOL] 

In  Action  ior  Damages  for  Personal  Injuries,  where  the  undisputed  facte 
fail  to  show  that  plaintiff  exercised  due  and  reasonable  care  at  the  tune 
of  receiving  the  injury,  the  court  should  instruct  the  jury  that  he  cannot 
recover. 

Passenger  in  Railroad  Cab  is  Wanting  in  Ordinary  Cabs,  if,  knowing 
that  the  train  is  in  motion,  he  goes  oat  on  the  platform  of  the  car,  and 
steps  therefrom  upon  the  platform  of  the  station  while  the  car  is  still  in 
motion,  and  he  cannot  recover  from  the  railroad  company  for  an  injury 
resulting  therefrom* 

Tort  for  personal  injuries.    The  opinion  states  the  facta. 
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/.  W.  May,  far  the  plaintiff 

B.  F.  TkcmoBj  for  the  defendants. 

By  Court!  Bigelow,  C.  J.  The  line  which  marks  and  sepa* 
rates  the  respective  duties  and  functions  of  the  court  and  jury 
is  certain  and  well  defined.  The  difficulty  arises  in  determin- 
ing on  which  side  of  this  line  particular  cases  fall;  that  is, 
in  deciding  whether  a  case  presents  only  a  question  of  law,  or 
involves  an  inquiry  into  facts  and  the  inferences  deducible 
from  them.  Certainly  the  court  in  all  cases  should  be  scru- 
pulously careful  not  to  invade  the  province  of  the  jury  by 
undertaking  to  decide  on  the  weight  or  effect  of  evidence,  or 
by  refusing  to  submit  to  their  consideration  any  question  of 
fact,  material  to  the  issue,  which  may  be  in  dispute  between 
the  parties.  On  the  other  hand,  it  is  the  clear  duty  of  the 
court  to  decide  on  the  legal  effect  of  the  evidence,  and  to  say 
whether  it  is  such  as  to  entitle  a  party  to  a  verdict;  otherwips 
the  jury  might  be  called  on  to  decide  a  pure  question  of  law. 
It  may  be  said  generally  that  it  is  the  duty  of  the  judge  to 
decide  whether  there  is  any  evidence;  of  the  jury,  to  determine 
upon  its  sufficiency.  This  may  be  illustrated  by  an  example: 
Suppose  the  facts  of  a  case  were  stated  in  the  form  of  a  special 
verdict  in  favor  of  a  plaintiff.  This  would  be  supported  if  the 
facts  so  found  comprehended  all  the  material  averments  neces- 
sary to  maintain  the  action.  But  if  upon  them,  with  all  pos- 
sible inferences  which  reasonable  men  might  draw  therefrom, 
there  was  an  absence  of  an  essential  element  which  it  was 
incumbent  on  the  plaintiff  to  establish,  there  can  be  no  doubt 
it  would  be  the  plain  duty  of  the  court  to  say,  as  a  matter  of 
law,  that  he  had  failed  to  maintain  his  action.  In  like  man- 
ner, when  the  evidence  offered  by  a  party  wholly  fails  to  prove 
a  material  allegation,  it  is  the  province  of  the  court  to  decide 
that  no  case  is  proved  which  can  in  law  support  a  finding  in 
his  favor.  In  such  case,  the  testimony  furnishes  nothing  for 
the  consideration  of  the  jury,  and  it  is  as  much  the  duty  of 
the  court  to  determine  that  there  is  no  evidence  to  sustain  the 
action,  as  to  exclude  evidence  on  the  ground  of  its  irrelevancy. 
H  however,  there  is  a  dispute  about  the  facts,  or  the  credibility 
of  witnesses  is  drawn  in  question,  or  a  material  fact  is  left  in 
doubt  by  the  testimony,  or  there  are  inferences  to  be  drawn 
from  the  facte  in  proof,  then  it  would  be  proper  to  submit  the 
case  to  the  consideration  and  determination  of  a  jury:  Com- 
pany of  Carpenters  v.  Hayward,  1  Doug.  374;  Michdl  v.  Wittianm* 
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11  Mee.  &  W.  216;  Doyle  v.  Wragg,  1  P.  A  P.  7;  Siormonl  t. 
Waterloo  Life  and  Casualty  Assurance  Co.,  Id.  22;  Sawyer 
v.  Nichols,  40  Me.  216. 

In  the  case  at  bar,  there  is  no  dispute  about  any  of  the  ma- 
terial facts  upon  which  the  plaintiff  rests  her  claim  to  damages* 
If  there  is  any  discrepancy  in  the  statements  of  the  witnesses, 
the  points  of  difference  do  not  change  in  any  degree  the  legal 
aspect  of  the  case.    The  plaintiff  not  only  foiled  to  offer  any 
evidence  of  ordinary  care  on  her  part  at  the  time  of  the  occur- 
rence of  the  accident,  but  it  appears  on  the  testimony  adduced 
by  her  in  support  of  her  case  that  she  was  guilty  of  negligence, 
which  contributed  to  produce  the  injury  of  which  she  com- 
plains.   One  of  two  facts  is  established  by  the  proof:   after 
the  train  had  started  and  was  in  motion!  the  plaintiff  either 
passed  out  of  the  door  and  was  on  the  platform  of  the  car  for 
the  purpose  of  attempting  to  leave  it,  or  she  actually  stepped 
from  the  platform  of  the  car  upon  that  in  front  of  the  station. 
While  thus  situated,  she  was  thrown  down  and  injured.     It 
was  therefore  her  attempt  to  leave  the  train,  after  it  was  in 
motion,  that  directly  tended  to  bring  about  the  casualty  which 
occurred.    Now,  it  cannot  be  doubted  that  the  well-known 
hazards  of  transportation  on  railroads,  and  the  unprotected 
and  exposed  situation  of  persons  standing  on  the  platform  of 
the  car,  or  attempting  to  leave  it  when  the  train  is  about  to 
start  or  is  actually  in  motion,  render  it  unsafe  for  passengers 
to  place  themselves  in  such  a  situation,  and  preclude  the  idea 
that  due  care  can  be  exercised  under  such  circumstances.     In 
the  absence  of  anything  to  create  excitement  or  cause  alarm, 
the  attempt  to  leave  a  car  while  the  train  is  in  motion,  by 
passing  to  the  outside  or  stepping  off,  is  prima  facie  evidence 
of  carelessness.    So  it  was  decided  to  be  by  the  court  in  Lucae 
v.  New  Bedford  and  Taunton  Railroad,  6  Gray,  64  [66  Am. 
Dec.  406],  in  which  it  was  held  that  the  plaintiff  was  wanting 
in  ordinary  care  in  attempting  to  leave  the  cars  when  they 
were  in  motion. 

But  it  is  urged  in  behalf  of  the  plaintiff  that  the  case  at  bar 
is  distinguishable  from  the  case  just  cited,  because  in  that 
case  the  plaintiff  at  the  time  of  the  accident  had  no  right  to 
be  in  the  cars,  whereas  in  the  case  at  bar  the  plaintiff  was  * 
passenger  and  was  lawfully  attempting  to  leave  the  train  when 
she  received  the  injury.  The  facts  are  so;  but  we  do  not  see 
that  they  at  all  affect  the  principle  applicable  to  this  case. 
There  is  no  evidence  that  anything  happened  which  ought  to 
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have  excited  the  plaintiff,  or  that  she  was  placed  in  circum- 
stances which  occasioned  her  any  alarm,  or  disturbed  her 
thoughts  or  distracted  her  attention.  She  knew  that  the  can 
were  in  motion,  and  persisted  notwithstanding  in  her  efforts  to 
leave  the  train.  If  she  had  remained  in  the  car,  she  would 
have  been  exposed  to  no  danger.  But  in  trying  to  get  off  after 
the  train  was  in  motion,  she  took  the  risk  on  herself  of  the 
consequences  which  might  follow  from  such  an  act  of  careless- 


It  was  also  urged  by  the  counsel  for  the  plaintiff  that  the 
fact  of  negligence  is  of  such  a  complex  nature  that  it  cannot 
in  any  case  be  passed  on  by  the  court,  but  must  necessarily 
be  submitted  to  the  jury  for  their  determination.  But  we  are 
unable  to  see  any  foundation  for  such  an  argument.  If  due 
care  is  susceptible  of  being  established  by  proof,  surely  there 
can  be  no  difficulty  in  determining  whether  there  is  an  absence 
of  any  proof  to  establish  it.  The  argument  proves  too  much; 
because,  if  well  founded,  there  is  no  case  in  which  the  court 
could  decide  the  question.  But  this  is  not  so.  Suppose  a  man 
riding  in  a  car  thrusts  his  arm  out  of  the  window,  so  that  it 
comes  in  contact  with  a  post  erected  to  support  a  bridge;  or, 
when  the  cars  are  in  motion  at  a  rate  exceeding  twenty  miles 
an  hour,  without  any  cause  for  alarm,  recklessly  jumps  from 
the  train.  In  such  cases,  it  could  not  be  said  that  there  was 
any  proof  of  due  care  to  be  passed  on  by  the  jury,  and  it  would 
be  an  idle  ceremony  to  go  through  the  form  of  submitting  the 
case  to  their  consideration.  So  in  the  present  case,  the  plain- 
tiff attempted  to  leave  the  car  while  the  train  was  in  motion. 
This  is  conceded.  There  was  therefore  no  proof  of  due  care, 
and  no  facts  were  shown  from  which  any  inference  of  such 
care  could  by  possibility  be  drawn  by  reasonable  men,  which 
would  support  a  verdict  for  the  plaintiff. 

Judgment  on  the  verdict. 

Etcdkhgb  asd  Frock*  at  Niououf on  nr  Across  iom  Fsbsohal  I*- 
JUBitt:  See  the  extensive  note  to  Farisk  t.  Reigle,  62  Am.  Deo.  679-689;  and 
BnlUxxm  ▼.  PhOaddphia  &  R.  R.  R.  Co.,  72  Id.  698,  and  oeeee  cited  in  note 
702.  The  principal  oaee  is  cited  to  the  point  that  where  the  undisputed  foots 
fail  to  show  that  plaintiff  exercised  due  or  reasonable  care  at  the  time  of  re- 
ceiving the  injury,  the  court  should  instruct  the  jury  that  he  cannot  reoorerz 
Gahagcmr.  Bottom  amd  LowtU  B.  B.  Co.,  1  Allen,  190;  Todd  ▼.  Old  Colony  A 
F.  R.  R.R.  Co.,  3  M.  22;  8.  C.,  7  Id.  209;  Wright  v.  Maldm  4  J£.  R.  R.  Co., 
4  Id.  269;  Jfeesef  v.  Lyrm&B.R.  R.,8  Id.  236;  Snow  v.  HcmaUmk  R.  R.9 
Id.  448;  JSfcfcf  v.  Bottom  ami  LoweU  R.  R.  Co.,  14  Id.  488;  items  v.  Bottom 
mmd  LoweU  B.  B.  Co.,  101  Mass.  68;  Broob  v.  SomenffU,  106  Id.  276;  WUk 
v.  LynAB.B.  A,  129  Id.  862. 
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Lusiurr  of  CUrbtie*  of  Passihgirs  nr  Caw  of  Persohal  Iotusc 
See  IngaDe  t.  BUI*,  43  Am.  Dec.  356-367,  note;  and  tee  particularly  aa  to 
contributory  negligence  of  passengers  as  a  bar,  and  as  to  the  effect  of  stepping 
on  and  off  moving  trains  as  contributory  negligence.  Id.  864,  866;  and.  as* 
also  Lucas  y.  New  Bedford  &  T.  R.  R.  <7af  66  H.  406,  and  note  409,  410.  A 
passenger  who  leaves  a  train  while  it  is  in  motion  is  so  wanting  in  care  that 
if  he  is  injured  he  is  not  entitled  to  maintain  an  action  against  the  railroad 
company  for  damages:  Jewell  t.  Chicago,  SL  P.,  4  M.  R.  R.  Co,,  64  Wis.  616, 
citing  the  principal  case.  A  railroad  company  is  of  course  bound,  if  a  train  is 
at  rest  at  a  station,  to  allow  a  passenger  an  opportunity  to  leave  it  in  safety, 
but  it  is  not  under  any  obligation  to  make  it  safe  for  a  passenger  to  leave  the 
train  while  it  is  in  motion,  and  if  he  does  so  leave  it,  he  assumes  aU  risk  of 
injury:  Commonwealth  v.  Baton  4  Me.  R.  B.t  129  Mass.  601,  also  citing  the 
principal  case. 

Thx  principal  gabs  m  cmDin  Kaler.  Learned,  117  Mass.  194,  to  the  point 
that  where  there  is  a  dispute,  where  the  credibility  of  witnesses  is  in  issue, 
or  where  it  is  doubtful  what  inf erenos  should  be  drawn  from  facts  as  proved, 
the  master  is  one  for  fl>*  consideration  of  a  inrv. 


Kbenb  v.  Kimball. 

ri6  OftAT,646.J 

RsrmsBBiiTATiov  of  Dramatic  Work  of  Which  Owns  has  Ho  Oo*t- 
kdoht,  though  without  his  license,  is  no  violation  of  any  right  of  prop- 
erty if  he  has  previously  himself  oansed  said  work  to  be  lepresented  aasi 
exhibited  for  money;  and  if  no  violation  of  contract  or  trust  is  shown, 
such  representation  cannot  be  restrained  by  injunction. 

Bill  in  equity  to  restrain  performance  of  dramatic  work  of 
which  plaintiff  was  the  sole  owner.  The  opinion  states  the 
facts. 

O.  H.  Preston  and  D.  P.  KimbaUy  for  the  defendant 
W.  Z>.  Booth  and  T.  W.  Clarke,  for  the  plaintiff. 

By  Court,  Hoar,  J.  The  argument  for  the  plaintiff  has 
limited  the  range  of  inquiry  upon  her  right  to  maintain  this 
bill  within  a  very  narrow  compass.  It  is  expressly  admitted 
that  she  has  no  copyright,  and  can  have  none,  in  the  play  in 
question,  and  that  nothing  has  been  done  by  the  defendant 
which  is  a  violation  of  the  general  statute  of  copyright.  Nor 
does  the  plaintiff  profess  to  show  herself  entitled  to  any  pro- 
tection under  the  United  States  statute  of  1866,  chapter  169, 
known  as  the  dramatic  copyright  act  She  "  rests  her  case 
solely  upon  her  common-law  right  of  property  in  a  literary 
production."    What  this  common-law  right  is,  and  whether 
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the  case  made  by  the  hill  shows  a  violation  of  it,  are  the  quet- 
ti<m8  for  decision  by  the  court  upon  the  demurrer. 

Notwithstanding  the  ingenious  and  interesting  argument  for 
the  defendant,  derived  from  the  principles  and  ideas  of  the 
Puritan  founders  of  the  commonwealth,  we  can  entertain  no 
doubt  that  a  dramatic  composition  is  equally  under  the  pro- 
tection of  law  with  any  other  literary  work.  Courts  will  not 
interfere  to  vindicate  the  claims  of  any  party  to  the  exclusive 
enjoyment  or  disposal  of  an  immoral  or  licentious  production; 
but  the  particular  application  once  made  of  this  rule  of  the 
common  law,  in  conformity  with  the  peculiar  opinions,  senti- 
ments, or  prejudices  of  one  generation  of  men,  will  not  control 
its  application  in  a  state  of  society  where  different  views  pre- 
vail If  our  ancestors  prohibited  all  scenic  exhibitions,  it  was 
because  they  regarded  them  as  immoral  and  pernicious.  If 
we  do  not  so  regard  them,  the  reason  ceasing,  the  rule  ceases 
with  it 

Treating  a  dramatic  work,  therefore,  as  unquestionably  the 
subject  of  a  right  of  property,  we  find  some  principles  very 
clearly  settled  by  a  long  series  of  English  and  American  de- 
cisions, which  have  been  recognised  by  the  counsel  on  both 
rides  as  lying  at  the  foundation  of  this  discussion. 

An  author  has  at  common  law  a  property  in  his  unpub- 
lished works,  which  he  may  assign,  and  in  the  enjoyment  of 
which  equity  will  protect  his  assignee  as  well  as  himself!  This 
property  continues  until,  by  publication,  a  right  to  its  use  has 
been  conferred  upon  or  dedicated  to  the  public. 

The  representation  of  a  dramatic  work  upon  the  stage  ifl  not 
a  publication  which  will  deprive  the  author  or  his  assignee  of 
this  right  of  property. 

While  the  performance  of  a  play  is  not  a  publication  which 
will  prevent  its  proprietors  from  obtaining  a  copyright,  or  inter- 
fere with  his  right  to  resist  its  unauthorised  publication  by 
another,  it  has  been  settled  that  a  play,  once  published  by  its 
author,  may  be  represented  on  the  stage  by  any  person,  with- 
out infringement  upon  the  author's  rights.  This  is  still  the 
rule  of  law,  except  in  the  cases  provided  for  in  England  by 
the  statute  of  3  &  4  Wm.  IV.,  c.  15,  and  subsequently  by 
the  statute  of  5  &  6  Vict,  c.  45;  and  in  the  United  States 
by  the  United  States  statutes  of  1856,  chapter  169.  And  no 
case  has  been  cited,  nor  are  we  aware  that  any  exists,  in  Eng- 
land or  America,  in  which  the  representation  of  a  play  has 
been  restrained  by  injunction,  where  no  copyright  had  been 
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acquired,  and  where  the  proprietor  had  permitted  its  public 
representation  for  money,  except  the  case  of  Morris  v.  Kelly,  1 
Jao.  &  W.  481.  That  case  was  heard  ex  parte  by  Lord  Eldon, 
and  the  report  does  not  show  the  grounds  upon  which  the  in- 
junction was  asked  or  granted.  Unless  it  proceeded  upon  an 
allegation  of  the  use  of  a  surreptitious  copy  of  the  work,  it 
seems  to  be  impossible  to  reconcile  it  with  the  earlier  case  of 
Coleman  v.  Wathen,  5  T.  R.  245;  or  with  the  subsequent  de- 
cision in  Murray  v.  EUiston,  5  Barn.  A  Aid.  667.  In  both  of 
these  cases  the  plaintiff  was  the  owner  of  a  copyright  of  the 
play,  and  yet  its  representation  upon  the  stage  was  held  to  be 
no  violation  of  his  rights. 

The  precise  question  which  the  case  at  bar  presents  has 
never  been  determined,  so  far  as  we  are  aware,  in  any  reported 
case.  But  it  has  been  discussed  with  great  learning  and  abil- 
ity in  a  recent  case  in  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Pennsylvania,  in  which  the  opinion 
was  given  by  Judge  Cadwalader:  Kerne  v.  Wheatley,  9  Am. 
Law  Reg.  88.  The  doctrine  there  stated,  and  which  seems  to 
us  supported  by  the  reasonings  and  analogies  derived  from  the 
whole  current  of  authorities,  is  briefly  this:  The  sole  proprie- 
torship of  an  author's  manuscript,  and  of  its  incorporeal  con- 
tents wherever  copies  exist,  is,  independently  of  legislation,  in 
himself  and  his  assigns  until  he  publishes  it  An  unqualified 
publication,  such  as  is  made  by  printing  and  offering  copies 
for  sale,  dedicates  the  contents  to  the  public,  except  so  far  as 
protection  is  continued  by  the  statutes  of  copyright  But 
there  may  be  a  limited  publication,  by  communication  of  the 
contents  of  the  work  by  reading,  representation,  or  restricted 
private  circulation,  which  will  not  abridge  the  right  of  the 
author  to  the  control  of  his  work,  any  further  than  necessarily 
results  from  the  nature  and  extent  of  this  limited  use  which 
he  has  made,  or  allowed  to  be  made,  of  it  And  in  the  ab- 
sence of  legislation,  when  a  literary  proprietor  has  made  a 
publication  in  any  mode  not  restricted  by  any  condition,  other 
persons  acquire  unlimited  rights  of  republishing  in  any  modes 
in  which  his  publication  may  enable  them  to  republish;  so 
that  the  literary  proprietor  of  an  unprinted  play  cannot,  after 
making  or  sanctioning  its  representation  before  an  indiscrim- 
inate audience,  maintain  an  objection  to  any  such  literary  or 
dramatic  republication  by  others  as  they  may  be  enabled, 
either  directly  or  secondarily,  to  make  from  its  having  been  re- 
tained in  the  memory  of  any  of  the  audience.    In  other  words, 
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the  public  acquire  a  right  to  the  extent  of  the  dedication, 
whether  complete  or  partial,  which  the  proprietor  has  made  of 
it  to  the  public. 

These  principles  sustain  the  demurrer  to  the  plaintiff's  bill. 
She  has  publicly  represented  the  play,  "Our  American 
Cousin,"  before  audiences  consisting  of  all  persons  who  chose 
to  pay  the  price  charged  for  admission  to  her  theater.  She 
lias  employed  actors  to  commit  the  various  parts  to  memory; 
and  unless  they  are  restrained  by  some  contract,  express  or 
implied,  we  can  perceive  no  legal  reason  why  they  might  not 
repeat  what  they  have  learned,  before  different  audiences,  and 
in  various  places.  If  persons,  by  frequent  attendance  at  her 
theater,  have  committed  to  memory  any  part  or  the  whole  of 
the  play,  they  have  a  right  to  repeat  what  they  heard  to  oth- 
ers. We  know  of  no  right  of  property  in  gestures,  tones,  or 
flcenery ,  which  would  forbid  such  reproduction  of  them  by  the 
spectators  as  their  powers  of  imitation  might  enable  them  to 
accomplish. 

The  counsel  for  the  plaintiff,  in  their  argument,  have  laid 
much  stress  upon  the  allegation  that  the  defendant  has  availed 
himself  of  a  surreptitious  copy  of  the  manuscript  of  the  play. 
But  there  is  no  such  allegation  in  the  bill,  and  no  such  fact  is 
admitted  by  the  demurrer. 

It  should  perhaps  be  added,  to  avoid  misconstruction,  that 
we  do  not  intend  in  this  decision  to  intimate  that  there  is  any 
right  to  report,  phonographically  or  otherwise,  a  lecture  or 
other  written  discourse,  which  its  author  delivers  before  a  pub- 
lic audience,  and  which  he  desires  again  to  use  in  like  manner 
for  his  own  profit,  and  to  publish  it  without  his  consent,  or  to 
make  any  use  of  a  copy  thus  obtained.  The  student  who  at- 
tends a  medical  lecture  may  have  a  perfect  right  to  remember 
as  much  as  he  can,  and  afterward  to  use  the  information  thus 
acquired  in  his  own  medical  practice,  or  to  communicate  it  to 
students  or  classes  of  his  own,  without  involving  the  right  to 
commit  the  lecture  to  writing,  for  the  purpose  of  subsequent 
publication  in  print,  or  by  oral  delivery.  So  any  one  of  the 
audience  at  a  concert  or  opera  may  play  a  tune  which  his  ear 
has  enabled  him  to  catch,  or  sing  a  song  which  he  may  carry 
away  in  his  memory,  for  his  own  entertainment  or  that  of 
others,  for  compensation  or  gratuitously,  while  he  would  have 
no  right  to  copy  or  publish  the  musical  composition.  We  found 
our  opinion  wholly  upon  the  doctrine  that  there  is  nothing  in 
the  plaintiff's  bill  to  show  that  the  defendant  has  done  any* 
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thing  beyond  that  which  the  limited  dedication  of  the  plain- 
tiff's  property  to  the  public  authorized  him  to  do;  and  our 
decision  goes  no  farther  than  to  hold  that  the  representation 
by  the  defendant  of  a  dramatic  work,  of  which  the  proprietor 
has  no  copyright,  and  which  she  had  previously  caused  to  be 
publicly  represented  and  exhibited  for  money,  is  no  violation 
of  any  right  of  property,  although  done  without  license  from 
such  proprietor;  and  as  it  does  not  appear  to  have  been  done 
in  violation  of  any  contract  or  trust,  cannot  be  restrained  by 
injunction. 
Demurrer 


LrraABY  PaopiBTT  nr  Flats,  akd  Right  to  Bnunn  Dkamatw 
WcntKontliaitagewhenithMiiotbeeno^yriglited:  Seonoteto  JfeftesY. 
Mar*,  71  Am.  Deo.  751,  758. 


Matthews  u  Allbn. 

[16  GlAY,  094.1 

OftiL  Ftom  of  IHD0K8XB  of  Pkoigcbsoky  Nora  to  pay  it,  made  after 
Ilia  note  ii  overdue,  with  knowledge  that  there  hae  bean  no  demand 
and  notice,  and  of  all  the  facte  in  relation  thereto,  is  a  waiver  of  demand 
and  notioe  on  hie  part,  whether  or  not  at  the  time  of  making  it  he  wae 
ignorant  of  the  legal  effect  of  the  want  of  demand  and  notioe  upon  hie  lia- 

•     bQity. 

ExpEsasioir  of  Oronon  by  Juboi  to  Jubt  ai  to  weight  of  evidence  is  no 
ground  of  exception. 

Action  on  promissory  note  payable  on  demand,  made  to 
plaintiff,  by  a  corporation  of  which  he  was  treasurer,  and  by 
him  indorsed.  The  court  instructed  the  jury  on  the  evidence 
before  it,  that  "if  the  defendant,  with  the  knowledge  of  the 
fact  that  no  demand  for  payment  has  been  made  on  the  maker, 
and  no  notice  of  non-payment  had  been  given  to  the  indorser, 
and  with  a  knowledge  of  all  the  material  facts,  and  without 
being  misled  by  the  plaintiff  in  any  particular,  promised  the 
plaintiff  to  pay  the  note  in  suit  long  after  the  expiration  of 
sixty  days  from  its  date,  he  cannot  now  take  advantage  of  the 
want  of  demand  and  notice  on  the  ground  of  ignorance  of  the 
state  of  the  law,  and  that  the  original  consideration  would  be 
sufficient  to  sustain  the  new  promise."  The  judge  expressed 
an  opinion  to  the  jury  upon  the  question  of  fact,  whether  the 
defendant  had  or  had  not  knowledge  of  the  want  of  demand 
and  notice,  that  he,  being  the  treasurer  of  the  company,  must 
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be  presumed  to  have  had  knowledge  that  no  demand  had  been 
made  or  notice  given.  Verdict  for  plaintiff.  Defendant  al- 
leged exceptions. 

A.  A.  Ranney,  for  the  defendant. 

Jff.  F.  Durant  and  O.  H.  Preeton,  for  the  plaintiff. 

By  Court,  Chapman,  J.  The  first  ruling  of  the  court  to  which 
exception  is  taken  was  in  conformity  with  the  English  author- 
ities, and  also  with  those  of  New  York  and  New  Hampshire: 
Chit  Bills,  10th  Am.  ed.,  608,  and  note;  Tebbetts  v.  Dowd,  23 
Wend.  886;  Edwards  v.  Tandy,  86  N.  H.  640. 

But  there  are  three  early  cases  in  Massachusetts  which  are 
often  cited  as  establishing  a  contrary  doctrine,  as  well  in  re* 
sped  to  ignorance  of  the  law  as  to  the  consideration  for  the 
waiver:  May  v.  Coffin,  4  Mass.  841;  Warder  v.  Tucker,  7  Id. 
449  [5  Am.  Dec.  62];  Freeman  v.  Boyntcn,  Id.  483.  In  neither 
of  those  cases  does  there  appear  to  have  been  a  thorough  die* 
cussion  of  either  of  these  points,  and  the  court  evidently 
intended  to  decide  according  to  the  English  authorities. 

A  few  years  later,  in  Hopkins  v.  IAewett,  12  Mass.  64,  after 
citing  those  cases,  the  court  say  that  all  the  cases  show  only 
that  the  subsequent  promise,  to  be  binding,  must  be  made  with 
a  knowledge  of  the  want  of  compliance  with  the  necessary 
formalities;  but  with  that  knowledge,  there  is  no  doubt  that 
such  a  promise  is  binding.  It  would  seem  from  this  that  they 
did  not  interpret  their  former  decisions  so  broadly  as  others 
have  done. 

In  Martin  v.  Ingereott,  8  Pick.  1,  the  earlier  cases  were  not 
cited;  but  the  court  held  the  indorser  liable,  on  the  ground 
that  his  waiver  was  made  without  any  misapprehension  of  the 
facts.  It  is  true  that  no  pretense  of  misapprehension  of  law 
was  there  made,  so  that  the  effect  of  such  an  error  was  not 
considered.  In  Creamer  v.  Perry,  17  Pick.  832  [28  Am.  Dec. 
297],  Shaw,  C.  J.,  states  the  law  to  be  that  if  an  indorser, 
knowing  that  there  has  been  no  demand  and  notice,  and,  con- 
versant with  all  the  circumstances,  will  promise  to  pay  the 
note,  it  is  to  be  deemed  a  waiver.  In  Low  v.  Howard,  10  Cush. 
169,  the  defendant  prevailed,  because  his  waiver  was  made  in 
ignorance  of  material  facts;  but  in  stating  the  legal  principle 
applicable  to  the  case,  the  chief  justice  stated,  in  substance, 
that  a  waiver  made  with  knowledge  of  all  the  material  facts  is 
valid. 

The  maxim,  Ignorantia  legis  non  ezcusat,  merely  holds  men 
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to  a  just  responsibility  for  their  acts,  and  there  is  no  reason 
for  mating  this  ease  an  exception  to  it.  "Every  man  most  bo 
taken  to  be  cognizant  of  the  law;  otherwise,  there  is  no  saying 
to  what  extent  the  excuse  of  ignorance  might  be  carried.  It 
would  be  urged  in  almost  every  case:"  BUbie  v.  Lwnley,  2 
East,  472.  And  a  waiver  is  binding,  as  a  general  rule,  with- 
out any  distinct  consideration.  In  view  of  all  the  authorities 
and  principles  applicable  to  the  subject,  we  are  of  opinion  that 
the  ruling  was  correct,  and  that  the  earlier  decisions  of  this 
court,  so  far  as  they  state  a  contrary  doctrine,  cannot  bo 
sustained. 

The  opinion  expressed  by  the  presiding  judge,  in  regard  to 
the  presumption  of  knowledge  by  the  defendant  in  respect  to 
the  demand  and  notice,  is  to  be  regarded  as  an  opinion  relative 
to  the  weight  of  the  evidence,  and  therefore  not  subject  to 
exception.  The  principal  objection  to  it  is.  that  it  is  very 
strongly  expressed. 

Exceptions  overruled* 


WAIVIR  O*  DSKAJTD  AHD  KOTOOM  BY  SUMSqUMT  FlWUMl  0M 

note  to  Trimbk  t.  Thorm,  8  Am.  Deo.  S04-S06;  ilavriay  v.  r*nwr,  *7  Id.  M, 
•ad  note  666-667.  Tfco  omm  of  Third  National  Bank  v.  ^Ufawrtf,  106  Man* 
604,  and  Bmdg$  v.  Emboli,  124  Id.  209,  an  decided  on  authority  of  tfc* 
principal  cam  on  tint  point  that  ovidanoa  is  admiawhla  of  an  oral 
■ado  after  maturity  of  a  nota,  to  wafre  want  of  demand  and 
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People  t\  Treasubbb  of  Detroit. 

[8  MlCHMAM,  11] 

Law  Rbgabds  Undivided  Interest  or  Lavds  as  8kfakats  Brass,  Jvat 

as  much  as  a  divided  one. 
Owner  ov  Undivided  Ihtbumt  m  Pro  ov  Peoopmbtt  Asmmbd  f» 

oct  Division  can  Redeem  hie  ahare  from  a  sale  thmof  for  city  taxes, 

by  paying  a  proportionate  amount  of  the  whole  tax. 

Motion  for  mandamus.  The  relator  owned  an  undivided 
interest  in  a  lot  in  the  city  of  Detroit,  which  had  been  sold  for 
city  taxes  assessed  thereon  for  the  year  1867;  and  applied  to 
the  city  treasurer  to  redeem  such  undivided  interest  from  the 
sale,  by  paying  a  proportionate  amount  of  the  tax  upon  the 
whole  lot  The  treasurer  refused  to  receive  a  portion  only  of 
the  tax,  and  denied  the  relator's  right  to  redeem  any  interest 
in  the  land,  except  on  payment  of  the  whole  tax.  Hence  the 
^notion. 

D.  C.  Holbrool  and  S.  T.  Douglass,  for  the  relator. 
J.  L.  Chipman,  city  attorney,  contra. 

By  Court,  Campbell,  J.  The  only  question  %in  this  case  is, 
whether  an  owner  of  an  undivided  interest  in  a  piece  of  prop- 
erty which  has  been  assessed  without  division  can  redeem  his 
share  from  a  sale  for  city  taxes. 

The  city  charter,  providing  for  the  assessment  of  property  is 
iQent  as  to  its  details,  but  as  the  same  roll  is  the  basis  of  all 
taxation,  the  general  statutes  apply,  so  far  as  not  modified  by 
the  charter.    Under  these,  no  doubt  can  exist  concerning  the 
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right  to  assess  undivided  interests.  And  the  law  express!* 
provides  for  the  redemption  of  any  undivided  interest  what- 
ever. 

I  think  the  charter  very  clearly  recognizes  the  right  of  own- 
ers of  part  interests  to  pay  their  share  of  taxes  to  the  collectors 
before  sale,  whether  separately  assessed  or  not.  Section  14  of 
the  charter  (Laws  1857,  p.  144, 145),  makes  the  tax  a  lien  upon 
the  property  assessed,  and  renders  the  owners,  occupants,  and 
parties  in  interest  liable  on  demand  to  pay  it.  The  statute 
could  not  have  intended  such  an  absurdity  as  that  a  part 
owner  should  be  bound  to  pay  the  whole  tax.  Such  a  con- 
struction would  avoid  the  statute,  as  beyond  the  power  of  the 
legislature.  And  in  the  very  next  clause  provision  is  made 
that  in  case  of  default  in  paying  the  same,  "or  any  part 
thereof,"  the  council  may  proceed  to  enforce  it  by  the  usual 
process,  which  is  there  set  forth.  In  providing  for  the  sale  of 
"real  estate,"  we  must  hold  that  the  term  applies,  not  to  whole 
lots,  but  to  such  interests  as  are  not  paid  upon,  or  else  we  must 
hold  that  the  city  may  lawfully  receive  and  demand  a  portion 
from  each  part  owner,  and  yet  sell  the  whole  estate  for  the  de- 
fault of  one,  although  the  rest  have  paid,  and  without  allowing 
the  amount  of  such  payments  to  be  deducted.  This  would  be 
a  monstrous  doctrine. 

The  language  of  section  15,  in  relation  to  redemptions,  is 
the  same  (so  far  as  it  refers  to  property)  with  that  of  section 
14.  And  although  section  16  uses  language  somewhat  differ- 
ent, yet  there  is  no  such  difference  as  would  justify  us  in 
assuming  a  different  construction  when  we  look  at  the  reason 
of  the  matter,  and  regard  the  provisions  of  section  17.  The 
latter  section  provides  means  whereby  any  person  in  posses- 
sion who  has  been  obliged  to  pay  taxes  may  recover  them 
back  of  the  owner.  But  no  provision  is  made  whereby  a  ten- 
ant in  common  may  recover  of  his  co-tenant;  and  in  the  ab- 
sence e'  such  a  provision,  unless  a  tenant  in  common  can 
redeem  his  own  share,  he  may  be  compelled  either  to  lose  it, 
or  pay  more  tHan  its  entire  value  to  retain  it. 

An  undivided  interest  is  just  as  much  a  separate  estate  as 
a  divided  one,  and  the  law  so  regards  it.  No  tenant  in  com- 
mon can  restrain  his  co-tenant  from  disposing  of  his  interest 
to  absentees  or  irresponsible  persons.  And  such  estates  are 
created  more  frequently  by  intestacy  than  by  grant  It  should 
be  a  very  clear  provision  of  law  which  can  be  construed  to  ap- 
ply to  these  estates  a  burden  of  liability  for  taxes  beyond 
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others.  And  for  my  own  part  I  am  not  prepared  to  admit 
that  the  law  can  validly  make  any  such  distinction.  No 
property  can  be  subjected  to  more  than  its  share  of  general 
taxes,  without  infringing  on  principles  of  great  moment;  and 
I  am  not  willing  to  apply  to  any  statute  a  meaning  which 
will  render  it  obnoxious  to  such  consequences,  if  any  other 
can  be  reasonably  arrived  at. 

A  mandamus  must  issue  as  prayed  for. 

Mabtdv,  C.  J.,  concurred. 

Manning,  J.,  filed  a  dissenting  opinion. 

Chbistiancy,  J.,  did  not  sit 

Mandamus  h 


On  Co-tenant  mat  Redeem  Whole  Estate  from  Purchaser  thtftoi 
at  a  sale  for  taxes:  Wctikini  v.  Eaton,  60  Am.  Deo.  637,  and  note  641* 


Lobman  v.  Benson. 

[8  Michigan,  13.] 

Common  Law  Prevails  nr  Michigan,  and  questions  of  property  not  clearly 
exempted  by  it  most  be  determined  by  the  common  law,  modified  only 
by  such  circumstances  as  render  it  inapplicable  to  local  affairs. 

Brass  and  Streams  above  Ebb  and  Flow  or  Tide,  and  which  are  of 
sufficient  capacity  for  useful  navigation,  are  public,  and  are  subject  to 
the  same  general  rights  which  the  public  exercise  in  highways  by  land. 

Adjacent  Proprietors  or  Public  River  Own  its  Banks  and  Bid,  and 
have  a  right  to  make  such  use  of  the  land,  and  of  all  the  benefits  of  the 
stream,  as  will  not  interfere  with  the  publio  easement  or  servitude. 

Navigable  Waters  where  Tn>i  Ebbs  and  Flows  abb  Publio  High- 
watb,  but  the  adjacent  proprietors  own  only  to  the  line  of  ordinary  high 
tide. 

Shore  or  Land  between  High  and  Low  Tide  is  Presumed  in  Eng- 
land to  Belong  to  Kino,  subject  to  the  publio  right  of  navigation. 

Public  Authorities  mat  Regulate  Water  Highways  as  well  as  land 
highways,  although  the  soil  of  neither  belongs  to  the  state. 

Riparian  Proprietor  Exercises  Valuable  Privilege  in  Cutting  Ice, 
and  trespass  creating  an  obstruction  which  prevents  it  justifies  a  finding 
of  damages  for  this  as  a  direct  consequence  of  the  injury. 

Right  to  Rait  Logs  down  Stream  does  not  Involve  Right  of  Boom- 
ing Them  upon  private  property  for  safe-keeping  and  storage. 

Trespass  vi  et  armis.  Anthony  Dudgeon  was  the  owner  in 
fee  of  certain  premises  fronting  on  the  Detroit  river.  He  gave 
Benson  a  parol  license  to  erect  a  boom  on  the  river-front  of  the 
premises.    He  afterwards,  by  written  instrument,  leased  the 
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premises  to  Lorman  for  five  years.  Lorman  took  possession 
and  found  the  entire  river-front  obstructed  by  Benson's  boom 
of  logs.  He  immediately  gave  notice  that  the  license  was 
terminated,  and  ordered  Benson  to  remove  the  boom,  and  free 
the  river  from  obstructions,  that  he  might  be  able  to  gather 
ice  conveniently  to  fill  his  ice-house  during  the  then  coming 
winter.  Benson  refused,  and  Lorman  was  compelled  to  haul 
ice  a  greater  distance,  and  at  considerable  more  expense,  than 
would  have  been  necessary  but  for  the  obstruction.  Lorman 
brought  this  action  for  the  damages  he  had  suffered.  The 
facte  being  ascertained,  the  case  was  reserved  for  the  opinion 
of  the  supreme  court. 

George  E.  Hand  and  T.  Romeyn,  for  the  plaintiff. 
A.  RvsseUj  for  the  defendant 

By  Court,  Campbell,  J.  The  rights  of  the  plaintiff  in  this 
-case  depend  entirely  upon  the  doctrines  applicable  to  riparian 
.proprietors  upon  the  water  communication  which  is  known  as 
Detroit  river. 

Some  reference  was  made  on  the  argument  to  the  general 
•system  of  law  prevailing  here,  in  view  of  the  former  history  of 
the  country,  but  we  deem  it  useless  to  enter  into  any  extended 
examination  of  this  question.  It  is  undoubtedly  true  that  at  one 
time  the  custom  of  Paris  was  in  force  here.  It  was  expressly 
abrogated  by  the  territorial  legislature  in  1810,  and  probably 
•applied  to  very  few  cases  then,  if  to  any.  Practically,  the 
common  law  has  prevailed  here,  in  ordinary  matters,  since 
•our  government  took  possession;  and  the  country  has  grown 
tip  under  it.  How,  or  by  what  particular  means,  it  originated, 
would  open  an  inquiry  more  curious  than  useful.  A  custom 
which  is  as  old  as  the  American  settlements,  and  has  Ven 
universally  recognized  by  every  department  of  government,  has 
made  it  the  law  of  the  land,  if  not  made  so  otherwise.  Our 
statutes,  without  this  substratum,  would  not  only  foil  to 
provide  for  the  great  mass  of  affairs,  but  would  lack  the  means 
of  safe  construction.  We  are  of  opinion  that  questions  of 
property,  not  clearly  excepted  from  it,  must  be  determined  by 
the  common  law,  modified  only  by  such  circumstances  as 
render  it  inapplicable  to  our  local  affairs.  Such  was  the  view 
taken  in  Stout  v.  Keycs,  2  Doug.  184  [48  Am.  Deo.  466],  and 
in  the  opinion  of  Mr.  Du  Ponceau,  cited  in  1  Bish.  Crim.  Law, 
•«ec.  15,  note  4. 

There  are  no  tide-waters  within  this  state,  and  therefore  no 
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waters  which,  by  the  technical  meaning  of  the  term  "nav$- 
gable"  at  common  law,  would  come  within  it  But  we  ham 
more  than  a  thousand  miles  of  external  boundary  waters*, 
which  are  open  to  navigation  in  the  popular  sense,  and  many- 
interior  streams  valuable  for  purposes  of  public  convenience 
and  passage.  The  inquiry  before  us  is,  whether  our  circum- 
stances require  the  common-law  rule  to  be  so  modified  as  to< 
Apply  the  doctrines  belonging  to  tide-waters,  navigable  in  the* 
common-law  sense,  to  these  waters,  which  are  beyond  the  tidal 
influence. 

By  the  ordinance  of  1787,  these  waters,  which  are  there 
designated  as  "navigable,"  are  declared  to  be  public  high- 
ways.   No  special  force  can  be  derived  from  this  language,  _ 
however,  for  it  applied  very  evidently  not  only  to  ship  and  i 
vessel  navigation,  but  more  generally  to  the  passage  of  canoes  . 
and  bateaux,  which  were  then  the  chief  means  of  conveyance, . 
there  being  few  large  vessels  and  fewer  land  roads.    But  the* 
ordinance  couples  with  the  waters  the  portages  or  carrying" 
places  connecting  them,  and  which  were  used  by  the  parties 
making  long  voyages  in  small  boats,  in  passing  from  river  to 
river.    Such  were  the  portage  between  Fox  and  Wisconsin 
rivers,  that  around  the  falls  of  St.  Mary,  and  others.    We  are 
therefore  compelled  to  look  at  the  nature  and  situation  of  the 
streams  themselves,  and  not  to  any  mere  verbal  nicety.    And 
it  becomes  necessary  to  glance  at  the  rules  of  the  common, 
law  as  applied  in  England,  and  to  see  how  and  wherein  our 
position  may  require  a  modification  of  them. 

There  are,  in  England,  two  kinds  of  water  highways.  All 
rivers  and  streams  above  the  ebb  and  flow  of  the  tide,  which, 
are  of  sufficient  capacity  for  useful  navigation,  are  public  rivers,, 
and  subject  to  the  same  general  rights  which  the  public  exer- 
cise in  highways  by  land,  to  which  Lord  Hale  aptly  likens 
them.  In  these  streams  the  adjacent  proprietor  owns  the 
banks  and  bed,  and  has  a  right  to  make  such  use  of  this  land, 
and  of  all  benefits  of  the  stream,  as  will  not  interfere  with 
the  public  easement  or  servitude.  Formerly,  it  was  doubted 
whether  a  right  to  the  use  of  the  bank  for  towage  was  not  ap- 
purtenant to  the  public  easement  of  navigation,  but  it  is  novr 
declared  to  exist  only  in  particular  places  by  local  usage:  Ball 
v.  Herbert,  3  T.  R.  263;  BlundeU  v.  Catterall,  5  Barn.  &  Aid. 
268.  Wharves,  or  other  appropriations  of  the  bed  of  the  stream 
were  only  allowed  so  far  as  they  did  not  actually  obstruct  free 
navigation,  and  when  they  did  so,  they  were  indictable  ae 
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public  nuisances.    Their  analogy  to  highways  was  complete: 
Hale's  De  Jure  Maris,  c.  2,  3. 

All  navigable  waters  in  which  the  tide  ebbed  and  flowed 
were  also  public  highways.    The  right  of  navigation  was  pre- 
cisely like  that  in  other  public  rivers,  and  there  was  no  right 
to  use  the  banks  for  towage.    But  there  were  some  important 
distinctions  to  which  we  must  carefully  attend.    The  grant  of 
land  bounded  by  the  stream  did  not  convey  the  fee  to  the  cen- 
ter or  thread  of  the  stream,  but  stopped  at  the  line  of  ordinary 
high  tides,  which  is  declared  in  the  late  case  of  Attorney- 
General  v.  Chambers,  27  Eng.  L.  &  Eq.  242,  not  to  extend  up 
to  the  line  of  highest  tides,  but  to  that  medium  line  which  is 
the  average  bound  of  ordinary  and  natural  high  tides  through- 
out the  year.    The  shore  (which  signifies  the  land  between 
high  and  low  tide)  and  the  bed  of  the  stream  were  the  prop- 
erty of  the  king  or  of  individuals,  but  presumed  to  be  in  the  king 
until  shown  to  belong  elsewhere.    When  owned  by  the  king, 
it  was  as  part  of  his  jus  privatum,  and  subject  to  be  disposed 
of  by  him  until  restrained:  See  Attorney-General  v.  Burridge, 
10  Price,  350;  Attorney-General  v.  Parmeter,  Id.  378;  Parmeter 
v.  Attorney-General,  Id.  412.    And  it  was  subject  to  substan- 
tially the  same  rules  and  burdens  whether  owned  by  the  king 
or  by  private  persons:  Mayor  of  Colchester  v.  Brooke,  7  Q.B. 
339,  and  cases  above  cited.    The  public  had  a  right  of  naviga- 
tion over  the  whole  bed  of  the  stream  at  high  tide,  and  over 
the  water,  so  far  as  it  was  practicable,  at  all  tides.    As  this 
was  a  common-law  right,  and  only  to  be  repealed  by  parlia- 
ment, the  king  could  not,  neither  could  any  one  by  his  au- 
thority, make  any  erections  which  would  obstruct  navigation. 
Thus  far  his  rights  were  qualified  by  the  public  easement,  pre- 
cisely like  those  of  a  private  owner  in  the  bed  of  a  public 
stream  above  tide-water.    In  both  classes  of  streams  the  public 
easement  controlled  the  use  of  the   land.     The  easement 
reached  the  high-water  line  whenever  the  tide  was  up,  and 
prevented  any  permanent  improvements  below  that  line  as 
effectually  as  below  the  ordinary  river  margin,  and  no  more  so, 
and  for  no  different  reason.    The  owners  of  the  soil  in  both 
streams  could  make  any  erections  which  were  not  nuisances, 
and  their  character  as  nuisances  was  to  be  determined  as  a 
question  of  fact:  King  v.  Tindal,  6  Ad.  &  El.  143;  Regina  v. 
Betts,  22  Eng.  L.  &  Eq.  240;  Hale's  De  Port  Maris,  pt.  2,  c.  7, 
p.  85.    The  legislature  could  grant  to  the  owners  in  either  case 
the  right  to  make  such  erections  as  would  otherwise  be  unlaw* 
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fill,  for  they  may  determine  or  extinguish  any  public  right;  and 
this  power  has  frequently  been  exercised;  and  when  occupied 
for  public  use,  by  railroads  or  other  works,  the  owner,  whether 
king  or  subject,  is  entitled  to  his  damages  for  the  use  of  it:  See 
Rex  v.  Montague,  4  Barn.  A  Cress.  598;  Abraham  v.  Great 
Northern  Railway  Co.,  6  Eng.  L.  A  Eq.  258. 

The  principle  which  gives  the  land  between  high  and  low 
water  mark  to  the  crown  is  said,  in  the  case  of  Attorney- 
General  v.  Chambers,  27  Eng.  L.  &  Eq.  242,  to  be  "  that  it  is 
land  not  capable  of  ordinary  cultivation  or  occupation;  or,  ac- 
cording to  the  description  of  Lord  Hale,  as  generally  dry  and 
manurable;  and  so  it  is  in  the  nature  of  unappropriated  soiL 
Lord  Hale  gives  as  his  reason  for  thinking  that  lands  only 
covered  by  the  high  spring  tides  do  not  belong  to  the  crown, 
that  such  lands  are  for  the  most  part  dry  and  manurable;  and 
taking  this  passage  as  the  only  authority  at  all  capable  of 
guiding  us,  the  reasonable  conclusion  is  that  the  crown's  right 
is  limited  to  lands  which  are,  for  the  most  part,  not  dry  or 
manurable:"  See  also  Lowe  v.  Govett,  3  Barn.  &  Adol.  863. 

Here,  then,  we  have  the  doctrine  very  clearly  maintained 
that  the  riparian  owner  takes  all  the  land  which  is  of  any  use 
for  ordinary  purposes,  and  all  which  is  not  commonly  sub- 
merged by  the  average  ordinary  high  tides,  which  would  sel- 
dom leave  any  of  the  shore  dry  more  than  twenty-four  hours 
at  a  time.  It  is  not  reserved,  therefore,  as  useful  land,  but  as 
waste  land  which  is  characterized  by  the  water  service  over  it. 
And  the  firm  land,  which  is  made  by  alluvium,  becomes  pri- 
vate, and  not  crown,  property:  Gifford  v.  Lord  Yarborough,  5 
Bing.  163;  Scratton  v.  Brown,  4  Barn.  &  Cress.  485.  But  as 
the  public  are  sometimes  said  to  have  rights  to  some  easements 
on  the  shore,  it  may  be  well  to  notice  what  those  rights  are. 

The  case  of  BlundeU  v.  CatUrally  5  Barn.  &  Aid.  268,  con- 
tains a  more  full  investigation  of  this  subject  than  any  other 
modern  case  to  which  our  attention  has  been  oalled.  As  we 
have  already  seen,  the  public  rights  are  in  general  the  same 
whether  the  soil  of  the  bed  and  shore  of  tide-waters  is  owned 
by  the  crown  or  by  individuals.  In  the  case  now  referred  to, 
the  plaintiff,  a  private  person,  owned  the  shore  and  upland, 
and  brought  an  action  of  trespass  against  the  defendant  for 
crossing  the  shore  on  foot,  and  with  carriages  and  bathing 
machines.  The  defendant  justified  on  a  claim  of  a  public 
right  of  way  for  bathing  purposes.  The  case  was  considered 
by  the  court  upon  the  general  law  of  the  land,  and  may  be 
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regarded  therefore  as  a  fair  exposition  of  it.  It  was  held  by 
all  the  court  except  Best,  J.  (Abbott,  C.  J.,  and  Holroyd  and 
Bayley,  J  J.,  concurring),  that  no  general  right  existed  under 
which  the  defendant  could  justify.  And  it  was  laid  down  aa 
a  general  rule,  that  the  public  rights  over  the  shore  existed, 
not  as  land  but  as  water  rights,  to  be  exercised  when  the  land 
was  covered  by  the  tides.  The  only  public  rights  recognized 
as  commonly  existing  on  such  waters  were  those  of  navigation 
and  fishing;  and  it  was  left  undecided  whether  any  common 
right  of  fishing  could  ever  exist  where  the  soil  was  private. 
And  it  was  very  clearly  held  that  no  one  could,  of  right,  plant 
stakes  or  other  temporary  or  permanent  conveniences  for  draw- 
ing nets  on  any  part  of  the  sea-shore,  whether  private  or  not, 
except  the  land-owners.  The  right  of  landing,  and  of  loading 
and  unloading,  was  held  to  exist  (except  by  particular  custom) 
only  in  ports  and  established  landings.  And  while  it  was  said 
that  it  was  quite  common  to  use  the  shore  for  various  purposes 
of  passage,  that  use  was  regarded,  not  as  rightful,  but  merely 
by  sufferance,  and  analogous  to  the  frequent  passage  over  un- 
inclosed  lands,  which  was  not  lawful,  but  was  seldom  com- 
plained of. 

When,  therefore,  we  look  at  the  state  of  the  common  law 
upon  the  subject  before  us,  it  is  very  evident  that  the  ebbing 
and  flowing  of  the  tide,  and  not  the  mere  susceptibility  of  the 
stream  to  purposes  of  useful  navigation,  has  made  the  distinc- 
tion between  the  rights  of  riparian  owners  on  the  fresh  and 
tidal  public  streams  of  England,  and  that  where  these  happen 
also  to  own  the  shore  on  tide-waters,  their  ownership  is  not 
distinguishable  for  any  useful  purpose,  if  at  all,  from  their  do- 
minion over  the  beds  of  fresh-water  public  rivers.  By  giving 
in  all  cases  the  whole  extent  of  dry  and  available  land  to  the  ' 
bordering  owner,  the  law  left  to  the  crown,  in  any  case,  a  very 
unprofitable  ownership,  which  could  rarely  aid  him  or  any 
grantee,  unless  the  latter  owned  also  the  upland. 

In  both  kinds  of  public  streams,  the  rights  of  navigation 
were  the  same;  and  so  far  the  public  at  large  had  no  interest 
whatever  in  the  question  of  ownership  of  the  bed  of  the  water. 
The  right  of  fishing  in  navigable  rivers  was  not  originally  a 
general  common-law  right  of  every  subject,  excluding  the  poe* 
sibility  of  a  private  right  to  a  several  fishery,  but  a  prerogative 
right  of  the  crown,  and  grantable  with,  if  not  attached  to,  the 
soil  in  private  hands.  Considering  the  high  esteem  in  which 
navigation  was  held  in  England,  we  may  be  sure  that  no  prin- 
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ciple  would  hate  been  allowed  to  grow  up  into  common  law 
which  would  materially  impair  the  shipping  interest.  And 
the  adjudged  cases  recognise  the  common-sense  doctrine  that 
it  did  not  matter  who  held  the  fee  of  property,  so  long  as  the 
public  easement  was  maintained.  We  do  not  find  that  the 
public  rights  over  navigable  waters  belonging,  with  their  beds, 
to  manors,  were  any  more  hampered  than  when  the  title  was 
in  the  crown.  The  doctrine  that  the  whole  public  easement 
ceased  with  the  destruction  of  the  navigable  character  of  the 
waters  is  intimated  in  Rex  v.  Montague,  4  Barn.  &  Cress.  498, 
and  strongly  confirms  Blundett  v.  Catteratt,  5  Barn.  &  Aid.  268, 
in  the  limitation  of  public  rights  not  depending  on  navigation. 

The  Roman  law  recognized  the  title  of  the  river-beds  as  be- 
longing to  the  riparian  proprietors,  subject  to  the  public  ease- 
ments of  passage  and  towage,  and  of  moorage  on  the  banks. 
The  modern  civil  law  is  said  to  be  generally  different  in  this 
respect;  but  it  is  laid  down  by  Justinian  that  all  newly  formed 
islands  belong  to  the  riparian  proprietors;  and  Vinnius  dem- 
onstrates that  this  right  is  incident  to  and  derived  from  the 
ownership  of  the  bed:  Vinnius's  Com.  on  Justin.,  lib.  2,  tit  1, 
sees.  4, 5, 20, 22,  23;  and  see  also  the  opinion  of  the  chancellor, 
in  Canal  Appraisers  v.  People,  17  Wend.  592,  593. 

It  is  also  worthy  of  remark  that  in  this  country,  in  most  of 
the  states  where  it  has  become  necessary  to  discuss  tide-water 
rights,  all  of  the  modifications  made  have  been  in  favor  of 
riparian  owners,  extending  their  privileges  beyond  those  at 
common  law.  We  do  not  deem  it  necessary  to  review  the 
many  cases  cited  on  this  subject  by  counsel.  They  differ  in 
many  particulars,  but  in  most  of  them  we  perceive  an  enlarge- 
ment of  riparian  privileges,  and  in  no  case  is  there  any  curtail- 
ment of  them. 

In  applying  the  principles  of  the  common  law  to  the  tideless 
stream  in  question,  we  do  not  perceive  what  public  interests 
would  be  subserved  by  placing  it  on  the  footing  of  tide-waters, 
when  the  rules  applying  to  public  fresh-water  streams  provide 
amply  for  every  common  easement.  The  right  of  navigation, 
to  which  all  others  are  subservient,  is  in  no  way  injured  or 
abridged  by  this  holding.  And  the  necessities  of  wharves,  and 
other  conveniences,  which  could  not  be  made  available  at  all 
in  such  a  stream  as  this  unless  owned  by  the  riparian  propri- 
etor (because  not  accessible  except  over  his  grounds),  would 
be  an  inducement  to  modify  the  common  law,  were  it  other- 
wise} rather  than  change  it  as  it  is  now.    We  can  perceive  no 
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advantage  to  the  state  in  setting  up  a  barren  and  useless  title. 
We  think  that  in  this  respect  the  common  law  is  already 
adapted  to  our  circumstances,  and  needs  no  changing. 

It  is  urged  that  this  ruling  will  interfere  with  the  improve- 
ment of  rivers,  and  disturb  the  title  of  islands.  But  these  ob- 
jections are  not  well  taken.  The  public  authorities  can  regu- 
late water  highways  as  well  as  land  highways,  although  the 
soil  of  neither  belongs  to  the  state.  And  if  the  government  see 
fit  (as  is  the  case  with  all  islands  in  this  river,  which  have  not 
only  been  kept  separate  as  property  from  the  mainland,  but 
most  have  been  named  and  distributed  between  Great  Britain 
and  the  United  States  by  treaty)  to  regard  each  island  as  a 
separate  property,  this  infringes  no  common-law  rule.  Islands 
have  always  been  susceptible  of  separate  ownership,  and  when 
so  separated,  the  filum  aqua  is  to  be  drawn  between  them  and 
the  mainland.  The  facts  before  us  create  none  of  the  embar- 
rassments which  have  been  suggested  to  us,  and  we  have  no 
difficulty  in  holding  that  the  plaintiff  is  entitled  to  every 
beneficial  use  of  the  property  in  question  which  can  be  exer- 
cised with  a  due  regard  to  the  common  easement.  The  cutting 
of  ice  is  the  exercise  of  a  valuable  privilege  in  securing  that 
which  has  become  stationary  on  the  freehold;  and  we  can  con- 
ceive of  no  reason  which  would  justify  a  denial  of  it  And  we 
think  a  trespass  creating  an  obstruction  which  prevents  it  jus- 
tifies a  finding  of  damages  for  this  as  a  direct  consequence  of 
the  injury:  White  v.  Moseleyy  8  Pick.  356.  The  right  to  raft 
logs  down  the  stream  does  not  involve  the  right  of  booming 
them  upon  private  property  for  safe-keeping  and  storage,  any 
more  than  the  right  to  travel  a  highway  justifies  the  leaving 
of  wagons  standing  indefinitely  in  front  of  private  dwellings  or 
stores.  And  the  booms  in  question  were  erected  under  a  license 
from  the  plaintiff's  grantor  now  determined,  and  not  under  any 
right  or  claim  of  right  as  appurtenant  to  navigation. 

The  cases  cited  from  Ohio,  Indiana,  Illinois,  and  Wisconsin, 
as  well  as  from  some  of  the  older  states,  show,  as  we  think, 
that  the  common-law  rule  is  the  most  desirable  one,  so  far  as 
fresh  streams  are  concerned. 

Had  the  usage  of  this  region  been  inconsistent  with  the  rule 
we  have  adopted,  that  might  afford  some  reason  for  doubting 
its  applicability.  But  usage  has  uniformly  conformed  to  it, 
and,  so  far  as  we  have  any  legislation  bearing  upon  the  sub- 
ject, it  recognizes  the  rights  of  private  owners  fully.  The 
charter  of  Detroit,  passed  in  1827,  contained  the  following  pro* 
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visions:  "That  nothing  in  this  act  contained  shall  be  construed 
to  vest  in  the  said  corporation,  or  any  officers  thereof,  any  right 
to  the  water,  or  the  land  tinder  the  water,  in  front  of  the  farms 
included  within  the  said  city,  nor  any  power  to  erect,  or  cause 
or  authorize  to  be  erected,  any  wharf  or  other  thing  on  the  said 
land;  but  the  right  of  the  proprietors  of  the  said  farms,  to  the 
water  and  land  in  front  of  said  farms,  and  to  fill  in  the  water, 
and  erect  fixtures  thereon,  shall  remain  and  vest  in  said  pro- 
prietors the  same  as  if  this  law  had  not  passed:  R.  L.  of  1827, 
sec.  49,  p.  588.  This  provision  was  preserved  in  terms  until 
the  passage  of  the  new  charter  of  1857,  which  indirectly  recog- 
nizes the  same  principle,  by  giving  to  the  city  power  to  regu- 
late navigation,  and  to  build  wharves  on  their  own  property; 
but  as  to  all  other  property,  merely  to  establish  a  line  beyond 
which  wharves  shall  not  extend:  Laws  1857,  p.  95.  The  right 
of  individuals  has  been  constantly  asserted  and  exercised. 

We  think  that  the  plaintiff  has,  under  his  lease,  a  legal  in- 
terest in  the  land  covered  with  water,  which  will  support  the 
action  of  trespass;  and  that  the  hinderance  in  taking  ice  was 
the  proper  subject  of  damages  under  the  case  presented. 

The  other  justices  concurred. 


Land  between  Hioh  and  Low  Water  Marx  of  Tides  Belongs  to  8ov- 
wmJBon:  Ward  v.  Willi*,  72  Am.  Dee.  670,  and  cases  collected  in  note  thereto 
57* 

Land  between  High  and  Low  Watxb  Mark  or  Tides  ii  "land  cov* 
ored  by  navigable  water:"  Ward  v.  Willie,  72  Am.  Deo.  570. 

Navigation  of  Streams  is  Public  Interest  and  Favored  Bight,  and 
is  paramount  to  any  other  right  in  navigable  waters:  Dugan  v.  Bridge  Co., 
67  Am.  Dec  464,  and  note  471;  Morriton  v.  Thurrnan,  66  Id.  168,  and  note 
165. 

Right  to  Float  Loos  down  Streams:  See  Treat  v.  Lord,  66  Am.  Deo. 
298;  Moore  v.  Sanbome,  59  Id.  209;  which  eases  show  that  all  modes  of  use  of 
stream  not  inconsistent  with  publio  easement  is  left  to  the  owner  of  the  soil: 
Brown  v.  Chadbourne,  50  Id.  641. 

Ohio  River  n  Common  Highway:  Porter  v.  Allen,  65  Am.  Deo.  750; 
•Ad  so  is  the  Mississippi:  People  v.  City  qfSL  Louie,  48  Id.  839. 

Navigable  Stream,  What  is:  See  Brown  v.  Chadbourne,  50  Am.  Deo.  641, 
and  notes  649. 

Riparian  Proprietors'  Ownership  to  Thread  of  Fresh-water  Rivers: 
See  Brawn  v.  Chadbourne,  50  Am.  Dec  641,  and  notes  649,  referring  to  col- 
lected cases. 

As  to  Common-law  Doctrines  Relative  to  Navigable  Waters;  see 
Moore  v.  Sanbome,  59  Am.  Dec.  209. 

Regulation  and  Ownership  op  Navigable  Waters:  See  Parker  v.  Cutler 
MtiUam  Co.,  87  Am.  Dee.  56,  and  note  58. 


444  Holmss  v.  Hall.  [Mich. 

10  Am.  Dea  385;  Chapman  y.  Kimball,  21  Id.  711,  note. 

Thb  principal  case  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  It  was  affirmed  and  followed  in  Rice  v.  Ruddiman,  10 
Mich.  139.  The  principle  which  lies  at  the  foundation  of  all  decisions  on 
riparian  rights  is  that  the  shore  line  governs,  and  not  the  back  lands:  Clark 
v.  Comport,  19  Id.  329.  Ownership  of  lands  upon  streams  extends  over  their 
bed,  to  the  middle  of  a  stream  when  it  is  a  river,  and  the  owner  is  entitled 
to  every  beneficial  use  thereof,  subject  to  the  public  easement  in  the  same; 
Ryan  v.  Brown,  18  Id.  207;  Fletcher  v.  Thunder  Bay  etc  Boom  Co.,  51  Id.  284; 
Maxwell  v.  Bay  City  Bridge  Co.,  41  Id.  466.  The  riparian  owner  may  enjoy 
ice  in  his  boom,  and  store  it  for  use  and  profit:  People's  Ice  Co.  v.  Steamer 
Excelsior,  44  Id.  236.  The  private  ownership  of  lands  bounded  on  navigable 
fresh  water  is  restricted  to  the  meander  line:  Pere  Marquette  Boom  Co.  v. 
Adams,  Id.  404.  In  Backus  v.  Detroit,  49  Id.  114,  the  court  approved  the 
4 'better  and  more  sensible"  doctrine  laid  down  in  Railway  Co.  v.  Renwkk, 
102  U.  S.  180;  viz.,  that  the  land  under  the  water  in  front  of  a  riparian  pro- 
prietor, though  beyond  the  line  of  private  ownership,  cannot  be  taken  and 
appropriated  to  a  public  purpose  without  making  compensation  to  the  riparian 
proprietor.  "Other  courts,"  it  was  said  in  Backus  v.  Detroit,  supra,  "have 
not  considered  that  the  greater  size  of  the  American  rivers  was  a  circumstance 
that  should  vary  the  rule  of  private  ownership  on  navigable  fresh-water 
streams,  and  they  have  held  to  and  applied  the  common-law  doctrine  that  the 
line  of  private  ownership  is  the  middle  of  the  stream, "  citing  a  large  number 
of  cases;  "and  these  cases,  so  far  as  they  declare  the  principle  mentioned, 
have  had  the  approval  of  this  court. " 


Holmes  v.  Hall. 

[8  MICHIGAN,  66.1 

iKBTBUiODrr  in  Writing  Deliberately  Adopted  bt  Pasted  must  Stand 
as  Written,  although  the  parties  have  mistaken  its  legal  intent.  This 
is  true  even  in  equity,  and  especially  so  when  the  rights  of  creditors  in- 
tervene. 

Instrument  Which  is  not  Mortgage  or  Pledge,  but  Mere  Naked 
Power. — A  writing  given  by  a  debtor  to  his  surety  for  the  debt,  which 
provides  that  on  the  debtor's  failure  to  pay  the  debt  within  thirty  days 
the  surety  may  take  immediate  possession  of  the  goods,  etc.,  in  the  debt- 
or's possession  in  the  store  and  premises  occupied  by  him,  and  out  of  the 
same  to  sell  so  much  as  will  pay  the  debt,  and  a  reasonable  compensation 
for  his  services — the  surety  to  redeliver  the  balance  to  the  debtor — is  not 
a  mortgage,  for  it  does  not  purport,  in  any  way,  to  change*  the  title  to 
the  property.  Neither  is  it  a  pledge,  as  no  possession  was  given  with  it 
It  is  a  mere  naked  power,  not  coupled  with  any  present  interest,  and  can- 
not operate  to  give  the  surety  any  rights  in  the  property  itself  until  re- 
duced to  possession.  The  lien  of  an  attachment,  therefore,  levied  before 
possession  taken  under  such  an  instrument,  must  prevail  over  it. 

Trespass  against  defendants  in  error,  for  taking  certain 
personal  property  which  plaintiff  claimed  to  have  taken,  and 
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fc>  be  entitled  to  hold,  as  sheriff,  etc.,  by  virtue  of  several  writs 
of  attachment  against  the  goods  of  Barstow  &  Nash,  and 
which  were  tested  in  April  and  May,  1857.  Defendants  justi- 
fied under  a  written  instrument  signed  by  Barstow  A  Nash, 
and  which  provided,  on  the  failure  of  Barstow  A  Nash,  to  pay 
a  certain  debt  within  thirty  days,  and  for  which  Hall  A  Page 
were  sureties;  that  Hall  A  Page  might  take  immediate  posses- 
sion of  the  goods,  etc.,  in  the  possession  of  Barstow  &  Nash 
in  the  store  and  premises  occupied  by  them,  and  out  of  the 
same  to  sell  so  much  as  would  pay  the  debt  and  a  reasonable 
compensation  for  their  services.  It  further  provided  that  Hall 
A  Page  were  to  redeliver  the  balance  to  Barstow  &  Nash. 
This  instrument  was  dated  February  23,  1857.  Barstow  A 
Nash  did  not  pay  their  debt  The  court  below  instructed  the 
jury  that  the  said  instrument  was  a  mortgage,  good  against 
creditors  without  actual  possession,  etc.,  if  given  in  good  faith. 
Verdict  for  defendants. 

J.  W.  Longyear  and  C  L  Walker 9  for  the  plaintiff  in  error. 
BeU  and  Soule,  for  the  defendants  in  error. 

By  Court,  Campbell,  J.  The  whole  of  this  case  depends 
upon  the  nature  of  the  instrument  executed  by  Barstow  A 
Nash  to  Hall  A  Page,  which  was  held  by  the  court  below  to 
be  a  valid  chattel  mortgage. 

The  instrument  bears  a  close  resemblance  to  the  one  consid- 
ered by  the  supreme  court  of  the  United  States,  in  the  case  of 
Hunt  v.  Rousmanier,  8  Wheat.  174,  and  again  in  Hunt  v.  Rou*- 
manier,  1  Pet.  1.  It  was  decided  in  the  latter  case,  that  even 
in  equity,  an  instrument  must  stand  as  written,  if  deliberately 
adopted  by  the  parties,  although  they  mistook  its  legal  intent; 
the  mistake  being  one  of  law  merely;  and  especially  so  when 
the  rights  of  creditors  intervene.  We  are  bound,  therefore,  to 
look  for  the  intent  of  this  agreement  to  the  paper  itself,  and 
not  beyond  it. 

It  is  not  a  pledge,  because  there  was  no  possession  given; 
and  it  is  not  a  mortgage,  for  it  does  not  purport  to  change,  in 
any  way,  the  title  to  the  property,  which  was  to  remain  through- 
out in  the  makers.  It  is  nothing  but  a  naked  power,  not  coupled 
with  any  present  interest,  and  which  could  never  operate  to 
give  Hall  A  Page  any  rights  in  the  property  itself  until  reduced 
to  possession.  The  levy,  having  been  made  before  this  and 
while  the  entire  title  was  in  the  attachment  debtors,  must  pre- 
vail over  it. 
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The  court  below  erred  in  holding  the  instrument  valid  as  a 
mortgage,  and  the  judgment  must  therefore  be  reversed,  and 
a  new  trial  granted. 

The  other  justices  concurred. 


Contract  is  to  bb  Construed  According  to  its  Terms,  as  Understood 
bt  Partus:  See  ConweUy.  Pumphrty,  68  Am.  Deo.  611,  and  collected  cases  in 
note  thereto  615,  showing  also  how  the  intent  is  to  be  ascertained.  Written 
instruments  are  to  be  constraed  upon  their  own  terms,  whether  they  are  deeds 
or  wills:  Barnes  ▼.  Simms,  49  Id.  435. 

Thb  principal  cask  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  An  instrument  giving  persons  power  to  take 
of  a  stock  of  goods,  and  to  raise  money  by  selling  ss  mnch  ss  is 
not  a  mortgage,  bat  a  mere  naked  authority:  HaU  v  Na*h,  10  Mich.  305.  In- 
struments made  by  parties  at  the  same  time,  and  relating  wholly  to  the  same 
subject-matter,  most  be  interpreted  by  the  court,  and  not  the  jury.  And  in 
doing  so,  they  are  to  be  read  and  construed  together  ss  parts  of  a  single  trans- 
action, and  not  as  instruments  alien  in  their  origin,  object,  or  subject-matters 
Dudgeon  v.  Boggart,  17  Id.  280^  where  a  large  number  of  cases  on  this  point 
are  collected. 
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T8  Michigan,  28*.] 

Tenant  nr  Common  of  Lards,  Who  has  if  or  Paid  ma  Own  Taxes,  cay 
Aoquibb  No  Title  to  his  co-tenant's  interest  by  bidding  such  lands  m 
at  a  sale  of  the  whole  for  delinquent  taxes.  He  has  simply  a  right  ts 
compel  contribution  from  his  co-tenants. 

Bill  in  Chancery  for  Partition  of  Lands  Held  in  Common  is  not 
Multifarious,  where  it  setB  forth  that  defendant  purchased  the  lands 
at  a  sale  for  taxes;  that  such  sale  is  void;  and  prays  discovery  with 
respect  thereto,  and  that  the  same  be  declared  void. 

Executor  and  Devisees  of  Deceased  Tenant  in  Common,  not 


for  Partition  among  themselves,  may  jointly  file  a  bill  in  chancery  ts 
have  their  interests  in  the  land  set  off  from  that  of  the  co-tenant. 
Bill  for  Partition  bt  Executor  and  Devisees,  who  ask  no  partition  as 
between  themselves,  contains  sufficient  statement  of  respective  interests 
of  complainants  where  it  sets  forth  that  the  undivided  interest  was  de- 
vised to  the  latter  in  common,  with  the  power,  nevertheless,  in  the 
executor  to  sell  and  dispose  of  the  same. 

Demurrer  to  bill  of  complaint,  for  multifariousness,  inter- 
posed by  Canso  Crane,  one  of  the  defendants.  The  foots  are 
stated  in  the  opinion. 

A.  and  E.  Gould,  for  the  defendant  Crane. 
/.  W.  Longyear,  for  the  complainant. 
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By  Court,  Martin,  C.  J.  This  bill  is  filed  for  partition  of 
real  estate  held  by  the  complainants  and  defendants  as  tenants 
in  common.  As  to  Webster,  who  is  described  as  being  the 
owner  of  an  undivided  one  fourth,  the  bill  is  taken  as  confessed. 
Crane  is  represented  as  the  owner  of  another  undivided  one 
fourth,  and  the  bill  further  alleges  that  he  has  a  pretended 
title,  which  he  claims  to  hold  as  adverse  to  that  of  his  co- 
tenants,  but  which  is  averred  to  be  fraudulent  and  void;  and 
they  ask  to  have  it  so  declared,  in  order  that  partition  of  the 
several  interests  of  the  owners  may  be  made.  The  facta 
respecting  this  title  are  set  out  in  the  bill  substantially  as 
follows:  The  whole  of  the  lands  owned  in  common  was  sold  at 
tax  sales,  for  non-payment  of  taxes  assessed  thereon  during 
the  continuance  of  the  tenancy  in  common;  and  upon  such 
sales,  the  defendant  Crane,  being  such  co-tenant,  bid  off  the 
same  for  the  taxes  of  certain  years,  and  for  those  of  other 
years  caused  the  land  to  be  bid  off  by  his  brother,  but  for  his 
own  use,  and,  as  the  bill  alleges,  he  took  a  transfer  of  the  bids, 
and  procured  deeds  from  the  auditor-general,  to  be  executed 
therefor  to  himself.  Reed,  in  his  life-time,  offered  to  pay 
Crane  his  proportion  of  such  bids,  and  the  interest,  etc.,  and 
the  complainants,  who  are  his  executor  and  devisees,  are  still 
ready  and  now  offer  to  do  so;  but  they  also  insist  that  such 
sales  were  invalid  for  irregularities,  and  that  Crane's  title  is  a 
cloud  upon  theirs,  which  ought  to  be  removed. 

This,  Crane  contends,  is  an  assertion  and  admission  of  an 
adverse  title  and  claim  in  himself,  which  cannot  be  litigated 
in  this  suit;  but  that  the  validity  of  his  title  thus  acquired 
should  be  first  determined  at  law,  and  if  found  to  be  invalid, 
then  this  suit  can  be  maintained. 

It  is  unnecessary  to  determine  whether,  on  a  bill  for  a  parti- 
tion between  tenants  in  common,  adverse  titles  or  claims  can 
be  litigated  and  settled;  because,  if  the  allegations  of  this  bill 
are  true — and  the  demurrer  admits  their  truth — Crane  has  no 
adverse  title  or  claim.  He  occupies  neither  the  position  of 
one  purchasing  in  an  outstanding  adverse  title,  nor  of  one 
purchasing  from  a  bona  fide  purchaser  at  a  tax  sale,  whose 
title  had  become  absolute,  whereby  the  co-tenancy  had  been 
dissolved.  He  stands  simply  as  one  who  has  paid  upon  com- 
pulsion taxes  assessed  against  the  property  held  by  him  in 
common  with  others. 

The  burden  was  cast  upon  him  and  his  co-tenants  to  pay 
the  taxes  assessed  against  the  land.    This  each  might  have 
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discharged,  00  far  as  his  own  interest  was  concerned,  by  pay- 
ing his  aliquot  proportion  of  the  tax;  and  thus  relieved  such 
interest  from  the  lien  for  the  tax  which  the  law  imposed  upon 
it.  Had  Crane  done  this,  and  afterwards  bid  in  his  co- 
tenants'  interest  sold  for  their  default,  perhaps  a  different 
rule  might  obtain,  and  he  have  acquired  a  good  title  as 
against  them;  but  such  is  not  this  case,  and  no  opinion 
is  called  for  upon  such  a  state  of  facts.  But  as  they  all 
neglected  to  discharge  this  burden,  and  as  the  coercive  meas- 
ure of  a  sale  of  the  land  was  resorted  to  by  the  state  to 
compel  it,  when  Crane  bid  in,  or  procured  another  to  bid  in 
the  land  for  him,  and  took  the  deeds  to  himself,  he  acquired 
thereby  no  title  as  against  his  co-tenants,  aa  this  was  bat 
another  way  of  discharging  such  burden.  He  was  in  default 
himself;  and  his  default,  as  well  as  that  of  the  other  co- 
tenants,  occasioned  the  sale;  and  he  cannot  be  permitted  to 
take  advantage  of  his  own  neglect  of  duty,  to  acquire  the  title 
of  others.  So  far  as  this  suit  is  concerned,  therefore,  ha 
stands  in  the  precise  situation  in  which  he  would  had  he  vol- 
untarily paid  the  whole  amount  of  taxes  before  sale.  He  has 
no  title,  but  simply  a  right  to  compel  contribution  from  his 
co-tenants;  and  the  bill  is  not  multifarious  for  averring  the 
facts,  the  character  of  the  purchase,  and  his  adverse  claims 
founded  upon  it;  nor  for  praying  relief  against  them  in  aid 
of  the  partition:  See  Lewis  v.  Robinson,  10  Watts,  354;  HP3- 
liams  v.  Qray,  3  Me.  207  [14  Am.  Dec.  234];  Van  Home  v. 
Fonda,  5  Johns.  Ch.  407. 

Such  being  the  rule,  both  of  law  and  equity,  complainants, 
are  entitled  to  the  discovery  sought;  for  if  Crane's  title  be  of 
the  character  charged  in  the  bill,  the  court  may  and  ought  to 
declare  it  void,  and  no  impediment  in  the  way  of  making  par- 
tition between  these  parties:  See  Overton  v.  Wool/olk,  6  Dana. 
374. 

The  interests  of  the  several  complainants  are  set  forth  with 
sufficient  particularity.  The  statute  (Comp.  L.,  bee.  4619) 
requires  that  the  bill  shall  set  forth  the  rights  and  titles  of  all 
persons  interested  in  the  land,  so  far  as  the  same  are  known 
to  the  complainant.  These  complainants  proceed  jointly  as 
the  executor  and  devisees  of  Hezekiah  H.  Reed,  for  a  partition 
between  the  estate  and  these  defendants.  They  ask  no  par- 
tition as  between  themselves.  So  far  as  the  executor  is  con- 
cerned, he  represents  the  whole  title,  and  the  devisees  unite 
with  him  as  interested  in  the  subject-matter,  and  submitting 
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to  be  bound  by  the  decree.  Thin  they  may  do,  as  indeed  may 
all  representatives  of  a  single  interest:  See  Hilliard  on  Real 
Property,  606. 

The  objection  of  the  defendant  Crane  appears  to  be  that 
the  interest  of  each  complainant  is  not  set  out  with  sufficient 
particul&iity,  and  that  the  bill  does  not  show  in  what  propor- 
tions the  complainants  take  tinder  the  will  of  Reed,  nor  in 
what  manner  Page  has  an  interest  in  the  land,  nor  how  much 
that  interest  is.  The  bill  avers  that  Hezekiah  H.  Reed,  in  his 
life-time,  was  seised  of  the  undivided  one  half  of  the  lands  in 
•question,  and,  while  so  seised,  died,  leaving  his  last  will  and 
testament,  whereby,  among  other  things,  Page  was  nominated 
his  executor,  and  the  land  was  devised  in  common  to  the 
other  complainants,  with  the  power,  nevertheless,  in  such  ex- 
•ecutor  to  sell  and  dispose  of  the  same.  There  is  no  ambiguity 
in  this  statement  of  the  interests  of  the  several  complainants, 
which,  with  the  exception  of  that,  of  Page,  would  necessarily 
be  share  and  share  alike;  and  Page's  interest  is  stated  with 
sufficient  clearness  as  that  of  an  executor  with  power  to  sell 
and  dispose  of  the  whole  interest  which  the  testator  had  in  the 
land.  I  can  perceive  no  necessity  in  any  case  for  greater  par- 
ticularity; nor  are  we  referred  to  any  authorities  or  any  princi- 
ple of  pleading  requiring  it.  Sufficient  is  stated  to  enable  the 
court  to  take  the  necessary  proofs  of  the  interests  of  the  several 
parties,  upon  which  to  decree  a  partition;  and  especially  in 
this  case  where  the  complainants  seek  no  partition  as  between 
themselves. 

Let  it  be  certified  to  the  circuit  court  for  the  county  of 
Montcalm,  as  the  opinion  of  this  court,  that,  upon  the  prints 
reserved,  the  demurrer  should  be  overruled. 

The  other  justices  concurred. 


Tax  SjaM,TmM  AoquimdbtOo-tbnamt  at:  See  Vmabky. Beemchm*p> *• 
Am.  Dee.  86,  note.  That  a  purchase  at  a  tax  sale  by  a  part  owner  who  is  liable 
lor  the  tax  does  not  strengthen  his  title,  see  Chateau  r.  Jomn,  60  Id.  460,  and 
collected  cases  in  note  thereto  469.  A  tenant  in  common  cannot  acquire  • 
tax  title  by  purchase  at  tax  sals  as  against  his  co-tenants:  Note  to  Coax  v. 
<7&sofi,  67  Id.  466.  A  tax  sale  to  be  valid  need  not  extend  to  the  interest  of 
both  tenants  in  common.  One  haying  paid  his  share  of  the  tax,  the  interest 
of  the  other  may  be  sold  for  the  balance:  Payne  v.  Dcudey,  68  Id.  187. 

Ruus  fob  DmaaaxaQ  Multctamousnxsb:  See  extended  note  to  Fd- 

snn  r.  Fellow,  16  Am.  Deo.  427-490;  MarthaU  v.  Jfanu,  66  Id.  444.    BO] 

when  not  multifarious:  Vam  r.  Bdrgett,  32  Id.  689;  Varkk  r.  Smith,  28  14 

417.    A  tenant  cannot  procure  the  title  of  his  oo-tenant  by  pmmsartng  in  the 
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land  for  tuts,  a  part  of  which  are  upon  his  own  share,  as  such  sale  is  based 
in  part  upon  his  own  default:  Dubois  ▼.  Campem,  24  Mich,  868;  Ligare  ▼. 
Sempk,  82  Id.  451;  Cooky  r.  Waterman,  16  Id.  872;  Butler  ▼.  Porter,  18  Id. 
800.  He  only  acquires  a  right  of  action  for  the  aliquot  proportion  of  the 
money  paid  upon  the  interest  of  the  co-tenant:  See  case  last  cited.  Audi 
this  without  reference  to  the  question  of  possession.  The  duty  to  pay  taxes 
springs  from  the  co-tenant's  "  ownership; "  and  the  sale  "  is  an  entire  thing 
bssed  upon  the  delinquency  in  the  payment  of  the  taxes  for  which  the  sals  is 
made: "  Cooky  ▼.  Waterman,  16  Id.  872. 


HlOKEY   V.   HlNSDALfl. 

[8  MlOHMAM,  987.] 

farmr  or  Judoioert  nr  Dookst  u  Byidxnos  of  the  judgment,  but  is  net 
the  judgment  itself. 

0IATUTB  RSQUXBINQ  ERTBT  OF  JVDGMINT  DT  DOOKXT  of  justice  of  the  psaOt 

is  directory  merely. 
Dookst  n  Best  Evmnras  of  Junmxzrr,  but  if  it  has  not  been  entered,  the 
minutes  or  memorandum  of  the  justice  made  at  the  time  of  giving  judg- 
ment, and  filed  with  the  papers  in  the  causey  is,  when  proved  by  the 
competent  evidence  of  the  judgment. 


Replevin.  Defendants  justified  under  execution  against 
Hinsdale,  issued  on  a  judgment  rendered  in  the  justice's  court 
Owing  to  press  of  business,  the  justice  had  not  entered  his 
judgments  upon  the  docket  The  minutes  of  the  case,  together 
with  a  statement  of  the  judgment,  were  written  out  and  filed 
with  the  papers  in  the  case  ready  for  transcription  into  the 
docket  These  minutes,  papers,  etc.,  in  connection  with  the  tes- 
timony of  the  justice,  were  offered  in  evidence  to  prove  the 
judgment  under  which  they  justified.  The  court  excluded 
the  evidence,  and  defendants  appealed. 

J.  E.  BigdoWy  for  the  plaintiffs  in  error. 

W.  ft  Hoytj  for  the  defendant  in  error. 

By  Court,  Manning,  J.  The  case  presents  two  questions: 
1.  Can  a  justice's  judgment  have  a  legal  existence  without  an 
entry  or  record  of  it  on  his  docket?  and  2.  If  it  can,  was  the 
evidence  offered  to  prove  the  judgment  admissible? 

By  section  3890  of  the  compiled  laws,  every  justice  of  the 
peace  is  required  to  keep  a  docket,  and  to  enter  therein  the 
title  of  all  causes  commenced  before  him,  the  time  when  the  first 
and  subsequent  process  was  issued  against  the  defendant,  and 
the  particular  process  issued;  the  judgment  rendered  by  the 
justice,  and  the  time  of  rendering  the  same,  the  time  of  issuing 
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execution,  and  the  name  of  the  officer  to  whom  delivered. 
The  section  is  divided  into  fifteen  subdivisions,  only  four  of 
which  we  have  stated,  each  subdivision  requiring  certain 
things,  when  they  occur  in  the  progress  of  the  case,  to  be 
entered  on  the  docket 

The  statute  further  provides  (section  3784)  that  in  cases 
where  a  plaintiff  shall  be  nonsuited,  discontinue  or  withdraw 
his  action,  and  where  a  judgment  shall  be  confessed,  and  in 
all  oases  where  a  verdict  shall  be  rendered,  or  the  defendant 
shall  be  in  custody  at  the  time  of  hearing  the  cause,  the  justice 
shall  forthwith  render  judgment,  and  enter  the  same  in  his 
docket;  in  all  other  cases  he  shall  render  judgment  and  enter 
the  same  in  his  docket  within  four  days  after  the  cause  shall 
have  been  submitted  to  him  for  his  final  decision. 

Is  the  statute  as  to  the  entry  of  the  judgment  in  the  docket 
mandatory?  or  is  it  directory  merely?  If  the  former,  then  there 
can  be  no  judgment  without  the  entry  of  it  in  the  docket.  If 
the  latter,  then  the  judgment  may  have  a  legal  entity,  although 
it  is  not  entered  on  the  docket.  There  is  always  more  or  lees 
difficulty  in  construing  a  statute  to  be  directory  only.  The 
object  of  the  statute,  and  the  effect  a  different  construction 
would  have  on  some  prior  act  or  right  not  necessarily  con- 
nected with  or  forming  a  part  of  the  thing  to  be  effected  by 
the  statute,  should  always  be  taken  into  account  in  deciding 
the  question,  as  the  best  and  only  means  in  the  power  of  the 
court  of  arriving  at  the  intention  of  the  legislature. 

The  entry  in  the  docket  is  evidence  of  the  judgment,  but  not 
the  judgment  itself,  One  is  a  judicial,  the  other  a  ministerial 
or  clerical,  act.  They  are  as  separate  and  distinct  from  each 
other  in  a  justice's  court  as  in  this  court,  where  the  judgment 
is  pronounced  by  the  court,  and  the  record  is  afterwards  made 
up  by  its  clerk  from  minutes  taken  by  him  at  the  time.  We 
see  no  good  reason  why  the  same  may  not  be  done  in  a  jus- 
tice's court,  unless  it  is  prohibited  by  the  statute.  The  object 
of  the  statute  most  probably  was  to  provide  for  a  more  perfect 
record,  and  to  give  greater  security  to  justice's  judgments  by 
requiring  an  entry  of  the  proceedings  and  judgment  in  each 
cause  to  be  made  in  a  book  called  the  docket.  The  statute 
makes  a  transcript  from  the  docket,  certified  by  the  justice, 
evidence  of  the  judgment,  and  of  all  prior  and  subsequent  pro- 
ceedings in  the  cause,  required  to  be  there  entered.  Was  not 
this  the  sole  object  of  the  statute?  Or  must  each  and  all  of  the 

required  to  be  entered  on  the  docket  be  proved  by 
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the  docket?  and  if  not  entered  there,  through  inadvertence  or 
otherwise,  be  held  void  and  of  no  effect?  Few  justice's  judg- 
ments, it  is  to  be  feared,  would  stand  so  severe  a  test;  and  we 
are  unwilling,  unless  compelled  to  do  so,  to  give  a  construction 
to  tbe  statute  that  will  put  the  rights  of  suitors  in  so  much 
peril  from  the  ignorance  or  negligence  of  the  justice.  The  pro- 
ceedings in  justice's  courts  have  ever  been  regarded  with  the 
greatest  indulgence,  and  it  is  not  to  be  presumed  the  legisla- 
ture intended  to  prescribe  a  more  rigid  rule  to  be  observed  by 
justices  in  rendering  judgment  than  obtains  in  courts  of  record. 
The  statute  does  not  make  the  docket  the  only  evidence  of  a 
judgment,  either  in  terms  or  by  necessary  implication.  On 
the  contrary,  it  expressly  provides  that  the  proceedings  in  any 
cause  or  matter  had  before  a  justice  may  also  be  proved  by  the 
oath  of  the  justice:  Sec.  8894.  By  the  words  "  may  also  be 
proved  "  must  be  understood  some  other  proof  than  the  docket 
Like  provisions  in  a  statute  of  the  state  of  New  York  have  been 
held  by  the  oourts  of  that  state  to  be  directory  only:  Hatt  v. 
Tattle,  6  Hill,  88  [40  Am.  Dec.  382];  Sibley  v.  Howard,  8 
Denio,  72  [45  Am.  Dec.  448];  Walrod  v.  Shvler,  2  N.  Y.  184. 
When  the  judgment  is  entered  in  the  docket,  it  cannot  be 
proved  by  the  parol  evidence  of  the  justice  of  the  contents  of 
the  docket  This  was  the  decision  in  Boomer  v.  Laine,  10 
Wend.  525.  The  docket  is  the  best  evidence  of  the  judgment, 
and  the  statute  requiring  the  judgment  to  be  entered  in  it,  the 
.law  presumes  it  has  been,  unless  the  contrary  is  made  to  ap- 
!  pear.    But  when  it  has  not,  the  minutes  or  memorandum  of 

•  the  justice,  made  at  the  time  of  giving  the  judgment,  and  filed 
<  with  the  papers  in  the  cause,  when  proved  by  the  justice,  is 

*  competent  evidence  of  the  judgment:  See  Posson  v.  Brown,  11 
.Johns.  166;  Baldwin  v.  Prouty,  13  Id.  430; %  Story  v.  Kimball, 
H  Vt  541. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

Mabtin,  C.  J.,  and  Chbistiancy,  J.,  concurred. 
/     Campbell,  J.,  delivered  a  dissenting  opinion. 
Judgment  reversed. 

DOGKKT  OF  JVSITCS  OF  PbAGS  IB    B«BT   EVTOENGS    OF   PaOGBMNOS  BAM 

cur  Action  bdobx  Him,  and  of  the  nature  and  cause  thereof,  and  parol  eri- 
denne  is  not  admissible  to  yary  or  contradict  it:  Cqffncm  r.  Hantptxm,  87  An. 
Deo.  611.    Records  of  a  court  are  the  best  evidence  of  its  official  acts:  4f«*V 

JhiT  PhmOo..4Ql&.  lib  LyomY.£oQi*g,*S Id.  122. 
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Thb  prdtoipal  case  was  cubd  in  each  of  the  following  authorities  and 
to  the  point  stated:  The  action  of  replevin  was  originally  confined  to  a  wrong- 
ful  distress  or  taking,  and  no  demand  was  ever  necessary  in  such  a  case} 
but  it  was  afterwards  extended  to  a  wrongful  detention  of  property  as  well, 
and  in  sneh  a  ease  the  wrongful  detaining  must,  in  some  way,  always  be 
made  to  appear,  before  the  plaintiff  can  maintain  his  suit:  Adams  v.  Wood,  61 
Mich.  413.  The  groundwork  of  the  action  is  an  unlawful  detention,  whether 
an  unlawful  taking  has  occurred  or  not:  Morrieon  v.  Lumbard,  48  Id.  550* 
Sexton  t.  McDotcdj  38  Id.  150.  Where  a  sheriff  has  levied  an  attachment  on 
lumber  and  duly  indorsed  the  levy  on  his  writ,  and  claimed  afterwards  to 
hold  tiie  property  by  virtue  thereof,  and  refuses  to  give  it  up  on  demand,  it 
cannot  be  said  that  he  has  no  such  possession  as  justifies  replevin  because  he 
has  not  removed  the  lumber  or  left  any  one  in  charge  of  it,  where  there  is  no 
actual  manual  possession  in  any  one  else:  Hatch  v.  Fowler,  28  Mich.  213. 
The  entry  of  a  verdict  of  a  jury,  by  a  justice  of  the  peace,  is  sufficient  to 
authorise  the  i— nannc  of  an  execution,  notwithstanding  the  want  of  a  final 
Judgment  entry.  Where  magistrates  act  ministerially  from  first  to  last,  and 
are  without  judicial  power  or  discretion,  statutory  enactments  requiring  them 
to  make  certain  entries  are  merely  directory:  People  v.  Township  of  Lowell,  9> 
Mich.  148.  A  judgment  as  to  damages  is  valid,  where  it  is  at  once  rendered 
upon  the  verdict  and  entered  in  the  minutes  of  the  justice,  though  not  upon 
his  docket:  Smmdert  v.  Tioga  Mfg.  Co.,  27  Id.  620.  A  minute  made  by  the 
police  justice  upon  the  files  of  a  case,  stating  the  non-appearance  of  the 
accused  and  the  forfeiture  of  his  recognisance,  and  ordering  his  rearrest,  is 
sufficient  evidence  of  his  default  man  action  on  the  recognisance,  even  though 
the  clerk  had  neglected  to  transfer  it  to  the  record  of  the  court:  People  r. 
fflirrfiM,  39  Id.  202. 


Bloombb  v.  Henderson. 

r»  HiomoAji,  a*.] 

I>  Suit  to  Sit  asms  Mobtoaob  as  Frausulbht,  where  neither  hiD, 

nor  mortgage  makes  any  reference  to  a  promissory  note  accompanying 
the  mortgage,  evidence  regarding  such  a  note  is  clearly  inadmissible. 

Ahaiam  or  Chosb  nr  Aonov  Tun  It  Subject  to  All  Equttub  exist- 
ing between  the  parties  to  the  instrument,  but  not  to  any  latent  equities 
which  some  third  person  may  have  against  the  party  bound  by  the  in* 
strument. 

PaBTT   GAKT70T    8lT    UP    HO   OWN    FRAUD    IN    ExJBOTJTION    09    MOBTOaOl 

against  one  who  has  purchased  it  without  notice  of  the  fraud,  and  relied 
in  good  faith  upon  the  title  as  it  appeared  of  record. 
Poasttsiojf  or  Lahj>  bt  Obahtob  a  hot  Noncn  of  any  rights  or  equities 
in  him  to  the  assignee  of  a  mortgage  relying  in  the  faith  of  the  grantor's 
recorded  deed. 

Bloombb  owned  two  lots  of  land,  and  negotiated  for  their 
■ale  with  Jones  and  Hoisington,  agreeing  to  sell  them  to  Jones 
for  nine  hundred  and  fifty  dollars,  three  hundred  and  fifty  of 
which  was  to  he  paid  by  a  deed  of  another  piece  of  land  from 
Jones  to  Bloomer,  and  the  six  hundred  dollars  to  be  secured 
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by  mortgage  on  the  premises.    Jones  and  Hoisington  were 
also  to  buy  another  lot  for  four  hundred  dollars  from  one  Saw- 
tell,  and  give  security  for  the  purchase-money  by  mortgage  on 
the  lot  then  owned  by  Bloomer,  and  convey  the  lots  to  said 
Bloomer,  whereupon  he  would  release  the  mortgage  for  six 
hundred  dollars,  and  take  one  for  two  hundred  only.    Under 
this  agreement,  Bloomer  conveyed  the  two  lots  to  Jones,  Jones 
conveyed  one  lot  to  Bloomer,  and  gave  a  mortgage  for  two 
hundred  dollars  for  the  balance,  stating  that  when  the  deed  to 
the  Sawtell    lot  came  he  would  immediately  reconvey  to 
Bloomer,  Sawtell's  agent  having  declared  a  mortgage  on  the 
two  lots  to  be  sufficient  security.    A  few  days  elapsed  before 
the  Sawtell  deed  came.    Meanwhile,  Jones  mortgaged  the  lots 
to  Hoisington   for  four  hundred  and   ninety-three  dollars. 
Sawtell's  agent  learned  of  this,  and  deeming  a  second  mort- 
gage insecure,  refused  to  deliver  the  deed,  and  Jones  could  not 
perform  his  part  of  the  original  agreement.    Hoisington  knew 
all  the  details  of  the  matter,  and  assigned  the  mortgage  to 
Henderson,  for  a  horse  worth  one  hundred  dollars,  and  one 
hundred  and  seventy-five  dollars  in  money.    Bloomer  then 
brought  suit  alleging  these  facts,  and  also  fraud  on  the  part 
of  all  the  parties,  and  asked  that  the  horse  and  money  be  re- 
turned to  Henderson,  that  Henderson  should  cancel  his  mort- 
gage, and  that  Jones  reconvey  title.    Jones  and  Hoisington 
failed  to  answer.    Henderson  claimed  to  have  bought  the 
mortgage  innocently,  in  perfect  good  faith,  and  for  an  adequate 
consideration.    Judgment  for  plaintiff,  and  Henderson  ap> 
pealed. 

A.  and  E.  Qovld,  for  the  complainant. 
Walker  and  Russell,  for  defendant  Henderson. 

By  Court,  Christiancy,  J.  All  the  substantial  allegations 
of  the  bill  in  this  case,  so  far  as  relate  to  the  contract  between 
complainant  and  Jones,  and  the  whole  transaction  between 
him  and  Jones  and  Hoisington,  as  well  as  between  the  latter 
two,  are  substantially  and  satisfactorily  proved;  and  the  facts 
disclose,  beyond  all  reasonable  doubt,  a  gross  fraud  perpetrated 
by  Jones  and  Hoisington  upon  the  complainant 

But  it  is  unnecessary  to  consider  what  might  be  the  rights  of 
complainant  as  to  Jones  and  Hoisington,  as  they  have  allowed 
the  bill  to  be  taken  as  confessed,  and  have  not  appealed. 

We  are  only  to  consider  whether  the  complainant  is  entitled 
to  the  relief  he  asks,  or  to  any  relief,  against  Henderson,  the 
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parchaaer  of  the  mortgage  fraudulently  execrated  by  Jones  to 
Hoisington,  and  by  the  latter  Bold  to  Henderson. 

From  Henderson's  answer,  which  is  folly  supported  by  the 
evidence,  it  appears  that  he  purchased  the  mortgage  in  good 
faith,  and  without  any  actual  notice  or  knowledge  of  the  man- 
ner in  which  the  deed  had  been  obtained  from  complainant,  or 
of  any  want  of  consideration  for  the  deed,  or  of  any  fraud  or 
intended  fraud  upon  the  complainant;  that  Henderson  relied 
for  his  knowledge  of  the  title  and  the  validity  of  the  mortgage 
entirely  upon  the  abstract  of  the  title  made  by  the  register  of 
deeds,  and  had  no  actual  notice  of  complainant's  possession. 
He  paid  for  the  mortgage  one  hundred  and  seventy-five  dollars 
in  cash,  and  a  horse  worth  one  hundred  and  fifty  dollars. 

Though  the  complainant  had  improvidently  delivered  his 
deed  to  Jones  before  he  had  received  the  consideration  agreed 
upon,  and  Jones  had  put  the  deed  upon  record,  yet  he  insists: 
1.  That  the  mortgage  of  Jones  to  Hoisington  being  but  a  chose 
in  action,  Henderson,  in  the  purchase  of  it,  must  be  considered 
as  having  notice  of  all  the  equities  existing  between  complain- 
ant and  Jones,  the  mortgagor;  2.  That  the  mortgage  was  void 
in  the  hands  of  Hoisington,  as  against  Jones  himself,  being 
executed  with  the  design  of  defrauding  complainant,  and  must 
therefore  be  void  in  the  hands  of  the  assignee;  and  8.  That  at 
all  events,  as  complainant  remained  in  the  open  and  peaceable 
possession  of  the  premises,  that  possession  was  notice  to  Hen- 
derson of  his  equitable  rights  in  the  land. 

In  answer  to  the  complainant's  first  proposition,  Henderson 
has  undertaken  to  rely:  1.  Upon  evidence  of  a  negotiable 
promissory  note,  claimed  (at  the  hearing)  to  have  been  given 
with  and  secured  by  the  mortgage,  and  which  was  not  due  at 
the  time  of  the  assignment;  and  2.  He  insists  that  if  the  note 
be  entirely  thrown  out  of  the  case,  and  the  mortgage  be  con- 
sidered purely  as  a  chose  in  action,  still  he  could  only  be 
bound,  in  purchasing  the  mortgage,  to  take  notice  of  any 
equities  existing  between  Jones,  the  mortgagor,  and  Hoising- 
ton, the  mortgagee;  and  that  as  between  the  latter,  the  mort- 
gage was  valid. 

As  to  the  first  ground  taken  by  the  defendant,  we  think  the 
case  is  not  to  be  affected,  in  any  respect,  by  any  considerations 
connected  with  the  promissory  note.  No  note  is  mentioned  or 
referred  to  in  the  mortgage,  nor  in  the  assignment  And  if 
the  evidence  were  admissible,  we  are  by  no  means  satisfied 
from  it  that  any  such  note  was  given  with  the  mortgage,  or 
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that  it  had  an  existence  prior  to  the  assignment.  Bat  we  do 
not  think  it  proper  to  discuss  this  evidence,  as  all  evidence 
touching  the  note  was  objected  to,  and  was  clearly  inadmis- 
sible under  the  pleadings.  The  bill  is  silent  on  this  subject; 
and  the  note  is  not  mentioned  or  relied  upon  in  the  answer. 
It  was  not  involved  in  the  issue:  See  Warner  v.  Whittaker,  ft 
Mich.  133  [72  Am.  Dec.  65]. 

As  to  the  second  ground  of  defense  to  the  complainant's 
first  proposition,  we  think  the  assignee  of  a  chose  in  action 
takes  it  subject  to  all  equities  existing  between  the  parties  to 
the  instrument,  but  not  to  any  latent  equities  which  some- 
third  person  may  have  against  the  debtor,  or  party  bound  by 
the  instrument  In  other  words,  Henderson  took  this  mort- 
gage subject  to  any  equities  existing  between  Jones,  the  mort- 
gagor, and  Hoisington,  the  mortgagee  (unless  Jones  was- 
cognizant  of  or  assented  to  the  sale);  because,  as  to  such 
equities,  the  instrument  indicated  upon  its  face  that  Jones  was 
the  debtor,  and  the  proper  party  of  whom  inquiry  was  to  be 
made  as  to  any  equities  he  might  have  against  it  But  we  do 
not  think  he  was  bound  to  inquire  of  the  complainant  (who 
was  not  a  party  to  the  instrument)  as  to  any  rights  or  equities 
he  might  have  against  Jones,  the  mortgagor,  or  Hoisington, 
the  mortgagee,  as  there  was  nothing  in  the  nature  of  the  in* 
strument,  or  upon  its  face,  to  indicate  the  propriety  of  any 
inquiry  of  the  complainant.  Hence  we  think  Henderson  took 
the  mortgage  discharged  from,  any  equities  of  the  complain- 
ant, unless  the  possession  of  complainant  is  to  be  considered 
notice,  a  point  we  shall  presently  discuss.  We  are  here  con- 
sidering the  case  independent  of  the  question  of  possession: 
See  Murray  v.  Lylburn,  2  Johns.  Ch.  441;  James  v.  Morey,  2 
Cow.  297  [14  Am.  Dec.  475];  Bank  of  Niagara  v.  Rosevelt,  ft 
Id.  409.  The  cases  cited  by  complainant's  counsel,  when  care- 
fully examined,  will  not  be  found  to  conflict  with  the  rule  here 
laid  down. 

But  complainant  insists  that  this  mortgage  was  void  as  be- 
tween Jones  and  Hoisington,  because  executed  with  the  design, 
on  the  part  of  both,  to  defraud  complainant. 

Whether  Jones  would  have  had  the  right  to  set  up  this  de- 
fense against  the  mortgage  in  the  hands  of  Hoisington,  is  a 
question  which  may  be  considered  as  not  fully  settled  by  the 
authorities.  For  the  affirmative,  see  Smith  v.  Hubbs,  10  Me, 
71;  Norrie  v.  Norris,  9  Dana,  317  [35  Am.  Dec.  138];  NeU* 
v.  Clark,  20  Wend.  24;  for  the  negative:  Bessey  v.  Windham* 
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6Q.B.  166;  Findley  v.  Cooley,  1  Blackf.  262;  Fairbanks  v. 
BlacHngion,  9  Pick.  93;  Haw  v.  Leader,  Cro.  Jao.  271;  Do* 
dem.  Robert*  v.  Roberts,  2  Barn.  &  Aid.  867. 

Bat  it  is  unnecessary  to  determine  whether  Jones  could 
hste  set  up  such  a  defense  against  Hoisington,  as  we  are  all 
of  the  opinion  that  he  could  have  no  right  to  set  np  his  own 
fraud  against  Henderson,  who  purchased  the  mortgage  with- 
out notice  of  the  fraud,  relying  in  good  faith  upon  the  title  as 
it  appeared  of  record.  An  assignee  of  a  chose  in  action  can- 
not be  bound  to  inquire  of  the  maker  of  the  instrument  whether 
he  had  not,  in  concert  with  the  other  party,  executed  the  in- 
strument for  the  purpose  of  committing  a  fraud  upon  others. 
He  at  least  cannot  be  heard  to  complain  if  an  assignee 
has  chosen  to  act  upon  the  presumption  that  it  was  executed 
for  an  honest  purpose,  and  by  an  honest  man.  To  hold  other- 
wise would  be  to  encourage  fraud  rather  than  to  suppress  it* 
But  there  is  still  another  reason  why  Jones  would  not  be  al- 
lowed to  defend  against  Henderson  on  this  ground.  It  is  clear 
from  the  evidence  that  the  mortgage  was  made  by  him  for  the 
very  purpose  of  sale,  to  enable  him  to  reap  the  advantage  of 
his  fraud.  He  himself  attempted  to  sell  it  before  Hoisington 
sold  it  to  Henderson.  No  court  could  sustain  such  a  defense 
in  his  behalf  without  giving  direct  aid  in  the  consummation 
of  the  fraud. 

But  the  complainant  insists  that  his  continuance  in  the  open 
and  peaceable  possession  of  the  premises  must  be  considered 
constructive  notice  to  Henderson  of  all  his  rights  and  equities 
in  the  premises. 

We  do  not  think  the  doctrine  of  constructive  notice  from 
possession  can  safely  be  carried  to  this  extent,  or  applied  at  all 
to  a  case  like  the  present.  Where  a  party  enters  and  holds 
possession  under  a  contract  of  purchase,  or  a  deed  not  recorded, 
or  some  other  claim  of  right,  and  continues  to  hold  open  and 
peaceable  possession  under  such  claim,  such  possession  is,  I 
think,  very  properly  held  to  be  notice  to  the  world  of  the  right 
or  claim  under  which  he  holds.  Possession  in  such  cases  raises 
a  reasonable  presumption  that  the  party  in  possession  has 
some  right  in  the  premises;  and  it  is  but  reasonable  to  require 
those  who  undertake  to  acquire  a  right  or  interest  in  the  land 
from  any  other  person  to  take  notice  of  the  possession,  and  to 
inquire  of  the  party  in  possession  as  to  the  nature  and  extent 
<rf  his  rights.  Such,  I  think,  is  the  spirit  of  the  rule  to  be 
deduced  from  the  authorities,  and  I  think  it  correct  in  prin* 
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ciple;  bat  as  the  point  is  not  here  involved,  my  brethern 
serve  their  opinion  whether  this  doctrine  should  apply  as 
against  a  party  ignorant  of  the  possession. 

But  the  object  of  the  law  in  holding  such  possession  con- 
structive notice,  where  it  has  been  so  held,  is  to  protect  the 
possessor  from  the  acts  of  others  who  do  not  derive  their  title 
from  him:  not  to  protect  him  against  his  own  acts,  and  espe- 
cially against  his  own  deed.  If  a  party  executes  and  delivers 
to  another  a  solemn  deed  of  conveyance  of  the  land  itself,  and 
suffers  that  deed  to  go  upon  record,  he  says  to  all  the  world, 
Whatever  right  I  have,  or  may  have  claimed  to  have,  in  this 
land,  I  have  conveyed  to  my  grantee;  and  though  I  am  yet 
in  possession,  it  is  for  a  temporary  purpose,  without  claim  of 
right,  and  merely  as  a  tenant  at  sufferance  to  my  grantee. 

This  is  the  natural  inference  to  be  drawn  from  the  recorded 
deed;  and  in  the  minds  of  all  men  would  be  calculated  to  dis- 
pense with  the  necessity  of  farther  inquiry  upon  the  point. 
All  presumption  of  right  or  claim  of  right  is  rebutted  by  his 
own  act  and  deed.  One  of  the  main  objects  of  the  registry 
law  would  be  defeated  by  any  other  rule:  See  Scott  v.  QaUar 
gher,  14  Serg.  &  R.  833  [16  Am.  Dec.  508];  NewhaU  v.  Pierce, 
5  Pick.  450;  New  York  Life  Ins.  Co.  v.  Cutler,  3  Sandf.  Ch. 
176;  2  Lead.  Cas.  Bq.,  pt.  1,  p.  118.  The  cases  cited  by  com- 
plainant's counsel  may,  I  think,  all  be  reconciled  with  this 
view  of  the  rule. 

This  rule  works  no  injustice  in  the  present  case,  but  is  as  just 
in  its  application,  as  it  is  clear  in  principle. 

A  gross  fraud  was  committed  by  Jones  and  Hoisington.  The 
loss  must  fall  either  upon  complainant  or  Henderson.  Upon 
principles  of  equity,  which  of  them  should  bear  this  loss  ?  If 
the  conduct  of  each  had  been  equally  prudent  and  unexcep- 
tionable, and  neither  had  contributed  more  than  the  other  to 
put  it  in  the  power  of  the  wrong-doers  to  commit  the  fraud,  the 
equities  of  both  might  be  equal,  and  the  court  might  leave  the 
parties  where  they  have  placed  themselves  without  aiding 
either.  But  if  either,  by  gross  carelessness,  has  put  it  in  the 
power  of  the  wrong-doers  to  commit  a  fraud,  which  must  result 
in  a  loss  to  himself  or  to  some  innocent  third  person,  he  should 
bear  the  loss  who  thus  improvidently  enabled  the  wrong-doers 
to  commit  the  fraud. 

The  complainant,  in  utter  disregard  of  the  dictates  of  com- 
mon prudence,  delivered  his  deed  to  Jones  before  he  had  re- 
ceived the  consideration,  and  before  the  arrangement,  upon 
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which  it  was  to  be  delivered,  had  been  perfected;  and  with 
equal  improvidence,  chose  to  trust  to  the  verbal  assurances  of 
Jones,  or  Jones  and  Hoisington,  that  it  should  not  be  binding, 
or  should  be  given  back,  if  the  arrangement  should  not  be 
carried  out.  He  thus  put  it  in  the  power  of  Jones  to  place  the 
deed  on  record,  and  to  exhibit  himself  to  the  world  as  the  owner 
of  the  land,  and  authorized  all  persons  to  deal  with  him  as 
such.  Jones  then  executes  the  mortgage  to  Hoisington,  who 
offers  it  for  sale  to  Henderson.  The  latter,  like  a  prudent 
man,  requires  an  abstract  of  the  title,  and  after  obtaining  it, 
goes  to  the  register  to  assure  himself  of  its  correctness;  and 
being  assured  of  its  correctness,  makes  the  purchase.  He  is 
guilty  of  no  negligence;  he  relies  in  good  faith  upon  the  record. 
If  he  was  misled,  it  was  by  the  complainant's  own  act;  and  it 
would  violate  every  principle  of  justice  to  allow  the  com- 
plainant to  throw  the  loss,  occasioned  by  his  own  culpable 
carelessness,  upon  Henderson,  who  had  acted  with  due  caution 
and  in  good  faith. 

The  decree  of  the  court  below,  so  far  as  it  relates  to  the  de- 
fendant Henderson,  must  be  reversed,  and  the  bill,  as  to  him, 
dismissed. 

The  other  justioee  concurred. 


Assignee  ov  Ohoss  nr  Araum  Takes  It  Subject  to  All  Bourns*  Kx- 
vbsq  MmvmEMB  Debtob  and  OuDiTOBy  and  nidi  equities  need  hot 
hare  existed  at  the  inception  of  the  debt  or  contract.  It  is  sufficient  if  they 
exist  prior  to  the  oontnet:  Warner  y.  WhiUaker,  72  Am.  Deo.  66,  and  note  6SL 

Possession  of  Land  as  Constbxtctivb  Notice  or  Title:  See  Moore  v. 
Pierton,  71  Am.  Dee.  409;  WyaU  ▼.  Am,  68  Id.  518;  Bryan  v.  Bandrm,  Id. 
140;  Parker  v.  Kane,  65  Id.  283*  and  notes  thereto;  Vaughn  v.  Tracy, 89  Id. 
471;  BeaitieT.  Butler,  84  Id.  284;  and  note  241,  where  the  subject  is  discmssed. 

Obligors  nr  Feaodulxht  Bond  cannot  Shield  Themselves  tbom  Lia- 
bility by  Alleging  theib  Own  Feaod:  Evane  v.  Bravo,  62  Am.  Deo.  369, 
and  note  364. 

The  feutcxfal  gabs  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  Where  prior  notice  is  not  pat  in  issue,  no  eridenoe  of 
such  notice  can  properly  be  admitted:  Barrow*  v.  Baughman,  9  Mich.  220. 
No  relief  can  be  given  on  eridenoe  establishing  a  case  not  made  by  the  bill: 
Moran  ▼.  Palmer,  13  Id.  372;  Perkhu  r.  Perkins,  12  Id.  467,  note;  Oerham  v. 
Wing,  10  Id.  496;  Smith  r.  Rwmeey,  33  Id.  189.  When  one,  after  deeding  to 
another,  still  remains  in  possession,  he  presumptively  holds  in  subordination 
to  his  conveyance:  Jefery  v.  Hunk,  46  Id.  60;  Humphrey  v.  Hurd,  29  Id. 
45.  Where  a  mortgage  has  been  given  without  consideration  and  for  the 
purpose  of  being  sold,  the  mortgagor  will  be  estopped  from  disputing,  as 
against  a  purchaser,  that  it  secured  a  real  debt:  Judge  v.  Vogel,  38  Id.  571. 
The  general  rule  is,  thai  the  possession  of  a  grantor  or  mortgagor  is  no 
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to  his  grantee  or  mortgagee  that  he  claim*  any  rights  in  the  premise*  ae 
against  the  conveyance  he  gives;  and  the  rule  is  not  different  where  his  title 
is  divested  by  judicial  sale  instead  of  his  own  conveyance:  Dawmm  v.  Dan- 
burp  Bank,  15  Id.  497;  Kerr  v.  Kingsbury,  39  Id.  166.  The  principal  case 
was  distinguished  in  Woodward  r,  Clark,  15  Id.  112;  Bennett  v.  Bobhwn,  27 
Id.  29;  Terry  v.  ftctffc,  24  Id.  214;  Bower  v.  Marl,  18  Id.  377;  to  which  cases 
reference  must  be  had  for  a  satisfactory  understanding  of  the  points  of  dis- 
crimination. It  was  said  in  the  latter  case  that  the  doctrine  of  the  principal 
one,  that  where  a  grantor  remains  in  possession  after  conveyance,  he  is  to  be 
regarded  as  holding  under  his  grantee,  and  not  by  any  other  claim,  means 
that  such  possession  held  without  change,  after  a  conveyance,  is  not  notice  of 
any  other  claim  as  against  third  persons;  bat  that  the  principal  case  does  not 
hold  that  it  is  incompatible  with  any  other  right  as  against  the  grantee,  if 
any  such  right  exists,  and  is  not  inconsistent,  in  fact,  with  the  existence  of 
the  grant.  The  continued  possession  of  the  grantor  long  after  the  recording 
of  his  deed  to  another  is  sufficient  to  raise  a  presumption  that  Hie  right  to 
the  same  has  been  retained,  or  arises  from  some  right  acquired  by  him  in  the 
land:  Assent  v.  HuUn,  53  Mich.  96. 


Lawyer  v.  Smith. 

[8  Michigan,  411.] 

TlHbf OKT  OF  8UB8GBIBZVO  WiTNISS  TO  WlLL  ThZBTT  YlARS  OLD  SHOOT* 

bz  Rkjuvkd,  though  he  cannot  recollect  all  the  particulars  attending 
the  execution;  and  the  jury  may  give  it  such  weight  as  they  think  it  is 
entitled  to. 

DOTistuttonb  of  Testatrix  that  Shb  Destroyed  Will  abb  Adnxbbtblbv 
not  as  independent  evidence  of  revocation,  but  to  assist  the  jury  in  de- 
termining whether  a  will  has  been  revoked,  when  it  is  found  after  twenty- 
five  years,  among  waste  papers,  and  in  a  mutilated  condition, 

Lbgatee  nr  Will  is  Competent  Witness  to  Sustain  It  nr  Probate 
Fbooexdinqs.  He  is  not  a  party  to  the  suit,  nor  is  the  suit  prosecuted 
wholly  or  in  part  in  his  immediate  and  undivided  behalf,  within  the 
meaning  of  the  statute. 

In  1856,  Smith  presented  for  probate  an  instrument  par- 
porting  to  be  the  last  will  and  testament  of  Gertrude  Fletcher. 
The  will  bore  date  1824,  and  provided  that  the  property  should 
go  to  her  son;  or  in  the  event  of  his  death,  to  her  niece  and 
others.  On  the  hearing,  the  subscribing  witnesses  testified  tr 
their  signatures,  but  could  not  testify  whether  they  signed  be 
fore  or  after  the  testatrix  signed,  or  whether  they  saw  her  sign 
at  all.  The  contestants  of  the  will  offered  to  prove,  by  decla- 
rations and  letters  of  the  testatrix,  that  she  had  destroyed  the 
will,  and  that  the  mutilations  of  the  instrument  offered  for 
probate  were  intended  as  a  revocation;  but  the  court  refused 
to  admit  the  testimony.    One  of  the  witnesses  for  appellee 
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the  husband  of  the  principal  legatee.  The  manner  of  finding, 
toe  condition  of  the  will,  and  other  facte  appear  in  the  opin- 
ion. The  jury  returned  a  verdict  sustaining  the  will,  and  con- 
testants brought  error. 

0.  Hawkins  and  C.  L  WdUter,  for  the  plaintiffs  in  error. 
Henry  Smithy  for  the  defendant  in  error. 

By  Court,  Manning,  J.  The  will  was  made  and  executed 
in  the  state  of  New  York;  but  it  is  of  no  importance  whether 
it  was  executed  there  or  in  Michigan,  or  whether  the  testatrix 
at  the  time  was  a  resident  of  New  York  or  Michigan,  as  the 
law  of  each  state  was  complied  with  in  its  execution.  Nor 
was  there  any  error  in  admitting  the  depositions  of  Nolton, 
Hempstead,  and  Btarrin,  the  witnesses  to  the  will,  to  go  to  the 
jury  as  evidence  of  its  execution  and  publication  by  the  testa- 
trix. It  could  not  be  expected,  after  the  lapse  of  thirty  years, 
they  should  recollect  all  the  particulars  attending  the  execu- 
tion. It  was  for  the  jury  to  give  such  weight  to  their  evidence 
as  they  might  think  it  entitled  to,  under  all  the  circumstances 
of  the  case. 

But  the  judge  erred,  we  think,  in  refusing  to  receive  evidence 
of  the  declarations  of  the  testatrix  that  she  had  destroyed  her 
will,  and  in  not  admitting  a  letter  of  hers,  stating  her  will  was 
destroyed.  Such  evidence  is  not  admissible  as  proof  in  itself 
of  a  revocation,  for  the  statute  provides,  "  no  will,  nor  any  part 
thereof,  shall  be  revoked  unless  by  burning,  tearing,  canceling, 
or  obliterating  the  same,  with  the  intention  of  revoking  it,  by 
the  testator,  or  by  some  person  in  his  presence  and  by  his 
direction;"  "or  by  some  other  will,  codicil,  or  other  writing 
executed  in  the  manner  provided  for  the  execution  of  a  will:" 
Comp.  L.,  sec.  2833.  The  first  we  hear  of  the  will  after  its 
execution  in  1224  is  the  finding  of  it  by  Feeck  in  1849,  "  in  a 
barrel  among  a  lot  of  waste  paper,  newspapers,  pamphlets,  and 
some  old  letters."  He  says:  "  It  was  separated  at  the  top,  and 
was  in  a  number  of  pieces,  and  the  different  pieces  were  scat- 
tered loose  among  the  papers  in  the  barrel."  It  consisted  of  a 
number  of  half-sheets  of  paper,  some  of  which  were  separated 
in  two  pieces,  and  a  piece  was  torn  out  at  the  top.  He  gathered 
them  up,  matched  them,  and  fastened  them  at  the  top,  and 
kept  them  in  his  possession  five  and  a  half  years. 

A  will  found  as  this  was,  in  a  barrel  among  old  letters  and 
other  papers  of  no  account,  and  in  the  mutilated  condition 
stated,  needs  some  explanation  of  these  circumstances  to  admit 
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it  to  probate.  The  piece  torn  out  at  the  top  and  the  separa- 
tion of  the  half-sheets  cannot  be  accounted  for  by  the  age  of 
the  instrument.  They  are  evidence  of  violence,  or  an  inten- 
tional injury  to  the  instrument;  but  whether  done  by  the 
testatrix  or  some  other  person,  and  if  done  by  her,  whether 
accidentally,  or  intentionally  and  for  the  purpose  of  revoking 
her  will,  were  questions  of  fact  to  be  determined  by  the  jury- 
To  aid  them  in  arriving  at  a  correct  conclusion  on  these  points, 
and  not  as  separate  and  independent  evidence  of  a  revocation, 
we  think  the  declarations  of  the  testatrix  should  have  been 
permitted  to  go  to  the  jury  for  what  they  were  worth,  under 
all  the  circumstances:  See  opinion  of  Chancellor  Walworth,  in 
Betts  v.  Jackson,  6  Wend.  173. 

Foster  was  a  competent  witness  for  the  will.  Neither  he 
nor  his  wife,  who  is  a  legatee,  is  a  party  to  the  suit.  His  wife 
was  interested  in  the  matter  in  question,  or  in  the  event  of  the 
suit.  But  that  is  no  disqualification  under  the  statute,  unless 
the  suit  is  prosecuted  "  wholly  or  in  part  in  the  immediate  and 
undivided  behalf"  of  his  wife.  In  Freeman  v.  Spalding,  12 
N.  Y.  372,  it  was  held,  under  a  like  statute,  that  a  residuary 
legatee  was  a  competent  witness  for  the  executor,  in  a  suit 
brought  to  recover  a  debt  due  the  estate:  Washington  Bank  v. 
Palmer,  2  Sandf.  686;  Hart  v.  Stephens,  6  Q.  B.  987;  JKB  v. 
Kitching,  3  Com.  B.  299. 

Judgment  reversed,  and  a  new  trial  granted. 

The  other  justices  concurred. 


Wmrxasss*  Wast  of  Recollection  d  hot  Fatal  to  Will:  Jmdbmmr. 
ZmOrmge,  10  Am.  Deo.  237;  Pearmmr.  Wightmam,  12 M.  086;  not* to  WdA 
v.  Welch,  15  Id.  128;  Dewey  y.  Dewey,  85  Id.  867)  Jamosy  v.  Tksrme,  45  U 
424;  Gree*o*ghY.  Gnemmgh,  51  Id.  567. 


Nall  v.  Granger. 

[8  MlCHiaAH,  450.] 
MaRTOAOKB  D  NOT  IN  PRIVITT  WITH  MOBTQAOOB,  WOO  if  tllO  SB 

debtor,  union  the  mortgage  was  made  after  the  execution  had 
lien  on  the  property. 
Lett  of  Execution  ox  Pbopebtt  dobs  hot  Amor  Pb20b~aoquibjd>  Bboi 

OF  MOBTGAGSX. 

Sheriff's  Rbtubn  oil  Execution  d  not  Conclusive  ai  to  Ton  of  Lbtt, 

and  a  mortgagee  may  ahow  that  the  lory  was  made  alter  the  time  named 
in  the  return,  and  after  hie  rights  had  aooraed. 
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Mpmtoamm  mat  Imfbaoh  Shxuft's  Rbtubh  ojt  Oboovd  car  Fa*,ui>  in  aa 
action  of  replevin  against  the  purchaser  at  aa  execution  sale,  and  show 
that  the  lery  waa  actually  made  after  the  mortgage,  and  that  the  date 
en  the  return  waa  falaified  by  the  oollnrion  of  the  aheriff  and  purchaser. 


Gkoboe  N.  Pottbb,  a  sheriff,  levied  on  and  sold  certain  oxen 
and  a  hone  tinder  an  execution  against  M.  H.  Crafts,  and 
Granger,  the  defendant,  became  the  purchaser.  By  the  sher- 
iff'e  return  the  levy  appeared  to  have  been  made  on  August 
26th,  and  the  sale  November  23d.  On  November  10th,  Crafts 
had  mortgaged  the  property  to  plaintiffs.  Plaintiffs  sued  in 
replevin  to  recover  the  property,  and  proved  the  mortgage. 
Defendant  put  in  evidence  the  sheriff 's  return,  naming  August 
26th  as  the  date  of  the  levy.  Plaintiffs  then  offered  to  show 
that  the  levy  was  not  made  on  the  day  named;  that  it  was  not 
mSejp  till  after  November  10th,  if  made  at  all;  and  that  the 
return  was  a  false  and  fraudulent  one — the  result  of  collusion 
between  the  sheriff  and  the  purchaser.  The  court  refused  to 
admit  evidence  in  proof  of  these  offers,  declaring  the  sheriff's 
return  to  be  conclusive  in  this  action,  and  gave  judgment  for 
defendant.    Plaintiffs  appealed. 

Shaw  and  Bronson,  for  the  plaintiffs  in  error. 

Blair  and  Qibwn,  for  the  defendant  in  error. 

By  Court,  Cheistianct,  J.  Whether,  as  a  general  rule,  the 
return  of  a  sheriff  upon  an  execution  is  conclusive  upon  the 
defendant  in  the  execution,  and  those  claiming  by  privity 
from  him,  or  only  prima  facie  evidence,  and  liable  to  be  im- 
peached for  fraud  of  the  sheriff,  is  a  question  not  necessary  to 
the  decision  of  this  case,  and  upon  which,  therefore,  we  ex- 
press no  opinion. 

To  place  the  plaintiffs  in  this  case  in  privity  with  the  exe- 
cution debtor,  within  the  meaning  and  spirit  of  the  rule  which 
would  bind  them  to  the  same  extent  as  he  would  be  bound,  they 
must  have  acquired  their  right  to  the  property  in  question  after 
the  execution  had  become  a  lien  upon  the  property;  in  other 
words,  after  a  levy  of  the  execution  upon  it  as  the  property  of 
the  execution  debtor.  If  the  plaintiffs9  rights  to  the  property 
had  become  vested  in  good  faith  prior  to  the  levy,  no  such 
privity  existed  between  them  and  the  execution  debtor  at  the 
time  of  the  subsequent  levy  as  could  in  any  respect  make  his 
rights  the  measure  of  theirs  as  between  them  and  a  purchaser 
under  the  execution.  Because,  if  the  levy  was  made  after  the 
lights  of  the  plaintiffs  had  in  good  faith  attached  to  the  prop* 
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erty,  the  defendant  in  the  execution,  the  mortgagor,  was  not 
himeelf  bound  or  affected  by  the  levy,  and  had  no  rights  in 
the  property  to  be  affected  by  it;  his  rights  in  and  control 
over  the  property  had  been  transferred  to  and  vested  in  the 
plaintiffs,  at  a  time  when  he  had  a  perfect  right  so  to  transfer 
it,  and  when  no  lien  upon  it  existed  under  the  execution;  and 
none  could  thereafter  be  acquired  as  against  the  plaintiffs. 

If  no  such  privity  existed  between  the  plaintiffs  and  their 
mortgagor  at  the  time  the  levy  was  made,  the  return  could 
not  affect  the  rights  of  the  plaintiffs  by  reason  of  any  effect  it 
might  be  supposed  to  have  upon  the  execution  debtor;  and 
whether  such  privity  did  or  did  not  exist  at  the  time  of  the 
levy,  or  afterwards,  must  depend  entirely  upon  the  question 
whether  the  levy  had  in  fact  been  made  prior  to  the  time 
when  the  plaintiffs'  rights  attached  under  the  mortgage.  To 
make  the  sheriff's  return,  therefore,  conclusive  evidence  against 
these  plaintifft  of  the  time  when  the  levy  was  made,  is  to  use 
the  return  first  to  establish  conclusively  the  fact  of  such  priv- 
ity, without  which  the  plaintiffs  could  not  be  affected  by  the 
return,  and  then,  in  consequence  of  the  privity  thus  established, 
to  bind  the  plaintiffs  conclusively  as  to  the  date  of  the  levy 
shown  by  the  return.  It  is  manifest  that  this  is  reasoning  in 
a  circle.  The  fact  of  such  privity  is  made  the  premises  for 
this  conclusion,  and  the  conclusion  itself  is  the  only  proof  of 
the  premises. 

The  whole  process  by  which  the  conclusion  is  reached  takes 
for  granted — nay,  assumes  as  conclusively  established — the 
very  fact  to  be  proved,  and  without  proof  of  which  the  result 
could  not  be  reached.  Thus,  the  execution  gave  no  right  to 
the  sheriff  to  take  any  property  of  the  plaintiffs,  but  only  that 
of  the  execution  debtor.  To  give  the  sheriff  any  right  to  make 
a  return  which  could  affect  their  property,  or  the  rights  of  the 
plaintiffs,  the  execution  must  have  been  levied  upon  the  prop- 
erty before  the  plaintiffs  acquired  it  from  the  execution  debtor. 
If  the  levy  had  not  been  previously  made,  the  sheriff  could 
have  no  authority  to  make  any  return  which  could  affect  their 
rights  in  it;  and  to  make  his  return  conclusive  evidence  of 
the  very  fact  without  which  he  had  no  power  to  make  the  re- 
turn, or  to  state  officially  the  fact,  is  a  process  which  ends 
where  it  begins — by  assuming  conclusively,  independent  of  the 
return,  and  yet  as  a  prerequisite  to  it,  the  very  fact  sought  to 
be  proved  by  it,  and  without  which  it  can  have  no  validity. 

The  purpose  of  a  sheriff's  return  to  an  execution  is  not  to 
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decide  upon  rights  of  property  between  the  execution  debto* 
and  third  persons.  But  the  theory  which  would  make  the 
sheriff's  return  conclusive  upon  the  plaintiffs  in  the  present 
case  would  give  him  the  power  to  determine  this  question  of 
property  conclusively,  and  without  appeal.  It  would  even 
give  him  the  power,  by  a  stroke  of  the  pen,  to  divest  property 
rightfully  vested  in  third  persons,  to  transfer  it  to  the  execu- 
tion debtor,  and  to  satisfy  his  execution  from  it,  without  any 
trial  of  the  right,  and  by  an  arbitrary  process  not  subject  to 
review. 

The  evidence  offered  by  the  plaintiffs,  had  it  come  up  to  the 
offer,  would  have  shown  such  an  abuse  of  power  in  the  present 
case;  it  would  have  6hown  that  no  levy  had,  in  fact,  been 
made  till  long  after  the  rights  of  the  plaintiffs  had  accrued; 
that  there  was,  therefore,  no  privity  existing  between  the 
debtor  and  the  plaintiffs,  and  that  the  sheriff  had  no  authority 
to  make  a  return  affecting  them  or  the  property;  that  the  re- 
turn was  purposely  dated  back  to  a  period  anterior  to  the 
plaintiffs1  mortgage,  for  the  very  purpose  of  defrauding  them 
by  subjecting  the  property  to  the  execution.  The  evidence 
was  therefore,  we  think,  clearly  admissible. 

But  there  is  still  another  ground  upon  which  the  judgment 
should  be  reversed.  The  plaintiffs  offered  further  to  show  that 
the  defendant  himself  (who  claimed  the  property  by  purchase 
at  the  sheriff's  sale)  knew  that  no  levy  had  been  made  prior 
to  the  tenth  of  November — long  after  the  mortgage  to  plaintiffs 
had  been  executed  and  filed;  that  he  knew  of  the  mortgage, 
and  by  collusion  at  the  time  of  the  sale,  with  the  sheriff,  was 
to  procure  from  him  a  return  that  he  had  made  such  levy  be* 
fore  the  execution  of  the  mortgage;  that  the  defendant  had 
admitted  substantially  these  facts,  and  also  admitted  that 
the  sheriff  had  agreed  to  indorse  bis  levy  on  the  execution  as 
of  a  day  prior  to  the  execution  of  the  mortgage,  and  that  this 
was  a  condition  upon  which  he  purchased  the  property. 

These  facts,  if  proved,  to  say  nothing  of  the  fraudulent  abuse 
of  official  power  by  the  sheriff  in  falsifying  the  record  of  his 
official  acts,  would  have  shown  that  the  defendant  himself, 
with  full  knowledge  of  the  plaintiffs'  rights,  had  deliberately 
entered  into  an  unlawful  and  corrupt  combination  for  the  pur- 
pose of  obtaining  the  property  from  the  plaintiffs  by  the  gross- 
est fraud  and  falsehood,  and  that  he  stood  before  the  court  in 
the  attitude  of  a  swindler,  having  no  claim  which  did  not 
spring  from  his  own  deliberate  fraud,  and  asking  the  court  to 
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aid  him  iii  obtaining  the  reward  of  his  iniquity  by  giving  effect 
to  his  own  fraud  against  innocent  parties.  Courts  of  justice 
cannot  be  made  the  instruments  for  carrying  into  effect  such 
schemes  of  fraud.  If  parties,  in  a  case  like  the  present,  are 
ever  precluded  from  impeaching  a  sheriff's  return  on  the 
ground  of  fraud,  it  is  only  to  protect  innocent  parties  whose 
rights  depend  upon  his  official  acts;  not  to  protect  a  fraudu- 
lent purchaser  from  the  consequences  of  his  own  fraud.  We 
think  all  the  evidence  offered  by  the  plaintiffs  in  this  case 
should  have  been  admitted.  The  judgment  must  be  reversed, 
and  a  new  trial  granted. 

The  other  justices  concurred. 


Liability  of  Property  Covered  bt  Chattel  Mortoagb  to  execution 
er  attachment  against  the  mortgagor:  See  TcmnahiU  v.  Tattle,  61  Am.  Dee. 
480,  endnote  491. 

Execution  is  Leeh  oklt  after  Levy:  Johnson  v.  Oorham,  65  Am.  Dee. 
601,  and  note  603,  where  prior  cases  in  this  series  are  collected. 

Return  of  Levy  of  Execution  oh  Real  Property  cannot  be  Contra- 
dicted by  Any  One:  Ladd  v.  Wiggin,  69  Am.  Dec  661;  Btythe  v.  IHofc- 
ards,  13  Id.  672;  note  to  Mitchell  v.  IApe,  29  Id.  121;  Stevens  v.  Brown,  23  Id. 
215,  and  note  217,  on  the  conclusiveness  of  an  officer's  return,  and  where 
other  cases  are  cited. 

Title  of  Execution  Purchaser  is  not  Affected  by  Sheriff's  Return. 
A  mistake  in  the  date  may  be  corrected  at  any  time:  Bitter  v.  ScanneU,  70 
Am.  Deo.  775,  and  note  779;  Phitlipe  v.  Coffee,  63  Id.  357,  and  note  361. 

The  principal  case  was  cited  in  Michel*  v.  Stork,  52  Mich.  263,  to  the 
point  that  aperaon  not  a  party  or  privy  to  the  proceeding  in  which  a  retain 
is  made  is  never  concluded  by  it  from  showing  the  real  fact.  This  case  is  on 
the  conclusiveness  of  a  return  of  service,  and  glitters  with  authorities,  among 
which  Mr.  Justice  Cooley  has  liberally  cited  the  American  Decisions  and 
American  Reports.  In  Wallen  v.  Bowman,  45  Id.  335,  it  was  said  that  the 
fact  in  issue  in  the  principal  case  was  the  act  of  the  officer  publicly  performed; 
but  when  an  officer  levies  on  property,  the  question  whether  he  levies  as  upon 
a  complete  title,  or  only  on  some  imperfect  or  incumbered  interest,  is  a  mat- 
ter resting  in  intent,  and  respecting  which  he  is  under  no  necessity  of  making 
any  public  statement  whatever,  or  any  statement  beyond  what  he  enters  on 
his  writ.  Moreover,  if  he  should  first  make  the  levy  subject  to  a  mortgage, 
he  would  have  a  right  to  change  it  afterwards,  and  the  indorsement  on  his 
writ  is  the  evidence  of  his  final  action. 
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Smalley  v.  Masten. 

[8  Michigan,  639.] 

Woods  "Principally  Ekoagxd"  ih  Statute,  Exjootchq  vbom  Execu- 
tion tools,  implements,  etc,  to  the  amount  of  two  hundred  and  fifty 
dollars,  to  enable  a  person  to  carry  on  the  business  in  which  he  is 
M  wholly  or  principally  engaged,"  are  not  to  be  construed  with  reference 
to  the  productiveness  or  profit  of  one  kind  of  business  over  another, 
where  two  or  more  occupations  are  followed  at  the  same  time;  but  with 
reference  to  the  occupation  or  business  on  which  the  party  chiefly  relies 
for  a  livelihood,  and  which  engrosses  the  most  of  his  time  and  attention, 
not  for  a  day,  or  week,  or  month,  but  through  the  year. 

On  Engaged  ih  Two  Occupations,  and  Claiming  Peopkett  as  Exempt 
nunc  Execution,  will  not  bn  Pkriottxd  to  Prove,  in  a  replevin  suit 
to  recover  the  property  claimed  as  exempt,  which  of  his  two  occupations 
would  be  likely  to  bring  him  in  the  most 

Replevin  brought  by  Masten  against  Smalley,  to  recover  a 
span  of  horses  and  wagon,  levied  upon  by  the  latter  as  sheriff, 
etc.,  and  which  Masten  claimed  as  exempt  to  enable  him  to 
carry  on  the  business  of  farming.  It  was  shown  on  the  trial 
that  plaintiff  carried  on  a  farm,  and  was  also  engaged  in  busi- 
ness as  a  tailor.  Plaintiff's  counsel  asked  one  of  his  wit- 
nesses which  of  these  occupations  would  be  likely  to  bring 
plaintiff  in  the  most.  Defendant  objected  to  this  question,  but 
his  objection  was  overruled,  and  the  witness  answered  that  he 
supposed  farming  would,  from  what  he  knew.  The  charge  is 
stated  in  the  opinion.    Judgment  for  Masten. 

M.  McQee,  for  the  plaintiff  in  error. 

Blair  and  Gibson,  for  the  defendant  in  error. 

By  Court,  Manning,  J.  "  The  tools,  implements,  materials, 
stock,  apparatus,  team,  vehicle,  horses,  harness,  or  other  things 
to  enable  any  person  to  carry  on  the  profession,  trade,  occupa- 
tion or  business  in  which  he  is  wholly  or  principally  engaged, 
not  exceeding  in  value  two  hundred  and  fifty  dollars"  (Comp. 
Laws,  sec.  4465),  are  exempt  from  levy  and  sale  on  execution. 
The  words  " principally  engaged"  are  not  to  be  construed 
with  reference  to  the  productiveness  or  profit  of  one  kind  of 
business  over  another,  where  two  or  more  occupations  are  fol- 
lowed at  the  same  time,  but  with  reference  to  the  occupation 
or  business  on  which  the  party  chiefly  relies  for  a  livelihood, 
and  that  engrosses  the  most  of  his  time  and  attention;  not  for 
a  day,  or  week,  or  month,  but  through  the  year.  We  therefore 
think  the  court  erred  in  allowing  the  plaintiff  below,  who  is 
the  defendant  in  error,  to  prove  which  of  his  two  occupations, 
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tailoring  or  farming,  would  be  likely  to  bring  him  the  most 
A  new  business,  embarked  in  as  an  experiment  merely,  might 
temporarily  produce  more,  and  require  more  personal  atten- 
tion than  the  old,  and  yet  the  latter  be  one's  principal  occupa- 
tion, because  most  relied  on  or  looked  to  for  a  livelihood,  and 
the  one  that  would  be  held  on  to  if  compelled  to  abandon  either. 

The  judge  was  requested  to  charge  that  if  the  plaintiff  gave 
his  principal  time  and  attention  to  the  business  of  tailoring, 
the  property  replevied  would  not  be  exempt.  This  he  refused, 
but  did  charge  the  jury  that  it  was  proper  for  them  to  consider 
the  amount  or  extent  of  the  different  kinds  of  business  in 
which  he  was  engaged,  as  well  as  his  personal  labor;  that 
personal  labor  was  not  a  positive  or  absolute  test  of  the  busi- 
ness in  which  he  was  principally  engaged,  but  was  a  circum- 
stance to  be  left  to  them  for  their  consideration,  There  was 
nothing  wrong  in  this.  Still,  the  jury  may  have  been  influ- 
enced more  or  less  in  rendering  the  verdict  they  did  by  the 
evidence  already  referred  to.    They  probably  were. 

Judgment  is  reversed,  and  new  trial  ordered. 

The  other  justices  concurred. 


MOYNAHAN   V.    MOOBE. 

[9  MICHIGAN,  9.] 

Tjjxdmr  Made  to  Prooubk  Possession  or  Pbopekttcah  Hasdlt  bsCaito 
Conditional  because  it  is  accompanied  with  a  demand  far  the  property. 

Objection  Mads  at  Timb  or  Tender  Precludes  All  Othxbs,  and  if  that 
be  not  well  grounded,  the  tender  will  be  held  good. 

Thhdeb  Suttkhent  in  Amount  to  Discharge  M  boh  a  nip's  Lien  wok  Re- 
pair or  Personal  Property  is  not  Vitiated  bt  Condition  that  the 
property  ahaU  be  delivered  np,  where  the  only  objection  made  to  the 
tender  was  that  the  amount  was  insufficient. 

Mbohanid's  Lies  d  Discharged  bt  Sufficient  Tender,  and  the  mechanic 
can  thereafter  only  rely  upon  the  personal  responsibility  of  his  employer* 
who,  in  bringing  replevin  for  his  property,  is  not  obliged,  in  order  to 
keep  his  tender  good,  to  bring  the  money  into  court. 

Thb  facts  are  stated  in  the  opinion. 

H.  A.  Morrow,  for  the  plaintiff  in  error. 

X.  Bishop,  for  the  defendant  in  error. 

By  Court,  Martin,  C.  J.  The  plaintiff  employed  the  defend- 
ant to  repair  a  carriage,  and  the  defendant  retained  the  carriage 
wider  a  mechanic's  lien  for  the  amount  due  him  far  making 
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such  repairs.  To  obtain  possession  of  the  property,  the  plain* 
tiff  tendered,  as  the  jury  finds,  sufficient  to  discharge  the  lien. 
This  tender  necessarily  operated  to  release  the  property,  and 
the  plaintiff  was  entitled  to  immediate  possession  of  it  That 
such  would  be  the  effect  of  an  unconditional  tender  is  not 
doubted;  but  as  the  tender  in  this  case  was  made  upon  condi- 
tion that  the  carriage  should  be  delivered  up,  it  is  thought  that 
it  has  not  such  effect  A  tender  made  to  procure  the  posses- 
sion of  property  can  hardly  be  called  conditional  because  it  is 
accompanied  with  a  demand  for  the  property.  But  it  does  not 
appear  that  any  objection  was  made  to  the  tender  by  the  de- 
fendant, except  for  insufficiency — he  demanding  more  than 
the  sum  offered;  and  as  the  jury  find  that  sufficient  was  ten- 
dered, the  tender  was  good,  even  were  the  strictest  rule  to  pre- 
vail; upon  the  well-established  principle  that  an  objection! 
made  at  the  time  of  the  tender  precludes  all  others,  and  if  that 
be  not  well  grounded,  the  tender  will  be  held  good. 

It  is  claimed  that  the  want  of  the  money  in  court  obviates 
the  effect  of  the  tender.  Were  this  an  action  by  Moore  to  re- 
cover compensation  for  the  repairs,  the  want  of  the  money  in 
court  would  render  the  tender  nugatory;  as  the  effect  of  tender 
in  such  cases  is  to  stay  interest  and  relieve  from  costs,  and 
therefore  the  party  making  the  tender  must  always  have  the 
money  within  reach  of  his  creditor.  But  in  this  case  the  tender 
having  once  operated  to  discharge  the  lien,  it  was  gone  forever, 
and  nothing  could  revive  it.  The  reasons  which  require  the 
money  to  be  brought  into  court  do  not  apply  in  such  a  case. 
By  refusing  to  receive  the  money  tendered,  the  defendant  lost 
his  lien,  and  can  only  rely  upon  the  personal  liability  of  the 
plaintiff. 

The  judgment  is  reversed,  and  a  new  trial  granted. 

The  other  justices  concurred. 


The  pbinoxfal  clabb  wis  otto  in  each  of  the  following  authorities,  and 
to  the  point  stated:  In  Fosdkkr.  Van  Husan,  21  Mich.  570,  it  was  cited  to 
the  second  point  in  the  syllabus,  supra.  A  tender  of  the  amount  of  a  lien 
upon  land  extinguishes  the  lien,  and  the  creditor  loses  his  right  to  all  collat- 
eral securities;  although  it  does  not,  without  acceptance,  extinguish  the  debt, 
or  release  the  debtor  from  personal  liability:  Caruthers  v.  Humphrey,  12  Id. 
278;  and  this  is  true  of  a  mortgage  lien;  Stewart  v.  Brown,  48  Id.  387;  Flan- 
ders y.  Chamberlain,  24  Id.  310;  Potts  v.  Plaisted,  30  Id.  160.  And  it  is  not 
necessary  to  keep  the  tender  good:  Stewart*.  Brown,  supra;  Potts  v.  Plaistsd, 
supra.  After  legal  tender  and  refusal,  the  mortgage  gives  no  right  to  disturb 
the  mortgagor  in  his  possession:  Stewart  v.  Brown,  supra;  and  after  such  tender, 
trover  or  replevin  may  be  brought  for  the  property:  Flanders*.  Chamberlain, 
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Tinder,  lis  Sufficiency  asd  Effbct.— 1.  Sufficiency. — a.  General 
Requisites  of  Good  Tender,  and  Effect  thereof.— The  subject  of  this  note  will  be 
discussed  without  treating  of  questions  of  pleading  and  eridenoe  concerning 
a  tender,  the  constitutionality  of  legal-tender  acts,  or  their  construction  and 
effect,  and  without  showing  when  a  tender  is  sufficient  as  a,  foundation  for 
specific  performance.  In  the  absence  of  a  special  agreement,  debts  may  be 
paid  and  contracts  discharged  in  anything  that  is  made  legal  money:  Wright 
v.  Jacobs,  61  Mo.  23.  The  limits  of  this  note  will  not  permit  a  discussion  of 
what  is  money,  but  it  may  be  said  that  the  phrase  "  objection  to  the  money  " 
has  been  construed  to  have  reference,  not  to  the  amount  of  the  tender,  bat 
only  to  the  character  of  the  money:  Chicago  etc.  v.  Northwestern  U.  P.  Co*,  38 
Iowa,  377.  It  is  the  duty  of  a  debtor  of  money  to  seek  his  creditor,  and  to 
make  payment  of  his  debt  wheresoever  he  may  be  found  in  the  state:  LitteU 
v.  Nichols's  Adm'rs,  Hard.  71;  King  v.  Finch,  60  IncL  420;  Grussyv.  Schneider, 
55  How.  Pr.  188;  Houbie  v.  Volkening,  49  Id.  169;  but  the  debtor  is  not 
bound  to  go  to  another  state  to  tender  the  money  to  his  debtor:  Gitt  v.  Bradley, 
21  Minn.  15.  And  where  the  purchaser  is  absent  from  the  state  when  a  re- 
demption is  sought,  and  so  continues  up  to  the  last  day  allowed  by  the  statute 
for  making  a  tender  and  offer  to  redeem,  the  creditor  may,  on  that  day,  file 
his  bill  in  equity  to  redeem,  after  making  a  tender  therein  and  depositing  the 
money  in  court:  Trimble  v.  Williamson,  49  Ala.  525.  So  must  he  find  him  if 
within  the  state,  and  tender  performance  of  his  contract,  where  no  place  is 
fixed:  Roberts  v.  Beatty,  2  Penr.  &  W.  63;  S.  C,  21  Am.  Dec  410;  Harris  v. 
Mulock,  9  How.  Pr.  402.  To  constitute  a  valid  tender,  he  who  makes  it  mart 
be  ready  to  pay,  and  must  actually  offer  to  pay:  Sargeant  v.  Graham,  22  Am. 
Dec  469;  North  v.  Mallett,  2  Id.  622;  Sands  v.  Lyon,  18  Conn.  18;  Holmes 
v.  Holmes,  12  Barb.  137.  A  tender,  to  be  valid,  must  also  be  unconditional, 
and  the  money  or  other  thing  to  be  tendered  must  be  actually  produced, 
unless  the  creditor  dispenses  with  it  either  by  an  express  declaration,  or  other 
equivalent  act:  Holmes  v.  Holmes,  12  Barb.  137;  Berthold  v.  Reybum,  37  Mo. 
586;  Browne  v.  Gtimore,  22  Am.  Dec  223,  and  note  224;  Fuller  v.  Little,  7  N. 
H.  535;  Laddr.  Patten,  1  Cranch  0.  C.  263;  Bakemanv.  Pooler,  15  Wend.  637; 
Eastland  v.  Longshorn,  1  Nott  &  M.  194;  Strong  v.  Blake,  46  Barb.  227;  Mor- 
ton v.  Wells,  1  Tyler,  384.  But  in  making  a  tender,  actual  production  of  the 
money  or  property  to  be  tendered  is  not  necessary,  if  the  party  to  whom  it  is 
offered  refuses  to  receive  it:  Holmes  v.  Holmes,  12  Barb.  137;  Rudolph  v. 
Wagner,  36  Ala.  698;  Hcaard  v.  Loring,  10  Gush.  267;  Strong  v.  Blake,  46 
Barb.  227;  Appleton  v.  Donaldson,  3  Pa.  St.  381;  Gidhmanv,  Ream,  8  Neb.  502; 
Rogers  v.  Rutter,  11  Gray,  410.  A  tender  must  also  be  made  in  good  faith: 
Fisk  v.  Holden,  17  Tex.  408;  and  the  one  to  whom  it  is  offered  most  also  be 
present  and  have  an  opportunity  to  object  to  or  accept  it:  Sloan  v.  Petrie,  16 
HI.  262;  Morion  v.  Wells,  1  Tyler,  384;  Strong  v.  Blake,  46  Barb.  227.  Thus 
a  woman  engaged  in  her  ordinary  vocations  is  not  bound  to  know,  at  all 
times,  what  is  owing  to  her  upon  a  mortgage,  and  to  be  ready  to  determine 
forthwith,  without  opportunity  for  examination  and  computation,  whether 
she  will  accept  any  particular  sum  oftered  ner.  She  must  have  a  reasonable 
opportunity  to  satisfy  herself  what  her  rights  are:  Root  v.  Bradley,  49  Mich. 
27.  It  must  also  be  always  of  a  definite  and  certain  character:  Eastland  v. 
Longshorn,  1  Nott  &  M.  194;  PuUtfer  v.  Shepard,  36  HL  613.  A  tender  suffi. 
cient  to  discharge  a  contract  must  be  so  complete  and  perfect  as  to  vest  the 
absolute  property  in  the  person  to  whom  it  is  tendered:  Schroder  v.  Wofflm, 
21  IncL  238.  It  is  also  essential  to  its  validity  that  the  tender  be  kept  good, 
and  that  the  money  tendered  should  be  brought  into  and  remain  in  court: 
Mohn  v.  Stontr,  14  Iowa,  115. 
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A  lander  ia  not  objeotiooable  beoauae  it  ia  for  a  larger  eum  than  the  amount 
dve:  PaUarmm  v.  Cbac,  26  Ind.  261;  bat  if  made  during  the  pendency  of  a 
emit,  it  must  include  the  ooata  up  to  the  time  of  tender:  Burt  v.  Dodge,  13 
Ohio,  131.    A  creditor  cannot  be  required  to  accept  a  part  of  a  debt  which 
baa  not  become  doe:  Saunders  v.  Fro*,  16  Am.  Deo.  39^.    See  same  caee  at 
to  tender  of  principal  and  interest  when  only  the  latter  ia  doe.    There  can 
be  no  tender  after  a  contract  ia  broken  and  uncertain  damagea  hare  accrued! 
Robert*  v.  Beatty,  21  Id.  410;  and  the  benefit  of  a  tender  ia  loat  by  a  subse- 
quent demand  and  refnaal:  Boss  v.  Brown,  1  Id.  22.    An  •'  offer  in  writing,* 
under  aection  816  of  the  Oregon  oode,  to  pay  a  definite  anm  of  money,  or  to 
deliver  a  particular  thing,  takes  the  place  of  the  actual  production  and 
proffer  of  the  money  to  be  paid,  or  thing  to  be  delivered,  but  does  not  dis- 
pense with  the  Toariinena  and  ability  on  the  part  of  the  person  -»**™g  the 
offer,  to  pay  or  deliver,  at  the  time  the  offer  ia  made:  Laid  v.  Mason,  10  Or. 
808.    A  check  is  not  a  good  tender:  Qruesy  v.  Schneider,  60  How.  Pr.  134; 
Poague  v.  Qreenleie  Adm'r.  22  Oratt  724;  Harding  v.  Commercial  Loan  Co.,  84 
HI.  251;  Sloan  Y.Petrie,  16  Id.  262;  and  cannot  aa  such  be  deposited  in  court: 
Lewis  v.  Larson,  45  Wis.  353.    Aa  to  deposit  of  a  deed,  aee  Anderson  v. 
Mills,  28  Ark.  175;  or  land-warrant:  Bolster  v.  Post,  57  Iowa,  608;  or  promie- 
•ory  notes:  Mason  v.  Croon,  24  Ga.  211.     Whether  a  creditor  received  a 
check  aa  payment,  ia  a  question  for  the  jury:  Hough  v.  May,  4  Ad.  &  EL  964. 
The  fact  that  the  maker  of  a  promissory  note  has  money  in  bank  where  the 
note  ia  payable,  but  which  ia  not  set  apart  by  him  for  that  purpose,  will  not 
enpport  a  plea  of  tender:  Myers  v.  Byington,  34  Iowa,  205.    An  offer  to  draw  a 
check  ia  no  tender:  Dunham  v.  Jackson,  6  Wend.  22.    A  bank  certificate  of 
deposit  ia  not  available  to  redeem  land  sold  on  execution:  Dougherty  v. 
Hughes,  3  Iowa,  92;  nor  a  certified  check:  Thorns  v.  Ban  Francisco,  4  OaL  127. 
City  orders  are  also  unavailable  aa  a  legal  tender:  Gomstockv.  Cage,  91  HI. 
828;  City  of  Helena  v.  Turner,  36  Ark.  577;  or  county  orders:  Perry  v.  Col* 
quia,  63  Ga.  311;  contra:  Howell  v.  Hogins,  37  Ark.  110,  holding  them  good 
in  payment  of  taxes.    Aa  to  a  state  auditor's  warrant,  aee  Commonwealth  of 
Kentucky  v.  Bodes,  5  lion.  818;  or  a  post-office  order:  Cordon  v.  Strange,  1 
Kxoh.  477.    A  tender  of  the  creditor's  own  promissory  note  then  due  ia 
insufficient:  Caryy.  Bancroft,  14  Pick.  316;  Bellows  y.  Smith,  9  N.  H.  285; 
Allen  v.  HartJUld,  76  HI.  358;  Wilmarth  v.  Mountford,  4  Wash.  C.  C.  79; 
Barker  v.  Wojbridge,  14  Minn.  469.    See,  on  this  point,  BcUy.  Ballance,  1 
Dev.  L.  391;  Foley  v.  Mason,  6  Md.  37;  Thorp  v.  Wegefarth,  56  Pa.  8t  82; 
Dekou  v.  Stetson,  9  Met.  341;  Williams  v.  Dooley,  53  Ga.  71.    If  a  check,  how- 
ever, be  received  without  objection,  on  the  ground  that  it  ia  a  check,  it  ia  a 
valid  tender:  Jones  v.  Arthur,  8  DowL  Pr.  442;  Mitchell  v.  Vermont  Co.,  67 
N.  T.  280;  but  the  creditor's  mere  silence  has  been  held  not  to  be  a  waiver: 
Jennings  v.  Mendenhall,  7  Ohio  St  257. 

Where  the  creditor  ia  at  the  window  of  his  own  house,  and  will  not  admit 
the  debtor  within  the  house,  a  tender  to  him  there  is  sufficient:  Wing  v. 
Davit,  7  Me.  31;  it  ia  also  sufficient  where  the  creditor  orders  the  debtor 
away,  or  repulses  him:  Sonde  v.  Lyon,  18  Conn.  18;  Meserole  v.  Archer,  3 
Boaw.  376;  Harris  v.  Muloch,  9  How.  Pr.  402;  or  refuses  to  remain  while  the 
money  ia  counted:  Raines  v.  Jones,  23  Tenn.  490;  and  aee  Knight  v.  Abbott, 
SO  Vt.  677.  A  tender  by  the  agent  of  the  debtor,  of  the  whole  sum  demanded 
by  the  creditor,  by  pulling  out  his  pocket-book  and  offering  to  pay  it,  if  the 
creditor  would  go  into  a  public  house  near  by,  ia  sufficient:  Bead  v.  Oolding, 
2  Man.  &  SeL  86.  Objection  waa  made  to  a  tender  of  plaintiff 'a  check,  be- 
not  certified,  and  he  withdrew  with  defendant's  consent*  and  returned 
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III  about  two  hoar*  with  the  check  certified:  Held,  that  defendant's  objection 
that  the  hour  for  performing  the  contract  had  passed  could  not  prevail:  Duffif 
r.  O* Donovan,  46  N.  T.  228.  An  offer  to  go  up  stairs  and  fetch  the  amount 
has  been  held  good:  Harding  v.  Doxies,  2  Gar.  &  P.  77;  bat  not  where  a  man 
•aid:  "  I  have  got  the  money,  and  will  go  a  mile  to  fetch  it: "  Id.  78;  and  set> 
Famsworih  v.  Howard,  1  Coldw.  215;  or,  "get  it  the  next  morning: "  Blair 
v.  Hamilton,  48  Ind.  32;  or  where  the  debtor,  saying  he  would  pay  so  much, 
pat  his  hand  into  his  pocket  to  take  oat  the  money,  bat  the  creditor  left  the 
room  before  he  could  produce  it:  Leatherdale  v.  Sweep/tone,  3  Oar.  &  P.  342; 
bat  see  Bakeman  v.  Pooler,  15  Wend.  637,  Thome  v.  Mosher,  20  N.  J.  Eg. 
257,  and  cases  cited  infra,  as  to  the  effect  of  evading  a  tender.  If  a  creditor 
designedly  absents  himself  from  home,  for  the  fraudulent  purpose  of  avoiding 
a  tender,  he  cannot  afterwards  object  that  no  tender  was  made:  Soutkworth 
v.  Smith,TCaah.  891;  Barton  v.  MtKehoay,  22  N.  J.  L.  165;  Judd  y.  Ensign,  & 
Barb.  258;  KUngv.  ChUds,  30 Minn.  366;  and  so,  though  the  creditor  ia  absent, 
though  without  such  design:  Smith  v.  SmUh,  25  Wend.  405;  SmUh  v.  Smith, 
2  Hill,  851;  Howard  v.  Holbrook,  0  Bosw.  237;  Tasker  v.  BarUeU,  5  Cash.  359; 
Houbie  v.  Volkening,  49  How.  Pr.  169;  and  see  Holmes  v.  Holmes,  12  Barb.  137; 
S.  C,  9  N.  T.  625;  Watson  v.  Sawyers,  54  Miss.  64;  GUI  v.  Bradley,  21  Minn. 
15;  Thomas  v.  Mathis,  92  Ini  560;  Trimble  v.  Williamson,  49  Ala.  525;  Barton 
v.  MeRelway,  22  N.  J.  L.  165;  or  refuses  to  receive  the  money  himself  and  to 
give  the  name  of  the  party  to  whom  he  claims  to  have  assigned  the  obligation: 
JVite  v.  Simpson,  34 N.  J.  Eq.  436;  NoyesY.  Clark,  7  Paige,  179;  Strafford*. 
Welch,  59  N.  H.  46.  If  a  creditor,  who  has  purposely  avoided  a  tender, 
brings  his  action  so  soon  thereafter  that  a  tender  could  not  be  made,  this  will 
excuse  the  debtor:  Qilmore  v.  Holt,  4  Pick,  257;  Schroeder  v.  Laubenhekner, 
50  Wis.  480;  Fish  v.  Williams,  75  Me.  217;  Whelan  v.  BeUley,  61  Mo.  565. 

b.  Illustrations  of  Sufficient  Tender. — An  offer  to  pay  by  one  having  the 
money  on  his  person,  and  which  is  refused,  is  a  good  tender  without  showing 
the  money:  Appleton  v.  Donaldson,  3  Pa.  St.  381.  If  the  person  to  whom 
money  is  tendered  refuses  to  accept  it,  but  upon  its  being  left  with  him 
against  his  wish  afterwards  refuses  to  give  it  up,  the  tender  ia  sufficient: 
Rogers  v.  Butter,  11  Gray,  410.  So  when  bank-notes  are  offered  in  payment, 
and  no  objection  is  made  on  that  account,  it  is  a  good  tender:  Ball  v.  Stanley, 
26  Am.  Dec  263,  and  note  265;  note  to  New  Hope  etc  Co.  v.  Perry,  62  Id. 
452,  and  numerous  cases  there  cited;  Jennings  v.  Mendenhall,  7  Ohio  St.  257. 
An  offer  of  money  in  bags  is  a  legal  tender.  It  is  sufficient  that  the  party 
offered  to  pay  the  requisite  amount:  Behaly  v.  Hatch,  12  Am.  Dec  570,  and 
note  thereto  citing  cases  as  to  what  is  a  valid  tender  of  money.  The  deposit 
of  funds  in  a  bank  to  meet  the  payment  of  a  bill  of  exchange  payable  there 
amounts  to  a  tender,  and  will  prevent  interest  accruing  on  the  bill;  bat  a 
withdrawal  of  the  fund  will  cause  the  bill  to  draw  interest  from  that  tune: 
Miller  v.  Bank  of  New  Orleans,  34  Id.  571.  The  tender,  by  an  executor,  of  a 
deed  executed  by  the  testator  in  his  life-time,  in  accordance  with  a  direction 
in  the  will,  is  good:  Bearich  v.  Swmehart,  61  Id.  540.  A  tender  of  payment 
by  the  creditor  in  order  to  exonerate  him,  most  be  followed  by  a  consignment 
or  deposit  of  the  money  or  notes:  Walker  v.  Brown,  12  La.  Ann.  266.  Where 
the  maker  of  a  note  has  money  on  deposit  with  a  company  to  whom  the  note 
has  been  transferred,  and  who  own  it  at  the  time  of  tender,  and  which  money 
is  nearly  sufficient  to  pay  the  note,  it  is  a  good  tender  for  the  maker  to  tender 
his  check  for  the  amount  on  deposit,  and  a  small  sum  in  money  sufficient* 
both  together,  to  make  the  amount  of  the  note:  SMpp  v.  Stacker,  8  Mo.  145. 
A  tender  need  not  be  divided  to  meet  separate  claims  where  they  are  all  held 
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hy  one  person.  Where  inore  is  demanded  than  is  due,  the  person  making  the 
tender  cannot  be  put  in  the  wrong  by  requiring  him  at  hia  peril  to  separate 
just  from  unjust  charges:  Johnson  v.  Cranage,  46  Mich.  14. 

A  tender  of  ft  gross  sum  upon  several  demands,  without  designating  the 
amount  tendered  upon  each,  is  sufficient;  and  a  demand  of  money  tendered 
with  the  object  of  avoiding  the  tender  if  not  complied  with  must  be  of  the 
precise  sum  tendered,  and  the  demand  must  be  made  of  the  debtor  personally; 
Thetfbrd  v.  Hubbard,  22  Vt.  440;  BeriMd  v.  Rcyburn,  37  Mo.  686.  The 
maker  of  a  note  payable  on  demand  may,  at  any  time  before  the  demand, 
make  a  tender,  which  will  hare  the  same  effect  aa  if  the  note  was  payable  on 
a  certain  day  and  the  tender  was  made  on  that  day:  Woolen  v.  Sherrard,  68 
N.  C.  334.  A  tender  of  the  amount  due  upon  an  execution,  and  a  refusal  to 
receive  it,  may  entitle  the  execution  debtor  to  relief  by  audia  querela;  but 
the  tender  must  be  kept  good  by  bringing  the  money  into  court:  Perry  v. 
Ward,  20  Vt  02.  In  a  bill  filed  by  a  voluntary  purchaser  from  the  mort- 
gagor, «««fc™g  to  set  aside  the  sale  under  the  mortgage  on  the  ground  of 
fraud,  and  to  be  let  in  to  redeem,  an  averment  that  the  complainant  is  ready 
to  pay  the  amount  admitted  to  be  due  on  the  mortgage  debt,  "  and  hereby 
tenders  that  amount,  or  any  other  sum  that  may  be  found  due,  and  submits 
herself  to  this  court  for  its  decree  in  that  behalf,"  is  a  sufficient  tender:  Cain 
r.  Oknon,  36  Ala.  168b  So  is  a  tender  of  the  sum  justly  due  by  the  condition 
of  a  bond,  after  a  breach,  though  it  be  less  than  the  penalty:  Tracy  v.  Strong, 
2  Conn.  669.  A  owed  B  some  money,  and  was  proceeding  in  a  wagon  to  the 
latter's  residence  to  tender  it  to  him,  when  he  met  B  on  foot.  A  stopped  his 
wagon  and  said  to  B:  "I  have  got  the  money  here  to  pay  you,"  specified  the 
claim,  and  put  his  hand  into  his  pocket  to  lake  out  the  bag  which  contained 
the  money.  While  he  was  doing  this,  B  said:  "  I  want  nothing  to  do  with 
such  cut-throats  as  you,"  and  walked  rapidly  by  and  away  from  A.  The 
jury  found  that  A  was  thereby  prevented  from  producing  the  money  and 
offering  it  toB,  and  the  court  held  it  to  be  a  good  tender:  Sand*  v.  Lyon,  18 
Conn.  18.  A  tender  of  the  bills  of  the  State  Bank  of  Illinois,  in  payment 
of  a  judgment  rendered  for  a  debt  due  the  school  fund  of  a  township,  and 
made  before  a  proclamation  issued  by  the  governor,  auditor,  and  treasurer 
forbidding  their  reception,  is  good:  Keyes  v.  Jaeger,  4  Scam.  306. 

In  tendering  back  money  for  the  purpose  of  rescinding  the  arrangement 
under  which  it  had  been  received,  it  is  immaterial  whether  the  bills  tendered 
hack  are  the  identical  ones  received  or  not,  since  in  law  one  dollar  in  money 
is  the  equivalent  of  any  other  dollar:  Michigan  Cent,  R.  R,  Co.  v.  Dunham,  30 
Mich.  128.  A  tender  of  the  bank  notes  of  an  insolvent  bank,  which  would 
have  been  good  if  made  upon  the  original  instrument  of  liability,  will  be 
equally  good  upon  a  note  given  in  renewal  to  the  assignee  of  the  bank:  Evoing 
t.  Anderson,  3  Tenn.  Ch.  864.  The  ofler  by  one  party  to  deliver  a  bond 
which  the  other  expresses  hia  intention  not  to  accept,  though  admitting  its 
sufficiency,  is  a  legal  tender,  without  an  exhibition  of  the  writing,  or  proof  of 
its  being  executed  and  prepared:  Abrams  v.  Suttles,  Busb.  L.  99.  So  where, 
upon  an  allegation  of  tender  of  a  debt,  the  proof  shows  that  the  money  was 
not  produced,  but  that  the  debtor  offered  to  pay,  and  informed  the  creditor 
that  he  then  had  the  money  ready  to  pay,  the  creditor  refusing  to  accept  it, 
it  is  error  to  exclude  evidence  that  the  debtor  then  had  the  money  with  him 
ready  to  pay:  Pkmey  v.  Jorgeneon,  27  Minn.  26.  A  tender  of  the  amount  due 
for  taxes  on  land  advertised  for  sale  for  non-payment  of  taxes,  but  not  yet 
sold,  need  not  include  any  fees  of  the  collector  for  a  levy  upon  the  land,  or 
for  travel  to  make  a  return  to  the  state  and  county  treasurers,  or  for  a  com- 
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mission  on  the  tax:  Converse  v.  Jennings,  13  Gray,  77.  So  where  plaintiff  and 
defendant  are  co-proprietors  of  a  tract  of  land,  and  the  whole  is  sold  for  taxes 
which  are  paid  by  defendant,  a  tender  by  plaintiff  of  his  pro  rata  share 
thereof  is  sufficient:  Winter  v.  Atkinson,  28  La.  Ann.  650.  Any  real  offer  to 
pay  money  by  one  there  ready  and  willing  to  pay  is  treated  as  a  valid  tender 
in  the  admiralty,  without  inquiry  whether  the  money  was  produced  or  not,  or 
in  what  form;  but  the  offer  must  be  without  condition,  and  it  should  be  re- 
newed in  the  answer,  or  be  distinctly  made  upon  the  record  at  some  time 
during  the  progress  of  the  litigation:  BouUon  v.  Moore,  14  Fed.  Rep.  922. 
For  circumstances  equivalent  to  a  tender  after  sale  and  before  suit  brougjit 
an  admiralty,  see  Dedekam  v.  Vose,  3  Blatchf .  44.  A  railroad  company  is  not 
justified  in  refusing  to  convey  a  passenger  already  admitted  into  its  ears, 
where  the  journey  is  commenced,  and  who,  upon  demand  of  his  fare,  tenders 
only  legal-tender  notes  in  payment.  In  such  a  case,  the  contract  is  already 
made  and  in  process  of  performance,  and  the  kind  of  money  to  be  paid  is  no 
longer  an  open  question:  Tarbell  v.  C.  P.  R.  R.  Co.,  34  CaL  616. 
'  c  Illustrations  of  Insufficient  Tender, — A  mere  proposition  to  pay  is  not, 
of  itself,  a  valid  tender;  neither  is  a  mere  readiness,  willingness,  or  offer  to 
pay;  there  must  be  an  actual  production  of  the  money,  or  something  to  excuse 
the  failure  to  produce  it:  Camp  v.  Simon,  34  Ala.  126;  Hunter  v.  Warner,  1 
Wis.  141;  Sheredine  v.  Gaul,  2  DaU.  190;  Eastman  v.  District  Tp.  etc,  21  Iowa, 
690;  Strong*.  State,  46  Barb.  227;  Bacon  v.  Smith, 46  Am.  Dec  649, and  note 
551;  Fuller  v.  Little,  7  N.  H.  535;  Bowen  v.  HoVLu,  38  Vt  674;  Fridge  t.  State, 
20  Am.  Dec  463;  Jones  v.  MulUmx,  25  Iowa,  198;  LUbbrandt  v.  Myron  Lodge 
No.  1, 0.  F.  O.  qfC,  61  HL  81.  Thus  the  expression  of  a  willingness  to  give 
a  deed  is  not  a  sufficient  tender  of  performance  where  the  agreement  was  to 
give  a  deed  and  also  assign  an  interest  in  a  lease:  MarUndale  v.  Waas,  3  Mo- 
Grary,  108.  A  proposition  to  get  the  money  "in  five  minutes "  does  not 
amount  to  a  tender:  Breed  v.  JBurd,  6  Pick.  356;  neither  is  it  a  legal  tender  to 
say, '  *  Here,  I  am  ready; "  the  tenderer  must  also  have  the  money  ready:  North 
v.  MaUett,  2  Hayw.  (N.  0.)  329.  Nor  is  it  enough  that  the  party  has  the 
money  in  his  pocket,  and  says  to  the  creditor  that  he  has  it  ready  far  him, 
and  asks  him  to  take  it,  without  showing  the  money:  Bakenum  v.  Pooler,  15 
Wend.  637;  Strong  v.  Blake,  46  Barb.  227.  So  a  simple  inquiry  as  to  whether 
a  party  will  take  the  money  is  not  a  tender.  The  money  must  be  in  the  power 
or  within  the  immediate  control  of  the  party  offering  it:  Steele  v.  Biggs,  22  HL 
643;  there  must  be  an  actual  offer  or  presentation  of  the  money  so  that  the 
creditor  can  take  it:  Strong  v.  Blake,  46  Barb.  227.  It  is  insufficient  to  retain 
it  in  an  envelope,  although  the  debtor  shows  the  envelope  to  his  creditor,  and 
shakes  it  at  him:  Id.  A  tender  of  payment  of  less  than  the  amount  due  is 
bad:  Rose  v.  Duncan,  49  In<L  269. 

To  constitute  a  valid  tender,  he  who  makes  it  must  be  ready  to  pay  and 
must  actually  offer  to  pay.  It  is,  therefore,  not  sufficient  that  a  person  is 
present  from  whom  the  money  may  be  borrowed,  unless  he  actually  consents 
to  loan  it  for  the  purpose  of  the  tender:  Sargeant  v.  Graham,  22  Am.  Dec 
469.  A  creditor  is  not  bound  to  accept  a  tender  of  a  sum  less,  than  the  whole 
amount  due  to  him:  Benton  v.  Roberts,  2  La..  Ann.  243;  Baker  v.  Qasque,  3 
Strobh.  25;  and  the  offer  of  a  certain  sum  in  satisfaction  of  an  unliquidated 
claim  does  not  operate  as  a  legal  tender,  if  refused:  McDamels  v.  Banko/ 
Rutland,  70  Am.  Dec  406.  If  a  debtor  tender  to  his  creditor  a  sum  of  money, 
in  full  for  all  legal  claims  which  the  creditor  may  have  against  him  upon 
account,  and  the  creditor  receives  the  money,  but  protests  that  it  is  not  suf- 
ficient, and  says  that  he  will  take  it  and  credit  the  debtor  with  it  upon  the 
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it,  and  the  debtor  does  not  dissent  from  this  cause,  the  acceptance  of 
the  tender  will  be  no  bar  to  the  creditor's  right  to  recover  such  sum  as  may 
be  found  due  to  him,  exceeding  the  amount  of  the  tender:  Gamett  v.  Andover, 
21  Vt.  342.    A  desired  to  make  B  a  tender,  and  said  to  him  as  he  passed  by  m 
his  wagon:  "  I  want  to  tender  yon  this  money  for  labor  yon  have  done  for  me; " 
and  held  in  his  hand  a  sum  of  money  equal  to  his  indebtedness  to  the  plain- 
tiff, bat  named  no  sum.    B  made  no  reply,  and  did  not  stop  his  team,  bat 
passed  on:  Held,  an  insufficient  tender:  Knight  v.  Abbott,  30  Id.  577.    An 
honest  mistake  in  tendering  an  amount  less  than  the  one  dne  is  the  misfortune 
of  the  one  making  the  tender,  and  cannot  have  the  same  legal  effect  upon  the 
rights  of  the  parties  that  a  tender  of  the  full  amount  would  have:  PatnoU  v. 
£o*aVrs, 41  Id. 66;  Brandt  x.  Chicago etcB.ll. Co., 26 Iowa,  114;  Bdberv.Ga* 
ove,  3  Strohh.  25;  HelpkrcyY.  Chicago  etc.  B.B.  Co.,  29  Iow\48Q.    Banknotes 
are  not  a  lawful  tender  in  fulfillment  of  a  contract  to  pay  money:  Donaldson 
v.  Benton,  4  Dev.  &  B.  436.    It  is  insufficient  to  tender  a  chose  in  action 
against  the  creditor  in  payment  of  a  judgment  or  execution:  Thorp  v.  Wege~ 
forth,  66  Pa.  St  62.    Nothing  short  of  an  offer  to  fully  perform  the  contract, 
evidenced  by  a  tender  of  everything  the  plaintiff  is  entitled  to,  is  sufficient: 
Baker  v.  Gaeque,  3  8trobh.  26.    If  the  amount  to  which  a  plaintiff  is  entitled 
after  the  breach  of  a  contract  is  not  only  indefinite,  bat  incapable  of  being 
made  definite,  and  in  consequence  of  a  breach  of  the  contract  the  defendant 
is  t»  moro,  no  tender  is  ^">i'"M*  after  the  breach:  McDowell  v.  Keller,  4 
Coldw.  258.    The  tender  of  a  certificate  for  timber  lying  on  the  bank  of  the 
river,  and  there  inspected,  is  not  sufficient:  Thompson  v.  Oaylord,  2  Hayw. 
(N.  C.)  326.    A  tender  not  made  in  good  faith  is  insufficient.    Thus  where 
it  is  proved  that  the  person  making  the  tender  afterwards  said  that  he  did  not 
intend  to  let  the  person  to  whom  it  was  made  have  the  property  if  he  had 
agreed  to  take  it,  the  tender  is  invalid:  Fishy.  Holden,  17  Tex.  406. 

Where  an  offer  is  made  to  pay  money  by  way  of  compromise,  and  with  the 
understanding  between  the  parties  that  if  the  money  is  accepted  it  shall  be  a 
complete  and  final  settlement  of  all  matters  of  differences  between  them,  it  is 
not  a  tender  in  law.  A  tender  admits  absolutely  the  amount  tendered  as 
doe;  while  an  offer  to  compromise  admits  nothing:  Latham  v.  Hartford,  27 
Kan.  249.  The  tender  of  an  entire  sum  in  state  scrip,  when  apart  is  payable 
in  money  and  a  part  in  scrip,  is  bad  as  to  the  whole:  White  v.  Prigmore,  29 
Ark.  206.  A  tender  of  Confederate  money  in  1863,  at  its  nominal  value,  in 
payment  of  a  note  doe  in  1857,  is  not  a  legal  tender  for  any  purpose:  Love  v. 
Johnston,  72N.  a  415;  iW0»p«v.  Oatfon,  37  Ga.  16.  A  note  for  so  many  dol- 
lars "in  gold  and  silver  "  is  a  note  for  the  direct  payment  of  money;  and  for 
the  satisfaction  of  which  bullion,  gold  and  silver  bars,  old  spoons  and 
rings,  etc,  do  not  constitute  a  valid  tender:  Hart  v.  Flynris  JfeV,  8  Dana, 
191.  A  tender  of  the  principal  after  the  day  of  payment,  without  offering  to 
pay  the  interest  which  has  subsequently  accrued,  is  insufficient  To  entitle  a 
pledgor  to  a  return  of  the  pledge,  he  must  see  to  it  that  his  tender  covers 
both  principal  and  interest:  Woodworth  v.  Morris,  56  Barb.  97.  That  prop- 
erty offered  in  payment  must  be  actually  produced,  see  Brown  v.  QUmore,  22 
Am.  Dec  223.  A  tender,  after  action  brought,  for  an  unliquidated  claim 
growing  out  of  a  trespass  cannot  be  valid:  Lawrence  v.  Qifford,  17  Pick.  366. 
An  agreement  by  a  creditor  that  a  sum  of  money  in  his  hands,  which  belongs 
to  a  third  person,  shall  be  applied  or  accounted  for  as  a  part  payment  of  the 
debt  is,  if  without  consideration,  not  binding;  and  a  tender  of  the  difference 
between  such  sum  and  the  amount  otherwise  due  is  insufficient:  Fisher  v. 
W Ward,  20  N.  H.  421.    Where  a  stall  in  a  public  market  is  to  be  sold  for 
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"oath "  after  a  oertain  date,  a  tender  of  oHy  scrip  as  a  payment  for  the  rigpit 
to  use  such  atall  is  insufficient;  although  it  might  have  been  valid  prior  to  that 
data,  and  under  an  ordinance  authorising  the  sale  for  "oath  or  city  issue:1* 
OUy  of  Dubuque  v.MUIer,  11  Iowil,  60S.  Where  a  highway  is  laid  oat  through 
the  lands  of  an  individual,  and  his  damages  are  appraised,  and  an  order  en 
the  township  treasurer  is  tendered  for  the  amount,  the  order  must  designate 
the  payee  so  aa  to  show  on  its  face  the  person  to  whom  it  is  payable.  An 
order  payable  "  to  the  owner  or  occupant,  or  to  the  person  entitled  thereto; 
for  the  land  so  taken,"  is  not  a  compliance  with  the  statute,  and  its  tender 
does  not  authorize  the  highway  oommissioners  to  take  possession  of  the  land: 
Hicks  v.  People,  10  Mich.  397.  Where  a  creditor  went  to  the  office  of  his  debtor 
to  receive  payment  of  a  bond  and  mortgage,  and  while  in  the  act  of  counting 
one  of  several  packages  of  bank  bills  delivered  to  him  by  the  debtor  aa  pay- 
ment, suddenly  left  the  office  on  account  of  insulting  language  that  was  used 
toward  him  by  the  debtor,  it  was  held  that  the  money,  not  being  current  com, 
would  not  be  a  tender,  had  the  creditor  objected  to  it  for  that  reason;  and 
that  to  constitute  such  money  a  tender,  the  debtor  should  have  given  the 
creditor  sufficient  time  to  enable  him  to  ascertain  whether  the  money  was  of 
such  description  as  he  would  be  willing  to  receive,  instead  of  currant  coin: 
Harris  v.  Mulock,  9  How.  Pr.  402. 

d.  Tender  must  be  Unconditional  and  Unqualijka\--Tbia  is  the  general  rale: 
See  note  to  Beholy  v.  Hatch,  12  Am.  Dec  671;  Brown  v.  QUmore,  22  Id.  223, 
endnote;  noteto£otf  Y.Stanley,  26  Id.  265;  Brooklyn  Bank  v.  DeOramo,  25 
Id.  669;  HoUon  v.  Brown,  46  Id.  148;  San/ord  v.  BuUeky,  90  Conn.  344;  Per- 
kins v.  Beck,  4  Cranch  C.  0.  68;  Bichardson  v.  Boston  Chemical  Laboratory,  9 
Met.  42;  Wood  v.  Hitchcock,  20  Wend.  47;  Smith  v.  Keels,  lo  Rich.  918;  Shm* 
v.  Sears,  3  Kan.  242;  Latham  v.  Hartford,  21  Id.  249;  Loring  v.  Cooke,  3  Pick. 
48;  Eastland  v.  Longshorn,  1  Nott  &  M.  194;  Wagenblast  v.  McKean,  2  Grant, 
893;  ElderKn  v.  Fellows,  60  Wis.  339;  Cass  v.  Higenbotam,  27  Hun,  406; 
Cothran  v.  Seanlan,  34  Go.  666;  Pulstfer  v.  Shepard,  36  DL  513.  Thus  there 
can  be  neither  an  express  nor  an  implied  demand  for  a  receipt,  or  that  the 
money  shall  be  received  in  full  of  all  demands,  because  such  a  condition  will 
render  the  tender  invalid:  San/ord  v.  BuVdey,  30  Conn.  344;  Wood  v.  Hitch- 
cock, 20  Wend.  47;  Perkins  v.  Beck,  4  Cranch  C.  C.  6a  Nor  can  a  condition 
of  receiving  change  in  full  be  imposed:  Perkins  v.  Beck,  supra.  Nor  can  the 
tender  be  accompanied  with  a  demand  of  a  discharge  of  the  party  by  whom 
or  for  whom  the  money  is  tendered:  Richardson  v.  Boston  Chemical  Laboratory, 
9  Met.  42.  Nor  can  a  condition  be  imposed  that  the  tenderee  make  title: 
Cotheran  v.  Seanlan,  34  Ga.  666.  Nor  that  the  holder  of  a  note  will  dismiss 
an  action  against  the  maker,  and  which  is  in  no  way  connected  with  the  note 
upon  which  a  tender  is  made:  Boss  v.  Duncan,  49  Ind.  5269.  Neither  can  a 
mortgagor,  in  tendering  purchase-money,  insist  upon  the  purchaser's  exe- 
cuting a  release  of  his  right  in  equity  to  redeem.  This  applies  where  a  right 
of  redeeming  mortgaged  real  estate  has  been  sold  on  execution  to  a  creditor 
of  the  mortgagor:  Loring  v.  Cooke,  3  Pick.  48.  So  a  tender  of  payment  must 
be  unconditional,  and  not  a  mere  offer  of  compromise:  Elderksn  v.  Fellows,  60 
Wis.  339;  Latham  v.  Hartford,  27  Kan.  249.  There  must  not  be  anything 
raising  the  implication  that  the  debtor  intends  to  cut  off  or  bar  a  claim  for 
any  amount  beyond  the  sum  tendered.  Thus,  "  I  showed  him  five  hundred 
dollars,  and  told  him  he  could  have  it  for  his  claim,"  is  a  conditional  ofiat, 
and  unavailing  as  a  tender:  Tompkins  v.  Batit,  11  Neb.  147;  S.  C,  38  Am. 
Rep.  361. 

It  would  seem,  however,  that  a  condition  sufficient  to  invalidate  a  tender 


Oct.  I860.]  Moynahait  v.  Moobb.  477 


be  one  which  there  is  no  right  to  exact:  Flat*  t.  Nuse,  51  Tex.  98; 
Brooklyn  Bank  ▼.  De  Grow,  35  Am.  Dee.  569.  So  it  hee  been  held  that  * 
tender  of  performance  may  be  accompanied  with  such  conditions  as  were,  by 
the  terms  of  the  contract  between  the  parties,  conditions  precedent  to  be 
performed  by  the  party  to  whom  the  tender  is  made.  Thus  where  a  pay- 
ment was  to  be  made  by  the  delivery  of  wagons,  and  the  wagons  were  ready 
for  delivery  at  the  time  and  place  stipulated,  but  were  not  actually  delivered, 
hecuns*  the  party  was  not  there  ready  to  receive  them,  and  were  kept  by  his 
request,  etc,  it  was  held  that  a  further  tender  of  the  wagons  was  unneces- 
sary, and  that  from  and  after  the  time  when  the  wagons  were  ready  to  be 
delivered  according  to  the  terms  of  the  contract,  no  further  interest  could  be 
charged  on  the  debt  to  be  thus  paid:  Wheeloek  v.  Tamer,  39  N.  Y.  481.  So 
in  Michigan,  it  is  held  that  a  tender  may  be  coupled  with  such  conditions  as 
the  party  "^^"fl  it  has  a  right  to  impose,  such  as  that  he  shall  receive  what 
a  payment  or  tender  legally  made  would  entitle  him  to:  Johnson  v.  Cranage, 
45  Mich.  14.  So  a  tender  to  the  holder  of  a  note  of  the  amount  due  on  it  is 
valid,  though  made  with  the  condition  that  the  note  shall  be  given  up:  Straf- 
/ord  v.  Welch,  59  N.  H.  46.  If  a  conditional  tender  be  made  and  accepted, 
it  becomes  a  matter  of  contract,  and  may  be  binding:  Bkkle  v.  Beseke,  23  IndL 
18.  When  one  makes  a  tender  in  good  faith,  he  supposes  that  it  is  enough  to 
dose  up  the  whole  business  between  the  parties,  if  accepted,  and  he  may  tell 
the  other  party  that  it  wilL  But  this  differs  from  an  offer  upon  condition 
that  it  shall  be  received  only  as  closing  the  matter:  Foster  v.  Drew,  39  Vt. 
54;  Preston  v.  Grant,  34  Id.  201. 

e.  To  Wham  Tender  must  be  Made:  See  what  is  said  on  this  point  in  Bates 
y.  Bates,  12  Am.  Dec  572,  and  extended  note  thereto  573-475.  A  tender  of 
money  due  the  beneficiary  should  be  made  to  the  trustee:  Chahoon  v.  HoUen- 
back,  16  Id.  587.  Where  two  purchase  together,  the  tender  of  a  deed  by  the 
vendor  to  one  of  them  is  sufficient:  Dawson  v.  Bwmg,  16  Serg.  &  R.  371) 
Carman  ▼.  PuUz,  21  N.  T.  547.  So  a  tender  made  to  a  clerk  in  the  plaintiff's 
store,  for  goods  purchased  at  such  store,  is  equivalent  to  a  tender  to  the  prin- 
cipal himself;  and  is  sufficient,  though  the  claim  had  been  previously  lodged 
with  an  attorney  for  suit:  Hoyt  v.  Byrnes,  11  Me.  475.  There  is  no  distinc- 
tion between  things  portable  and  things  ponderous  in  making  a  tender.  If 
no  place  be  appointed  for  performance  or  payment,  a  tender  to  the  person 
who  is  to  receive  is  sufficient:  SUngerland  v.  Morse,  8  Johns.  474.  For  facta 
showing  when  one  is  not  an  agent  of  another  in  such  a  sense  that  a  valid 
tender  can  be  made  to  him,  and  when  one  may  either  seek  another  to  whom 
he  has  been  referred,  or  defendants,  at  his  election,  see  Hoytv.  Hall,  3  Bosw. 
42.  A  tender  to  one  who  is  in  fact  the  attorney  of  the  creditor,  though  he 
deny  his  authority,  is  a  good  tender:  BiUiot  v.  Robtnson,  13  La.  Ann.  529; 
Mclmfer.  Wheeloek,  1  Gray,  600;  but  in  Thurston  ▼.  Blaisddl,  8  N.  H.  367, 
it  is  held  that  a  tender  of  money  to  an  attorney,  with  whom  a  demand  is 
lodged  for  collection,  before  suit  is  brought,  is  unavailing.  Where  a  note  is 
sued  upon,  and  failure  of  consideration  is  pleaded,  because  the  note  had  been 
given  for  land  to  be  conveyed  to  A  and  B,  and  to  which  the  promisee  had  not 
title,  an  offer  to  convey  to  A  is  not  sufficient.  The  title  should  be  tendered 
to  both:  Dodge  v.  Deal,  28  HL  303.  Where  a  son  of  one  of  the  parties  was 
sent  to  demand  a  specific  amount  of  the  other,  on  an  unliquidated  claim,  an 
offer  made  to  the  son  by  the  party,  of  a  less  sum,  cannot  be  regarded  as  a  legal 
tender  to  the  father:  Cfupman  v.  Bates,  5  Vt.  143.  Where  the  purchaser  at 
an  execution  sale  has  sold  and  conveyed  the  land  to  another  person,  who  is 
m  open  possession  under  his  purchase,  a  tender  can  only  be  made  to  the  lattm 
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Camp  v.  Simon,  84  Ala.  126.  Where  a  purchase  has  been  made  by  partaen 
for  their  joint  benefit,  a  tender  of  papers,  money,  etc,  to  one  is  equivalent 
to  a  tender  to  both:  Prescottx.  Everts,  4  Wte.  314;  Carman  v.  PuUz,  21  N.  Y. 
547.  A  tender  most  be  made  to  a  party  entitled  to  receive  payment:  Qrussy 
v.  Schneider,  60  How.  Fr.  134;  it  will  not  do  to  make  it  to  an  unauthorised 
agent:  Fletcher  v.  Danghtery,  13  Neb.  224;  King  v.  Finch,  60  Ind.  420.  The 
deposit  of  money  in  court,  after  the  institution  of  a  suit  on  a  note,  is  held, 
in  Alexandrie  v.  Saloy,  14  La.  Ann.  327,  not  to  be  a  payment  of  the  note  to 
the  creditor  or  to  any  one  authorized  to  receive  it  for  him.  A  tender  to  a  trus- 
tee who  holds  the  notes  of  the  debtor  for  collection,  and  is  proceeding  to  sell 
the  property  of  the  debtor  conveyed  to  him  in  trust  to  secure  the  payment  of 
the  debt,  is  a  tender  to  the  agent  of  the  beneficiary,  and  binds  him:  Hay- 
ward  v.  Munger,  14  Iowa,  616. 

t  Tender  must  be  Made  by  Whom. — A  tender,  to  be  a  bar,  must  be  made 
by  the  debtor  or  his  legal  representative,  and  not  by  a  stranger:  McDongaH 
v.  Dougherty,  11  Go.  670.  A  party  having  no  interest  in  the  mortgaged  prem- 
ises or  in  the  tender  made  has  no  right  to  make  a  tender  on  his  own  behalf 
of  the  amount  due  on  the  mortgage:  Sinclair  v.  Learned,  61  Mich.  336;  Mahler 
v.  Newbawr,  32  CaL  168.  And  when  a  tender  of  the  amount  due  on  a  mort- 
gage is  made  by  a  stranger,  and  not  the  party  in  interest,  the  creditor  on 
whose  behalf  it  is  made  must  be  informed;  and  if  not  so  informed,  the  tender 
is  invalid:  Mahler  v.  Newbawr,  supra.  The  defendant  in  a  redemption  suit 
cannot  raise  the  objection  in  his  answer  that  the  agent,  by  whom  the  tender 
was  made,  was  not  authorised  to  make  it,  unless  he  objected  to  the  ten- 
der on  that  ground  when  it  was  made:  Larnpley  v.  Weed,  27  Ala.  621.  A 
tender  of  money  in  behalf  of  an  infant,  made  by  his  uncle,  the  hither  being 
dead,  but  the  mother  living,  has  been  held  good,  although  the  uncle  had  not 
then  been  appointed  guardian:  Brown  v.  Dyssnger,  1  Rawle,  406.  A  tender 
made  by  an  inhabitant  of  a  school  district  to  one  having  a  claim  against  it  is 
valid,  though  such  inhabitant  was  not  thereto  regularly  authorized  by  the 
district:  Kincaid  v.  School  District  No.  4,  11  Me.  188. 

g.  Time  when  Tender  must  be  Made. — This  point,  with  respect  particularly 
to  a  tender  of  personal  property,  will  be  found  discussed  in  an  extended  note 
to  Bates  v.  Bates,  12  Am.  Dec  673-676;  Roberts  v.  BeaUy,  21  Id.  410;  Wy~ 
man  v.  Winslow,  26  Id.  542,  and  note  thereto  646;  Williams  v.  Johnson,  12  Id. 
275.  In  other  cases,  respecting  a  tender  of  personal  property,  it  also  appears 
that  where  the  one  to  whom  the  tender  is  to  be  made  is  absent,  it  must  be 
made  on  the  latest  convenient  hour  of  the  given  day:  Duckham  v.  Smith,  6 
T.  B.  Moil  372;  Kendal  v.  Talbot,  1  A.K.  Marsh.  321.  But  in  Vermont  it  is 
held  that  a  tender,  made  in  the  absenoe  of  the  party  toxwhom,  by  the  terms 
of  the  contract,  it  is  required  to  be  made,  must  be  made  before  the  evening  of 
the  day  on  which  the  contract  falls  due.  And  no  distinction,  in  this  respect, 
is  made  between  a  tender  of  money  and  specifio  articles:  Sweet  v.  Harding, 
19  Vt.  587.  But  a  tender  of  rent  on  the  day  on  which  the  same  falls  due, 
and  made  to  the  lessor  at  a  late  hour  in  the  evening,  is  there  held  to  be  a 
valid  tender:  Id.  In  Alabama,  it  is  held,  in  promises  to  pay  in  chattels  or  in 
paper  money  of  fluctuating  value,  that  a  tender  in  kind  of  the  thing  stipu- 
lated to  be  paid  can  only  be  made  on  the  day  appointed  for  payment,  and 
cannot  be  made  before  or  after  that  day,  to  be  effectual  as  a  tender:  Pome's 
Admrs  v.  Powe,  42  Ala.  113. 

The  best  rule  on  this  point  is  probably  stated  by  Parke,  B.,  in  the  maturely 
considered  ease  of  Startup  v.  Macdonald,  46  Eng.  Com.  L.  623,  decided  in  the 
eourt  of  exchequer  chamber,  in  England;  and  it  is  this:  Where  no  place  la 
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named  in  the  agreement  for  the  payment  of  money  or  the  delivery  of  goods, 
and  no  established  usage  prevails  to  the  contrary,  a*  in  the  oase  of  promissory 
notes  and  bills  of  exchange,  the  party  has  the  whole  of  the  day,  at  any  place 
where  he  may  meet  the  other  party,  and  have  the  proper  means  and  oppor- 
tunity, so  far  as  they  are  both  concerned,  of  making  the  tender,  in  which  to 
make  it,  subject  to  the  qualification  just  stated.  In  such  a  case,  the  party 
bound  must  find  the  other  at  his  peril  and  within  the  time  limited,  if  the 
other  be  within  the  four  seas,  and  he  must  do  all  that,  without  the  concur- 
rence of  the  other,  he  can  do  to  make  the  payment  or  perform  the  act,  and 
that  at  a  convenient  time  before  midnight,  such  time  varying  according  to 
the  quantum  of  the  payment,  or  the  nature  of  the  act  to  be  done,  or  the  deliv- 
ery of  the  goods  to  be  made  and  received.  Therefore,  if  he  is  to  pay  a  sum 
of  money,  he  must  tender  it  a  sufficient  time  before  midnight  for  the  party  to 
whom  the  tender  is  made  to  receive  and  count  it;  or,  if  he  is  to  deliver  goods, 
he  must  tender  them  so  as  to  allow  a  sufficient  time  for  the  examination  and 
receipt  of  them  by  the  other.  This  done,  he  has,  so  far  as  he  could,  paid  or 
delivered  within  the  time;  and  it  is  by  the  fault  of  the  other  only  that  the 
payment  or  delivery  is  not  complete:  See  Smith  v.  Walton,  5  Houst.  14&, 
in  which  the  above  language  is  used  and  approved.  "Where  the  thing  to  be 
done  is  to  be  performed  at  a  certain  place,  on  or  before  a  certain  day,  to 
another  party  to  a  contract,  then  the  tender  must  be  to  the  other  party  at 
that  place;  and  as  the  attendance  of  the  other  is  necessary  at  that  place  to 
complete  the  act,  then  the  law,  though  it  requires  that  other  to  be  present,  is 
not  so  unreasonable  as  to  require  him  to  be  present  for  the  whole  day  where 
the  thing  is  to  be  done  on  one  day,  or  for  the  whole  series  of  days  where  it  is 
to  be  done  on  or  before  a  day  certain;  and  therefore  it  fixes  a  particular 
part  of  the  day  for  his  presence;  and  it  is  enough  if  he  be  at  the  place  at  such 
a  convenient  time  before  sunset  on  the  last  day  as  that  the  act  may  be  com- 
pleted by  daylight;  and  if  the  party  bound  to  tender  to  the  party  there,  if 
present,  or  if  absent,  be  ready  at  the  place  to  perform  the  act  within  a  con- 
venient time  before  sunset  for  its  completion,  it  is  sufficient;  and  if  the 
tender  be  made  to  the  other  party  at  the  place  at  any  time  of  the  day,  the  con- 
tract is  performed;  and  though  the  law  gives  the  uttermost  convenient  time 
on  the  last  day,  yet  this  is  solely  for  the  convenience  of  both  parties,  that 
neither  may  give  longer  attendance  than  is  necessary;  and  if  it  happen  that 
both  parties  meet  at  the  place  at  any  other  time  of  the  last  day,  or  upon  any 
other  day  within  the  time  limited,  and  a  tender  is  made,  the  tender  is  good. 
This  is  the  distinction  which  prevails  in  all  the  cases;  where  a  thing  is  to  be 
done  anywhere,  a  tender  a  convenient  time  before  midnight  is  sufficient; 
where  the  thing  is  to  be  done  at  a  particular  place,  and  where  the  law  implies 
a  duty  on  the  party  to  whom  the  thing  is  to  be  done  to  attend,  that  attend- 
ance is  to  be  by  daylight,  and  a  convenient  time  before  sunset: "  Startup  v. 
Maedonald,  46  Eng.  Com.  L.  623,  per  Parke,  B.  A  tender  after  day  of  pay- 
ment is  insufficient:  Huston's  Brfry.  Noble,  4  J.  J.  Marsh.  130;  Day  v.  Lqfferty, 
4  Ark.  450.  Where  the  last  day  of  the  period  for  redemption  of  lands  hap- 
pens on  Sunday,  a  redemption  on  the  next  day  is  too  late:  People  v.  Luther, 
1  Wend.  42. 

h.  Place  of  Tender.-— This  matter  is  alluded  to  in  the  subdivision  irnmedi* 
ately  preceding  this,  and  is  treated  of  in  Dandridge  v.  Harris,  1  Am.  Deo. 
406;  Grant  v.  Qroshon,  8  Id.  725;  extended  note  to  Bates  v.  Bates,  12  Id. 
673-675;  Barns  v.  Graham,  15  Id.  304;  Roberts  v.  BeaUy,  21  Id.  410;  Wy- 
man  v.  Wmskm,  26  Id.  542,  and  cases  cited  in  note  thereto  546;  La  Forge 
v.  B&srt,  Id.  200;  Sheldon  v.  Simmer,  Id.  161;  Hoys  v.  Tmttie,  46  Id.  30ft 
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Most  of  these  oases  refer  to  the  tender  of  personal  properly.  That  the  usual 
place  of  the  obligor's  residenoe  is  the  place  of  payment*  where  no  place  is 
named,  and  where  personal  property  is  to  be  delivered,  see  Qalknoay  v.  Smith, 
Litt  SeL  Gas.  183;  WUmouth  v.  Patton,  2  Bibb,  280.  So  where  money  is  to 
be  paid  at  a  place  stated,  a  tender  at  that  place  is  sufficient,  though  the  one 
to  whom  it  is  to  be  made  be  absent  at  the  time:  Judd  v.  Ensign,  6  Barb.  268. 
If  money  is  to  be  paid,  the  debtor  must  seek  his  creditor,  if  within  the  state 
and  no  place  is  named:  Id.;  OaUoway  v.  Smith,  Litt.  SeL  Gas.  133.  If  money 
is  to  be  paid  and  no  place  is  fixed,  where  lands  have  been  sold,  a  tender  at  the 
Fender's  residence  is  sufficient,  though  he  be  absent:  Smith  v.  Smith,  25  Wend. 
405;  S.  C,  2  Hill,  351.  As  to  notes  payable  in  specific  articles,  see  extended 
note  on  the  point  to  Roberts  v.  Beatty,  21  Am.  Dec  422-426.  If  no  place  be 
mentioned  in  the  note,  the  creditor  has  the  right  of  appointing  the  place: 
Aldrich  v.  Albee,  1  Green!  110.  So  if  the  note  so  payable  be  made  to  a 
creditor  living  oat  of  the  United  States,  and  no  place  is  named  for  payment, 
the  foreign  domicile  of  the  creditor  does  not  absolve  the  debtor  from  the 
obligation  of  ascertaining  from  him  the  place  where  he  will  receive  the  goods, 
or  else  of  designating  the  place  h™n«Alf  and  making  a  tender  there:  Biaoby  v. 
Whitney,  5  Id  192.  A  note  given  for  money,  which  may  be  paid  in  any 
article  of  personal  property,  is  not  within  the  statute  governing  notes  payable 
in  personal  property  other  than  money;  and  the  maker,  in  order  to  discharge 
such  note  by  the  payment  of  personal  property,  must  tender  it  at  the  payers 
residence  at  the  time  the  note  was  given:  Borah  v.  Curry,  12  HL  66. 

i.  Necessity  for  Making  Tender.— On  this  point,  see  Wagers  v.  Dickey,  49 
Am.  Dec  467;  Zeigler  v.  Scott,  54  Id.  396;  Adams  v.  Clark,  57  Id.  41;  Chandler 
v.  Fulton,  60  Id.  188;  Conklin  v.  Smith,  63  Id.  416.  If  a  tender  has  been 
made  to  the  debtor  and  refused,  a  deposit  of  the  money  with  a  third  person, 
with  notice  to  the  creditor,  to  be  paid  to  him  whenever  he  shall  call  for  it, 
does  not  oblige  the  creditor  to  apply  to  the  depositary;  and  if  the  debtor, 
upon  a  subsequent  demand,  does  not  pay  or  tender  the  sum  due,  he  loses  the 
benefit  of  the  previous  tender:  Town  v.  Trow,  24  Pick.  168.  A  person,  who 
demands  the  right  to  subscribe  to  the  capital  stock  of  a  corporation  is  not  re- 
lieved from  the  necessity  of  making  a  tender,  because  tne  secretary  of  the 
eompany  states  to  him  that  he  has  no  stock  for  him:  Ohio  Ins,  Co.  v.  Nuns' 
mother,  10  Ind.  234.  Where  articles  of  agreement  for  the  sale  of  lands  stipu- 
late no  time  for  delivery  of  possession,  but  before  the  payment  day  of  the 
purchase-money  the  vendee  obtains  possession  by  the  consent  of  the  vendor, 
and  the  purchase-money  is  not  paid,  the  vendor  obtains  possession  unlawfully, 
by  the  act  of  a  third  person,  the  vendee  may  recover  in  ejectment  without 
tendering  the  purchase-money  or  bringing  it  into  oourt:  Harris  v.  Bell,  10 
Serg.  &  R.  39.  And  where  a  subsequent  incumbrancer  claims  an  assignment 
of  a  mortgage  on  foreclosure,  he  must  tender  the  amount  of  principal,  interest, 
and  costs  to  the  mortgagee.  Merely  stating  what  he  will  do,  and  paying  the 
amount  into  court,  by  depositing  it  with  a  trust  company,  will  not  stay  the 
proceedings  of  the  mortgagee,  or  stop  the  interest  due  to  him:  Hornby  v. 
Cramer,  12  How.  Pr.  49a 

j.  When  Tender  must  Precede  Suit:  See  Chahoon  v.  HoUenbaek,  16  Am.  Dee. 
687;  New  Albany  etc  R.  R.  Co.  v.  McCormick,  71  Id.  837.  A  tender  otherwise 
sufficient  to  change  a  rightful  into  a  wrongful  possession  of  property  must* 
in  order  to  avail  a  plaintiff  in  an  action  to  reoover  such  property,  be  mads 
before  the  commencement  of  the  action.  But  a  tender  made  after  the  filing 
of  the  petition  and  the  issue  of  process,  and  by  the  officer  who  has  the  pro- 
in  his  possession,  is  not  made  before  the  commencement  of  til*  suit: 
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SmMkT.  Woodleaf,  21  Kan,  717.  The  payment  or  tender  of  the  proper  rate, 
where  another  has  been  received,  is  not  necessary  to  the  maintenanoe  of  an 
action  against  a  common  carrier  for  conversion:  Bice  v.  Indianapolis  etc*  R.  A, 
Co.,  3  Mo.  App.  27.  No  formal  tender  to  defendant  is  required  before  filing 
a  bill  to  remove  an  invalid  tax  title:  Hanscom  v.  Etnman,  30  Mich.  419.  An 
action  for  money  had  and  received  on  account  of  the  failure  of  an  article  pur- 
chased cannot  be  maintained  ontQ  the  property  has  been  returned  or  ten- 
dered back;  but  an  action  on  the  warranty  may  be  supported  without  either 
tendering  or  returning  the  property.  And  this  rule  applies  to  implied  as 
well  as  to  express  warranties:  Ashley  v.  Reeves,  2  McCord,  432.  A  tender 
may  be  made  in  all  cases  at  common  law,  where  the  demand  is  in  the  nature 
of  a  debt,  and  where  the  sum  due  is  either  certain  or  capable  of  being  made 
certain  by  mere  computation;  but  it  is  not  allowed  when  the  action  is  for  un- 
liquidated damages,  the  amount  of  which  ia  to  be  determined  by  the  exercise 
of  discretion  by  a  jury:  Green  v.  ShwrtUff,  19  Vt.  692.  A  debtor's  request  to 
his  creditor  to  present  the  note  held  by  the  latter  far  payment  is  not  a  suffi- 
cient offer  of  payment  to  sustain  an  action  for  a  conversion  by  the  creditor  of 
securities  held  by  him.  To  lay  the  foundation  for  an  action  against  a  pledgee 
for  conversion  of  the  thing  pledged  as  security  for  a  note  payable  on  a  fixed 
day,  the  debtor's  offer  and  demand  must  be  made  on  the  day  of  maturity,  though 
it  would  be  otherwise  of  an  action  to  redeem:  Butts  v.  Burnett,  6  Abb.  Pr.,  N. 
8.,  302.  A  tender  must  be  made  before  any  defense  is  set  up,  and  it  must  be 
a  proposition  to  pay  a  specified  sum  in  discharge  of  the  plaintiff's  claim,  and 
not  a  sum  in  excess  of  a  counterclaim:  Band  v.  Harris,  83  N.  C.  486.  Where 
A  contracts  with  B  to  sell  to  B  a  safe  in  the  possession  and  under  the  control 
of  C,  and  contracts  that  C  shall  deliver  the  same  to  B>  and  B  agrees  that  upon 
the  delivery  thereof  he  will  pay  fifteen  dollars,  and  O  refuses  absolutely  to 
deliver  the  safe,  B  may  at  once,  and  without  a  tender  of  the  fifteen  dollars, 
commence  an  action  against  A  for  the  damages  sustained  by  B  on  account  of 
Cs  failure  and  refusal  to  deliver  the  safe:  Thompson  v.  Warner,  31  Kan.  633, 

k.  Tender  of Goods,  Chattels,  etc— This  question,  with  respect  to  the  thus, 
place,  and  effect  of  such  a  tender,  is  treated  in  Avery  v.  Stewart,  7  Am.  Deo, 
210;  Bates  v.  Bates,  12  Id.  572,  and  extended  note  thereto  673-675;  Barney 
v.  Bliss,  Id.  696,  and  extended  note  to  same  700,  701;  Sheldon  v.  Skinner,  21 
Id.  161;  extended  note  to  Roberts  v.  Beatty,  Id.  422-426,  on  notes  payable  in 
specific  articles;  Wyman  ▼.  Wmslow,  26  Id.  642,  and  collected  cases  in  note 
thereto  646;  Lamb  v.  Lathrop,  27  Id.  174,  and  note  177.  For  other  cases  on 
the  same  questions,  and  not  cited  in  the  above  authorities,  see  Jones  v.  Peet, 
31  Tenn.  293;  Munn  ▼.  Barnum,  24  Barb.  283;  Currie  v.  White,  7  Bobt  637| 
Lang  v.  Waters'*  Adm'r,  47  Ala.  624;  Drown  v.  Smith,  3  N.  H.  299;  Roget  v. 
Merritt,  2  Cai.  117;  JW  v.  Holdtn,  17  Tex.  408;  Gould  v.  Banks,  8  Wend. 
662;  MeCune  ▼.  Brfort,  43  Mo.  134;  McJUton  v.  Smaer,  18  Id  111;  Wilson  v. 
McVey,  83Ind.  108. 

L  Keeping  Tender  Good. — A  tender  of  payment,  to  be  effectual,  most  be 
kept  good:  Frank  y.  Pickens,  69  Ala.  369;  Matthews  v.  Lindsay,  20  Fla.  982; 
TuthiU  y.  Morris,  81  K.  Y.  94;  Tompkins  v.  Batie,  11  Neb.  147;  8.  C,  88  Am. 
Bep.  361;  note  to  Rose  v.  Brown,  1  Am.  Deo.  24.  A  debtor  is  bound  at  aU 
times  to  be  prepared  to  meet  a  demand  for  money  that  he  may  have  tendered! 
and  he  must  be  ready  to  deliver  it  within  a  reasonable  time  after  the  accept- 
ance of  it  ia  signified:  StowY.  RusseU,  36  HI.  18;  Sloan  v.  Petrie,  16  Id.  262. 
The  money,  if  deposited,  should  be  placed  where  the  person  to  whom  it  was 
tendered  can  obtain  it  at  any  time  he  chooses,  or  it  should  be  offered  and  paid 
late  oourt  on  the  trial;  and  where  a  tender  is  necessary  to  the  right  of  action 
AM.  Dsc.  Vol.  LXXVU-«I 
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for  the  return  of  property,  it  should  be  kept  good  or  made  good  at  the 
Dodge  v.  Feary,  19  Hun,  278;  Aulger  v.  Clay,  109  EL  487.  To  keep  a  tender 
open,  the  party  making  it  need  not  keep  the  identical  coin  or  notes,  or  the 
precise  pieces  of  money;  hut  he  must  have  money  of  a  like  kind  ready,  so 
that  he  can  produce  it  when  required.  In  this  way  may  the  tender  be  kept 
open  for  the  acceptance  of  the  party  whenever  he  shows  a  willingness  to  accept 
it:  Park  v.  Wiley,  67  Ala.  310;  Aulger  v.  Clay,  supra.  If  one,  after  having 
made  a  sufficient  tender,  subsequently  refuses  to  pay  the  money  tendered 
upon  request  of  the  other  party,  the  tender  has  not  been  kept  good,  and  must 
fail:  Carr  v.  Miner,  92  HL  604.  And  if  the  evidence  shows  that  the  party 
making  the  tender  borrowed  the  money  to  be  used  for  that  purpose,  and  im- 
mediately returned  it  to  the  lender,  the  tender  is  insufficient,  and  will  not 
absolve  the  party  making  it  from  the  payment  of  interest:  Park  v.  Wiley, 
supra.  So  in  an  action  of  replevin,  brought  by  the  owner  of  goods  against  a 
tax  collector,  if  the  owner  relies  upon  a  tender  of  all  the  taxes  due  as  entitl- 
ing him  to  a  return  of  his  goods,  he  must  show  a  continuous  tender  up  to  and 
during  the  trial,  to  entitle  him  to  a  recovery:  Miller  v.  McQehee,  60  Miss.  903. 
A  tender  made  after  a  mortgage  debt  is  due  must  be  kept  good  in  order  to 
discharge  the  mortgage:  Cram  v.  McGoon,  86  HL  431;  S.  C,  29  Am.  Rep.  37, 
and  see  note  thereto  41.  Where  one,  after  making  a  tender,  deposits  the 
money  to  his  own  use,  and  afterwards  draws  out  a  part  of  the  sum,  without 
having  other  money  ready  to  supply  its  place  when  called  for,  he  does  not 
keep  his  tender  good:  Id. 

m.  Bringing  Money  into  Court — To  keep  a  tender  good  which  has  been  made 
upon  a  contract  before  suit,  there  must  be  &  pro/art  in  atria,  else  it  will  be  in- 
effectual: Matthews  v.  Lindsay,  20  Fla.  962;  Aulger  v.  Clay,  109  DL  487;  Pari 
Wiley,  67  Ala.  310;  Frank  v.  Pickens,  69  Id.  369;  Nelson  y.  Oren,  41  DL  18; 
<? Riley  v.  Stwer,  70  Id.  86;  Melton  v.  Cqffelt,  69  Ind.  310;  Seibert  v.  Kline,  1 
Pa.  St.  38;  Wing  v.  Hurlburi,  15  Vt  607;  Skugart  v.  Pattee,  37  Iowa,  422; 
Hoffman  v.  Van  Diemen,  62  Wis.  362;  Jeter  v.  LitUejohn's  Stirs,  3  Murph. 
(N.  0.)  186;  Reed  v.  Woodman,  17  Me.  43;  Marshall  v.  Wing,  60  Id.  62;  War- 
ren v.  Nichols,  6  Met.  261;  Livingston  v.  Harrison,  2E.D.  Smith,  197;  KarU 
right  v.  Cody,  23  Barb.  490;  S.  0.,  6  Abb.  Pr.  358;  Becker  v.  Boon,  61  N.  T. 
317;  Mohn  v.  Stoner,  14  Iowa,  115;  Ralsey  v.  Flint,  15  Abb.  Pr.  367;  Branson 
v.  Bock  Island  etc  B.  B.  Co.,  40  How.  Pr.  48;  State  v.  Briggs,  65  N.  G.  159; 
PiOsburyY.  WWoughby,  61  Me.  274;  Qilkeson  v.  Smith,  15  W.  Va.  44;  Femald 
v.  Young,  76  Me.  356;  Brooklyn  Bank  y.  De  Oram,  35  Am.  Dec  569,  and  note 
571.  The  money  must  be  produced  and  placed  in  the  custody  of  the  court, 
when  the  benefit  of  a  tender  of  the  payment  of  a  debt  is  claimed  in  court;  so 
that,  if  the  tender  is  adjudged  good,  the  money  may  be  awarded  to  the  party 
to  whom  it  is  then  ascertained  to  rightfully  belong:  Frank  v.  Pickens,  69 
Ala.  369;  Halsey  v.  Flint,  15  Abb.  Pr.  367.  A  plea  of  tender  cannot  be 
supported,  unless  accompanied  by 'the  payment  of  the  money  into  court:  Park 
Wiley,  67  Ala.  310.  A  payment,  however,  to  a  referee  upon  a  trial  before  him 
is  not  a  payment  into  court  He  is  not  the  court  for  that  purpose:  Becker  y. 
Boon,  61  N.  T.  317.  Nor  is  a  payment  to  an  auditor  on  a  trial  before  him: 
Wing  v.  Hurlburi,  15  Vt.  607.  A  court  will  not  allow  money  to  be  brought 
in  unless  it  be  a  legal  tender:  Shelby  y.  Boyd,  3  Testes,  321.  A  tender  by  the 
defendant  after  the  plaintiff's  attorney  had  drawn  and  sent  off  the  declaration 
to  be  filed,  but  before  the  filing  or  service,  is  a  tender  before  suit  brought,  and 
to  be  availing  the  money  must  be  brought  into  court:  Brown  v.  Ferguson,  2 
Denio,  196.  The  rule  that  a  plea  of  tender  is  unavailing  unless  the  tender  be 
kept  good  and  the  money  brought  into  court  applies  where  the  tender  is  mads 


Oct  I860.]  Motnahak  v.  Moobb.  488 

by  an  offer  in  writing  under  the  statute,  as  well  as  to  the  production  and  offer 
of  money:  Shugart  v.  PaUee,  37  Iowa,  422.  And  where  the  law  aathorisee  a 
tender  to  be  made  by  paying  the  money  into  court,  the  oourt  will  inform  itself 
whether  the  money  hae  been  paid  in,  and  need  not  submit  the  question  to  a 
Jury:  Newtonv.  Alii*,  16  Wis.  197.  A  mere  offer  of  the  amount  to  the  plain- 
tiff by  the  defendant's  counsel,  in  the  progress  of  the  argument  of  a  case,  is 
is  not  a  valid  tender,  and  is  not  pleadable  in  defense  of  the  action:  Kep  v. 
Boder,  1  Head,  19. 

Where  money  paid  into  court  by  way  of  tender  is  withdrawn  under  an 
order  of  the  court,  such  withdrawal  cannot  affect  the  validity  of  the  tender: 
Wright  y.  Young,  70  Am.  Dec  453.  The  correct  practice,  where  a  plaintiff 
elects  to  take  the  amount  alleged  to  hare  been  tendered,  is,  if  the  money  is 
brought  into  court,  to  order  it  to  be  paid  over  to  the  plaintiff,  and  render 
judgment  against  him  for  costs;  but  if  the  money  is  not  brought  into  oourt* 
the  judgment  should  be  against  the  defendant  for  the  amount  of  the  tender 
and  costs:  Monroe  v.  Chaldeck,  78  HL  429.  If  the  administrator  of  an  insol- 
vent estate  has  tendered  to  a  creditor  the  amount  of  the  dividend  decreed 
to  be  paid  to  him,  he  has  performed  his  duty;  and  no  action  can  be  main- 
tained on  the  probate  bond  for  the  benefit  of  such  creditor,  although  the  ad- 
ministrator has  failed  to  pay  the  money  thus  tendered  into  court:  Potter  v. 
Cwnmenge,  18  Me.  65.  So  in  an  action  for  an  injunction  by  the  grantee  of  a 
judgment  debtor  who  has  tendered  the  amount  due  on  the  judgment,  after 
a  sheriff's  sale,  ineffectual  because  the  purchaser  failed  to  pay  his  bid,  and 
because  no  valid  memorandum  in  writing  was  made  of  the  sale,  it  is  unneces- 
sary to  follow  the  tender  up  by  paying  the  money  into  oourt  It  is  sufficient 
that  the  plaintiff  offers  in  his  complaint  to  pay  whatever  sum  shall  be  found 
due  on  the  judgment:  Ruckle  v.  Barbour,  48  In<L  274.  In  chancery,  how- 
ever, it  has  been  held  not  necessary  that  a  tender  shall  be  kept  good  by 
bringing  the  money  into  oourt:  Board  of  Swpervieore  v.  Hewneberry,  41  HL 
179;  WheUm  v.  BeUlep,  61  Mo.  565;  Hafward  v.  Hunger,  14  Iowa,  517.  It 
is  sufficient,  it  is  said,  that  the  party  making  the  tender  produce  the  money 
upon  reasonable  notice  of  its  acceptance.  But,  on  the  other  hand,  it  has  been 
held  that  in  an  equitable  action,  where  a  party  relies  upon  a  tender  of  money, 
it  in  sufficient,  to  keep  such  tender  good,  that  he  offers  to  bring  the  money 
into  court,  and  is  ready  to  comply  with  the  directions  of  the  oourt  in  regard 
to  it:  BreUenbaehY.  Turner,  18  Wis.  140.  So  in  QWoemm  v.  Smith,  15  W.  Va. 
44,  it  has  been  held  that  whenever  a  party  relies  on  a  tender  of  money  in 
satisfaction  of  a  debt,  he  must,  whether  in  a  court  of  law  or  in  a  oourt  of 
equity,  when  he  files  his  pleading  setting  up  such  tender,  bring  the  money 
tendered  into  court,  unless  the  production  of  it  is  waived  by  the  other  side; 
and  that  if  he  fails  to  do  so,  this  defense  to  the  payment  of  the  debt,  and  any 
proof  in  relation  thereto,  will  be  disregarded  by  the  oourt.  Where  the  plain- 
tiff withdraws  money  paid  into  court  in  discharge  of  a  demand  sued  on,  it  is 
an  acceptance  of  the  tender,  and  he  cannot  afterwards  claim  that  it  was  ac- 
cepted merely  as  a  payment  on  account:  Haeneeler  v.  Duron,  14  Mo.  App, 
103. 

2.  Emor  or  Tktdki  ahd  Bxfdbal  Thxrbot.— a.  A$  Admbtkm.--A  ten- 
der admits  a  liability  or  indebtedness  to  the  amount  of  the  sum  tendered: 
Marti*  v.  Whiter,  62  Iowa,  416;  JV!n£  v.  Cbe,  61  Am.  Dec  141,  and  cases  cited 
in  note  thereto  146;  Latham  v.  Hartford,  27  Kan.  249;  Eaton  v.  Welle,  82  N. 
T.  676;  Shnpeonr.  Canon,  11  Or.  361;  Denver  etc.  R.  R.Oo.v.  Hart,  6  CoL 
120;  Wagenblaet  v.  McKean,  2  Grant,  393;  Schnur  v.  HkkcooB,  45  Wis.  200| 
Woodward  ▼.  Otter,  83  Vt.  49;  Brown  w.  Fink,  8  Jones  L.  878)  Abet  ▼.  Of*U 
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24  Ind  260;  JCmmt.  Chaideck,  78  m.  429;  Dmtov.  Mtthmiom,  17  Ia.  Ann. 
07;  BaeMT./«fto6iftm<i4/C^^ltofh7Ciuh.581;  Fitter  v.  Jfoore,  19  Iowa,  84? 
and  the  one  making  it  is  estopped  from  denying  it;  Monroe  v.  Chaldeek,  78  HL 
429.  Bat  it  is  not  conclusive  where  too  much  hat  been  tendered,  and  no 
obligation  is  created  to  pay  or  keep  good  the  whole  amount  tendered  in  each 
a  case:  Abel  ▼.  Opel,  24  Ind.  250.  In  Sehnur  v.  Bidtcox,  46  Wis.  20%  how* 
ever,  it  is  held  that  a  tender,  though  insufficient,  and  the  payment  of  the 
money  into  court,  is  a  conclusive  admission  that  the  amount  so  paid  is  due 
the  one  to  whom  it  is  tendered,  and  that  it  l^lnmga  absolutely  to  him,  what- 
ever may  be  the  fate  of  the  action.  A  verdict  may  be  rendered  for  more 
than  the  amount  tendered,  but  it  cannot  be  rendered  for  less:  Denser  etc  R. 
R.  Co.  v.  Harp,  6  CoL  420;  and  this,  too,  although  the  tender  be  defective  or 
even  be  offered  in  a  case  where  it  cannot  be  legally  made  or  pleaded,  and  for 
such  roasonn  be  held  unavailing,  to  save  costs:  Id.  424,  and  oases  there  cited. 
A  tender  and  payment  into  court,  however,  only  admit  the  cause  of  action 
as  to  the  sum  tendered,  and  do  not  affect  the  defense  of  the  party  making  the 
same  from  recovering  a  greater  sum  upon  the  same  cause:  Simpson  v.  Carson, 
11  Or.  861.  8o  in  sn  action  upon  a  store  account  of  different  items,  the  pay- 
ment of  money  into  court  upon  a  particular  item  admits  the  character  in 
which  the  plaintiff  sues  and  the  defendant's  indebtedness  to  the  extent  of  the 
amount  paid  in  only.  It  admits  nothing  as  to  other  items  in  the  same  account 
noon  which  the  money  was  not  paid  in.  As  to  them,  the  defendant^  not- 
withstanding the  payment,  is  free  to  deny  the  character  in  which  the  plaintiff 
sues,  and  the  justice  of  the  claim:  Brown  v.  Fink,  3  Jones  L.  378.  Under  the 
statutes  of  Massachusetts,  a  tender  of  a  certain  sum  in  full  for  damages  sus- 
tained in  consequence  of  a  defect  in  a  highway  has  the  effect  and  operation 
of  a  tender  at  common  law;  and  where  the  declaration  contains  only  one 
cause  of  action,  specifically  set  forth,  the  tender  is  a  conclusive  admission,  of 
every  fact,  which  the  plaintiff  would  otherwise  be  bound  to  prove,  in  order 
to  maintain  his  action,  and  precludes  the  defendant  from  introducing  evidence 
of  carelessness  on  the  part  of  the  plaintiff,  either  as  to  the  merits  of  the  case 
or  in  mitigation  of  damages:  Bacon  v.  Inhabitant*  of  Charlton,  7  Cush.  681. 

b.  Effect  of  Tender  after  Action* — The  tender  of  the  amount  due  on.  a  mort- 
gage of  chattels  by  one  who  has  converted  the  same,  claiming  under  the 
mortgagor,  is  ineffectual  after  an  action  commenced  for  the  conversion,  nnlnw 
the  costs  are  also  tendered:  Farr  v.  Smith,  24  Am.  Dec.  162.  A  tender  after 
the  commencement  of  an  action  must  include  the  costs  incurred:  Eaton  v. 
WeJU,  22  Hun,  123;  Bameev.  Greene,  30  Iowa,  114;  Thurston  t.  BlaudeO,  8 
N.  H.  367;  CaU  v.  Lothrop,  39  Me.  434;  Martin  v.  Whistkr,  62  Iowa,  416; 
In  the  case  last  cited,  it  is  shown  when  the  costs  of  a  cause  which  has  been 
merged  into  an  award  of  arbitration  must  be  paid.  An  early  case  in  South  Caro- 
lina held  that  no  tender  could  be  made  after  the  commencement  of  an  action; 
and  that  the  way  to  stop  proceedings  after  an  action  brought  was  to  obtain  a 
rule  for  leave  to  pay  the  money  into  court:  Fishburne  v.  Sander*,  1  Nott  & 
M.  242.  Where  the  principal  and  sureties  on  a  poor  debtor's  bond  are  sued, 
but  no  service  made,  a  tender  of  the  amount  of  the  joint  liability,  including 
the  cost  of  the  writ,  will  be  sufficient,  although  the  writ  may  have  been  sent 
away  by  the  attorney  for  the  purpose  of  having  it  served,  if  he  has  time  to 
recall  it  before  it  is  actually  served:  CaU  v.  Lothrop,  39  Me.  434.  So  where 
a  tender  is  made,  after  the  creditor  has  employed  an  attorney  to  bring  suit, 
and  who  has  filed  a  declaration  and  mailed  a  copy  to  the  sheriff  to  be  served, 
bat  before  the  same  is  served,  it  is  sufficient  for  the  debtor  to  tender  tha 
it  of  the  debt  without  offering  to  pay  the  plaintiff's  oossa;  especially  sf 
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the  debtor,  when  his  tender  is  made,  does  not  know,  and  is  not  inf  crowd  by 
ha  creditor,  that  costs  have  been  incurred:  BuUy.  Patent  7  Barb.  331,  over- 
rating Attn*  v.  Drew,  19  Wend.  381.  Bat  in  Emereon  t.  OTUr*  10  Gray,  361, 
it  ia  held  that  a  tender  of  the  amount  of  a  debt  without  oosts  is  raiaffiriant 
after  a  writ  has  been  sued  out  thereon  and  sent  to  an  offioar  lor  service, 
although  not  yet  actually  delivered  to  him.  In  Brown  v.  Pergumm,  2  Demo, 
196,  it  was  held  that  a  tender  by  the  defendant  after  the  plaintiff's  attorney 
had  drawn  and  sent  off  the  declaration  to  be  filed,  but  before  the  filing  or 
service,  was  a  tender  before  suit  brought,  and  to  render  it  available,  the 
money  had  to  be  brought  into  court.  So  in  TSbrswy.  BtaiedeU,  8  N.  H.  367, 
H  was  held  that  a  tender  of  money  to  an  attorney,  with  whom  a  demand  had 
been  lodged  for  collection,  and  before  suit  was  brought,  was  unavailing.  After 
levy  of  execution  on  goods  and  chattels  which  have  been  sold  and  the  proceeds 
paid  over  to  the  creditor,  he  can  maintain  no  action  to  obtain  anew  eTeoution, 
upon  the  ground  that  the  goods  were  not  the  property  of  the  debtor  until  he 
has  refunded  the  money  thus  received,  or  tendered  it  for  that  purpose: 
BatcheUUr  v.  Wagon,  8  Id.  121.  If  an  action  has  been  brought  on  two  notes, 
a  tender  of  the  whole  amount  of  one  note,  with  the  costs  of  the  suit,  may  be 
made  to  the  attorney  who  brought  the  suit,  and  it  will  be  a  good  tender  pro 
tanto:  Carkkmv.  WhUcher,  5  Id.  280.  An  offer  to  receive  the  amount  due 
after  an  action  of  replevin  has  been  commenced  will  not  defeat  the  action: 
Qidkman  v.  Kfarn,  8  Neb.  602.  A  tender  to  satisfy  a  claim  in  litigation  is 
not  good  if  made  in  the  street,  without  any  computation  or  means  of  compu- 
tation that  would  require  delay,  and  on  the  idea  that  the  claim  is  in  judgment 
when  no  judgment  has  been  entered,  and  when  no  oosts  have  been  or  could 
regularly  have  been  taxed.  And  a  mere  offer  to  pay  whatever  shall  be  ascer- 
tained to  be  necessary  to  discharge  a  litigated  demand,  without  any  steps  to 
find  out  that  amount,  beyond  preparing  a  receipt  in  blank  purporting  to  dis- 
charge the  judgment,  when,  in  fact,  none  has  been  entered,  is  no  proper 
tender  of  payment:  Cham  v.  Weleh,  46  Mich.  346. 

c.  Tender,  when  Sufficient  to  Stop  Running  of  Interest  and  Gbnf*.— -To  avoid 
the  payment  of  interest  and  costs  after  a  tender,  the  debtor  must  keep  it 
good  by  tendering  the  exact  amount  due,  snd  keeping  the  money  ready  at  all 
times  to  pay  it  to  the  creditor,  if  he  should  conclude  to  receive  Hand  demand 
its  payment:  Thayer  y.  Meeker,  86  QL  474;  King  v.  Bewrimm,  32  Kan.  216; 
Aulgcr  v.  Clay,  109  HL  487;  Stowell  v.  Read,  41  Am.  Dec  714;  Murray  v. 
Wimdtey,  47  Id.  324;  Martin  v.  WhUler,  02  Iowa,  416;  ParkY.  Witey,  67  Ala. 
310;  De  Ooer  v.  KeOar,  2  La.  Ann.  496;  Woodruf  v.  TrmpmaU,  12  Ark,  640; 
ComeU v.  Green,  10  8erg.  AR.  14;  CockriB v.  K irkpatHek,  9  Ho.  687;  StowY. 
Burnett,  36  111.  18;  Nam*  v.  Lober,  1  Duv.  304;  McDowell  v.  Glam,  4  Watts, 
389;  HiB  v.  Place,  7  Kobt.  389;  CaU  v.  Lotkrop,  89  Me.  434;  JBngY.  Fmch, 
60  Ind.  420;  Gray  v.  Angier,  62  Ga.  696;  HamkttY.  Tollman,  30  Ark.  606; 
TateY.  Smith,  70  N.  0. 685;  Berthotd  v.  Beyburn,  37  Ma  686;  /bote  v.  Palmer, 
Wright,  336;  LogueY.  GiUick,  1  EL  D.  Smith,  398;  TuthUlY.  Morrm,  81  N.  Y. 
94.  The  tender  prevents  the  interest  from  ninning,  and  bringing  the  money 
into  court  saves  costs:  CoekrUlY.  KtrkpcUrkk,  9  Mo.  697.  But  a  ™f"fr'ttfi«l 
tenderwin  not  stop  interest:  Flake  y.  Mm,  51  Tex.  98;  NauuiY.  Xooer,  1  Duv. 
304.  And  using  money  after  it  is  tendered  destroys  the  neoessary  attribute 
of  a  legal  tender:  Gray  v.  Angier,  62  Ga.  596;  Nante  v.  Leber,  1  Duv.  304; 
Stow  v.  Bumell,  36  TJL  1&  Tender  after  suit  brought,  with  costs,  ban  a 
recovery  of  further  oosts:  Hay  v.  Oueterout,  3  Ohio,  384;  HOI  v.  Piace,  7 
Boot.  389.  To  stop  interest  and  costs,  the  tender  must  be  followed  up,  and 
aha  money  brought  into  court:  ffamieU  v.  Tollman,  30  Ark.  606;  Bawve*  v. 
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Haekky,  6  Watts,  264;  Tale  v.  Smith,  70  N.  C.  685.  Where  a  by-law  of  a 
company  subjects  one  to  a  fine  for  failure  to  pay  weekly  installment*,  a 
tender  thereafter,  after  one  default  of  the  weekly  installments  at  they  fall 
doe,  exempts  such  person  from  liability  for  further  fines,  and  his  refusal  to 
pay  the  first  fine  will  not  give  the  company  a  right  to  impose  additional  fines: 
Pento  v.  Citizens'  etc  Co.,  35  MdL  73.  Bnt  the  mere  announcement  by  the 
maker  of  a  note  of  his  readiness  to  pay,  made  to  the  holder,  and  the  refusal 
of  the  latter  to  receive  the  amount,  on  the  ground  that  it  had  been  attached 
at  the  suit  of  a  third  person,  is  not  a  legal  tender,  and  cannot  stop  interest: 
Bacon  v.  Smith,  2  La.  Ann.  441.  A  party  to  whom  a  tender  is  made  is  not 
bound  to  inform  the  other  party  that  he  has  summoned  witnesses,  if  no  inquiry 
is  made  of  him  in  regard  to  the  fact,  or  the  amount  of  his  costs:  Smith  v. 
Wilbur,  35  Vt  133.  The  costs  of  all  courts  were  deducted  from  the  judg- 
ment against  a  defendant  who  had  tendered  the  difference  between  the  claim 
against  him  and  a  set-off  to  which  he  was  entitled,  and  had  kept  his  tender 
good:  Smith  v.  Curtis*,  38  Mich.  393.  A  tender  of  the  entire  amount  due, 
including  interest,  at  any  time  between  the  maturity  of  the  debt  and  the 
commencement  of  suit,  stops  the  interest,  and  discharges  the  debtor  from  the 
costs  of  suit:  Budoiph  v.  Wagner,  36  OaL  698. 

<L  Befusat,  Waiver,  and  Objections, — A  tender  to  one  who  announces  in  ad- 
vance that  he  will  not  receive  it  is  unnecessary:  Duffy  v.  Patten,  74  Me.  396; 
Hoyt  v.  Sprague,  61  Barb.  497;  Dorsey  v.  Barbee,  12  Am.  Dec  296,  and  note; 
Hampton  v.  Speckenagle,  11  Id.  704.  Such  act  waives  the  tender.  The  bare 
refusal  to  receive  the  sum  due,  and  the  demand  of  a  larger  sum,  is  not  enough 
to  excuse  the  actual  tender  of  the  money:  Dunham  v.  Jackson,  6  Wend.  22. 
And  where  the  proper  amount  of  money  is  tendered,  bnt  the  one  to  whom  it 
is  offered  refuses  to  take  it  or  count  it,  but  does  not  dispute  the  amount,  the 
tender  is  good:  Brewer  v.  Fleming,  51  Pa.  St.  102;  Pinney  v.  Jorgenson,  27 
Minn.  26.  A  party  must  accept  a  tender  as  made,  or  he  must  reject  it.  He 
cannot  accept  it  and  prescribe  the  terms  of  its  acceptance.  He  cannot  accept 
it  on  condition  that  something  he  requires  shall  be  complied  with:  Adams  v. 
Helm,  55  Mo.  468;  Baines  v.  Jones,  23  Tenn.  490;  Hoyt  v.  Sprague,  61  Barb. 
497.  Where  a  party  actually  has  the  money  in  a  purse  in  his  hand,  and  is  in 
the  act  of  taking  it  out,  a  refusal  to  receive  it  will  excuse  the  actual  tender: 
Thome  v.  Mother,  20  N.  J.  Eq.  257;  Hanna  v.  Phillips,  1  Grant,  253.  So 
where  a  person  intentionally  evades  a  tender  when  the  other  party  is  ready 
at  the  place  and  time,  and  with  the  proper  thing  or  amount,  the  act  of  the 
latter  is  equivalent  to  a  tender:  Borden  v.  Borden,  4  Am.  Dec.  32;  Noyes  v. 
Clark,  32  Id.  620;  Southworth  v.  Smith,  7  Oush.  391;  Gilmore  v.  Holt,  4  Pick. 
258;  Sharp  v.  Todd,  38  N.  J.  Eq.  329,  and  numerous  cases  cited  in  note 
thereto.  The  judgment  creditor  of  a  mortgagor  of  chattels  may  redeem  the 
mortgage,  which  is  a  lien  prior  to  execution  issued  on  his  judgment  and  levied 
on  the  chattels.  He  may  also  enjoin  the  mortgagee  from  selling  the  chattels 
under  the  mortgage,  upon  tendering  the  principal  and  interest  due  on  the 
mortgage,  with  such  reasonable  and  lawful  expenses  as  have  been  incurred 
under  the  sale,  if  they  are  known.  But  if  the  principal  and  interest  alone 
are  tendered,  and  the  mortgagee  declines  either  to  accept  or  refuse  the  tender 
because  of  his  apprehension  as  to  its  effect  on  a  pending  suit  brought  against 
him  by  the  judgment  creditor  to  set  aside  the  mortgage  for  alleged  fraud,  and 
also  because  he  is  unwilling  to  accept  the  tender  without  the  advice  of  his  coun- 
sel, the  tender  is  sufficient,  and  a  motion  to  dissolve  the  injunction  ought  te 
be  denied:  Lambert  y.  Miller,  Id.  117.  Where  money  is  tendered  and  refused, 
the  person  tendering  it  may  use  it  as  his  own,  provided  he  keeps  himself  ready 
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at  all  times  to  pay  the  debt  in  currant  money  when  requested.  But  if  the  ten* 
der  is  of  specific  articles,  the  property  cannot  be  retaken  or  disposed  of  in  any 
way  by  the  person  tendering  it:  Curtis*  v.  Oreebamks,  24  Vt  636.  If  a  credi- 
tor refuses  a  tender  properly  made  by  the  principal,  the  surety  is  discharged: 
Wilson*.  McVeyy  83 Ind.  110;  Fisherr.  Stoekebrand,  26  Kan.  666.  If  a  ten- 
der of  money  due  on  a  purchase  of  land  is  refused  on  the  ground  of  an  alleged 
declaration  of  a  forfeiture  of  the  contract,  and  not  upon  the  ground  that  it  is 
too  small,  the  party  succeeding  to  the  vendor's  rights  will  not,  on  a  bul  for 
specific  performance  by  the  purchaser,  be  allowed  to  dispute  the  suffioknoy 
of  the  tender:  Thayer  v.  Meeker,  86  DL  470. 

Where  a  mortgagor  went  to  the  mortgagee's  house  and  tendered  him  the 
money  upon  a  mortgage,  and  the  mortgagee  thrust  him  out  and  looked  the 
door,  and  the  money  was  deposited  in  a  bank,  where  it  remained  until 
the  mortgagor  filed  his  answer  to  a  bill  to  foreclose  the  mortgage,  when  he  paid 
the  money  into  court,  the  tender  was  held  good.  So  where  the  mortgagee's 
solicitor,  in  this  same  case,  made  a  demand  for  the  principal,  after  the  fore- 
closure had  been  brought,  the  mortgagor's  offer  to  pay  him  the  money  as  soon 
as  he  could  obtain  it  from  the  bank,  a  few  miles  distant,  this  was  also  held 
to  be  a  valid  tender:  Sharp  v.  Todd,  38  N.  J.  Bq.  324.  The  proper  mode,  as 
we  have  seen,  of  making  a  legal  tender  is  to  actually  produce  and  proffer  the 
exact  sum  due;  but  this  may  be  dispensed  with  by  the  party  to  whom  the 
money  is  to  be  paid,  when  he  refuses  to  receive  the  money,  not  on  the  ground 
that  the  money  is  not  produced,  nor  on  the  ground  that  the  amount  produced 
was  not  the  exact  amount  offered,  but  on  some  collateral  and  entirely  dis- 
tinct ground:  Koon  v.  Snodgrass,  18  W.  Va.  320.  A  tender  is  waived  where 
the  other  party  is  ready  and  willing  to  produce  the  money  or  thing  to  be  ten 
dered,  but  meets  with  a  refusal  or  evasion  of  the  tender,  or  some  other  act  of 
the  creditor  dispensing  with  production  of  the  thing  to  be  tendered:  See 
nnmerous  cases  cited  in  note  to  Dorsey  v.  Barbee,  12  Am.  Dec.  298;  BerthfM 
v.  Meybum,  37  Ma  686;  Gvtkma*  v.  Kearn,  8  Neb.  602;  BleweU  v.  Baker,  6 
Jones  &  8. 23.  So,  where  a  party  denies  his  liability  under  the  contract:  Mai* 
locks  v.  Young,  66  Me.  469.  The  production  of  the  thing  to  be  tendered  may 
be  dispensed  with  where,  after  presentment,  the  creditor  says:  "There  have 
been  costs  made,  and  yon  have  got  to  settle  with  my  attorney: "  Ashbum  v. 
PouUer,  35  Conn.  653;  or  where  the  debtor  tenders  money  in  payment,  and 
the  creditor  says  he  has  no  use  for  it,  and  allows  the  debtor  to  retain  the 
money  a  while:  Terrell  v.  Walker,  65  N.  C.  91;  or  where  an  offer  is  made  in 
legal-tender  notes,  and  the  creditor  says  that  he  will  take  nothing  but  gold 
and  silver:  Banna  v.  Batetin,  43  HL  462. 

But  where  a  creditor  refers  his  debtor,  who  has  come  to  make  him  a 
tender,  to  his  attorney,  saying  that  his  office  was  open,  and  it  was  but  a 
step,  without,  however,  refusing  to  receive  the  money,  or  interposing  any 
objection,  or  intimating  in  any  way  that  the  presentation  of  the  money  was 
not  required;  it  does  not  amount  to  a  waiver  of  the  production  and  offer  of 
the  money:  Strong  v.  Blake,  46  Barb.  227.  A  party  is  presumed  to  waive 
the  objection  that  a  tender  is  not  in  time,  if  he  does  not  raise  that  objection 
when  the  tender  is  made:  Adams  v.  Helms,  66  Ma  468.  As  to  waiver  of 
objection  to  tender  after  the  day,  see  note  to  Qould  v.  Banks,  24  Am.  Deo.  95. 
So  if  one  makes  no  objection  to  an  instrument  which  is  tendered  him,  or  to 
its  terms,  he  waives  defects  therein:  Gilbert  v.  Mosier,  11  Iowa,  498.  When  a 
party  places  his  refusal  on  certain  specific  objections,  he  cannot,  afteraction 
commenced,  raise  other  objections,  trifling  in  their  character,  and  which  could 
easily  have  been  remedied  at  the  time:  Stokes  v.  Beeknagle,  6  Jones  4  8.  SOsX 
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Am  objection  thai  a  tender  is  no*  made  in  lawful  money  cannot  be  disregarded 
by  the  jury:  Decamp  v.  Feay,  9  Am.  Dee.  372.  A  refusal  to  reoeivo  an  amount 
proffered  on  the  ground  of  insufficiency  is  a  waiver  of  any  informalities  in  a 
tender:  Whekmr.  Beilky,  61  Mo.  666.  Bat  the  absence  of  an  objection  to 
the  amount,  at  the  time  tender  is  made,  will  not  preclude  the  party  from 
denying  its  efficiency  on  the  trial:  Chicago  etc  B.  B.  Co,  y.  Northwestern  U.  P. 
Co.,  88  Iowa,  377;  contra:  Hayward  v.  Munger,  14  Iowa,  516;  ConmeU  t.  Jf«&- 
fan,21  Miss.  368;  Graves  v.  McFartane,  2  Coldw.  167.  Where  the  creditor  ex- 
pressly waives  all  objection  to  the  medium  of  payment,  and  objects  only  te 
the  amount  of  the  proposed  payment,  it  is  a  good  tender:  Jennings  v.  Mendemr 
haU,  7  Ohio  St.  257.  A  tender  of  money  will  be  presumed  sufficient  if  not 
objected  to:  Conway  v.  Case,  22  HL  127.  An  objection  solely  on  account  of 
insufficiency  of  amount  to  pay  the  debt  waives  all  claim  for  costs  where  the 
debtor  does  not  know  that  any  have  been  incurred,  and  the  creditor  makes 
no  claim  for  them:  Haskell  v.  Brewer,  11  Me.  258.  The  tender  of  a  debt 
before  it  is  due  is  ineffectual  The  debtor  cannot  be  compelled  to  pay  the 
debt  before  maturity,  and  the  creditor  is  not  bound  to  accept  payment  before 
that  time.  For  peculiar  circumstances  under  this  general  principle,  and 
showing  a  premature  tender  on  a  promissory  note,  see  Wyckoffv.  Anthony*  96 
K.  T.  442.  Where  a  tender  of  a  sum,  admitted  by  the  creditor  to  be  the 
amount  due,  is  refused  solely  on  the  ground  that  the  time  for  payment  has 
expired,  all  other  objections  to  the  sufficiency  of  the  tender  are  thereby 
waived:  Wood  v.  Babb,  16  8.  C.  427.  But  there  can  be  no  waiver  without 
knowledge  of  the  defect  waived:  Waldron  v.  Murphy,  40  Mich.  668.  A 
tender  of  cattle  upon  a  contract,  within  the  time  specified,  is  waived  by  a 
subsequent  acceptance  of  them:  Emery  v.  Langley,  1  Idaho,  N.  S.,  694. 

e.  Tender  as  Payment  and  Discharge. — Some  cases  hold  that  tender  and  re- 
fusal are  equivalent  to  a  performance;  and  that  it  bars  an  action  upon  the 
obligation:  Mitts  v.  Muggins,  3  Dev.  L.  58;  Shannon  v.  Comstock,  21  Wend. 
457;  Appleton  v.  Donaldson,  3  Pa,  St  381;  Mitchell  v.  Merrill,  18  Am.  Deo. 
128;  Lamb  v.  Lathrop,  27  Id.  174;  Kramer  v.  Stock,  10  Watts,  115;  Foote  v. 
Palmer,  Wright,  336;  Tracy  v.  Strong,  2  Conn.  659;  Barney  v.  Bliss,  12  Am. 
Dec.  696;  Sheldon  v.  Skinner,  21  Id.  161;  note  to  Wyman  v.  Wtnslow,  26  Id. 
546.  On  the  other  hand,  it  is  held  that  an  unaccepted  tender  is  not  equiva- 
lent to  performance,  and  that  it  does  not  satisfy  or  extinguish  the  obligation, 
and  does  not  bar  an  action  upon  it:  Bedington  v.  Chase,  34  OaL  666;  Manny 
v.  Harris,  2  Johns.  25;  HiU  v.  Place,  7  Robt.  389;  Haynes  v.  Thorn,  28  N.  H. 
886;  Mohnv.  Stoner,  11  Iowa,  30;  Suffolk  Bank  v.  Worcester  Bank,  5  Pick.  106; 
Baker  v.  Fourth  N.  H.  Turnpike,  8N.E  509;  StoweU  v.  Bead,  41  Am.  Dec 
714;  Snyder  v.  Quarton,  47  Mich.  211;  Chase  v.  Welch,  45  Id.  345;  Preston  v. 
Grant,  34  Vt.  201;  Elliott  v.  Bass,  4  Bait.  395;  CockriU  v.  Kirkpatrick,  9  Mo, 
697;  Spauldmgy.  Warner,  57  Vt.  654;  Fridge  v.  State,  20  Am.  Dec.  463;  Kelly 
v.  West,  4  Jones  &  S.  304.  There  is  clearly  inharmony  here;  but  by  an  inspec- 
tion of  the  first  class  of  cases  it  will  be  observed  that  they  most  all  refer  to  a 
tender  of  goods  or  personalty.  And  the  true  rule  ought  to  be,  and  doubles 
is,  that  a  tender  and  refusal  of  articles,  under  an  obligation  or  contract  for  the 
delivery  of  specific  articles,  is  a  perpetual  discharge;  but  that  a  tender  and 
refusal  is  not  a  discharge  upon  any  bond,  contract,  or  promise  to  pay  money: 
Haynes  v.  Thorn,  28  N.  H.  386.  It  is  h«dd,  however,  that  a  legal  tender  within 
the  time  prescribed  by  law,  of  the  amount  for  which  an  equity  of  redemption 
is  held  under  an  execution  sale,  is  sufficient  to  revest  the  property  without  a 
deed  of  conveyance  from  the  purchaser:  Legro  v.  Lord,  10  Me.  161.  And  it 
to  be  a  well-settled  rule  in  the  supreme  court  of  the  United  States,  that 
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lor  the  purpose  of  affecting  proceedings  to  enforce  the  payment  of  taxes,  a 
lawful  tender  of  payment  is  equivalent  to  actual  payment,  either  being  anffl. 
eiaiii  to  deprive  the  oolleothig  officer  of  all  authority  for  further  action,  and 
making  every  subsequent  step  illegal  and  void:  Pomdater  v.  Qeenkom,  114 
U.  S.  270  (Virginia  ooupon  cases). 

L  Effect  o/  Tender  and  Sefiuai  of  Ohattele.—ThiM  question  is  dhcuesed  la 
Lotno  v.  Xottrcp,  27  Am.  Deo.  174,  and  note  177;  Jfteaeff  ▼.  MerriU,  18  Id 
128;  Wymanr.  Winelom,  28  Id.  542;  and  note  646;  Sheldon  v.  Sfcwwr,  21  Id. 
161,  and  note  166;  Barney  v.  Boat,  12  Id.  696,  and  extended  note  700.  For 
other  oases,  aee  GUkemm  v.  Smith,  15  W.  Va.  64;  SUngertamd  v.  if  one,  6  Johns. 
474,  showing  that  where  a  tender  of  gooda  is  established,  the  goods  belong  to 
the  creditor,  and  the  party  in  possession  of  them  ie  regarded  as  his  bailee. 
The  common-law  role  concerning  a  tender  of  goods  is  well  stated  in  Robert*  v. 
BeaUy,  2  Penr.  4  W.  63.  Where  goods  are  tendered  and  refused,  the  debtor 
or  bailee  keeps  them  at  the  creditor's  risk.  But  he  most  deliver  them  on  de- 
mand; and  if  he  dispose  of  them  for  his  own  benefit,  he  will  be  responsible 
lor  the  proceed*:  /fat  ▼.  Holder  17  Tex.  408;  McJiUon  v.  8nmer9 18  Mo.  111. 

g.  Sjfett  of  Tender  sjpon  Heme. — At  common  law,  a  tender  made  at  the  law 
day,  and  refused,  satisfies  the  oondition  of  the  mortgage  as  folly  as  if  payment 
had  been  made,  and  revests  the  estate  in  the  mortgagor,  who  may  enter 
forthwith:  2  Jones  an  Mortgages,  sec  891.  But  in  this  country,  particularly 
m  New  York  and  Michigan,  the  rule  baa  been  so  extended  that  a  tender  of 
the  amount  due  on  a  mortgage  after  the  day  fixed  for  payment,  and  before 
foreclosure,  and  a  refusal  thereof,  is  a  discharge  of  the  lien  just  as  much  as 
payment  is,  and  in  the  same  way  that  a  tender  at  common  law  has  this  offset. 
The  lien  of  the  mortgage  is  thereby  ipeo  facto  discharged,  and  the  holder  of 
the  mortgage  can  only  look  to  the  personal  responsibility  of  the  person  liable 
for  the  mortgage  debt.  And  to  have  this  effect,  it  has  been  held  not  even 
necessary  that  the  money  be  brought  into  court,  or  that  it  should  be  shown 
that  the  tender  has  ever  since  been  kept  good.  This  view  of  the  effect  of  a 
tender  made  after  the  law  day  is  founded  upon  the  departure  made  from  the 
common-law  doctrine  that  the  mortgage  creates  an  estate  in  fee  in  the  mort- 
gagee, subject  to  be  defeated  by  the  performance  of  the  oondition;  the  mort- 
gage being  regarded  merely  as  a  pledge  of  the  land  of  which  the  mortgagor 
remains  the  owner,  the  tender  after  breach  of  the  condition  is  regarded  aa 
having  the  same  result  as  a  tender  made  in  case  of  a  pledge  of  personal  prop- 
erty, in  respect  to  which  the  rule  is,  that  a  tender  and  refusal  at  any  time 
of  the  full  amount  of  the  debt  extinguishes  the  lien  of  the  pledge:  Id., 
sec.  893;  Kortright  v.  Cody,  21  N.  Y.  343,  a  leading  case,  overruling 
&  C.,  23  Barb.  490;  5  Abb.  Fr.  368;  Caruthers  v.  Humphrey,  12  Mich. 
270;  Yarn  Huean  v.  Kanovee,  13  Id.  303;  Eklow  v.  MitcheU,  26  Id.  500; 
Proctor  v.  Robmeon,  35  Id.  284;  PoUe  v.  PUaeted,  30  Id.  149.  So  a  ten- 
der of  the  amount  secured  by  a  chattel  mortgage  to  the  creditor  on  the 
day  fixed  for  payment,  although  not  accepted  nor  kept  good,  has  the  effect 
to  release  the  property  from  the  lien  of  the  mortgage:  Tompkins  v.  Batie, 
11  Neb.  147.  But  the  rule  prevailing  in  New  York  and  Michigan,  that  a  ten- 
der after  a  debt  becomes  due  operates  to  discharge  the  mortgage,  and  to 
leave  to  the  mortgagee  only  a  personal  remedy  for  bis  debt,  does  not  prevail 
in  all  the  states.  Thus  in  Florida,  Alabama,  and  Illinois  the  rule  is,  where 
a  tender  is  made  after  the  day  the  debt  secured  by  the  mortgage  is  due,  that 
the  tender  shall  be  kept  good  in  order  that  it  may  operate  to  discharge  the 
mortgage  lien:  Matthew  v.  Lindsay,  20  Fla,  976;  Oram  v.  McGoom,  86  BL 
431;  a  C,  29  Am.  Rep.  37,  and  note  41;  Frank  v.  Pickens,  60  Ala.  868. 
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The  same  is  true  of  a  tender  after  default  of  the  amount  secured  by  a  chat- 
tel mortgage:  Frank  v.  Picker*,  69  Ala.  369;  Tompkins  v.  Bate,  11  Neb,  147. 
But  even  in  New  York  and  Michigan,  in  order  to  establish  a  tender  and  re- 
fusal, such  as  will  discharge  the  lien  of  a  mortgage,  without  the  tender  being 
kept  good,  the  proof  must  be  clear  that  the  tender  was  fairly  made,  and  de- 
liberately and  intentionally  refused  by  the  owner  of  the  mortgage,  or  some 
one  duly  authorized  by  him;  and  that  sufficient  opportunity  was  afforded  to 
ascertain  the  amount  due.  It  must  appear  that  a  sum  sufficient  to  cover  the 
whole  amount  due  was  absolutely  and  unconditionally  tendered:  Tutiutt  r. 
Morris,  81  N.  Y.  94;  EsUno  v.  Mitchell,  26  Mich.  501;  Proctor  v.  Robinson,  35 
Id.  284;  Pott*  v.  Plaisted,  30  Id.  149;  Day  v.  Strong,  29  Hun,  605.  And  in 
order  to  sustain  an  action  to  extinguish  the  lien  of  his  mortgage,  because  of  a 
tender  of  the  amount  due  and  a  refusal  to  accept,  the  mortgagor  must,  even 
in  New  York,  keep  his  tender  good:  Tuthill  v.  Morris,  81  N.  Y.  94.  An  in- 
sufficient tender,  however,  will  not  anywhere  discharge  a  lien  of  any  kind: 
Harris  v.  Jex,  65  Id.  421;  TxUhiU  v.  Morris,  supra;  Harmon  v.  Magee,  57 
Miss.  410;  8elby  v.  Hurd,  51  Mich.  1;  Grassy  v.  Schneider,  50  How.  Pr.  134; 
Parks  v.  AUen,  42  Id.  482;  nor  will  a  conditional  tender:  /taints  v.  Wambaugh, 
16  Minn.  116;  Day  v.  Strong,  29  Hun,  505.  A  lien  is  not  discharged  if  a  *»• 
fusal  of  the  tender  is  reasonable:  Waldron  v.  Murphy,  .40  Mich.  668.  Where 
a  mortgage  has  been  foreclosed,  there  is  no  authority  for  saying  that  a  tender 
to  the  purchaser  under  the  foreclosure  will  extinguish  his  title:  Kortright  v. 
Cody,  21  N.  Y.  352.  So  a  tender  after  sale  of  mortgaged  premises,  but  within 
the  time  allowed  for  redemption,  will  not  divest  the  mortgagee  of  the  legal 
title:  Seobee  v.  Jones,  1  Dana,  13. 

Where  a  wife  mortgages  her  separate  property  to  secure  the  payment  of 
her  husband's  debt,  the  property  occupies  the  position  of  a  surety  and  a  legal 
tender,  made  by  the  husband  to  his  creditor,  discharges  such  property  from 
the  lien  of  the  mortgage:  Wood  v.  Babb,  16  S.  C.  427.  To  discharge  i 
gage  lien,  a  tender  must  be  of  the  whole  debt  secured  by  the  mortgage, 
not  merely  that  portion  of  the  debt  due  at  the  time  of  the  tender:  Cupples 
v.  QaUigan,  6  Mo.  App.  62.  One  who  holds  a  lien  upon  land  must  accept  a 
tender  of  the  money  due  him  from  the  purchaser  of  his  debtor:  Teagtr  v. 
Groves,  78  Ky.  278.  An  offer  of  money  by  a  subsequent  incumbrancer  lor 
the  purpose  of  acquiring  a  prior  incumbrance,  or  as  a  step  preparatory  to  a 
bill  to  redeem,  is  quite  different  in  its  spirit  and  equitable  bearings  from  a 
tender  designed  to  be  made  and  understood  as  one  to  cancel  the  lien:  Proctor 
v.  Robinson,  35  Mich.  284;  see  Brown  v.  Simons,  45  N.  H.  211.  The  holder 
of  goods  with  a  lien  for  charges  and  expenses  is,  when  an  offer  is  made  to 
pay  the  same  and  a  demand  made  for  the  goods,  bound  to  state  the  wmwmt 
of  his  claim,  and  offer  to  surrender  the  goods  upon  its  payment,  in  order  to 
save  himself  from  an  action:  Wagenblast  v.  McKean,  2  Grant,  393.  As  to 
tender  after  suit  brought  to  recover  specific  property,  see  Mclntyre  v.  Oar* 
ver,  37  Am.  Dec.  519;  note  to  Murray  v.  Wright,  47  Id.  326.  As  to  when  no 
tender  for  amount  of  lien  upon  goods  need  be  made,  see  8altus  v.  BoertU,  32 
Id.  541.  An  assertion,  however,  of  a  lien  greater  in  amount  than  the  lienor  is 
entitled  to  does  not  obviate  the  necessity  of  a  tender:  Hoyt  v.  Sprague,  61 
Barb.  497.  Where  a  valid  lien  exists  for  storage  of  goods  in  a  bonded  ware- 
house, and  which  lien  is  payable  by  the  vendor,  a  tender  of  delivery  by  him 
is  insufficient  so  long  as  it  appears  that  the  storekeeper  has  a  lien  upon  which 
he  can  insist.  And  where  the  tender  is  made  to  a  clerk  of  the  purchaser,  the 
clerk's  omission  to  specify  the  lien  for  storage  as  a  reason  for  refusing  to  ac- 
cept the  goods  is  not  a  waiver  of  the  objection.    To  charge  the  purchase* 
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with  such  a  waiver,  he  must  be  shown  to  have  had  knowledge  of  the  lien) 
and  to  constitute  a  valid  tender  to  him,  he  must  he  offered  a  permit  whereby 
he  can  acquire  the  legal  unconditional  control  of  the  property:  Dunkam  ▼• 
PetUt,  4KB.  Smith,  600.  A  tender  of  the  amount  secured  by  a  chattel 
mortgage,  and  made  by  one  who  purchases  the  chattels  subject  to  the  pay- 
ment of  the  mortgage,  is  ineffectual  to  discharge  the  lien:  Noye*  v.  Wychoff, 
80  Hun,  460.  After  an  action  has  been  commenced  upon  a  mortgage,  a  ten- 
der of  the  amount  to  discharge  it  must  include  the  costs:  MarskaU  v.  Wlmg9 
50  Me.  62. 

h.  Other  Matters, — After  the  tender  of  the  amount  due  on  a  note,  the 
maker  can  maintain  a  bill  in  equity  against  the  holder  for  its  possession; 
Strafford  v.  Welch,  59  N.  H.  46.  And  when  a  creditor  presents  payment  by 
wrongfully  refusing  to  accept  it,  and  afterwards  demands  it,  the  debtor  is 
entitled  to  a  reasonable  opportunity  to  comply  with  the  demand:  Id.  Where 
a  creditor  keeps  out  of  the  way  to  prevent  a  tender  of  the  amount  due  him. 
a  suit  commenced  by  such  creditor  for  the  recovery  of  the  debt  will  be  stayed, 
upon  the  payment  of  the  amount  due  with  costs,  although  a  technical  right 
of  action  existed  at  the  commencement  of  the  suit:  Noyes  v.  Clark,  7  Paige, 
179.  And  when  an  actum  is  brought  in  equity  to  set  aside  a  sale  under 
a  deed  of  trust,  the  plaintiff  does  not  lose  the  benefit  of  a  tender  made  by 
failing  to  pay  the  money  into  court.  The  rule  as  to  such  deposit  has  no 
application  to  suits  brought  for  equitable  relief:  Whelam  v.  Jfedfey,  61  Mo. 
665.  The  acceptanee  of  a  smaller  sum  than  is  legally  due,  as  payment,  will 
not,  of  itself,  bar  a  recovery  for  the  balance:  Myere  v.  Byimgkm,  84  Iowa,  206. 


Jackson  v.  People. 

[9  Michigan,  Hi.] 

Under  Common-law  Writ  or  Certiorari,  Southdio  Mors  tea*  Juris- 
diction may  be  inquired  into. 

Where  Evidence  8cr  our  m  Return  m  Insufficient  to  justify  convic- 
tion, or  other  judicial  act  complained  of,  it  will  be  quashed  on  ositfutaii 

Certiorari  wnx  Lis  for  Want  of  Jurisdiction  in  Cases  where  com- 
mon-law remedy  of  certiorari  has  been  expressly  taken  away  by  statute. 

Office  of  Certiorari  is  not  to  Review  Questions  of  Fact,  but  ques- 
tions of  law. 

Return  to  Common-law  Writ  of  Certiorari  should  8et  out  Evidence 
fully  upon  which  the  conviction  or  other  judicial  act  oomplained  of  was 
founded.    It  should  also  be  full  upon  the  decisions  and  rulings. 

Appellate  Court  does  not  Examine  Evidence,  on  Return  to  Certio- 
rari, to  determine  whether  the  probabilities  preponderate  one  way  or 
the  other;  but  simply  to  determine  whether  the  evidence  is  such  that  it 
will  justify  the  finding  as  a  legitimate  inference  from  the  facts  proved, 
whether  that  inference  would  or  would  not  have  been  drawn  by  the  ap- 
pellate tribunal. 

Appellate  Court  will,  on  Return  to  Certiorari,  Review  Rulings  op 
Law  upon  the  admission  or  exclusion  of  evidence,  or  other  rulings  in  the 
proceedings  having  a  bearing  upon  the  result. 

Evidence  is  Properly  before  Court  where  Certiorari  has  Issued  to 
Recorder's  Court  op  Detroit  to  remove  the  proceedings  on  oonviotioR 
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for  violation  of  a  city  ordination,  and  the  clerk  haseinhoflied  the  evidence 
in  the  return. 

Unn.  Alley  has  Bbooms  Actually  Ofbh  10  Uow  rat  Whtoh  It  d 
DBsUHfsn,  the  occupation,  or  obstruction  of  it  cannot  properly  be  pun- 
ished under  city  by-laws.  A  charter  giving  power  to  regulate  the  use  of 
these  passages,  and  to  remove  obstructions  from  them,  merely  contem- 
plates the  preservation  of  actual  and  not  theoretical  easements,  and  the 
protection  of  the  community  against  actual  nuisances  which  interfere 
with  the  accustomed  use  of  the  passages. 

Rboobdkr's  Coubt  or  Dsr&orr  has  No  JuBisoionov  ovbb  Complaint  fob, 
OJMTBUurmo  Alley  in  Said  City,  where  it  appears  that  the  alley  had 
never  been  opened  or  used  as  such;  that  the  obstruction  oomplained  of 
existed  at  the  time  the  ordinance  was  passed  under  which  the  proceeding 
was  had;  and  that  the  main  point  in  issue  was  that  of  title  to  the  al- 
leged easement.  The  rights  of  the  parties  must  be  settled  in  the  public 
oourts. 

Cbrtiobabi  to  the  recorder's  court  of  the  city  of  Detroit, 
where  Jackson  was  convicted  on  a  complaint  for  obstructing 
an  alley  in  said  city,  in  violation  of  an  ordinance  passed  by 
the  common  council  of  said  city  to  prohibit  and  punish  the 
obstruction  of  streets  and  alleys.  The  first  section  of  this 
ordinance  provided  "  that  no  person  shall  obstruct  any  street 
or  alley  of  said  city,  by  placing  or  maintaining  in  the  same 
any  incumbrance,  article,  or  thing,  which  in  any  manner  shall 
impede,  interrupt,  or  impair  the  use  of  said  street  or  alley  for 
the  passage  of  teams  or  pedestrians."  The  second  provided 
that  "  no  person  Bhall  build,  place,  or  maintain  in  any  street 
or  alley  of  said  city  any  fence,  building,  house,  barn,  railroad 
track,  shed,  or  construction  of  any  nature."  The  third  fixed 
the  penalty  on  conviction  in  the  recorder's  court  of  a  violation 
of  this  ordinance.  The  same  evidence,  substantially,  was 
produced  to  sustain  the  complaint  as  is  reported  in  People  v. 
Jackson,  7  Mich.  432;  but  as  the  case  did  not  turn  on  the 
evidence,  it  is  unnecessary  to  give  it.  All  the  evidence  that  is 
necessary  to  an  understanding  of  the  opinion  is  given  therein. 
In  return  to  the  certiorari,  the  recorder's  court,  by  its  clerk  and 
under  its  seal,  transmitted  the  whole  of  the  evidence  and  pro- 
ceedings in  the  said  prosecution,  mentioned  and  referred  to  in 
the  writ  of  certiorari. 

L.  Bishop  and  D.  C.  Holbrool,  for  the  plaintiff  in  error. 
A.  Russell,  for  the  people. 

By  Court,  Campbell,  J.  The  first  question  which  arises  is, 
how  far  are  we  at  liberty  to  look  into  the  proceedings  returned 
by  the  recorder's  court,  to  ascertain  whether  the  recorder  erred 
in  any  respect  within  our  supervisory  control. 
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It  is  claimed  on  behalf  of  the  people  that,  upon  a 
at  common  law,  the  only  thing  to  be  determined  is  whether 
the  court  below  had  jurisdiction;  and  that  if  jurisdiction  ex* 
isted,  the  discretionary  power  of  the  court  cannot  be  inquired 
into.  And  it  is  further  claimed  that  the  jurisdiction  depends 
npon  the  subject-matter  of  the  complaint.  Applying  this  rule 
to  the  case  before  us,  it  is  insisted  that  the  recorder's  court 
has  jurisdiction  of  all  complaints  for  obstructing  alleys,  and 
that  this  jurisdiction  being  called  into  exercise  by  such  a 
complaint,  its  proceedings  thenceforth  are  not  examinable 
unless  an  unauthorized  judgment  is  given  beyond  the  one 
allowed  by  law.  As  the  same  immunity  from  review  applies 
to  all  special  tribunals  not  acting  according  to  the  course  of 
the  common  law,  it  becomes  very  important  to  ascertain  how 
far  this  doctrine  is  correct;  for  if  true,  it  certainly  gives  them 
an  extent  of  authority  over  persons  and  property  not  possessed 
by  any  of  the  higher  courts. 

There  are  certain  classes  of  questions  which,  by  the  common 
understanding  from  time  immemorial,  belong  to  the  course  of 
judicial  inquiry  under  the  laws  of  the  land.  The  common  law 
and  the  various  charters  and  bills  of  rights,  recognized  and 
assured  the  right  to  such  an  inquiry.  And  the  constitution  of 
this  state,  in  apportioning  the  judicial  power,  as  well  as  in 
affirming  the  immunity  of  life,  liberty,  and  property,  has 
always  been  understood  to  guarantee  to  each  citizen  the  right 
to  have  his  title  to  property  and  other  legal  privileges  deter- 
mined by  the  general  tribunals  of  the  state.  These  municipal 
courts,  so  far  as  they  act  under  city  by-laws,  are  not  designed 
to  decide  between  man  and  man,  or  to  administer  general 
laws.  They  are  ordained  to  prevent  disorder  in  matters  of 
local  convenience,  and  to  regulate  the  use  of  public  and 
quasi  public  easements  so  as  to  prevent  confusion.  If  in  ex- 
ercising this  power  they  can  incidentally  decide  upon  the 
rights  of  private  property  so  as  to  determine  its  enjoyment 
without  review,  there  would  seem  to  be  a  practical  annihila- 
tion of  the  right  to  resort  to  the  general  tribunals  and  the 
common  law.  The  consequences  of  such  a  doctrine,  whether 
correct  or  incorrect,  are  serious  enough  to  render  it  our  duty  to 
examine  very  carefully  into  its  foundations. 

The  power  of  reviewing,  upon  certiorari,  judicial  proceedings 
of  inferior  tribunals  and  bodies  not  according  to  the  course  of 
the  common  law,  has  long  been  exercised  in  England,  as  well 
as  in  this  country.   The  power  has  been  jealously  maintained, 


494  Jackson  v.  People.  [Mich. 

and  has  been  deemed  necessary  to  prevent  oppression.  It 
most  be  apparent  to  any  one  that  if  the  superior  court  could 
only  examine  into  the  right  of  the  inferior  one  to  enter  upon 
an  inquiry,  without  reference  to  the  manner  in  which  that  in- 
quiry  is  conducted,  this  remedy  would  be  of  small  account. 

In  New  York,  a  series  of  decisions  have  appeared  from  time 
to  time,  asserting  that  when  certiorari  id  given  by  statute,  it 
lies  to  correct  any  legal  mistakes;  but  where  issued  as  at  com- 
mon law,  it  can  only  review  the  jurisdiction  of  the  court  below. 
It  is  unnecessary  to  refer  particularly  to  these  authorities,  inas- 
much as  in  Morewood  v.  Hollister,  6  N.  Y.  809,  this  distinction 
seems  to  be  regarded  as  unfounded,  and  the  office  of  the  writ 
is  considered  as  reaching  all  errors  of  law.  We  have  examined 
with  much  care  all  the  English  authorities  within  reach,  bear- 
ing upon  this  subject,  and  have  found  nothing  whatever  to  give 
color  to  such  a  distinction.  There  are,  indeed,  cases  where  a 
certiorari  lies  to  examine  errors  generally,  and  others  where  it 
lies  only  to  inquire  into  the  jurisdiction;  but  the  distinction 
arises  out  of  very  different  considerations.  This  will  appear 
by  reference  to  some  of  the  cases  in  which  questions  of  juris- 
diction have  been  reviewed. 

There  are  many  statutes  in  England  which,  not  only  in  large 
classes  of  summary  convictions,  but  also  in  special  proceedings 
for  condemning  lands,  and  for  other  purposes,  take  away,  in 
express  terms  or  by  acknowledged  implication,  the  right  to  a 
certiorari,  which  otherwise  existed.  In  some  cases,  an  appeal 
lies  to  review  the  whole  proceeding;  in  others,  it  is  subject  to  no 
further  examination  on  the  merits.  In  all  these  cases  it  is  held 
that  a  statute,  taking  away  the  right  to  a  certiorari,  does  not 
deprive  the  aggrieved  party  of  the  right  to  sue  out  such  a  writ 
where  the  proceeding  has  been  without  jurisdiction.  And  the 
want  of  jurisdiction,  when  arising  from  matters  not  appearing 
in  any  way  on  the  proceedings,  may  even  be  shown  aliunde  by 
the  affidavits:  Regina  v.  Manchester  and  Leeds  R'y  Co.,  8  Ad.  <fc 
El.  413;  Regina  v.  Sheffield  Ky  Co.,  11  Id.  194;  Rex  v.  Justices 
of  Somersetshire,  5  Barn.  &  Cress.  816;  Rex  v.  Justices  of  Kent, 
10  Id.  477;  Rex  v.  Justices  of  Middlesex,  5  Ad.  &  El.  626;  Ex 
parte  Carruthers,  2  Man.  &  R.  397;  Regina  v.  South  Wales  Rail* 
way  Co.,  18  Q.  B.  988;  Ex  parte  Hopwood,  15  Id.  121;  Ex 
parte  Hyde,  5  Eng.  L.  &  Eq.  368;  Regina  v.  Justices  of  SU 
Albans,  18  Id.  244;  Regina  v.  Justices  of  Staffordshire,  80  Id. 
402;  In  re  Ednwndson,  24  Id.  169;  Regina  v.  Leeds  and  Brad- 
ford Railway  Co^  11  Id.  484. 
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If  certiorari  will  lie  for  want  of  jurisdiction  in  cases  where 
the  common-law  remedy  of  certiorari,  in  its  usual  acceptation, 
is  expressly  or  confessedly  taken  away,  it  follows  as  an  un- 
avoidable conclusion  that  the  usual  office  of  the  common-law 
writ  is  to  inquire  into  something  more  than  jurisdiction.  This 
may  be  made  more  plain  by  examining  what  is  required  to 
be  returned. 

It  was  held  in  Rex  v.  Kitlett,  4  Burr.  2063,  that  it  is  neces- 
sary to  set  out  the  evidence  upon  a  conviction,  that  the  court 
may  judge  whether  the  justices  have  done  right.  And  in  Rex 
v.  Read,  2  Doug.  486,  it  was  held  that  a  conviction  is  bad 
unless  it  does  set  forth  the  evidence.  The  same  doctrine  is 
laid  down  in  Rex  v.  Clarice,  8  T.  R.  220;  Rex  v.  Smith,  Id.  588; 
Regina  v.  Tuck,  10  Q.  B.  540.  And  where  the  evidence  set 
out  is  not  sufficient  to  justify  a  conviction,  or  other  judicial 
act  complained  of,  it  will  be  quashed  on  certiorari:  Rex  v. 
Smith,  8  T.  R.  588;  Rex  v.  Dove,  3  Barn.  &  Aid.  596;  Rex  v. 
Taylor,  2  Chit  578;  Rex  v.  Hail,  Cowp.  728;  Rex  v.  Daman,  2 
Barn.  A  Aid.  378;  Rex  v.  Davis,  6  T.  R.  177;  Rex  v.  Inhabi- 
tants of  Great  Wishford,  4  Ad.  &  El.  216;  Rex  v.  Inhabitants 
of  Woolpit,  Id.  205;  Regina  v.  Inhabitants  of  High  BicHngton, 
8  Q.  B.  790. 

The  office  of  a  certiorari  is  not,  however,  to  review  questions 
of  fact,  but  questions  of  law.  And  in  examining  into  the  evi- 
dence, the  appellate  court  does  so,  not  to  determine  whether 
the  probabilities  preponderate  one  way  or  the  other,  but  sim- 
ply to  determine  whether  the  evidence  is  such  that  it  will 
justify  the  finding  as  a  legitimate  inference  from  the  facts 
proved,  whether  that  inference  would  or  would  not  have  been 
drawn  by  the  appellate  tribunal.  It  is  said  in  Rex  v.  Daman, 
2  Barn.  &  Aid.  378,  that  "  all  the  facts  necessary  to  subject 
the  party  to  the  penalty  imposed  by  the  act  of  parliament 
must  appear  upon  the  information,  and  be  established  by 
proof!"  And  in  Rex  v.  Davis,  6  T.  R.  177,  it  is  said:  "It  is 
sufficient  in  convictions  if  there  were  such  evidence  before  the 
magistrate  as  in  an  action  would  be  sufficient  to  be  left  to  a 
jury."  The  same  principles  are  recognized  in  the  other  cases 
above  cited.  Also  in  Rex  v.  Qlossop,  4  Barn.  &  Aid.  616; 
Regina  v.  Bolton,  1  Q.  B.  67. 

Where  facts  exist  which,  if  apparent,  would  have  ousted  the 
jurisdiction,  they  have  been  allowed  to  be  set  forth  in  the  affi- 
davits of  the  relator,  and  a  response  required.  Instances  at 
this  occur  where  the  magistrate  acting  was  disqualified  by 
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interest  or  other  similar  cause:  Begina  v.  Bolton,  1  Q.  B.  67; 
Regina  v.  Cheltenham  Corners,  Id.  467;  Begina  v.  Justice*  of 
Hertfordshire,  6  Id.  753.  And  in  Regina  v.  Oillyard,  12  Id. 
527,  a  conviction  was  quashed,  although  perfectly  regular,  be- 
cause it  was  made  to  appear  that  it  was  obtained  fraudulently. 

The  same  principles  which  require  a  conviction  to  be  quashed 
when,  upon  the  facts  and  the  law  applicable  to  them,  the  case  is 
insufficient  to  justify  it,  would  seem  to  require  that  rulings  of 
law  upon  the  admission  or  exclusion  of  evidence  should  be 
reviewed.  And  such  we  find  to  have  been  the  practice.  In 
the  case  of  Regina  v.  Cheltenham  Com'rs,  1  Q.  B.  467,  the  rate 
complained  of  was  quashed  because  certain  interested  magis- 
trates voted  upon  the  admission  of  evidence,  the  court  holding 
this  a  decision  which  might  have  had  an  important  influence 
upon  the  result,  and  therefore  sufficient  to  avoid  the  whole  action, 
whether  the  interested  magistrates  took  any  further  part  or 
not.  And  in  this  case  the  statute  had  expressly  taken  away  the 
writ  of  certiorari;  and  it  was  issued  and  the  case  decided  on 
the  ground  that  the  question,  from  its  bearing,  became  one  of 
jurisdiction.  And  in  Regina  v.  Justices  of  Hertfordshire,  6  Id. 
754,  the  proceedings  were  quashed  because  an  interested 
magistrate  had  sat  during  a  portion  of  them,  although  he 
withdrew  before  they  were  completed.  The  questions  of  law 
arising  either  upon  the  admission  of  evidence  or  the  other  rul- 
ings in  the  proceedings,  must  always  have  a  bearing  on  the 
result,  and  the  appellate  court  cannot,  generally  at  least, 
assume  that  any  of  them  have  not  contributed  to  it  In  Regina 
v.  Justices  of  Staffordshire,  30  Eng.  L.  &  Eq.  402,  where  certio- 
rari was  expressly  taken  away  by  statute,  a  writ  was  allowed, 
and  a  conviction  under  a  local  by-law  quashed  because  the 
justices  had  ruled  that  an  approval  of  the  by-law  by  the  secre- 
tary of  state  made  it  binding,  and  therefore  refused  to' consider 
its  validity.  The  court  of  queen's  bench  held  the  by-law 
invalid,  and  so  quashed  the  conviction. 

We  are  therefore  of  opinion  that  the  return  to  the  certiorari 
is  all  properly  before  us,  and  that  the  law  contemplates  that 
it  shall  be  full,  both  upon  the  evidence  and  upon  the  decisions 
and  rulings. 

Whether  the  information  is  sufficiently  full  to  be  sustain* 
able,  we  do  not  propose  to  consider,  as  in  our  view  the  pro- 
ceedings in  the  recorder's  court  are  entirely  unauthorised. 
The  charter  not  providing  any  remedy  upon  the  obstruction  of 
an  alley,  no  offense  exists,  and  therefore  no  complaint  can  be 


Oct  I860.]  Jackson  v.  People.  497 

made  until  a  by-law  is  adopted  coming  within  the  poweri 
given  by  the  charter.  In  the  case  before  us,  it  appears,  without 
any  conflict  of  testimony,  that  the  alleged  alley  in  controversy 
was  never  actually  opened  and  used  as  such  at  all.  It  also 
appears  that  portions  of  it  have  been  occupied  under  claim  of 
freehold  title  under  conveyances,  and  that  the  erections  upon 
it  now  complained  of  were  upon  it  when  the  by-law  in  ques- 
tion was  passed.  Without  basing  our  decision  merely  upon 
the  ex  post  facto  character  of  this  by-law,  we  are  of  opinion 
that  until  an  alley  has  become  actually  open  to  the  uses  for 
which  it  is  designed,  the  occupation  or  obstruction  of  it  cannot 
properly  be  punished  under  city  by-laws.  In  giving  power  to 
vgulate  the  use  of  these  passages,  and  remove  obstructions 
from  them,  the  charter  contemplates  the  preservation  of  actual 
and  not  theoretical  easements,  and  the  protection  of  the  com- 
munity against  actual  nuisances  which  interfere  with  the 
accustomed  use  of  the  passages.  This  is  the  species  of  offense 
set  forth  in  the  information,  which  alleges  the  interruption  of 
an  accustomed  passage.  Until  the  premises  have  been  brought 
into  actual  enjoyment  so  that  their  obstruction  interferes  with 
an  existing  user,  there  would  be  no  propriety  in  permitting 
the  municipal  authorities  to  legislate  upon  it,  and  we  do  not 
regard  the  charter  as  intending  it  Questions  of  title  may 
possibly  come  up  incidentally  without  objection  in  many  sum- 
mary proceedings.  We  give  no  opinion  upon  this  abstract 
question.  But  where  it  appears  on  the  face  of  the  prosecution 
that  the  question  of  title  is  not  incidental,  but  is  the  main 
point  in  issue,  we  think  the  case  falls  beyond  the  jurisdiction 
of  the  municipal  tribunal,  and  the  rights  of  the  parties  must  be 
settled  in  the  public  courts,  where  ample  remedies  exist  for  all 
parts  aggrieved. 

We  think  the  conviction  wrong,  for  these  reasons,  and  it 
must  be  quashed. 

Christiancy,  J.,  concurred. 

Mabtin,  C.  J.,  concurred  in  the  result 

Manning,  J.,  delivered  a  concurring  opinion. 

Judgment  reversed. 


What  mat  bs  Kevtkwwd  on  Csbctobabi:  ttoe  oxtandod  note  to  Duggm 
t.  McOrmdcr,  12  Am.  Dec  633,  686;  extended  note  to  Jfoyor  ▼.  Morgan,  IS 
Id.  236. 

RRtnur  to  CBBnoBARi  and  mi  Emci:  Sao  nnmeroo*  onto*  sited  la 
to  D*wa%  ▼.  McQrudcr,  12  Am.  Dec.  696;  637. 
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Thm  nnrapiL  cun  was  gird  in  each  of  the  following  authorities,  am) 
to  the  point  stated:  The  supreme  ooort  it  not  authorised  to  review  question 
of  fact  on  certiorari'  Brown  v.  Blanchard,  89  Mich.  790;  Hyde  v.  JTehos,  11 
Id.  867.  It  is  only  when  there  is  an  entire  aheenoe  of  proof  upon  tome  ma- 
terial fact  found  that  %  commissioner's  finding  on  mere  questions  of  fact  be- 
eomes  erroneous  as  a  matter  of  law:  See  oase  last  cited.  On  caiiorari  to 
dissolve  an  attachment,  the  burden  of  proof  being  on  the  attaching  creditor 
to  satisfy  the  commissioner  that  the  writ  was  well  f ounded,  the  decision  of 
the  commissioner  on  the  testimony  is  not  open  to  revision  when  he  has  folly 
passed  upon  it:  Brown  v.  Bkmchard,  89  Id.  791.  A  c«rferoW  may  be  directed 
to  a  Justice,  who  may  officially  make  a  return  of  what  took  place  before  him 
and  the  jury,  and  of  the  evidence  so  far  as  neoessary  to  present  any  questioa 
of  law  upon  any  point  specified,  to  review  prooeedmgi  relative  to  encroach* 
ts  on  highways:  BoberU  v.  Highway  Oommittknen,  24  Id.  184.    The  word 

alley  N  has  a  definite  meeiiing:  Pond  r.  DeJroft,  82  Id.  112.  A  theoretol 
t  iurtactaally  used  is  not  within  the  law:  Bmdwr  v.  Pmfpk, tt  Ii 


«« 


OASES 


SUPKEME   COUBT 


MINNESOTA. 


Galdwbll  V.  Kbnnison. 

(4  MsmsOlA,  47.] 

QuMfJUfl  19  Imkum  is  delivery  of  personal  property,  it  ia  error  for  the 
oourt  to  charge  that  he  knew  of  nothing  in  the  ease  that  went  to  show 
that  the  delivery  was  not  valid  under  the  circumstances,  so  far  as  it  was 
within  the  province  of  the  ooort  to  determine  the  question,  though  the 
statute  provides  that  the  ooort  must  instruct  the  jury  as  to  all  matters  of 
law  which  it  thinks  neoessary  for  their  information  in  giving  their  ver- 
dict; and  if  it  presents  the  facts,  most  also  inform  the  jury  that  they  are 
tiie  exclusive  judges  of  all  questions  of  fast. 

The  opinion  states  the  facta. 
Sanborn  and  Lund,  far  the  appellant 
H.  J.  Horn,  tar  the  respondent 

By  Court,  Flandbau,  J.  Replevin  for  a  piano.  Caldwell 
was  sheriff  of  Ramsey  county ,  and  had  in  his  hands  an  execu- 
tion against  one  Galusha,  upon  which  he  seised  the  piano  in 
question,  as  the  property  of  said  Galusha.  Eennison  brings 
replevin,  alleging  the  piano  to  be  his,  under  a  sale  made  some 
time  previous  to  him  by  Galusha.  The  question  at  issue, 
and  upon  which  the  case  was  tried,  was  the  validity  of  the  sale 
from  Galusha  to  Kennison.  A  good  deal  of  evidence  was  in- 
troduced to  cast  suspicion  upon  the  sale;  one  circumstance  of 
which  was,  that  the  piano  remained  in  the  house  of  Galusha 
after  the  sale,  and  was  used  by  his  wife  and  guests  in  the  same 
manner  as  before;  which  circumstance  was  sought  to  be  avoided 
by  showing  that  the  plaintiff  was  a  boarder  and  inmate  of  the 
fiunily  of  Galusha.    The  delivery  of  the  piano  under  the  sale 
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was  therefore  a  point  in  litigation,  upon  which  there  was  con- 
flicting evidence,  making  it  strictly  a  question  for  the  jury  to 
decide. 

The  court,  in  giving  the  case  to  toe  jury,  charged  them  upon 
the  point  of  delivery  as  follows:  "  That  delivery  was  essential 
to  a  vaUd  sale.  That  to  determine  whether  or  not  the  delivery 
was  valid  in  this  case,  they  must  take  all  the  circumstances 
under  consideration,  and  that  he  knew  nothing  in  this  case 
that  went  to  show  that  the  delivery  from  Galusha  to  the  plain- 
tiff was  not  valid  under  the  circumstances,  bo  far  as  it  was 
within  the  province  of  the  court  to  determine  the  question." 

There  is  no  doubt  that  the  question  of  delivery  was  purely 
one  of  fact,  to  be  determined  by  the  jury,  as  the  judge  told 
them,  upon  a  consideration  of  all  the  circumstances,  and  that 
as  such  the  judge  had  no  right  to  influence  their  decision  of  it, 
by  informing  them  what  his  views  were  upon  the  sufficiency  or 
insufficiency  of  the  delivery.  This  he  did  do  as  clearly  as 
words  could  express  it  He  said  "he  saw  nothing  in  the  case 
that  went  to  show  that  the  delivery  from  Galusha  to  the  plain- 
tiff was  not  valid  under  the  circumstances."  Language  could 
not  be  more  explicit  in  conveying  the  idea  that  his  personal 
views  were,  that  the  delivery  was  good  as  a  fact,  and  valid  in 
the  law.  The  qualification  that  he  added,  that  he  only  spoke 
"  so  far  as  it  was  within  the  province  of  the  court  to  determine 
the  question,"  did  not  in  any  manner  lessen  the  effect  that  a 
declaration  of  his  views  upon  the  question  would  have  upon 
the  jury;  but,  on  the  other  hand,  left  the  idea  upon  their  minds 
that  to  some  extent  "it  was  within  the  province  of  the  court  to 
determine  the  question,"  and  to  that  extent  he  spoke  authori- 
tatively. 

In  this  the  judge  erred.  The  question  was  one  of  fact,  with 
which  the  court  had  nothing  to  do,  and  no  right  to  express  any 
opinion  upon.  The  statute  upon  this  subject  is  as  follows:  "In 
charging  the  jury  the  court  must  state  to  them  all  matters  of 
law  which  it  thinks  necessary  for  their  information  in  giving 
their  verdict;  and  if  it  present  the  facts  of  the  case,  it  must 
also  inform  the  jury  that  they  are  the  exclusive  judges  of  all 
questions  of  fact: "  Pub.  Stats.,  p.  559,  sec.  22. 

It  is  quite  clear,  from  the  language  of  this  section,  that  the 
decision  of  all  questions  of  fact  belongs  exclusively  to  the  jury, 
and  that  the  words,  "  if  it  present  the  facts  of  the  case,"  do 
not  authorize  the  court  to  express  any  opinion  upon  the  facta 
so  as  to  influence  the  jury,  but  merely  allows  him,  if  he  wishes, 
to  make  a  statement  of  what  the  facts  are. 
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It  is  well  known  that  on  the  trial  of  a  litigated  question  of 
fact,  the  jury  regard  the  judge  as  the  only  impartial  person 
connected  with  the  case.  They  are  aware  that  the  counsel  axe 
both  biased  strongly  toward  the  interest  they  represent  The 
generally  acknowledged  experience,  integrity,  and  learning  of 
the  judge,  and  particularly  so  in  the  distinguished  judge  who 
presided  in  this  case,  lends  great  weight  to  his  views  and  opin- 
ions with  juries,  so  much  so  that  in  many  cases  of  doubt  the 
slightest  intimation  from  him  would  turn  the  scale  to  the 
one  side  or  the  other.  In  order,  therefore,  that  the  jury  should 
be  "  the  exclusive  judges  of  all  questions  of  fact,"  it  is  quite 
important  that  no  extraneous  influences  should  be  allowed  to 
reach  them,  and  particularly  those  of  such  potential  effect  as 
the  opinions  of  the  presiding  judge. 

The  case  of  Durkee  v.  Marshall,  7  Wend.  312,  cited  by  the 
counsel  for  the  respondent,  admits  the  impropriety  of  the 
court  expressing  an  opinion  upon  questions  of  fact,  and  en- 
deavors to  show  that  the  court  did  not  do  so  in  that  case,  but 
only  expressed  an  opinion  upon  the  weight  of  evidence,  which, 
in  my  opinion,  is  quite  as  objectionable  as  to  give  an  opinion 
upon  the  question  of  whether  the  fact  is  or  is  not  established 
by  the  proof,  as  was  done  in  the  case  at  bar.  But  the  real 
ground  upon  which  that  case  went  off  is  sufficiently  manifest 
in  the  closing  remarks  of  the  court,  in  delivering  the  opinion, 
to  destroy  its  effect  as  an  authority  upon  any  point,  save  that 
the  court  that  decided  it  did  not  wish  to  be  troubled  with  petty 
cases.  The  judge  says:  "In  a  case  like  this,  involving  an 
amount  of  only  five  dollars,  commenced  originally  before  a 
justice  of  the  peace,  where  the  plaintiff  recovered,  carried  by 
appeal  to  the  court  of  common  pleas,  where  he  again  recovered, 
and  now  brought  into  this  court  by  writ  of  error,  nothing  but 
a  clear  and  palpable  violation  of  some  rule  of  law  would  jus- 
tify the  court  in  reversing  the  judgment" 

The  judge  erred  in  his  charge  to  the  jury  in  the  respect 
stated,  and  the  defendant  is  entitled  to  a  new  trial 

The  order  refusing  a  new  trial  is  reversed,  and  a  new  trial 
awarded. 

Bmmxtx,  C.  J.,  dissented. 


Oootet  nr  Gbaboiso  Jvxr  has  no  light  to  saniess  or  intimate  opinion  a* 
to  what  bio  or  has  not  been  proved:  Beverly  v.  Bwrbt,  64  Am.  Dec  361;  Oo- 
wkrv.  Kirker,  61  Id.  724,  note  728;  Trovtfov.  TUford,  31  Id.  484;  WUmmr. 
ffutiom,  63  Id.  138.    That  questions  of  fact  moat  be  left  to  the  jury,  ate 
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Bank  of  PUdmrgh  t.  Whitehead,  36  Id.  186;  MdOorry  v.  King,  39  Id.  169; 
SeoU  v.  JVfcAoJs,  61  Id.  603;  Khhnod  v.  Gordon,  62  Id.  418.  In  State  v.  JEb&e, 
25  Minn.  150,  a  criminal  case,  the  principal  case  is  cited  to  the  point  ilia* 
under  the  statute  it  is  error  for  the  court,  in  a  cival  case,  to  express  an  opin- 
ion on  the  facts.  The  court  must  inform  the  jury  that  they  are  the  exclu- 
sive judges  of  the  nets,  and  in  Amu  v.  Cannon  River  Mfg.  Co.,  26  Id.  24S, 
the  principal  case  is  cited  to  the  same  point,  but  the  former  case  holds  that 
the  above  provision  of  the  statute,  although  retained  as  to  criminal  trials,  is 
repealed  as  to  civil  suits  by  the  revision  of  1866b 
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[4MonresoTjLtias.] 

Whxk  Intxhprbiation  ov  Aobsdcint  makes  it  doubtful  in  what  capacity 
parties  contracted,  their  intention  at  the  time  furnishes  the  only  aura 
criterion  in  fixing  their  liability. 

Whxn  Public  Aokntb,  nr  Good  Faith,  contract  with  parties  having  foil 
knowledge  of  the  extent  of  their  authority,  or  who  have  equal  means 
of  knowledge  with  themselves,  they  do  not  become  individually  liable, 
unless  the  intent  to  incur  a  personal  responsibility  is  clearly  ex- 
pressed, although  it  should  be  found  that,  through  ignorance  of  law, 
they  may  have  exceeded  their  authority.  This  rule  applies  to  trustees 
of  school  districts. 

Wrar  Party  Known  to  bi  Public  Officer  contracts  with  reference  to 
public  matters  committed  to  his  charge,  he  is  presumed  to  act  in  his 
official  capacity  only,  although  the  contract  may  not  in  terms  allude 
to  the  character  in  which  he  acts,  unless  the  officer  by  unmistakaHs 
language  assumes  a  personal  responsibility,  or  is  guilty  of  fraud  or 
misrepresentation. 

Oxn  Acting  as  Agent  of  Private  Person  is  held  personally  responsible, 
if  he  fails  to  bind  his  principal,  because  he  is  bound  to  know  the 
extent  of  his  authority,  while  the  party  with  whom  he  contracts  is  not 
presumed  to  know  anything  concerning  it 

The  opinion  states  the  facts. 

H.  C.  Lowell  and  Company,  and  Batchdder  and  Buehham,  tot 
the  appellants. 

Davis  and  Tanner,  and  Cole  and  Case,  for  the  respondents. 

By  Court,  Emmett,  C.  J.  This  case  turns  mainly  upon  the 
question  whether  the  court  below  erred  in  holding  that  parol 
evidence  might  be  received  to  show  that  the  defendants  exe- 
cuted the  note  on  which  the  action  is  brought  in  their  official 
capacity  as  the  trustees  of  school  district  No.  10,  in  Rice 
county,  and  not  as  individuals;  that  the  note  was  given,  not 
for  their  own  debt,  but  the  debt  of  the  district;  that  it  was  the 
intention  of  the  parties  to  bind  the  district  only;  and  that  it 
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was  bo  understood  by  the  plaintiff  at  the  time,  and  the  note 
received  by  him  as  the  note  of  the  district. 

The  decision  of  the  courts  of  the  various  states  upon  the 
questions  here  involved  have  been  so  conflicting  and  discord- 
ant that  authorities  are  not  wanting  to  sustain  either  side  of 
the  question.  We  are  not  surprised,  therefore,  at  the  degree 
of  confidence  with  which  counsel  have  maintained  their  respect- 
ive views. 

The  jury  having  found  for  the  defendants,  we  are  to  presume 
that  the  facts  involved  are  as  stated  in  the  answer,  and  that 
therefore  the  note  in  controversy  was  in  fact  made  under  the 
circumstances  for  the  purposes,  with  the  intent  and  upon  the 
consideration  therein  alleged.  If,  then,  the  defendants  intended 
to  charge  the  district,  and  not  themselves,  and  the  plaintiff's 
intention  also  was  to  obtain,  not  the  security  of  the  defendants 
individually,  but  the  security  of  the  district,  it  becomes  the 
duty  of  the  court  to  carry  out  these  intentions  of  the  parties,  if 
it  can  be  done  without  violating  a  positive  rule  of  law — for  it 
is  observable  that  notwithstanding  the  various  and  apparently 
contradictory  decisions  cited,  the  intention  of  the  parties  is 
recognized  in  every  one  of  them  as  affording  the  true  rule  for 
interpreting  the  contract.  If  the  intention  of  the  parties  to  this 
contract,  as  ascertained  by  the  jury,  is  not  inconsistent  with, 
or  may  be  distinctly  derived  from,  a  fair  and  rational  interpre- 
tation of  the  words  actually  used,  it  will  be  taken  as  the  mean- 
ing of  the  language  used  in  the  note.  Let  us  apply  this  test 
to  the  note  in  controversy,  which  is  in  the  following  terms: 

"$1,146.66.  One  year  from  date,  we,  as  trustees  of  school 
district  No.  10,  in  Rice  county,  and  territory  of  Minnesota, 
promise  to  pay  John  Sanborn,  or  bearer,  the  sum  of  one  thou- 
sand one  hundred  and  forty-six  dollars  and  sixty-six  cents, 
with  interest  at  the  rate  of  four  per  cent  per  month  until  paid, 
for  value  received.  Dated  Cannon  City,  Rice  county,  this 
fourteenth  day  of  October,  1857.        "William  Neal. 

"William  B.  Sanbobn. 

"John  Bailor." 

This  language,  if  it  does  not  show  conclusively  that  the 
makers  did  not  intend  to  promise  in  their  individual  capacity, 
at  least  renders  it  doubtful  as  to  the  nature  of  their  promise; 
and  in  such  a  case  it  appears  to  us  that  the  doubt  could  best  be 
solved  by  ascertaining  the  actual  intention  from  the  surround- 
ing circumstances,  the  debt  for  which  the  note  was  given,  the 
object  sought  to  be  attained  by  the  arrangement,  the  declara- 
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tkms  of  the  parties  at  the  time  in  the  presence  of  each  other, 
and  the  disposition  made  of  the  money  for  which  the  note  was 
given. 

This  was  the  coarse  adopted  by  the  court  below,  and  the 
evidence  submitted  was  abundantly  sufficient  to  justify  the 
verdict.    It  was  shown  that  the  defendants  were  trustees  of 
the  school  district  named.    The  district  had  contracted  debts 
for  which  the  trustees  were  anxious  to  provide.    These  debts 
had  been  contracted  before  the  defendants  went  into  office. 
Part  was  due  to  the  plaintiff,  who  was  clerk  of  the  board,  and 
had  been  a  director  when  the  debts  were  contracted.    It  was 
determined  by  the  new  board  to  borrow  money  to  pay  these 
debts,  on  the  security  of  the  property  belonging  to  the  district. 
Application  was  made  to  a  Mr.  Tripp,  but  he  declined  the  se- 
curity offered.    It  was  then  arranged  that  the  plaintiff  should 
himself  borrow  the  money  of  Tripp  on  his  own  account,  and 
accept  the  security  which  Tripp  had  declined.    The  money 
was  obtained  pursuant  to  this  arrangement,  and  the  defend- 
ants signed  the  note  in  question,  which,  together  with  a  mort- 
gage on  the  property  of  the  district  to  secure  the  same,  was 
drawn  up  for  the  defendants  to  execute,  at  the  instigation  of 
the  plaintiff.    When  the  several  papers  were  ready  for  signa- 
ture, the  defendants  expressly  stated,  in  the  presence  and  hear- 
ing of  the  plaintiff,  that  they  did  not  intend  making  themselves 
individually  liable  for  the  payment  of  the  note,  but  signed  the 
same  with  the  express  understanding  that  they  were  pomising 
in  their  official  capacity  only;  and  the  only  question  that  then 
arose  was,  not  whether  they  should  give  their  note  as  individ- 
uals, but  whether  (they  having  doubts  about  their  right  to 
bind  the  district  by  such  proceedings)  they  might  not  be  held 
individually  responsible  in  law,  notwithstanding  they  weie 
acting  in  their  official  capacity  merely,  if  it  should  eventually 
be  determined  that  they  were  not  authorized  by  law  to  make 
the  arrangement  on  behalf  of  the  district.   These  doubts,  how- 
ever, were  dissipated  by  the  legal  opinion  of  the  person  whom 
the  plaintiff  had  employed  to  draw  up  the  papers,  and  the 
money  was  obtained  from  Tripp,  and  remained  in  the  hands 
of  the  plaintiff,  who  paid  it  out  upon  the  debts  of  the  district 
at  his  own  discretion,  without  any  portion  of  it  ever  passing  to 
the  hands  of  the  trustees.    Under  such  a  state  of  facts,  the  in- 
justice of  holding  the  defendants  liable  in  their  individual  ca- 
pacity is  manifest. 

The  defendants,  however,  expressly  say,  in  the  body  of  the 
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note,  that  they  promise  as  trustees  of  the  district  Could  (hey 
have  used  language  more  explicit?  Is  it  at  all  inconsistent 
the  intention  alleged  and  proved?  Would  it  have  made 
intention  any  more  apparent,  had  the  defendants  added 
to  their  signatures  the  words  "  trustees,"  or  u  as  trustees,"  of 
the  district?  The  plaintiff's  counsel  virtually  admitted  by 
the  argument  that  had  these  words  been  appended  to  their 
signatures,  the  intention  of  the  defendants  to  be  held  in  their 
official  capacity  only  would  have  been  manifest,  even  although 
the  note  itself  was  silent  on  the  subject.  But  we  do  not  think 
it  would  have  so  plainly  indicated  this  intention  as  the  lan- 
guage actually  used  in  the  body  of  the  note. 

To  write  out  at  length  the  legal  effect  of  such  a  signature 
would  be  but  to  repeat  the  very  language  of  the  note  itself 
and  as  the  primary  object,  in  all  cases,  is  to  ascertain  what 
the  parties  really  intended  to  declare  by  the  language  used, 
it  should  make  no  material  difference  whether  this  intention 
appears  in  the  signature  or  the  body  of  the  instrument. 

We  do  not  think  that  the  defense  set  up  in  this  case  is  at 
all  inconsistent  with  a  rational  interpretation  of  the  terms  of 
the  note.  As  before  remarked,  it  is  at  least  doubtful  in  what 
capacity  the  defendants  promised;  and  where  the  interpreta- 
tion is  doubtful,  the  intention  of  the  parties  furnishes  the  only 
sure  criterion. 

Another  position  assumed  by  the  plaintiff  is  that  the  de- 
fendants had  no  authority  to  bind  the  district  by  such  a  con- 
tract, and  having  failed  to  render  their  principal  liable  on  the 
note,  they  are  themselves  obliged  to  pay  it 

There  is  abundant  authority  for  a  general  proposition  of 
this  sort,  but  there  is  also  an  admitted  exception  in  favor  of 
public  agents  acting  within  the  scope  of  their  general  powers. 

It  is  not  thought  necessary  to  decide  or  discuss  whether  the 
defendants  were  authorized  to  make  this  note  on  behalf  of  the 
district;  nor  whether  the  district  has  not,  since  the  making 
thereof,  so  far  ratified  the  act  of  the  trustees  as  to  become  lia- 
ble to  the  plaintiff  in  any  event.  We  are  satisfied  that  trustees 
of  school  districts  are  public  agents,  within  the  meaning  of 
the  exception  to  the  rule  above  referred  to:  Allen  v.  School 
District  No.  £,  15  Pick.  35;  Olncy  v.  Wicke$}  18  Johns.  124; 
Adams  v.  Whittlesey,  8  Conn.  564;  Perry  v.  Hyde,  10  Id.  838; 
Sterling  v.  Peet,  14  Id.  248;  Johnsm  v.  Smith,  21  Id.  627;  Og- 
den  v.Raymond,  22  Id.  379  [58  Am.  Deo.  429];  Hodgson  v.  De»- 
tor,  1  Cranoh,  345. 
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When  public  agents,  in  good  faith,  contract  with  parties 
having  full  knowledge  of  the  extent  of  their  authority,  or  who 
have  equal  means  of  knowledge  with  themselves,  they  do  not 
become  individually  liable,  unless  the  intent  to  incur  a  per- 
sonal responsibility  is  clearly  expressed,  although  it  should  be 
found  that  through  ignorance  of  the  law  they  may  have  ex- 
ceeded their  authority.  In  the  whole  list  of  cases  cited  to 
this  point,  there  is  not  a  reason  given  for  this  doctrine  which 
does  not  apply  with  full  force  to  trustees  of  school  districts 
and  all  other  officers  acting  on  behalf  of  the  public,  whether 
they  act  for  the  public  at  large,  or  that  portion  only  embraced 
in  a  particular  district  In  this  as  in  all  other  cases,  the  inten- 
tion of  the  parties  governs,  and  when  a  person,  known  to  be  a 
public  officer,  contracts  with  reference  to  the  public  matters 
committed  to  his  charge,  he  is  presumed  to  act  in  his  official 
capacity  only,  although  the  contract  may  not  in  terms  allude 
to  the  character  in  which  he  acts,  unless  the  officer  by  unmis- 
takable language  assumes  a  personal  liability,  or  is  guilty  of 
fraud  or  misrepresentation.  Being  a  public  agent  with  his 
powers  and  duties  prescribed  by  law,  the  extent  of  his  powers 
are  presumed  to  be  as  well  known  to  all  with  whom  he  contracts 
as  to  himself.  When,  therefore,  there  is  no  want  of  good  faith, 
a  party  contracts  with  such  an  officer  with  his  eyes  open,  and 
has  no  one  to  blame  if  it  should  afterwards  appear  that  the 
officer  had  not  the  authority  which  it  was  supposed  he  had. 
Were  the  rule  otherwise,  few  persons  of  responsibility  would  be 
found  willing  to  serve  the  public  in  that  large  class  of  offices 
which  requires  a  sacrifice  of  time  and  perhaps  money,  but 
affords  neither  honor  nor  profit  to  the  incumbent.  Where  one 
acts  as  the  agent  of  a  private  person,  the  rule  is  different. 
There,  the  authority  is  known  only  to  the  agent  and  his  prin- 
cipal. He  is,  therefore,  with  reason,  held  personally  respon- 
sible, if  he  fails  to  bind  his  principal,  because  he  is  bound  to 
know  the  extent  of  his  authority,  while  the  party  with  wham 
he  contracts  is  not  presumed  to  know  anything  concerning  it. 

It  is  believed  that  the  decision  of  these  points  disposes  of 
the  various  questions  made  on  the  argument.  The  rulings  of 
the  court  below  and  the  charge  to  the  jury  were  substantially 
according  to  the  views  here  expressed.  The  questions,  how- 
ever, have  not  been  without  their  embarrassments;  for,  in  the 
language  of  the  opinion  in  Hewitt  v.  Wheeler,  22  Conn.  567, 
"the  books  are  full  of  cases  upon  this  refined  subject,  and  are 
burdened  and  overburdened  with  elaborate  learning,  not  un- 
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frequently  more  nice  than  wise,  and  show  such  embarrassing 
conflict  of  judicial  opinion,  that  one  in  search  of  the  law  is 
well-nigh  tempted  to  discard  the  whole  that  is  written  and  fol- 
low the  dictates  of  his  own  understanding." 
Judgment  affirmed. 

Atwatbb,  J.,  dissented  from  the  foregoing  opinion. 


Whsbi  Languagi  ot  Contract  is  ambiguous,  the  courts  endeavor  to 
ascertain  and  give  effect  to  the  intention  of  the  parties:  Benjamin  v.  McOon* 
ntSL,  46  Am.  Deo.  474.  That  the  intention  of  parties  should  gorem  in  the 
eonstrootion  of  contracts,  see  Chapmcm  v.  QlasstU,  48  Id.  41;  Menard  v. 
Bcndder,  66  Id.  61%  and  note  618;  Foley*.  McKeegan,  66  Id.  107;  Blossom  v. 
Griffin,  67  Id.  76;  CornweU  v.  Pumphrey,  68  Id.  611,  and  note  616.  Parol 
evidence  is  admissible  for  the  purpose  of  patting  the  court  as  near  as  may  he 
in  the  situation  of  the  parties  at  lie  time  when  the  instrument  was  executed! 
Morrison  v.  MendenhaO,  18  Minn.  239,  citing  the  principal  case. 

Public  Abbots  abb  wot  Personally  Liablb  on  contracts  made  by  them 
for  the  public,  unless  an  intent  to  bind  themselves  is  clearly  apparent:  Miller 
v.  Ford,  66  Am.  Dec.  687,  and  note  602.  Where  a  board  of  school  trustees 
claim  to  be  exonerated  from  liability,  upon  the  ground  that  they  executed  a 
note  as  trustees  while  acting  as  publio  officers,  and  were  not  therefore  indi- 
vidually liable,  the  burden  is  on  them  to  make  out  their  defense:  Bingham  v. 
Stewart,  13  Minn.  108.  And  it  must  appear  from  the  note  itself  that  they 
executed  it  in  their  capacity  as  trustees:  Fowler  v.  Atkinson,  6  Id*  680^  both 
citing  the  principal  case. 

Where  Agist  Acting  nr  Public  Busmss  eaters  into  a  contract  for  the 
benefit  of  the  public,  he  is  presumed  to  act  in  his  official  capacity:  Ogden  ▼. 
Raymond,  68  Am.  Dec  321. 

Extent  or  Ruli  that  if  agent  does  not  bind  his  principal  ha 
himself:  See  Ogden  v.  Raymond,  68  Am.  Deo.  429;  Davis  v.  Henderson, 
Id.  229,  and  note  231;  note  to  Je/ts  v.  York,  60  Id.  798.  Agent  who  does 
disclose  principal  is  bound  by  the  instrument  ho  signs:  Botkns  t.  Phdpe,  6 
Minn.  467,  citing  the  principal 
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DSOLAILATIDVB   MADE   8lTB8EQlJENT   TO   AND   DlBOOSRfROTED   WTTH  COETBT- 

ahce  by  assignor,  who  has  conveyed  his  title  or  interest  in  property  by 
assignment  for  the  benefit  of  creditors,  cannot  be  received  to  invalidate 
the  title  of  the  grantee,  or  those  claiming  under  him. 
Lrbnt  of  Grantor  is  Principal  Inquiry,  in  assignments  for  the  benefit 
of  creditors,  and  if  it  appears  from  the  instrument  itself,  or  the  plead- 
ings, that  the  intent  is  such  as  is  prohibited  by  statute,  the  assignment  is 
void,  and  precludes  the  necessity  of  examining  into  facts  aliunde  by  the 
jury.  This  intent  may  appear  from  the  instrument  in  various  ways,  as, 
by  providing  that  goods  or  property  may  be  sold  on  credit,  that  the 
debtor  lescivesapart  for  his  own  use,  when  required  to  assign  the  whole, 
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or  requiring  the  creditors  to  discharge  their  debts  in  full,  as  a  conditkn 
of  sharing  in  the  benefits  of  the  conveyance,  or  by  showing  Hurt  the 
grantor  had  more  than  sufficient  property,  at  the  time  of  the  ssnigninft» 
for  the  payment  of  all  of  his  debts. 

X*  AasiaNiiBNT  tor  Benefit  or  Creditors,  the  debtor  has  no  right  to  pro- 
tect his  property  from  sacrifice  at  the  expense  of  the  creditor;  the  latter 
has  the  right  to  demand  his  debt  in  fall  where  the  assets  of  the  debtor  are 
sufficient  for  that  purpose.    Alitor  when  the  assets  are  insufficient. 

Brass  nr  Value  or  Property  Conveyed  over  and  above  the  debts  and 
liabilities  of  the  assignor  is  a  tenable  ground  for  avoiding  an  assignment 
for  the  benefit  of  creditors,  whether  shown  on  the  face  of  the  assignment 
and  by  the  pleadings  or  by  proof  alitmde. 

The  opinion  contains  the  facte. 

W.  H.  Burt,  for  the  appellant. 
G.  T.  Curtis,  for  the  respondents. 

By  Court,  Atwater,  J.  This  was  an  action  brought  in  the 
district  court  of  Washington  county,  on  behalf  of  the  appel- 
lant, and  other  judgment  creditors  who  might  choose  to  join, 
to  set  aside  a  deed  of  assignment,  made  by  McKinstry  A  Seely 
to  Enos  B.  Raymond,  in  trust  for  the  benefit  of  the  creditors 
of  the  assignors.  The  pleadings  are  voluminous,  and  numer- 
ous issues  were  raised,  which  were  submitted  to  a  jury  at  the 
November  term,  1859,  of  that  court,  and  a  verdict  rendered 
for  the  plaintiff.  The  defendants  moved  for  a  new  trial,  which 
was  granted,  and  an  order  entered  allowing  a  new  trial  From 
this  order  the  plaintiff  appeals  to  this  court. 

In  the  view  which  is  taken  of  this  case  by  the  court,  it 
would  perhaps  be  unnecessary  to  notice  any  of  the  several 
grounds  upon  which  a  new  trial  was  urged  in  the  court  below. 
But  as  it  is  important  that  the  law  of  this  state  should  be  set- 
tled upon  the  point  on  which  a  new  trial  was  granted,  and  as 
the  same  has  been  distinctly  presented  for  adjudication,  it  is 
proper  that  it  should  be  considered  in  this  connection. 

Upon  the  trial  of  the  cause,  the  plaintiff  introduced  several 
witnesses  to  prove  the  declarations  of  McKinstry,  one  of  the 
assignors,  made  subsequent  to  the  assignment,  as  to  the  value 
of  the  property  of  the  assignors,  at  the  time  of  the  assignment, 
and  the  purpose  with  which  the  same  was  made,  etc.,  the  ob- 
ject being  to  show  an  intent  to  hinder  and  delay  creditors, 
and  protect  their  property  from  execution  by  means  of  the  as- 
signment. This  testimony  was  objected  to  by  the  counsel  for 
the  defendants,  but  was  allowed  by  the  court  This  was  man- 
ifestly erroneous.    Declarations  made  by  a  party  who  has 
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conveyed  his  title  or  interest  in  property,  made  subsequent  to 
each  conveyance,  and  disconnected  with  it,  cannot  be  received 
to  invalidate  the  title  of  the  grantee,  or  those  claiming  under 
him.  This  principle  is  well  settled  by  elementary  authorities, 
and  numerous  decisions  of  adjudicated  cases  in  different 
states:  1  Greenl.  Ev.,  sec.  180;  Phill.  Ev.,  Cowen  and  Hill's 
Notes,  pt  19  p.  276;  Ogden  v.  Peters,  15  Barb.  560;  Banna  v. 
Curtis,  1  Barb.  Ch.  263;  Bridge  v.  Eggleston,  14  Mass.  245 
[7  Am.  Dec.  209] ;  BarOet  v.  Delprat,  4  Mass.  702;  Phenix  v. 
Ingrdham,  5  Johns.  412;  Frear  v.  Everston,  20  Id.  142;  Doyle 
v.  Sleeper,  1  Dana,  531;  Stockett  v.  Wattins,  2  Gill  &  J.  326, 343 
[20  Am.  Dec.  438].  The  authorities  on  this  point  are  based 
upon  sound  principle,  as  the  admission  of  such  evidence  would 
often  be  productive  of  the  most  dangerous  consequences.  A 
grantor  would  have  it  in  his  power,  by  collusion  with  a  real 
or  fictitious  creditor,  or  other  party,  to  deprive  his  grantee,  or 
his  assigns,  of  their  property,  by  a  species  of  proof  which  it 
might  be  difficult  if  not  impossible  to  rebut.  Nor  can  it  be 
properly  urged  that  the  case  of  a  voluntary  assignment  for 
the  benefit  of  creditors  should  form  an  exception  to  the  rule; 
for  although  the  trustee  in  such  a  case  is  not  regarded  as  a 
purchaser  for  a  valuable  consideration,  yet  he  is  not  the  real 
party  in  interest,  but  the  creditors  of  the  assignor,  who  may 
mostly  desire  to  sustain  the  conveyance.  The  learned  judge, 
upon  discovering  his  error  in  the  admission  of  this  testimony, 
hastened  to  correct  it  by  granting  a  new  trial. 

But  in  the  view  of  this  court,  no  issue  of  fact  is  presented  by 
the  pleadings,  and  therefore  a  new  trial  was  improperly  granted, 
or  perhaps  it  would  be  more  proper  to  say  that  an  issue  of  law 
is  tendered,  the  decision  of  which  will  render  unnecessary  the 
trial  of  the  issues  of  fact  embraced  in  the  pleadings.  The 
statute  provides  that  "every  conveyance  or  assignment  in 
writing  or  otherwise,  of  any  estate  or  interest  in  lands,  or  of 
goods,  chattels,  or  things  in  action,  or  of  any  rents,  issues,  or 
profits,  made  with  the  intent  to  hinder,  delay,  or  defraud 
creditors  or  other  persons  of  their  lawful  suits,  damages,  for- 
feitures, debts,  or  demands,  and  every  bond  or  other  evidence 
of  debt  given,  suits  commenced,  decree  or  judgment  suffered, 
with  the  like  interest  [intent]  as  against  the  person  so  hindered, 
delayed,  or  defrauded,  shall  be  void:"  Comp.  Stats.,  c.  51,  sec. 
1.  The  principal  inquiry  in  actions  of  this  nature  is  as  to  the 
intent  of  the  grantor  in  making  the  conveyance.  If  it  appears 
from  the  instrument  itself,  or  the  pleadings  in  the  case,  that 
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the  intent  is  such  as  is  prohibited  by  statute,  it  precludes  the 
necessity  of  examining  into  facts  aliunde  by  the  jury.  This 
intent  may  appear  from  the  instrument  in  various  ways,  as  by 
providing  that  the  goods  or  property  may  be  sold  on  credit, 
that  the  debtor  reserves  a  part  of  the  property  for  his  own  use 
(when  required  to  assign  the  whole),  requiring  the  creditors 
to  discharge  their  debts  in  full  as  a  condition  of  sharing  in  the 
benefits  of  the  conveyance,  or  by  showing  that  the  grantor  had 
more  than  sufficient  property  at  the  time  of  the  assignment 
for  the  payment  of  all  his  debts.  Assignments  of  the  nature 
of  the  one  under  consideration  have  always  been  looked  upon 
with  disfavor  in  the  eye  of  the  law,  and  are  only  sustained  on 
the  principle  that  they  are  for  the  benefit  of  creditors,  and 
when  it  appears  that  they  are  made  with  an  intent  to  prejudice 
the  rights  of  creditors,  they  are  obnoxious  to  the  law,  and  must 
be  avoided.  The  statute  is  broad  and  comprehensive,  aiming 
not  merely  to  prevent  the  debtor  from  defeating  his  creditors 
in  the  collection  of  their  debts,  but  even  from  in  any  manner 
hindering  or  delaying  them. 

The  complaint  in  this  case  sets  forth  at  length  the  assign- 
ment of  the  defendants,  McKinstry  &  Seely,  to  Raymond.  In 
this  instrument  (or  in  the  schedule  forming  a  part  of  the  same), 
the  grantors  have  given  a  description  of  the  property  assigned, 
and  have  carried  out  opposite  the  several  items  the  value  of 
the  same,  with  the  exception  of  the  notes  and  judgments  in 
their  favor,  which  are  put  in  as  the  amounts  appear  on  their 
face.  The  amount  of  their  indebtedness  is  also  stated,  and 
shows  about  twenty-eight  thousand  dollars.  The  value  of  their 
property  as  estimated  by  the  defendants  in  round  numbers 
(including  the  notes  and  judgments  at  their  face)  is  eighty- 
five  thousand  dollars.  This  is  estimating  one  item  mentioned 
in  the  schedule  at  three  hundred  dollars,  about  which  the 
pleadings  are  in  conflict,  the  complaint  claiming  that  the 
figures  read,  and  were  intended  to  read,  thirty-four  thousand 
dollars,  while  the  defendants  aver  they  read,  and  were  intended 
to  read,  three  to  seven  hundred  dollars.  This  wide  difference 
between  the  two  values  of  the  disputed  item  (an  interest  in 
certain  logs)  appears  to  be  caused  by  the  illegibility  of  the 
writing  in  the  original  schedule.  The  valuation  of  the  real 
and  personal  property  (exclusive  of  notes,  accounts,  and  judg- 
ments) is  fifty-three  thousand  nine  hundred  and  forty-five 
dollars.  The  amount  of  interest  due  on  the  notes  and  accounts, 
either  in  favor  of  or  against  the  assignors,  is  not  stated  in  the 
schedule. 
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In  this  connection,  it  will  be  proper  to  consider  the  allega- 
tions of  the  complaint  and  the  denials  of  the  answer  respecting 
the  value  of  this  property.  The  complaint  states  "  that  on  the 
said  twelfth. day  of  August  (the  date  of  the  assignment)  the 
value  of  the  property  described  and  embraced  in  the  papers 
marked  '  Schedule  A '  and  '  Schedule  A  continued/  ....  ex- 
ceeded in  amount,  as  therein  stated  and  valued,  the  sum  of 
one  hundred  and  ten  thousand  dollars,  exclusive  of  interest, 
and  that  the  said  property  was  at  the  time  of  executing  the 
said  instrument  of  assignment,  as  this  plaintiff  is  informed, 
worth  and  of  the  value  of  seventy-five  thousand  dollars  and 
more." 

The  denial  of  this  allegation  is  as  follows:  "  The  defendants, 
further  answering  the  said  complaint,  deny,  upon  their  belief 
that  on  the  twelfth  day  of  August,  A.  D.  1858,  or  since  that  time, 
the  real  and  personal  property  of  the  defendants  McKinstry 
&  Seely  amounted  to  or  was  of  the  cash  value  of  seventy- 
five  thousand  dollars,  and  aver  that  at  the  date  of  the  assign- 
ment in  said  complaint  mentioned,  there  was  little  or  no  sale 
for  cash  for  real  estate,  either*  in  the  county  of  Washington,  in 
this  state,  or  in  Pierce  county,  Wisconsin,  and  that  the  same 
was  equally  true  in  regard  to  personal  property;  that  the  esti- 
mates of  the  value  of  real  and  personal  property  in  the  sched- 
ule referred  to  in  said  complaint  were  made  in  good  faith  by 
defendants  McKinstry  <fc  Seely,  based  upon  the  prices  and 
value  which  similar  real  and  personal  property  had  borne 
prior  to  said  twelfth  day  of  August,  1858,  and  that  owing  to 
the  utter  prostration  in  the  real  estate  business,  and  in  all 
kinds  of  trade,  both  throughout  the  states  of  Wisconsin  and 
Minnesota,  and  throughout  the  northern  United  States,  the 
said  estimates  were  too  large,  and  the  said  property  is  not  now 
worth  the  amounts  at  which  the  items  thereof  are  respectively 
estimated  in  the  said  schedule  before  referred  to." 

The  denial  in  this  form  we  think  insufficient  to  put  in  issue 
the  value  of  the  property  at  the  time  of  the  assignment,  and, 
where  the  value  becomes  a  material  question,  must  be  held  as 
an  admission  of  the  allegation  in  the  complaint.  It  is  a  neg- 
ative pregnant,  as  it  involves  an  affirmative  implication  favor- 
able to  the  plaintiff:  Gould's  PI.  320,  sec.  29.  For  though  the 
defendant  denies  that  the  property  was  worth  seventy-five 
thousand  dollars,  it  fails  to  state  how  much  less,  or  what  it 
was  worth,  and  hence,  though  it  should  be  worth  only  a  dollar 
less,  the  answer  might  be  held  as  literally  true,  while  admit* 
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ting  the  whole  substance  of  the  allegation  of  the  complaint.  It 
may  be  also  here  remarked  that  the  complaint  alleges  that  the 
amount  of  the  debts  and  liabilities  which  were  due  from  the 
defendants  at  the  time  of  the  assignment  did  not  exceed 
the  sum  of  twenty-five  thousand  dollars,  which  is  not  denied 
by  the  answer. 

Now,  how  stands  this  case  before  the  court?  McKinstry  A 
Seely  at  the  time  of  their  assignment  show  real  and  personal 
property  which,  at  their  own  estimate,  exceeds  in  value  the 
amount  of  their  debts  and  liabilities  by  more  than  double,  and 
including  notes  and  accounts  is  more  than  three  times,  the 
amount  of  the  same.  This  estimate  must  be  regarded  as  the 
cash  value  of  the  property,  since  money  is  the  ordinary  stan- 
dard of  value,  and  the  language  must  be  taken  in  its  ordinary 
acceptation.  Indeed,  there  could  be  no  inducement  for  the 
defendants  to  place  a  higher  estimate  of  value  on  the  property 
than  they  supposed  to  be  just,  but  rather  the  contrary.  This 
statement  of  theirs  made  at  the  time  is  entitled  to  great  weight 
in  forming  a  conclusion  as  to  the  motives  inducing  to  this 
assignment.  In  addition  to  this,  we  have  the  answer  of  the 
defendants  some  five  months  after  the  assignment,  impliedly 
admitting  the  value  to  have  been  (at  the  time  of  the  assign- 
ment) three  times  the  amount  of  the  debts.  The  answer 
alleged,  it  is  true,  that  at  the  time  it  was  made  the  property 
was  not  worth  that  amount,  but  that  point  has  no  force,  inas- 
much as  the  inquiry  is  to  be  directed  solely  to  the  time  when 
the  assignment  was  made,  and  to  what  the  defendants  then 
thought  it  worth.  It  must  stand  or  fall  by  the  intent  existing 
at  the  time  it  was  executed,  and  if  then  void,  it  will  not  be 
rendered  operative  and  valid  by  any  subsequent  act  of  the 
assignor,  or  change  in  the  value  of  the  property:  AveriU  v. 
Louck*,  6  Barb.  470;  Van  Nest  v.  Yoe,  1  Sandf.  Ch.  4. 

Are  these  facts  consistent  with  the  belief  on  the  part  of  the 
defendants  that  they  were  insolvent  at  the  time  the  assign- 
ment was  made,  or  that  they  were  making  the  assignment  for 
the  benefit  of  their  creditors?  We  think  not.  From  the 
nature  of  the  case,  creditors  could  derive  no  benefit  from  the 
conveyance  of  this  property  to  a  trustee,  since  their  demands 
could  at  once  be  satisfied  from  a  sale  of  the  property  for  cash. 
The  only  effect  of  such  a  conveyance  (so  far  as  creditors  are 
concerned)  must  be  to  hinder  and  delay  them  in  the  collection 
of  their  debts,  a  result  so  manifestly  certain  that  it  seems  im- 
possible to  arrive  at  any  other  conclusion  than  that  it 
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intended  by  the  assignors.  It  is  not  necessary  in  this  case  to 
infer  actual  fraud  (in  the  criminal  sense  in  which  that  term  is 
often  and  perhaps  ordinarily  used)  on  the  part  of  the  defend- 
ants in  making  this  assignment,  since  the  intent  merely  to 
hinder  and  drlay  creditors  in  the  collection  of  their  debts  will 
vitiate  the  imminent  as  to  all  creditors  who  have  not  assented 
to  it.  If  the  legal  inference  to  hinder  and  delay  be  conclu- 
sive, where  the  assignment  authorizes  the  assignee  to  sell  on 
credit,  much  more  so  in  this  case  where  it  authorizes  him  to 
take  possession  of  the  property  and  sell,  for  the  pretended 
benefit  of  creditors,  while  at  the  same  time  showing  ample 
assets  to  satisfy  them  without  the  intervention  of  a  trustee  or 
any  third  party.  In  connection  with  or  as  forming  a  part  of 
the  intent  to  hinder  and  delay  creditors,  the  object  of  the 
assignors  doubtless  was  to  protect  their  property  from  sacrifice 
and  have  it  realize  as  much  as  possible.  Where  the  property 
is  insufficient  to  pay  the  debts,  the  entertaining  of  such  a  pur- 
pose is  not  inconsistent  with  fair  dealing  and  honesty;  but 
where  the  property  at  the  time  of  the  assignment  is  much 
more  than  sufficient  to  satisfy  all  demands,  the  accomplish- 
ment of  this  object  can  only  be  at  the  expense  of  the  creditor, 
and  for  the  benefit  of  the  debtor.  But  the  law  does  not  tolerate 
such  a  purpose  on  the  part  of  the  debtor.  He  has  no  right  tc 
protect  his  property  from  sacrifice  at  the  expense  of  his  credi- 
tor. The  latter  has  the  right  to  demand  his  debt  in  full  and 
without  delay,  where  the  assets  of  the  debtor  are  sufficient  for 
that  purpose. 

If  the  excess  in  value  of  the  property  conveyed,  over  and 
above  the  debts  and  liabilities  of  the  assignors,  whether  shown 
on  the  face  of  the  assignment  and  by  the  pleadings  or  by  proof 
aliwide,  is  in  any  case  a  tenable  ground  for  avoiding  an  assign- 
ment of  this  nature,  it  will  hardly  be  contended  that  the  case 
at  bar  cannot  be  placed  on  that  ground.  The  wrong  intent  is 
not  less  apparent  where  the  cash  value  of  the  property  assigned 
exceeds  the  debts  three  times  in  amount  than  where  it  exceeds 
by  ten  times  that  amount.  And  this  ground  for  ascertaining 
the  intent  must  either  be  entirely  ignored  or  be  held  applicable 
to  the  case  under  consideration. 

The  authorities  are  not  numerous  bearing  directly  upon  the 

point  under  consideration,  for  it  rarely  happens  in  the  case  of 

assignments  of  this  nature  that  either  the  instrument  itself  or 

the  pleadings  in  the  case  show  the  solvency  of  the  debtor,  nor 

is  it  easily  made  apparent  by  proof,  and  probably  seldom  in 
am.  dm.  vol.  Lxxvn-ts 
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fact  exists.  But,  bo  far  as  they  go,  they  sustain  the  view  here 
entertained.  In  Butler  v.  Stoddard,  7  Paige,  X63,  one  of  the 
grounds  mentioned  by  the  chancellor  for  avoiding  the  assign- 
ment was  that  the  nominal  amount  of  the  goods  and  debts 
assigned  was  more  than  double  the  debt  actually  due  from  the 
assignor.  In  Beck  v.  Burdett,  1  Id.  305  [19  Am.  Dec.  436], 
it  was  held  that  when  a  debtor  in  failing  circumstances  assigns 
an  unreasonable  amount  of  property  to  satisfy  a  single  creditor, 
it  is  evidence  of  fraud.  In  that  case,  however,  it  was  held  that 
the  amount  assigned  was  not  unreasonable,  it  appearing  that 
their  debts  were  rising  of  twenty-six  thousand  dollars,  and  the 
whole  nominal  amount  of  property  and  demands  assigned,  in* 
eluding  twenty-one  thousand  dollars  of  outstanding  claims,  was 
less  than  thirty-four  thousand  dollars.  In  Van  Nest  v.  Yco,  1 
Sandf.  Ch.  4,  it  appeared  by  the  answer  that  the  assignors  exe- 
cuted the  assignment  because  they  were  unable  to  pay  theirdebts 
as  they  would  respectively  fall  due  and  become  payable,  and 
with  a  view  of  having  their  effects  and  claims  turned  to  the  best 
account  and  to  have  them  or  the  proceeds  thereof  applied  to 
the  payment  and  satisfaction  of  their  debts  and  liabilities,  so 
far  as  the  same  were  necessary  for  that  purpose.  It  also  ap- 
peared that  at  the  time  of  its  execution,  the  assignors  supposed 
they  were  solvent,  and  would  have  a  surplus  after  paying  all 
their  debts.  It  was  held  that  the  assignment  was  made  with 
the  intent  to  hinder,  delay,  or  defraud  the  creditors  of  the 
assignors.  The  case  at  bar  scarcely  differs  in  any  respect  from 
that  last  cited.  The  answer  states  in  substance  that  it  was 
necessary  the  property  should  be  turned  to  the  best  advantage 
for  the  benefit  of  creditors,  and  expressly  admits  the  assignors 
expected,  and  at  the  time  of  the  assignment,  there  would  be  a 
surplus  after  paying  their  debts,  though  denying  that  they 
expected  there  would  be  a  surplus  of  forty  thousand  dollars, 
(as  charged  in  the  complaint)  or  of  any  definite  amount.  See 
also  Ward  v.  Trotter ,  3  Mon.  1;  Vernon  v.  Morton,  8  Dana,  247. 
As  the  evidence  of  the  intent  to  hinder  and  delay  creditors 
appears  conclusive  on  the  face  of  the  instrument  and  from 
the  pleadings,  the  assignment  must  be  held  void,  and  the 
order  granting  a  new  trial  is  reversed. 

Declarations  ov  Pabty  who  has  conveyed  hit  title  or  interest  in  property 
made  subsequent  to  such  conveyance  end  disconnected  therefrom,  cannot  be 
received  to  invalidate  the  title  of  the  grantee,  or  those  claiming  under  him: 
Zimmerman  v.  Lamb,  7  Minn.  423;  SooU  v.  King,  Id.  408;  Derby  v.  QaOmp, 
5  Id.  134;  Hmotmd  ▼.  Fuller,  S  Id.  66;  Blackmcm  v.  WheaUm,  13  Id.  334; 
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Hathaway  v.  Brown,  18  Id.  427;  Adler  v.  Apt,  30  Id.  46\  all  citing  the  prin- 


AmomanT  QvraQ  Assnunn  or  Teustd  authority  to  sail  on  credit  U 
void:  Hutckmmm  v.  Zord;  60  Am.  Boo.  381,  note  880;  Keep  v.  Sanderxm,  Id. 
404,  and  note  406;  Porter*.  Williams,  59  Id.  619. 

Release  by  Creditor  or  Assignment,  effect  of :  Hurd  v.  tfbfty,  34  Am. 
Dec  142;  Agnew  v.  Dorr,  Id.  539;  Jftfam's  ^caNftV*,  45  Id.  701;  JfSferv, 
GomtBn,  63  Id.  248. 

Conditional  Assignment  b  Invalid;  Ifiml  v.  ffibfty,  34  Am.  Deo.  589| 
Grave*  v.  Roy,  33  Id.  568;  Ooddard  v.  Hapgood,  60  Id.  272,  and  note  276. 

Unlawful  Intent  Appearing  on  the  face  of  a  voluntary  assignment  lor 
the  benefit  of  creditors  renders  it  invalid;  so  if  the  unlawful  intent  be  made 
to  appear  by  evidence  aliunde,  it  will  be  declared  void:  Gere  v.  Murray,  6 
Minn.  316;  and  where  the  necessary  effect  of  the  conveyance  renders  it  cer- 
tain that  it  was  intended  to  hinder  and  delay  creditors,  the  law  will  presume 
that  such  was  the  intent  of  the  grantor,  and  the  instrument  will  be  declared 
void:  Ckopard  4  So*  v.  Bayard  4  Co.,  4  Id.  539,  both  citing  the  principal 

Tbb  fringifal  case  »  DiBTniGnxBHXD  in  (term  v.  Hunt,  8  lima.  480. 


Caldwell  v.  Auger  and  Hebebt. 

14  Minnesota,  217.1 

Whirs  Ons,  by  ma  Words  or  Conduct,  willfully  causes  another  to 
believe  in  the  existence  of  a  certain  state  of  things,  and  induces  him  to 
act  on  that  belief,  so  as  to  alter  his  previous  position,  it  constitQtes  aa 
estoppel  in  paw  as  against  the  former,  and  concludes  him  from  averring 
against  the  latter  a  different  state  of  things  as  eTisting  at  the  same  time. 

Under  Minnesota  Cods,  Estoppel  or  Pais  need  not  be  pleaded  in  order 
that  it  may  be  given  in  evidence. 

Past  Owner  or  Personal  Property  present,  hearing  and  understanding 
statements  of  his  co-owner  with  reference  to  the  interest  of  a  third  party 
in  the  property,  and  making  no  objection  thereto,  is  equally  estopped 
with  his  co-owner  from  afterwards  averring  that  such  third  party  held  a 
different  interest  from  that  stated. 

Officer  must  8sizs  Whole  Chattel  when  he  has  execution,  against  one 
part  owner  thereof,  though  he  can  sell  only  the  interest  of  defendant  in 
execution.  This,  whether  the  ownership  is  by  virtue  of  a  partnership 
relation,  or  as  tenants  in  common. 

The  opinion  states  the  facts. 

Murray  and  King,  and  W.  H.  Peckham,  tor  the  appellant. 
/.  and  O.  D.  QtifiUan,  for  the  respondents. 

By  Court,  Atwatbr,  J.  Cleophas  Anger  and  Joseph  Hebert, 
the  plaintiffs  below,  bring  an  action  against  the  defendant 
Caldwell,  sheriff  of  Ramsey  county,  for  the  recovery  of  the 
possession  of  a  certain  barge  alleged  to  belong  to  the  plaintiffs. 


516  Caldwell  0.  Auger  and  Hebkbt.  [Minn. 

and  to  have  been  wrongfully  taken  by  the  defendant.  The 
answer  denies  ownership  in  the  plaintiffs,  and  alleges  part 
ownership  of  the  boat  in  one  Foret,  and  avers  that  the  defend- 
ant levied  on  the  boat  by  virtue  of  an  execution  held  by  him 
against  said  Foret.  The  taking  was  alleged  to  have  been  oeq 
the  seventh  of  June,  1860. 

On  the  trial  of  the  case,  the  plaintiffs  introduced  in  evidence 
a  bill  of  sale  from  Foret  to  Auger,  dated  May  27, 1868,  con- 
veying one  fourth  interest  in  the  boat.  Other  evidence  was 
introduced  showing  that,  previous  to  this,  the  boat  was  owned 
by  the  plaintiffs  and  Foret. 

Evidence  was  introduced  on  the  part  of  the  defendant 
tending  to  show  that  the  officer  went  to  the  boat  with  the  exe- 
cution against  Foret,  intending  to  levy  on  some  wood  on  the 
same  belonging  to  Foret,  or  which  it  was  supposed  belonged  to 
him;  that  he  there  saw  the  plaintiffs,  and  was  informed  by 
Auger  that  the  wood  did  not  belong  to  Foret,  and  that  Hebert 
said  one  half  or  third  of  the  boat  belonged  to  Foret,  and  asked 
why  he  did  not  levy  on  the  boat — that  thereupon  the  officer 
(deputy  sheriff)  levied  upon  the  boat,  etc. 

The  judge  charged  the  jury,  among  other  things,  as  follows: 
"  That  under  the  pleadings,  the  admissions  and  declarations  of 
the  parties  were  evidence  as  to  Foret  having  an  interest  in  the 
boat,  but  that  the  admissions  of  Hebert,  unless  ratified  by  or 
assented  to  by  Auger,  would  not  impeach  the  bill  of  sale  as  to 
Auger,  nor  defeat  his  right  under  it,  and  not  operate  to  estop 
Auger  nor  the  plaintiffs." 

Had  the  last  three  words  been  omitted,  this  part  of  the 
charge  to  the  jury  would  have  been  unobjectionable,  but  in- 
cluding them,  it  is  too  broad,  and  tended  to  mislead  them. 
Under  the  pleadings  and  evidence,  there  were  two  principal 
points  presented  for  the  consideration  of  the  jury,  to  wit:  Did 
Foret  actually  own  an  interest  in  the  boat?  and  second,  have  the 
plaintiffs  estopped  themselves  from  claiming  that  he  had  not? 
An  affirmative  finding  on  either  of  these  points  would  entitle 
the  defendant  to  judgment.  For  under  the  pleadings,  the  plain- 
tiffs must  show  a  joint  interest  in  the  boat,  and  entire  owner- 
ship by  them,  and  a  failure  to  do  this  would  defeat  the  action. 

The  subject  of  estoppels  in  pais  is  fully  discussed  in  Doe  v. 
Oliver  (Duchess  of  Kingston's  Case),  2  Smith's  Lead.  Cas.  485, 
and  it  is  only  necessary  to  advert  to  the  principle  there  stated, 
and  which  may  be  considered  as  the  settled  law  upon  the 
subject 
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As  to  what  constitutes  an  estoppel,  the  statement  of  Lord 
Denman  is  in  that  case  cited  with  approval,  as  given  in  In  re 
Harris,  6  Ad.  6  EL  476,  as  follows:  "The  rale  of  law  is  clear, 
that  where  one,  by  his  words  or  conduct,  willfully  causes  an- 
other to  believe  in  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same 
time."  And  in  DeteU  v.  OdeU,  3  Hill  (N.  Y.),  219  [38  Am.' 
Dec.  628],  the  same  rule  in  substance  is  recognised,  Bronson, 
J.,  stating  that  to  constitute  an  estoppel  in  pais  as  against  a 
party,  there  must  be:  1.  An  admission  inconsistent  with  the 
evidence  which  he  has  proposed  to  give,  or  the  title  or  claim 
which  he  proposes  to  set  up;  2.  An  action  by  the  other  party 
upon  such  admission;  3.  An  injury  to  him,  by  allowing  the 
admission  to  be  disproved.  See  also  1  Phill.  Ev.  860;  1  GreenL 
Ev..  sec.  207;  WeUand  Canal  Co.  v.  Hathaway,  8  Wend.  480 
[24  Am.  Dec.  51];  People  v.  Bristol  &  R.  T.  Co.,  23  Id.  222; 
Stephens  v.  Baird,  9  Cow.  277;  Hatch  v.  Kimball,  16  Me.  146. 
If  the  jury  should  find  that  Hebert  did  in  fact  make  the  state- 
ment that  Poret  owned  an  interest  in  the  boat,  at  the  time  the 
officer  came  to  make  the  levy,  and  that  the  officer  acted  upon 
such  statement  in  making  the  levy,  then  I  think  the  case  falls 
within  the  rule  above  laid  down,  and  that  he  cannot  be  per- 
mitted on  the  trial  to  show  a  state  of  facts  inconsistent  with 
such  statement  to  the  deputy  sheriff.  Having  induced  the 
defendant  to  levy  upon  the  boat  by  such  representation,  it 
would  be  manifestly  unjust  to  permit  him  now  to  turn  round 
and  show  that  his  statement  was  untrue,  to  the  prejudice  of 
the  defendant.  He  is  justly  estopped  from  setting  up  a  title 
to  the  boat,  to  the  exclusion  of  that  of  Poret. 

It  is  claimed  by  the  counsel  for  the  respondents,  that,  under 
the  code,  an  estoppel  in  pais  should  be  pleaded  in  order  that 
it  may  be  given  in  evidence.  It  is  not  claimed,  nor  is  it  true, 
that  this  was  necessary  under  the  old  system  of  pleading. 
Nor  do  I  find,  either  on  principle  or  authority,  that  such  plead- 
ing is  required  under  the  code.  The  principles  of  pleading 
under  both  systems  are  the  same.  The  facts  upon  which  the 
parties  relied  were  not  less  required  to  be  pleaded  under  the 
old  system  than  under  the  new.  The  fact  necessary  here  to 
be  pleaded  and  proved  is  that  Foret  owned  an  interest  in  the 
boat;  and  as  to  Hebert,  it  is  one  and  the  same  thing,  whether 
the  defendant  shows  the  allegation  to  be  actually  true,  or  &ai 
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the  plaintiff  himself  at  a  certain  time  admitted  it  to  be  true, 
for  the  result  is  the  same  in  the  eye  of  the  law.  It  is,  in  effect, 
making  the  declaration  of  the  plaintiff  conclusive  proof  of  the 
allegation  in  the  answer,  and  the  pleading  of  the  statement  of 
Hebert  would  in  fact  be  pleading  the  proof,  which,  under  any 
system,  would  be  bad.  Hebert  cannot  object  that  a  fiction  of 
law  (as  it  is  termed  by  counsel)  is  pleaded,  for  as  to  him,  it 
is  true. 

Assuming  the  estoppel  to  be  found  against  Hebert,  it  remains 
to  consider  its  effect  upon  the  parties  to  the  action.  It  may 
be  remarked  that  there  was  evidence  sufficient  for  the  con- 
sideration of  the  jury  as  to  whether  both  plaintiffs  were  not 
estopped  by  the  declarations  of  Hebert.  If  it  shall  be  found 
that  Auger  was  present,  heard  and  understood  the  statements 
of  Hebert  with  reference  to  the  interest  of  Foret  in  the  boat, 
and  made  no  objection  thereto,  he  would  be  equally  estopped 
with  his  co-plaintiff.  But,  aside  from  this,  how  stands  the 
case?  The  plaintiffs  sue  as  joint  and  sole  owners  of  the  boat 
The  separate  interest  of  either  is  not  stated,  and  is  not  in  issue. 
Hebert,  it  is  true,  cannot  by  his  statements  prejudice  the 
interest  of  Auger,  unless  the  latter  has  in  some  manner 
assented  to  or  ratified  them.  But  he  may  prejudice  his  own, 
and  place  himself  in  such  a  position  that  his  interest  may  be 
levied  upon  and  sold  as  that  of  Foret.  Auger,  by  joining 
Hebert  with  him  as  plaintiff,  has  admitted  that  the  latter 
owned  a  share  in  the  boat,  and  if  that  share,  or  any  part  of 
the  same,  may  be  taken  as  that  of  Foret,  Auger  is  estopped 
from  saying  that  Foret  has  not  an  interest.  Auger  may  not 
necessarily  be  estopped  from  showing  that  Foret  has  not  the 
interest  admitted  by  Hebert,  or  that  the  latter  has  not  as  great 
an  interest  as  that  which  he  stated  Foret  owned,  but  he  is 
estopped  from  showing  that  neither  had  any  at  all.  And  if 
the  plaintiffs  are  estopped  from  showing  that  Foret  had  no 
interest,  then  the  sheriff  was  justified  in  levying  upon  the 
boat.  Where  an  officer  has  an  execution  against  one  part 
owner  of  a  chattel,  he  must  seize  the  whole  chattel,  though  he 
can  sell  only  the  interest  of  the  defendant  in  the  execution. 
And  this,  whether  the  ownership  be  by  virtue  of  a  partnership 
relation  or  as  tenants  in  common:  Mersereau  v.  Norton,  15 
Johns.  179;  Phillips  v.  Cook,  24  Wend.  889;  BurraU  v.  Acker, 
23  Id.  606  [35  Am.  Dec.  582];  WaddeU  v.  Cook,  2  Hill  (N.  Y.)t 
47  [37  Am.  Dec.  372];  Walsh  v.  Adams,  3  Denio,  125. 

We  therefore  think  the  judge  erred  in  his  charge  to  the  jury 
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on  this  point,  and  that  the  judgment  below  should  be  reversed, 
and  a  new  trial  granted. 

What  Constitutes  Estoppel  nr  Pais:  See  Brown  v.  Wheeler,  44  Am.  Dec 
660,  and  note  666;  Taylor  v.  Zepp,  66  Id.  113,  and  "note  118;  McOrwosu  r. 
Bernson,  64  Id.  194;  Cowles  v.  Bacon,  66  Id.  371,  note  378.  Statements  or 
admissions  most  not  only  hare  been  made  with  the  intention  of  misleading, 
but  most  hare  actually  misled  the  other  party  to  his  prejudice,  in  order  to 
constitute  an  estoppel.  And  where  admissions  alone  are  relied  upon,  the  es- 
toppel is  always  limited  to  what  may  be  necessary  to  pat  the  parties  in  the 
same  relative  position  which  they  would  hare  occupied  had  the  *^™— **»■ 
not  been  made.  But  admissions  made  in  one  transaction  will  not  preclude 
the  party  from  retracting  them  in  another:  WTdtaere  v.  Culver,  6  Minn.  300^ 
citing  the  principal  case. 

Estoppels  nr  Pais  cannot  bb  Plbadsd,  but  are  given  in  evidence:  Wet- 
land Canal  Co.  v.  Hathaway,  24  Am.  Dec  61.  Matter  constituting  an  estoppel 
in  pais  need  not  be  pleaded  as  such  to  enable  the  party  to  take  advantage  of 
it  on  the  trial:  Coleman  v.  Pearce,  26  Minn.  126,  citing  the  principal  case 

Silence  of  Party  ha  vino  Full  Knowledge  of  his  rights,  so  as  to  per* 
mit  others  to  be  deceived  and  misled  in  relation  to  them,  will  conclude  him 
from  afterwards  interposing  his  claim  to  the  prejudice  of  the  party  deceived 
or  misled:  Titus  v.  Morse,  63  Am.  Dec  666;  Bryan  v.  Bamtre*,  68  Id.  340, 
ana  notes  to  these  cases. 

Execution  against  P aether  for  his  individual  debt  may  be  levied  upon  the 
partnership  property:  8utcUffe  v.  Dohrman,  61  Am.  Dec  460.  The  sheriff, 
in  levying  upon  the  partner's  interest  in  a  partnership  chattel,  may  take  pos- 
session of  the  chattel,  to  the  exclusion  of  the  other  partners,  while  the  levy 
continues:  Barrett  v.  McKensie,  24  Minn.  24.  And  as  to  the  distinction  in 
such  cases  between  partners  and  tenants  in  common,  see  Behold  v.  Harmos\ 
6  Id.  270,  both  citing  the  principal  case 


Winslow  v.  Minnesota  and  Pacific  E.  E.  Co. 

[4  MINNESOTA,  US.] 

Cbbtuib  que  Trust  need  not  be  Joined  in  Action  by  Cbbditob  to  reach 
trust  property  in  the  hands  of  administrators  or  trustees  who  have  the 
control  of,  and  whose  duty  it  is  to  protect,  the  property.  In  such  case, 
the  defense  of  the  trustees  is  the  defense  of  the  eestuis  que  trust,  and 
their  presence  in  court  is  not  necessary  to  the  protection  of  their 
interests. 

Equity  has  Poweb  to  Allow  Cestui  que  Trust  to  be  made  a  party  de- 
fendant, where  facts  exist  to  justify  it.  Bat  the  court  will  require  him 
to  present  his  defense,  that  they  may  judge  of  its  sufficiency,  and  he  must 
show  that  the  relief  sought,  if  granted,  would  prejudice  his  rights  and 
interests. 

Matters  within  Discretion  of  Lower  Court  will  not  be  interfered  with 
in  the  appellate  court,  when  no  abuse  of  discretion  is  claimed, 

The  opinion  states  the  facts. 
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JET.  /.  Horn,  far  the  appellant 
<?.  A.  Nourse,  for  the  respondents. 

By  Court,  Atwateb,  J.  James  M.  Winslow,  the  plaintiff 
above  named,  commenced  an  action  in  the  district  court  for 
second  judicial  district,  for  the  purpose  of  setting  aside  a 
certain  supplemental  trust  deed  made  by  the  Minnesota  and 
Pacific  Railroad  Company,  to  certain  other  defendants  named 
in  the  action,  and  for  the  purpose  of  restraining  the  governor 
of  the  state  from  selling  the  road  and  franchises  of  the  com- 
pany. The  complaint  alleges  that  the  Minnesota  and  Pacific 
Railroad  Company,  previous  to  the  execution  of  the  trust  deed 
which  is  sought  to  be  set  aside,  had  issued  nine  hundred  bonds 
of  a  thousand  dollars  each,  of  which  the  plaintiff  was  the  owner 
of  five.  The  plaintiff  alleges  that  his  interests  in  these  bonds 
were  prejudiced  by  the  execution  of  the  supplemental  trust 
deed,  and  asked  to  have  the  same  set  aside  as  being  void  as 
against  him. 

After  the  commencement  of  this  action,  William  L.  Banning 
made  application  to  the  court  to  be  allowed  to  become  a  party 
defendant  to  the  action,  for  the  purpose  of  defending  his 
interest  as  holder  of  one  of  the  bonds  issued  by  the  said  rail- 
road company.  He  alleged  that  the  trustees  named  in  the 
supplemental  trust  deed  did  not  intend  to  make  defense  in 
the  action,  but  were  colluding  with  the  said  railroad  company 
and  the  plaintiff,  to  have  the  supplemental  trust  deed  vacated 
and  the  execution  of  the  trust  thereunder  prevented. 

Upon  the  filing  of  this  petition,  an  order  was  made  by  his 
honor  Judge  Palmer,  that  the  plaintiff  show  cause  before  him 
why  the  said  Banning  should  not  be  made  a  party  defendant, 
and  permitted  to  defend  in  the  action.  Upon  the  hearing  on 
this  order,  affidavits  were  read,  and  counsel  heard  in  opposition 
to  the  application,  and  the  testimony  of  Mr.  Banning  taken  in 
support  thereof  An  order  was  made  by  the  court  denying  the 
application,  and  Mr.  Banning  appealed  therefrom  to  this  court 

The  first  question  presented  is,  whether  the  appellant  is  a 
necessary  party  defendant  in  the  action,  so  that  no  proper 
decree  can  be  made  therein  unless  he  be  joined.  This  action 
does  not  differ  in  substance  from  the  ordinary  creditor's  bill  to 
set  aside  a  trust  deed  for  the  benefit  of  creditors,  or  cestui*  que 
trust  sustaining  other  relations  to  the  trustees.  It  is  a  general 
rule  in  equity  that  all  persons  materially  interested,  either 
legally  or  beneficially,  in  the  subject-matter  of  a  suit,  are  to  be 
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made  parties  to  it,  either  as  plaintiffs  or  as  defendants,  bow- 
ever  numerous  they  may  be,  so  that  there  may  be  a  complete 
decree,  which  shall  bind  them  all:  Story's  Eq.  PL,  sec.  72,  p. 
86.  But  to  this  rule  there  are  numerous  exceptions.  And  it 
ie  held  that  the  expression  that  all  persons  interested  in  the 
subject  must  be  parties  to  this  suit,  is  not  to  be  understood  as 
extending  to  all  persons  who  may  be  consequentially  interested: 
Mitfl  PL  170, 171.  And  in  Story's  Eq.  PL,  sec.  142,  it  is  stated 
that  courts  of  equity  do  not  require  that  all  persons  having  an 
interest  in  the  subject-matter  should  under  all  circumstances 
be  before  the  court  as  parties.  On  the  contrary,  there  are  cases 
in  which  certain  parties  before  the  court  are  entitled  to  be 
deemed  the  full  representatives  of  all  other  persons,  or  at  least 
so  for  as  to  bind  their  interests  under  the  decree,  although 
they  are  not  or  cannot  be  made  parties.  And  in  the  same 
work,  section  216,  it  is  held  that  where  there  is  a  general  trust 
for  creditors,  or  others  (as  in  the  case  at  bar),  whose  demands 
are  not  distinctly  specified  in  the  creation  of  the  trust,  as  their 
number,  as  well  as  the  difficulty  of  ascertaining  who  may  an- 
swer a  general  description,  might  greatly  embarrass  the  due 
execution  of  the  trust,  courts  of  equity  will  dispense  with  all 
the  creditors,  and  others  interested  in  the  trust,  being  made 
direct  parties.  And  if  the  bill  is  brought  adversely  to  the  trust 
by  a  third  person,  it  will  be  sufficient  to  make  the  trustees 
parties:  See  also  Story's  Eq.  PL,  sec.  149;  1  Darnell's  Ch.  Pr., 
312;  Campbell  v.  Watson,  8  Ohio,  600;  Bank  of  British  N.  A. 
v.  Suydam,  6  How.  Pr.  379;  Orover  v.  Wakeman,  11  Wend. 
187  [25  Am.  Dec.  624];  Scudder  v.  Voorhis,  5  Sandf.  271. 
And  the  principle  seems  to  be  well  settled  that  in  an  action 
by  a  creditor  to  reach  trust  property  in  the  hands  of  admin- 
istrators or  trustees  who  have  the  control  of,  and  whose  duty 
it  is  to  protect,  the  property,  the  cestui*  que  trust  need  not 
be  joined  as  parties.  The  defense  of  the  trustees  is  their  de- 
fense, and  their  presence  in  court  is  not  necessary  to  the  pro- 
tection of  their  interests.  And  indeed,  the  principle  seems  to 
be  admitted  by  the  appellant  himself,  in  that  he  does  not  base 
his  application  upon  the  ground  that  he  is  a  necessary  party 
to  the  action,  but  upon  the  alleged  fact  that  the  trustees  were 
colluding  with  the  plaintiff  and  the  railroad  company  to  avoid 
the  supplemental  trust  deed. 

I£  then,  the  appellant  be  not  a  necessary  party  defendant 
in  this  action,  under  the  rules  existing  in  like  causes,  the 
question  recurs,  whether  circumstances  exist  which  render  it 
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proper  that  he  should  be  permitted  to  defend,  as  prayed  for  in 
his  application.  We  presume  there  can  be  no  doubt  but  that 
a  court  of  equity  has  power  to  grant  such  relief,  if  facts  exist 
to  justify  it.  But  we  find  no  error  in  the  order  made  by  the 
court  below  refusing  the  application.  It  may  well  be  doubted, 
even,  whether  the  appellant  has  set  forth  in  his  application 
sufficient  facts  to  entitle  him  to  an  order  to  show  cause.  The 
affidavit  of  merits  embraced  in  it,  tested  by  strict  rules,  would 
be  held  perhaps  defective.  But  courts  of  equity  in  cases  of 
this  kind  go  further,  and  require  the  defendant  to  exhibit  his 
defense,  that  the  court  itself  may  judge  of  its  sufficiency: 
Meach  v.  Cfuzppetty8  Paige,  135;  Sea  Ins.  Co.  v.  Stebbins,  Id. 
566;  Gay  v.  Gay,  10  Id.  369.  This  the  appellant  has  not 
done,  nor  has  he  even  alleged  that  the  relief  sought  by  the 
plaintiff,  if  granted,  will  in  any  manner  prejudice  the  rights 
and  interests  of  the  applicant.  But  without  dwelling  upon 
these  points,  it  is  sufficient  to  remark  that  the  court  below  has 
heard  the  application  upon  testimony  and  affidavits  of  the 
parties,  and  upon  these  proofs  has  denied  the  application. 
As  it  was  a  matter  within  the  discretion  of  the  judge  to  allow 
or  refuse  it,  we  cannot  interfere  with  the  finding  of  the  court! 
as  it  is  not  claimed  there  was  any  abuse  of  the  discretion  ex- 
ercised by  the  court. 
The  judgment  below  is  affirmed. 


Cestui  que  Trust,  when  necessary  party:  See  note  to  OoOku  r.  Xe/lse, 
84  Am.  Deo.  722-724. 

Decision  on  Matter  of  Discretion  ia  not  revisable  on  error:  Seabmy  r. 
Btowart,  68  Am.  Dee.  254;  unlets  there  has  been  a  flagrant  abuse  of  it:  Jfoodji 
t.  Fleming,  48  Id.  210,  and  note  216. 


Fillet  v.  Kegistbb. 

[4  Minnesota,  89L] 

Voluntary  Conveyance  from  Husband  to  Wife  will  not  be  held  void 
■imply  upon  the  fact  that  the  grantor  was,  at  the  time  of  executing  h\ 
indebted,  without  regard  to  the  relation  his  debts  bear  to  his  property, 
no  fraud  appearing  on  the  face  of  the  instrument. 

Question  of  Fraudulent  Intent  in  Voluntary  Conveyance  from  hus- 
band to  wife  must  be  submitted  to  the  jury,  where  the  instrument  is 
sought  to  be  impeached,  but  does  not  bear  evidence  upon  its  face  of 
fraud,  which  if  any  has  to  be  determined  from  the  existence  of  debts 
against  the  grantor,  and  other  circumstances  showing  that  his  financial 
condition  at  the  time  he  executed  it  would  not  permit  it  to  stand  in  jus- 
tice to  his  creditors,  or  by  establishing  an  actual  intent  to  defrandj 
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either  of  these  positions  being  established,  the  conveyance  fsHs  under 
the  operation  of  the  statute  of  frauds. 
Whxrs  PLAnrnrr  Makes  Issxm  or  Actual  Fraud  In  voluntary  oonvey- 
anoe  from  husband  to  wife,  defendants  hare  a  fall  and  perfect  right  to 
prove  any  fact  or  circumstance  which  will  in  any  way  tend  to  avoid  the 
actual  fraud  and  prove  the  real  intention  under  which  they  acted  in 
wimViiig  the  conveyance. 

The  opinion  contains  the  facts. 

D.  Cooper  and  W.  H.  Burt,  for  the  appellants. 

L.  E.  Thompson  and  J.  B.  BriMn,  for  the  respondents. 

By  Court,  Flandrau,  J.  I  will  briefly  state  the  facts  in  the 
case  which  raise  the  main  points.  On  the  first  day  of  May, 
1849,  Samuel  Burkleo,  one  of  the  defendants,  received  the 
title  to  lands,  in  Stillwater,  from  certain  parties  by  grant  in 
fee.  He  held  the  title  in  his  own  name  until  the  first  day  of 
July,  1856,  when  he,  together  with  the  defendant  Susanna 
Burkleo,  his  wife,  conveyed  the  same  to  one  Elam  Greely, 
who,  in  consideration  of  the  grant  to  him,  and  on  the  same 
day,  conveyed  to  Susanna  Burkleo  the  lands  in  controversy. 
On  the  thirteenth  day  of  November,  1857,  Mrs.  Burkleo  and 
her  husband  conveyed  the  last-mentioned  lands  to  the  defend- 
ant Samuel  Register.  Burkleo  was  in  business  with  one 
Mower  from  the  fall  of  1853,  until  the  thirteenth  day  of  No- 
vember, 1857,  when  they  failed.  At  the  time  of  making  the 
conveyance  of  the  Stillwater  property,  the  consideration  for 
which  Mrs.  Burkleo  received  the  lands  in  dispute,  the  firm  of 
Burkleo  &  Mower  were  indebted  in  considerable  amounts  to 
various  persons,  among  whom  were  the  plaintiffs.  After  the 
failure,  the  plaintiffs  put  their  several  demands  in  judgment, 
and  now  file  this  bill  to  set  aside  the  deed  from  Burkleo  and 
his  wife  to  Register,  and  declare  the  lands  so  conveyed  subject 
to  the  demands  of  the  creditors  of  Burkleo;  the  plaintiffs 
claiming  that  the  whole  transaction  must  be  regarded  in  the 
light  of  a  voluntary  settlement  of  the  lands  by  Burkleo  upon 
his  wife,  which  would  be  fraudulent  and  void  as  against  his 
creditors  existing  at  the  time.  The  defendants  deny  all  fraud 
in  the  transaction,  and  allege  that,  at  the  time  of  the  convey- 
ance, Mr.  Burkleo  owned  property,  besides  that  in  controversy, 
ample  to  pay  all  his  debts;  also,  that  the  property  conveyed 
was  bought  with  the  money  and  property  of  Susanna  Burkleo, 
and  was  her  own  equitably,  although  the  title  was  taken  in 
her  husband  by  mistake. 

The  case  was  sharply  contested  in  the  court  below,  and  the 
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jury  finding  foi  the  defendants,  the  plaintiffs  bring  the  case 
here  on  an  appeal  from  an  order  denying  them  a  new  trial. 
They  present  us  twenty-eight  points  for  consideration.  The 
view,  however,  that  we  have  taken  of  the  case,  will  divide  it 
into  two  heads  or  questions,  one  of  which  will  be  subdivided 
in  the  discussion. 

The  first  point  is,  whether  such  a  conveyance  is  void  per  m 
as  against  existing  creditors.  And  the  second  is,  if  it  is  not 
void  per  &?,  but  only  prima  facie  evidence  of  fraud,  as  the  court 
held  below,  did  the  court  err  in  admitting  or  rejecting  testi- 
mony upon  the  investigation  of  the  questions  of  fact?  I  shall 
first  consider  the  character  of  the  conveyance  as  to  existing 
creditors. 

The  general  principle  that  a  debtor  cannot  grant  away  his 
property  to  his  family,  or  a  stranger,  by  a  voluntary  convey- 
ance, so  as  to  interfere  with  the  rights  of  his  creditors,  has 
been  approved  and  adopted  by  all  enlightened  nations.  It  is 
so  just  in  itself  as  to  defy  serious  objection.  It  was  declared 
in  the  civil  law,  and  at  a  very  early  period  established  by  the 
common  law:  1  Story's  Eq.  Jur.,  sec.  850;  Dig.,  lib.  42,  tit.  8, 
L  1,  sec.  1. 

This  principle  was  more  folly  carried  into  effect  by  subse- 
quent statutes  of  England,  as  follows:  50  Edw.  HE.,  c.  6;  3 
Hen.  VH.,  c.  4;  13  Eliz.,  o.  5;  and  27  Id.,  c.  4.  The  two  first 
mentioned  were  aimed  against  fraudulent  gifts  of  chattels,  the 
13  Elizabeth  against  conveyances  of  lands  to  defeat  or  delay 
creditors,  and  the  last  against  fraudulent  conveyances  to  de- 
feat subsequent  purchasers.  It  is  proper  to  observe  this  differ- 
ence in  the  English  statutes  when  examining  the  cases  decided 
under  them,  as  in  some  of  them  the  wording  of  the  statute  ma- 
terially influences  the  decision  of  the  case.  They  all,  however, 
contain  the  same  great  principle,  and  have  called  forth  a  large 
amount  of  discussion  in  the  numerous  cases  that  have  arisen 
under  them;  very  learned  jurists  in  this  country  and  in  Eng- 
land have  held  opposite  views  as  to  the  effect  of  these  statutes 
upon  voluntary  conveyances,  some  holding  that  as  to  existing 
creditors  the  conveyance  was  absolutely  void,  and  admitted  of 
no  explanation  whatever.  And  others,  that  in  such  cases  it 
was  only  prima  facie  fraudulent,  but  might  be  cleared  up  and 
sustained,  if,  at  the  time  the  conveyance  was  executed,  the 
grantor  had  ample  property,  other  than  that  conveyed,  to  sat- 
isfy all  the  demands  against  him,  and  the  conveyance  was 
otherwise  bona  fide.    It  would  be  an  unnecessary  task  to  un- 
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dertake  here  a  review  of  the  cases  upon  ibis  subject,  when  so 
many  such  reviews  are  furnished  us  by  the  elementary  writers 
of  the  present  day:  Bee  discussion  of  the  subject  in  1  Story's 
Eq.  Jur.9  sees.  851-865;  2  Kent's  Com.  547-551,  and  notes; 
see  also  the  cases  of  Bead  v.  Livingston,  8  Johns.  Ch.  481  [8 
Am.  Dec.  520];  and  Seward  v.  Jackson,  8  Cow.  406.  I  will 
merely  arrange  a  few  of  the  many  cases  involving  this  question 
under  the  points  which  I  consider  they  sustain,  adding,  as  I 
said  above,  that  some  of  them  are  upon  the  question  of  subse- 
quent purchasers  and  creditors,  and  some  upon  existing  de- 
mands when  the  voluntary  conveyance  was  executed.  Of  the 
English  cases  which  sustain  the  doctrine  that  no  voluntary 
conveyance  can  stand  against  an  existing  creditor  of  the  grantor, 
are  the  following:  Prodgers  v.  Langham,  1  Sid.  138;  White  v. 
Hussey,  Finch's  Free.  Ch.  14;  Gardiner  v.  Painter,  Cas.  temp. 
King,  65;  Tonkins  v.  Ennis,  1  Eq.  Cas.  Abr.  384;  Russell  v. 
Hammond ,  1  Atk.  15;  Twyne's  Case,  3  Co.  89;  Brown  v.  Jones, 
1  Atk.  188;  Wheeler  v.  Caryl,  Ambl.  121;  White  v.  Sansom,  3 
Atk.  410;  Beaumont  v.  Thorpe,  1  Ves.  sen.  27;  Lord  Town* 
shend  v.  Windham,  2  Id.  1-10;  Doe  v.  Manning,  9  East,  63; 
Nunn  v.  WUsmore,  8  T.  B.  528;  Doe  v.  Martyr,  1  Bos.  A  Pul. 
N.  B.  332;  Buckle  v.  Mitchell,  18  Ves.  100;  Hill  y.  The  Bishop 
of  Exeter,  2  Taunt  82. 

While  it  may  fairly  be  collected  from  these  English  cases 
that  the  judges  who  decided  them  meant  to  hold  that  a  volun- 
tary conveyance  could  not  stand  against  a  prior  existing  debt 
under  any  circumstances,  but  as  to  such  was  void  by  pre- 
sumption of  law,  yet  it  should  not  be  overlooked  that  the 
circumstances  and  facts  of  many  of  the  cases  would  have 
warranted  the  decisions  upon  the  assumption  that  the  deeds 
were  only  prima  facie  evidence  of  fraud,  and  a  litigation  of  an 
issue  joined  upon  that  theory. 

The  following  are  some  of  the  English  cases  that  hold  that 
the  deed  is  not  void  per  se,  but  may  be  vindicated  upon  proof 
of  the  bona  fides  of  the  transaction:  Sagitary  v.  Hide,  2  Vern. 
44;  Sir  Ralph  Body's  Case,  1  Vent  193;  Walker  v.  Burrows,  1 
Atk.  93;  Lord  Teynham  t.  MuUim,  1  Mod.  119;  East  India 
Comp.  v.  Clavell,  Gibb.  Eq.  37;  Jenkins  v.  Kemishe,  Hardres, 
398;  Garth  v.  Mois,  1  Eeb.  486;  Lush  v.  Wilkinson,  5  Ves.  884; 
Cadogan  v.  Kennett,  Cowp.  432;  Doe  t.  Routledge,  Id.  705. 

I  will  now  examine  the  effect  that  the  English  decisions 
have  had  upon  the  courts  of  this  country,  so  far  as  my  limited 
resources  will  permit  me.    In  Connecticut,  in  the  case  of  Sol- 
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mom  v.  Bennttt,  1  Day,  525  [7  Am.  Deo.  237],  the  question 
arose  about  the  year  1815  or  1816,  as  to  a  voluntary  convey- 
ance from  father  to  son,  when  assailed  by  a  creditor  whose 
debt  existed  at  the  time  of  the  execution  of  the  deed.  The 
court  were  unanimous  in  allowing  the  question  of  fraud  to  be 
examined  into,  and  held  substantially  as  follows:  That  mere 
indebtedness  at  the  time  will  not,  in  all  cases,  render  a  volun- 
tary conveyance  void  as  to  creditors,  where  it  is  a  provision 
for  a  child;  that  an  actual  or  express  intent  to  defraud  need 
not  be  proved,  for  this  would  be  impracticable  in  many  in- 
stances where  conveyance  ought  not  to  be  established,  and  it 
may  be  collected  from  the  circumstances  of  the  case;  that  if 
there  be  no  fraudulent  intent,  and  the  grantor  be  in  prosperous 
circumstances,  unembarrassed,  and  not  considerably  indebted, 
and  the  gift  a  reasonable  provision  for  the  child,  leaving  ample 
funds  unincumbered  for  the  payment  of  the  grantor's  debts, 
the  voluntary  conveyance  will  be  valid  against  existing  credi- 
tors. But,  if  the  grantor  be  considerably  indebted  and  em- 
barrassed, and  on  the  eve  of  bankruptcy,  or  if  the  gift  be 
unreasonable,  disproportioned  to  his  property,  and  leaving 
scanty  provision  for  his  debts,  the  conveyance  will  be  void, 
though  there  be  no  fraudulent  intent.  The  question  in  this 
case  was  presented  in  an  action  of  ejectment,  but  seems  to 
have  received  as  full  consideration  as  if  the  action  had  been 
directly  to  set  aside  the  voluntary  deed. 

In  1818,  the  same  question  was  presented  to  Chancellor 
Kent  of  New  York,  in  the  case  of  Reade  v.  Livingston,  3  Johns. 
Ch.  481  [8  Am.  Dec.  520].  In  this  case,  the  chancellor  enters 
extensively  into  a  review  of  the  English  cases,  examining 
many  of  those  which  I  have  cited,  and  others;  he  also  com- 
ments upon  the  case  of  Salmon  v.  Bennett,  1  Day,  525  [7  Am. 
Dec.  237],  which  had  then  been  recently  decided,  and  holds  it 
to  be  adverse  to  the  conclusions  he  draws  from  the  English 
cases,  by  which,  he  says,  he  "  considers  himself  governed.'9 
His  views  of  the  subject,  as  expressed  in  this  case,  may  be 
gathered  from  the  following  extract  from  his  opinion,  taken 
from  pages  504  and  505:  "  If  the  question  rests  not  upon  an 
actual  fraudulent  intent  (as  is  admitted  in  all  the  cases),  it 
must  be  a  case  of  fraud  in  law,  arising  from  the  fact  of  a  vol- 
untary disposition  of  property  while  indebted,  and  the  infer- 
ence founded  on  that  fact  cannot  depend  on  the  particular 
circumstances  or  greater  or  less  degree  of  pecuniary  embar- 
rassment of  the  party.    These  are  matters  for  consideration 
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when  we  are  seeking,  as  in  the  case  of  subsequent  creditors, 
for  actual  fraud.  I  apprehend  it  is,  upon  the  whole,  better  and 
safer  not  to  allow  a  party  to  yield  to  temptation  or  natural 
impulse,  by  giving  him  the  power  of  placing  property  in  his 
family  beyond  the  reach  of  existing  creditors.  He  must  be 
taught  by  doctrines  of  the  court  that  the  claims  of  justice  are 
prior  to  those  of  affection.  The  inclination  of  my  mind  is 
strongly  in  favor  of  the  policy  and  wisdom  of  the  rule  which 
absolutely  disables  a  man  from  preferring,  by  any  arrange- 
ment whatever,  and  with  whatever  intention,  by  gifts  of  his 
property,  his  children  to  his  creditors." 

The  chancellor  goes  the  full  length  undoubtedly  that  a  deed 
of  this  nature  cannot  be  sustained  if  the  grantor  was  indebted 
when  he  executed  it,  and  although  his  reasons  may  be  excel* 
lent  in  theory  and  morals,  still  it  would  be  exceedingly  hard, 
and,  I  think,  in  conflict  with  principles  equally  as  well  grounded 
in  justice  as  those  suggested  by  this  case,  to  deprive  a  party  of 
the  power  of  making  a  settlement  upon  his  family,  or  any  mem- 
ber thereof,  simply  because  he  may  unwittingly  owe  some  tri- 
fling debt,  which,  perhaps,  even  if  he  knew  of  its  existence,  he 
could  not  at  once  clear  up;  and  such  is  the  effect  of  the  decis- 
ion. I  can,  on  the  other  hand,  see  no  objection  to  the  rule 
which  allows  an  impartial  jury  to  become  the  umpires  in  all 
such  cases,  of  the  meritoriousness  of  the  transaction. 

In  1826,  the  same  question  was  again  presented  to  the  courts 
of  New  York,  in  the  case  of  Seward  v.  Jackson,  8  Cow.  406,  where 
the  court  for  the  correction  of  errors  decided  that  such  a  deed 
was  only  prima  facie  evidence  of  fraud,  and  that  the  question 
was  open  for  investigation.  The  counsel  for  the  appellants 
insist  that  this  case  is  not  an  authority,  as  the  court  declared 
that  the  deed  involved  was  not  voluntary,  but  for  a  valuable 
consideration.  I  have  not  omitted  to  consider  that  feature  in 
the  case,  yet  the  question  was  very  learnedly  discussed  upon 
the  broad  principle  involved  here,  and  Mr.  Senator  Allen, 
after  reviewing  the  authorities  upon  this  point,  admits  that  the 
deed  was  not  purely  voluntary,  but  refuses  to  take  that  point 
as  the  basis  of  his  decision.  He  says  (page  455) :  "  I  do  not, 
however,  rely  upon  this  view  of  the  case.  I  take  the  broader 
ground  on  which  I  set  out.  I  am  aware  that  the  policy  of 
permitting  the  voluntary  conveyance  to  be  only  prima  facie 
evidence  of  fraud  has  been  questioned.  It  has  been  said  it 
would  be  embarrassing  if  not  dangerous  to  the  rights  of  credi- 
tors, and  prove  an  inlet  to  fraud.    If  it  were  really  so,  and 
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the  law  has  not  gone  far  enough  for  the  support  of  creditors, 
it  belongs  to  the  legislature,  and  not  the  courts,  to  extend  it 
But  how  would  the  principle  be  embarrassing  and  prevent  the 
detection  of  fraud?  When  a  creditor  comes  to  impeach  the 
deed,  he  is  supported,  in  the  very  outset,  by  the  presumption 
that  it  is  fraudulent;  and  this  presumption  he  can  fortify  and 
strengthen  by  every  fact  and  circumstance  that  has  a  tendency 
to  show  the  fraud;  and  all  this  must  be  repelled  by  evidence 
so  clear  and  irresistible  as  to  leave  no  doubt  of  the  fairness 
and  honesty  of  the  transaction;  and  where  there  is  actual 
fraud,  such  as  in  my  view  of  the  case  comes  within  the  act, 
I  believe  the  rights  of  the  creditor  will  be  safe  before  a  jury." 

In  this  case,  twenty-four  members  of  the  court  concurred  in 
the  decision,  and  only  one  dissented. 

Although  the  counsel  for  the  appellant  doubts  the  authority 
of  the  case  of  Seward  v.  Jackson,  8  Cow.  406,  I  am  satisfied 
that  the  rule  in  that  case  has  been  followed  in  New  York.  The 
case  of  Jackson  v.  Peck,  4  Wend.  800,  adopts  the  position  of 
that  case.  The  court  says  (page  303):  "  The  doctrine  of  vol- 
untary conveyances  has  recently  been  very  fully  considered 
in  the  court  of  errors,  in  the  case  of  Seward  v.  Jackson,  8  Cow. 
406,  and  the  distinction  which  previously  had  been  supposed 
to  exist  between  fraud  in  law  and  fraud  in  fact,  or  actual 
fraud,  appears  to  have  been  entirely  exploded."  I  perhaps 
cannot  entirely  approve  the  accuracy  of  this  expression,  yet 
from  further  comments,  it  is  clear  that  the  court  adopt  the 
reasoning  of  fhe  case  as  authority. 

Again,  in  Jackson  v.  Timmerman,  7  Wend.  436,  the  court 
say:  " What  was  formerly  considered  as  fraud  in  law  or  con- 
clusive evidence  of  fraud,  *nd  to  be  so  pronounced  by  the 
court,  is  now  but  primck  facie  evidence,  to  be  submitted  to 
and  passed  upon  by  the  jury."  To  this  he  cites  Seward  v. 
Jackson,  8  Cow.  406;  and  Jackson  v.  Peck,  4  Wend.  303. 

In  Van  Wyck  v.  Seward,  6  Paige,  62,  the  court  say,  referring 
to  the  decision  in  Seward  v.  Jackson,  supra:  "It  is  therefore 
conclusively  settled  that  the  mere  fact  of  an  existing  indebted- 
ness does  not  render  a  voluntary  conveyance  from  a  parent 
to  his  child  absolutely  fraudulent  and  void  in  law,  as  against 
the  creditors  whose  debts  were  contracted  previous  to  such 
conveyance,  where  no  intention  existed  on  the  part  of  the 
grantor  to  delay  or  defraud  his  creditors." 

Wickes  v.  Clarke,  8  Paige,  161,  to  which  we  are  also  cited  bj 
the  council  for  the  respondent,  is  claimed  by  the  appellants  to 
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be  a  strong  case  for  them.  In  reference  to  this  claim,  I  hare 
^i yen  that  case  a  very  careful  examination,  and  am  satisfied  that 
it  folly  sustains  the  case  of  Seward  v.  Jackson,  supra.  Although 
-the  deed  in  controversy  was  held,  so  far  as  it  related  to  the 
husband's  interest  as  tenant  by  the  courtesy  initiate  in  his 
-wife's  real  estate,  to  be  fraudulent  and  void  as  to  existing  credi- 
tors, it  was  so  held  expressly  on  the  ground  that  there  was 
*'  nothing  in  the  case  to  6how  that  the  husband  retained  to 
himself  sufficient  property  of  his  own  to  satisfy  all  existing 
<tebts  or  claims  for  which  he  was  then  liable"  (opinion  of 
-chancellor,  p.  172),  showing  that  had  such  facts  been  proved, 
the  decision  would  have  been  different. 

I  cannot  run  through  all  the  American  cases  that  adopt  this 
principle.  I  will  therefore  simply  cite  some  of  them  in  the 
United  States  and  state  courts:  Verplank  v.  Sterry,  12  Johns. 
^636,  556  [7  Am.  Dec.  348] ;  Manhattan  Company  v.  Osgood,  15 
Id.  162;  Jackson  v.  Brush,  20  Id.  5;  Bank  of  United  States  v. 
Honsman,  6  Paige,  526;  Hamilton  v.  Oreenwood,  1  Bay,  173  [1 
Am.  Dec.  607];  Teasdale  v.  Seaborne,  2  Id.  546;  Taylor  v. 
Herwt,  4  Desau.  232;  Smith  v.  Niel,  1  Hawks,  341;  Trotter  v. 
Howard,  1  Id.  820  [9  Am.  Dec.  640];  Gilpin  v.  Davie,  2  Bibh, 
416  [5  Am.  Dec  622];  Taylor  v.  Eubank*,  3  A.  E.  Marsh.  280; 
Hinde's  Lessee  v.  Longworth,  11  Wheat.  211.  Some  of  these 
eases  arose  upon  questions  of  the  rights  of  subsequent  pur- 
-chasers,  and  some  upon  questions  involving  personal  property, 
yet  they  all  throw  light  upon  the  principle  in  support  of  which 
they  are  cited. 

In  the  light  of  all  these  authorities,  and  many  more,  Judge 
Story  says:  "  Under  this  apparent  diversity  of  judgment,  it 
would  ill  become  the  commentator  to  interpose  his  own  views 
as  to  the  comparative  weight  of  the  respective  judicial  opin- 
ions. It  may  probably  be  found  in  the  future,  as  it  has  been 
in  the  past,  that  professional  opinions  will  continue  somewhat 
divided  upon  the  subject,  until  it  shall  have  undergone  a  more 
searching  judicial  examination,  not  upon  authority  merely, 
but  upon  principle.  If  the  question  were  now  entirely  freed 
from  the  bearing  of  dicta  and  opinions  in  other  times,  there  is 
much  reason  to  believe  that  it  would  settle  down  into  the  prop- 
osition (certainly  the  most  conformable  to  the  language  of  the 
statute  of  13  Elizabeth)  that  mere  indebtment  would  not  per 
se  establish  that  a  voluntary  conveyance  was  void,  even  as  ta 
existing  creditors,  unless  the  other  circumstances  of  the  case 
justly  created  a  presumption  of  fraud,  actual  or  constructive! 
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from  the  condition,  state,  and  rank  of  the  parties,  and  direct 
tendency  of  the  case  to  impair  the  rights  of  creditors: "  1  Story's 
Eq.  Jur.,  sec.  866.  See  also  a  recent  English  case  which  holds 
this  doctrine:  Gale  v.  Williamson,  8  Mee.  &  W.  405-411. 

Chancellor  Kent,  in  his  commentaries  (vol.  2,  p.  549, 7th  ed.), 
holds  to  the  view  he  took  of  the  question  in  Seade  v.  Living' 
$tony  8  Johns.  Ch.  481  [8  Am.  Dec.  520J,  and  says  it  has  since 
been  recognized  in  the  supreme  court  of  New  York,  in  Jackson 
v.  Seward,  5  Cow.  67;  but  as  we  have  seen,  this  case  was  subse- 
quently overruled  in  the  court  for  the  correction  of  errors, 
which  fact,  with  the  cases  that  have  since  been  decided  in 
New  York,  are  noticed  in  the  notes  to  Chancellor  Kent's  text, 
which  accompany  the  volume. 

Without  pursuing  the  question  further,  we  are  of  the  opinion 
that  to  hold  a  voluntary  conveyance  void  simply  upon  the  fact 
that  the  grantor  was  at  the  time  of  executing  it  indebted,  with- 
out regard  to  the  relation  his  debts  bear  to  his  property  re- 
served, no  fraud  appearing,  is  in  conflict  with  the  authorities, 
and  not  sound  in  principle.  Such  a  strict  rule  of  interpreta- 
tion would,  in  almost  every  case,  deprive  a  party  of  his  un- 
doubted right  to  m&ke  a  meritorious  settlement  upon  his 
family,  by  destroying  his  right  to  defend  himself  against  a 
charge  of  fraud. 

The  statute  of  frauds  of  this  state,  which  covers  the  question 
at  bar  (if  a  voluntary  settlement  upon  a  wife  falls  within  the 
class  of  conveyances  therein  mentioned,  and  we  think  it  does), 
is  on  page  459  of  the  compiled  statutes.  Section  1  declares 
all  conveyances  of  land,  etc.,  made  with  intent  to  hinder,  delay, 
or  defraud  creditors,  etc.,  as  against  the  person  so  hindered, 
delayed,  or  defrauded,  void. 

Section  4  declares  that  "  the  question  of  fraudulent  intent 
in  all  cases  arising  under  the  provisions  of  this  chapter  shall 
be  deemed  a  question  of  fact,  and  not  of  law,  nor  shall  any. 
conveyance  or  charge  be  adjudged  fraudulent  as  against  credi- 
tors or  purchasers  solely  on  the  ground  that  it  was  not  founded 
on  a  valuable  consideration." 

The  construction  this  court  has  placed  upon  the  fourth  sec- 
tion of  the  statute  is,  that  every  question  of  fraudulent  intent 
arising  under  the  act,  must  be  submitted  to  the  jury,  unless 
the  instrument  carries  upon  its  face  the  evidence  of  the  intent, 
in  which  case,  it  being  indisputable,  the  jury  could  only  find 
one  way,  and  the  court  declare  the  fraud  to  exist  without  the 
form  of  a  verdict:  Greenleqf  v.  Edts,  2  Minn.  265;   TVwttt 
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Brother*  &  Co.  v.  Caldwell,  3  Id.  364  [74  Am.  Doc.  764];  Scott 
v.  Edesy  Id.  377.  The  deed  which  is  Bought  to  be  impeached 
in  this  case  bore  no  evidences  upon  its  face  of  fraud,  but  the 
fraud,  if  any,  was  to  be  determined  from  the  existence  of  debts 
against  the  grantor,  and  other  circumstances  showing  that  his 
financial  condition,  at  the  time  he  executed  it,  would  not  permit 
it  to  stand  injustice  to  his  creditors,  or  by  establishing  an  actual 
intent  to  defraud;  either  of  which  positions  being  established, 
the  deed  would  fall  under  the  operation  of  the  statute.  The 
question  was  necessarily  one  for  the  jury  under  our  view  of 
the  law,  mere  indebtedness,  which  appeared  in  the  pleadings, 
not  being  fatal  to  it 

The  charge  of  the  court  on  this  branch  of  the  case  is  in  ex- 
act accordance  with  our  views  of  the  law,  and  was  quite  as 
favorable  to  the  plaintiff  as  the  case  would  admit  o£  In  this 
aspect  of  the  case  there  is  clearly  no  error. 

We  have  treated  the  conveyance  in  the  light  of  a  purely 
voluntary  one,  as  that  is  the  strongest  view  that  can  be  taken 
against  it;  we  do  not  deem  it  necessary  to  consider  the  effect  of 
the  claim  of  Mrs.  Burkleo,  to  having  contributed  by  her  sepa- 
rate property  to  tbe  original  consideration,  thereby  entitling 
herself  in  equity  to  corresponding  settlement,  save  only  so  far 
as  the  fact  was  used  as  evidence  of  the  good  faith  of  the  trans- 
action: See  Wickee  v.  Clarice,  8  Paige,  161. 

When  the  question  was  on  trial,  we  think,  under  the  plead- 
ings, the  pecuniary  ability  of  the  grantor,  and  the  good  faith 
of  the  settlement,  were  fully  open  for  investigation;  which 
leads  us  to  an  examination  of  the  exceptions  taken  by  the 
plaintiff  to  the  evidence  that  was  admitted. 

In  answer  to  the  charge  that  the  title  to  the  property  was 
put  into  Mrs.  Burkleo  with  a  fraudulent  design  to  defeat  the 
creditors  of  Burkleo  &  Mower,  the  defendants  take  the  ground 
that  it  was  so  done  in  consummation  of  an  arrangement  that 
the  property  should  be  hers,  which  dated  back  as  far  as  1849. 
To  establish  this  position,  they  prove  that  part  of  the  original 
consideration  was  her  money.  That  the  design  was  to  have 
the  deed  made  to  her  in  1849,  but  that  it  was  made  to  Burkleo 
by  mistake  of  the  party  who  drew  it,  which  was  never  cor- 
rected, but  the  property  was  always  considered,  between  the 
defendants  Burkleo  and  wife,  as  her  property.  We  must  re- 
member here  that  although  actual  fraud  is  not  necessary  to 
be  proved  to  get  rid  of  such  a  conveyance  as  the  one  attacked 
here,  yet  it  may  be  proved,  and  the  deed  disposed  of  in  that 
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way;  and  where  the  plaintiff  makes  the  issue  of  actual  fraud, 
as  he  has  done  in  his  pleadings  in  this  case,  the  defendants 
have  a  full  and  perfect  right  to  prove  any  fact  or  circumstance 
which  will  in  any  way  tend  to  avoid  the  actual  fraud  and 
prove  the  real  intention  under  which  they  acted  in  making  the 
deed.  There  are  two  issues:  actual  fraudulent  intention,  and 
a  degree  of  insolvency  which  would  disable  the  party  from 
making  the  settlement  The  testimony  that  would  support 
one  issue  might  be  irrelevant  to  the  other,  and  vice  vena;  but 
if  relevant  to  either,  should  be  received. 

There  is  no  possible  way  of  proving  the  motives  which  actu- 
ate men  in  the  affairs  of  life,  save  by  proving  their  acts  and 
all  the  concomitant  circumstances^  and  from  them  deducing 
the  motive  upon  the  principles  which  observation  and  experi- 
ence have  taught  us  rule  human  conduct  If  the  original 
design  was  that  Mrs.  Burkleo  should  have  this  property  in 
1840,  and  the  parties  had  since  that  time  treated  it  as  hers,  it 
might  not  be  conclusive,  but  it  would  be  a  very  strong  fact  to 
show  the  final  conveyance  of  it  to  her  was  a  consummation  of 
the  original  intention,  and  not  a  cover  for  fraud.  The  testi- 
mony admitted  on  this  point  was,  we  think,  material  and 
relevant  to  the  question  of  actual  fraud,  which  was  charged 
against  the  conveyance.  The  jury,  however,  could  not  have 
acted  upon  this  view  of  the  case  to  any  considerable  extent, 
because  the  court  expressly,  upon  the  request  of  the  plaintiff's 
counsel,  charged  them  that  the  design  to  convey  the  Stillwater 
property  to  Mrs.  Burkleo  by  her  husband  was  "wholly  imma- 
terial as  between  Samuel  Burkleo  and  his  wife  and  hie  cred- 
itors, these  plaintiffs." 

If  this  testimony  was  admissible  to  prove  the  actual  intent 
with  which  the  deed  was  made,  it  answers  the  first,  second, 
third,  seventh,  eleventh,  eighteenth,  nineteenth,  twentieth, 
twenty-first,  and  twenty-fourth  points  of  the  appellant. 

The  fourth  point  was  of  the  same  nature,  and  directed 
.against  the  charge  of  actual  fraud.  Secrecy  is  always  a  badge 
of  fraud,  while  candor  and  open  dealing  go  to  show  the  con- 
trary. 

As  to  the  eighth  point,  the  court  was  right  in  allowing  Mrs. 

Burkleo  .to  say  whether  or  not  she  knew  anything  about  the 

condition  of  her  husband's  and  Mower's  affairs,  because  she, 

with  the  other  defendants,  is  included  in  the  charge  of  fraud; 

.  if,  therefore,  she  did  not  know  anything  about  the  indebted* 

,ness  of  the  firm  of  Burkleo  &  Mower,  she  oould  not  well  have 
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participated  in  the  design  to  defraud  their  creditors.  Each 
defendant  had  a  right  to  exculpate  himself  from  the  charge  as- 
beet  he  could  by  the  proof  of  any  fact  tending  to  such  result. 

The  twenty-fifth  point  follows  the  eighth. 

The  fifth,  sixth,  ninth,  tenth,  twelfth,  thirteenth,  fourteenth, 
fifteenth,  twenty-second,  twenty-third,  twenty-sixth,  twenty- 
seventy,  and  twenty-eighth  points  are  involved  and  decided  in* 
the  general  discussion  by  which  we  decide  that  a  voluntary 
conveyance  is  not  per  se  void,  because  the  grantor  was  indebted 
at  the  time  of  its  execution,  but  that  the  reasonableness  of  it 
must  go  to  the  jury. 

When  the  case  went  to  the  jury,  they  had  the  whole  question 
before  them  of  the  good  faith  with  which  the  deed  was  made; 
the  relation  that  the  grantor's  debts  bore  to  the  amount  of 
property  that  he  reserved;  his  financial  statu*  at  the  time,  all* 
things  being  considered ;  the  reasonableness  of  the  settlement, 
and  its  justice  as  to  existing  creditors  under  all  the  facts  and 
circumstances  of  the  case — and  they  found  all  these  points  in 
favor  of  the  defendants.  The  only  ground  upon  which  we- 
could  interfere  would  be  that  suggested  in  the  sixteenth  point, 
of  the  appellant,  "that  the  evidence  is  insufficient  to  sustain, 
the  verdict"  There  are  features  in  the  evidence  that  cast, 
some  shadow  upon  the  transaction,  yet  there  are  others,  and 
stroifg  ones,  that  would  lead  the  mind  to  sustain  it  as  free  from 
any  design  to  injure  the  rights  of  others,  or  as  chargeable  with 
that  effect  at  the  time  it  took  place;  under  such  circumstances, 
we  do  not  feel  justified  in  saying  that  the  jury  erred  in  their 
judgment  upon  the  facts. 

The  order  is  affirmed. 


Voluntary  Died  or  Skttlkmxht  made  by  a  husband  on  his  wife  is  not 
necessarily  fraudulent  as  against  creditors,  though  the  husband  be  in  debt  at 
the  tuna  of  the  conveyance:  Hamilton  v.  Qrtemwood,  1  Am.  Deo.  607;  see  also 
DoddY.  McOraw,46I<L  801. 

Qubstion  or  Fraudulent  Intint  in  a  voluntary  conveyance  from  hus- 
band to  wife  is  for  the  jury:  See  oases-cited  svpra;  and  that  fraudulent  intent 
ii  a  question  for  the  jury,  see  Lhm  ▼.  Wright,  70  Am.  Deo.  282;  and  note- 
291,  collecting  other  eases. 

Whirs  Charaotbr  or  Transacton  depends  upon  the  intent  of  the  party*. 
and  he  is  a  witness,  it  is  competent  to  inquire  of  him  what  his  intention 
Hathaway  ▼.  Brown,  18  Minn.  424,  citing  the 
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Townsbnd  v.  Kendall. 

[4  ICnmssOTA,  413.] 

Fathxb  is  Natobal  Guardian  of  ma  Childseh,  and  may  control  their 
persons  as  to  the  place  of  their  domicile,  the  place  of  their  edncation,  the 
coarse  of  their  travels  for  health,  pleasure,  or  instruction,  and  in  all  the 
various  aspects  in  which  the  exercise  of  such  control  may  be  invoked, 
depending  upon  the  station  in  life  of  the  parties,  and  the  circumstances 
of  each  particular  case.    Tet  such  control  is  not  Absolute  or  arbitrary. 

Chancery  has  Full  and  Complete  Jurisdiction  over  the  persons  and 
estates  of  infants  and  all  other  persons  laboring  under  legal  disabilities, 
as  well  as  el  their  guardians;  it  matters  not  whether  the  relationship 
results  from  natural  ties  or  is  created  by  law.  The  jurisdiction  in  all 
these  cases  is  plenary,  and  potent  to  reach  and  afford  relief  in  every 
of  an  improper  exercise  of  power. 

General  Bulb  is,  that  Power  or  Guardian  over  his  Ward  is  the 

as  that  of  a  father  over  his  child,  while  the  relationship  exists.  But  is 
requires  a  much  stronger  case  to  induce  chancery  to  interfere  but  ween 
parent  and  child  than  it  does  to  evoke  such  intervention  between  guar- 
dian and  ward. 

Guardian  mat  Change  Besidengb  or  his  Ward  from  one  state  or  country 
to  another  when  the  change  will  be  for  the  benefit  of  the  ward;  and  this 
though  it  may  change  the  nature  of  the  succession  of  the  infant's  estate, 
should  he  die  in  his  new  domicile.  The  least  suspicion  of  fraud  would, 
however,  be  closely  scrutinised  by  a  court  of  chancery. 

foREioN  Appointment  or  Guardian  will  be  Recognized  in  Minnesota  as 
creating  that  relation  between  the  parties  in  that  state,  subject,  how- 
ever, to  the  state  laws  as  to  any  exercise  of  power  by  virtue  of  such  rela- 
tion, either  as  to  the  person  or  property  of  the  ward.  * 

Writ  or  Habeas  Corpus,  or  any  other  appropriate  remedy,  will  always  be 
effectual  to  inquire  into  the  propriety  of  an  attempted  restraint  by  a  for- 
eign guardian  or  any  one  else  over  the  person  of  any  party  within  the 
state  of  Minnesota;  and  upon  inquiry,  the  court  may  make  such  order  or 
judgment  as  the  case  may  require;  it  may,  upon  a  proper  showing,  refuse 
the  guardian  the  custody  of  the  ward,  or  restore  him  to  such  custody, 
but  a  guardian  can  never  be  held  guilty  of  false  imprisonment  simply  from 
the  fact  that  he  takes  charge  of  his  ward's  person. 

The  opinion  states  the  facts. 

Sargent  and  Franklin,  for  the  appellant. 

C.  N.  Waterman,  and  Norton  and  Mitchell,  for  the  respondent 

By  Court,  Flandbau,  J.  This  is  an  action  for  false  impris- 
onment. The  defense  is  that  the  defendant  was  duly  appointed 
by  a  competent  court  in  the  state  of  Ohio  the  guardian  of  the 
person  and  estate  of  the  plaintiff,  who  is  an  infant,  and  at  the 
time  of  such  appointment  resided  in  the  state  of  Ohio.  That 
the  guardian  has  at  all  times  made  suitable  provision  for  his 
ward  in  the  state  of  Ohio,  and  has  never  consented  to  his  de- 
parture therefrom;  that  the  mother  of  the  plaintiff  had  inter- 
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married  with  one  Tilloteon,  and  removed  from  the  state  of 
Ohio  to  this  state,  and  brought  the  plaintiff  with  her,  without 
the  knowledge  or  consent  of  the  guardian,  and  that  the  guar- 
dian, on  learning  of  the  whereabouts  of  his  ward,  came  and 
retook  him  peaceably  for  the  purpose  of  taking  him  back  to 
Ohio,  which  was  the  taking,  etc.,  mentioned  in  the  complaint. 

To  this  answer  the  plaintiff  demurred,  and  the  court  sus- 
tained the  demurrer. 

I  have  merely  aimed  to  state  the  substance  of  the  pleadings. 
The  question  presented  is,  whether  the  authority  of  the  guar- 
dian conferred  by  the  courts  of  Ohio  would  extend  beyond  the 
local  jurisdiction  of  that  state,  and  authorize  its  exercise  within 
the  limits  of  this.  If  it  could  be  so  exerted,  then  the  answer  is 
good,  otherwise  it  shows  no  justification  for  the  defendant  seis- 
ing the  person  of  the  plaintiff  and  carrying  him  beyond  the 
state,  or  in  any  manner  controlling  or  restraining  his  actions. 

The  father  is  the  natural  guardian  of  his  children,  and  may 
control  their  persons  as  to  the  place  of  their  domicile,  the  place 
of  their  education,  the  course  of  their  travels  for  health,  pleas- 
ure, or  instruction,  and  in  all  the  various  aspects  in  which 
the  exercise  of  such  control  may  be  invoked,  depending  upon 
the  station  in  life  of  the  parties,  and  other  circumstances  of 
each  individual  case.  Yet  this  control  of  the  person  of  the 
child  by  the  father  is  by  no  means  an  arbitrary  and  absolute 
one.  The  court  of  chancery  possesses  fall  and  complete 
jurisdiction  and  power  over  the  persons  and  estates  of  in- 
fants, and  all  other  persons  laboring  under  legal  disabili- 
ties, as  well  as  their  guardians,  trustees,  or  other  custodians, 
and  it  matters  not  whether  the  relationship  results  from  natural 
ties  or  is  created  by  law;  in  all  cases  of  this  nature,  the  juris- 
diction is  plenary,  and  potent  to  reach  and  afford  relief  in  every 
case  of  an  improper  exercise  of  power.  At  one  time  the  court 
prevents  the  father  from  taking  his  infant  child  out  of  the 
kingdom,  De  Manneville  v.  De  ManneviUe,  10  Ves.  51,  for  one 
reason ;  at  another  time  the  court  exercise  the  same  power  in 
the  same  way  for  another:  WeUedey  v.  WeUedcy,  2  Bligh, 
N.  S.,  124;  S.  C,  1  Dow.  &  CI.  152;  and  again  it  restrains 
the  testamentary  guardian  from  taking  his  ward  beyond  the 
jurisdiction  of  his  appointment  for  reasons  entirely  different,, 
while  fully  admitting  his  general  power  so  to  do:  Woody. 
Wood,  5  Paige,  596  [28  Am.  Dec.  451].  The  same  jurisdiction 
extends  to  statutory  guardians:  2  Story's  Eq.  Jur.,  sec.  1839. 

As  a  general  rule,  the  power  of  a  guardian  over  the  person  of 
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his  ward  is  the  same  as  that  of  a  father  over  the  person  of  his- 
child,  during  the  existence  of  the  relationship:  1  Bla.  Com.  462; 
2  Kent's  Com.,  9th  ed.,  382;  3  Jac.  Law  Diet.  216.  He  may 
therefore  control  his  actions  to  the  same  extent,  subject  to  the 
same  regulations,  although  it  always  requires  a  much  stronger 
ease  to  induce  a  court  of  chancery  to  interfere  between  parent 
and  child  than  it  does  to  evoke  such  intervention  between 
guardian  and  ward. 

Mr.  Story  says  in  his  work  on  equity  jurisprudence  that 
"the  court  of  chancery  will  assist  guardians  in  compelling 
their  wards  in  going  to  the  schools  selected  by  the  guardian, 
as  well  as  in  obtaining  the  custody  of  their  wards  when  they 
are  detained  from  them,"  to  which  he  cites  numerous  author- 
ities: 2  Story's  Eq.  Jur.,  sec.  1340.  It  is  quite  well  settled  in 
England  and  the  United  States  that  a  guardian  may  change 
the  residence  of  his  ward  from  one  state  or  country  to  another, 
when  that  change  will  be  for  the  benefit  of  the  ward:  Story'* 
Confl.  L.,  sec.  506.  And  this,  though  it  may  change  the  nature 
of  the  succession  of  the  infant's  estate  should  he  die  in  hi& 
new  domicile;  but  the  least  suspicion  of  fraud  would  be  closely 
scrutinized  by  a  court  of  chancery.  This  consideration,  how- 
ever, does  not  affect  the  existence  of  the  power  in  the  guardian, 
but  only  goes  to  the  proper  and  faithful  exercise  of  it.  The- 
power  has  been  clearly  recognized  in  the  following  English  and 
American  cases:  Potinger  v.  WiglUman,  3  Meriv.  79,  80;  Ghtier 
v.  O7 Daniel,  1  Binn.  349;  Cutts  v.  Hastens,  9  Mass.  543; 
Holyoke  v.  Haskins,  5  Pick.  20  [16  Am.  Dec.  372];  Wood  v. 
Woody  5  Paige,  605  [28  Am.  Dec.  451];  Pedan  v.  Robby  8  Ohio. 
227.    The  latter  case  is  very  much  in  point. 

There  can  be  no  question  of  jurisdiction  raised  here,  as  the 
letters  of  guardianship  under  which  the  defendant  claims  the 
custody  of  the  plantiff  are  not  process,  nor  have  they  any 
resemblance  to  process.  The  court  in  which  such  letters  are 
conferred  may  be  a  tribunal  of  strictly  limited  jurisdiction  a* 
to  the  matters  confided  to  it,  and  also  territorially,  but  the 
effect  of  the  limitation  is  to  confine  it  to  certain  classes  of  case* 
and  certain  classes  of  suitors,  as,  for  instance,  persons  residing 
within  the  territorial  limits  of  the  court,  or  having  properly 
.therein.  When  a  court  so  limited  acts  upon  matters  not  within 
its  jurisdiction,  its  decrees  and  proceedings  are  void,  but  when 
it  acts  in  any  case  within  its  jurisdiction,  its  acts  are  as  valid 
and  effective  as  those  of  any  other  court. 

In  this  case  the  answer  alleges  the  appointment  of  the  de- 
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fondant  as  guardian  by  the  probate  court  of  the  county  of  Lo- 
rain in  the  state  of  Ohio,  and  also  avers  that  such  court  had 
competent  jurisdiction  to  make  the  appointment.  In  the  ab- 
sence of  any  knowledge  of  the  laws  of  the  state  of  Ohio,  which 
we  are  not  permitted  to  take  judicial  notice  of,  we  are  bound 
to  presume  that  when  the  defendant  was  created  guardian  of 
the  person  and  estate  of  the  plaintiff,  the  relation  which  ob- 
tained between  them  was  that  of  guardian  and  ward  in  its 
ordinary  legal  acceptation,  and  no  other;  and  that  relation  does 
not  depend  upon  the  court  that  established  it,  for  its  powers, 
privileges,  or  liabilities,  but  upon  well-established  rules  of  law 
and  equity,  which  are  common  to  this  country  and  England 
when  not  changed  by  statutory  provisions.  We  will  suppose 
that  the  probate  court  of  Lorain  county  in  the  state  of  Ohio  is 
a  tribunal  of  limited  jurisdiction  in  the  manner  above  stated, 
and  may  in  particular  cases  appoint  guardians  for  infants,  yet 
we  must  also  suppose  that  whatever  tribunal  in  that  state  pos- 
sesses the  powers  of  the  court  of  chancery,  may  do  the  same 
thing.  Now  in  either  case,  when  once  appointed,  his  powero 
are  the  same,  although  the  probate  court  may  have  had  county 
jurisdiction  only,  and  the  court  of  chancery  possessed  jurisdic- 
tion co-extensive  with  the  limits  of  the  state.  The  power  once 
conferred  follows  the  person  of  the  ward.  It  would  lead  to 
great  inconvenience  if  it  should  be  held  that  a  guardian  could 
not  exercise  his  authority  or  be  recognised  out  of  the  state  or 
locality  of  his  appointment.  Such  a  ruling  would  embarrass 
the  guardian  in  investing  the  funds  of  his  ward  in  securi- 
ties of  other  states,  and  render  it  necessary  that  he  should 
be  reappointed  in  every  state  or  <county  through  which  he 
should  pass  with  his  ward  in  traveling,  if  an  emergency  should 
arise  in  which  it  became  necessary  to  exert  his  authority. 
The  court  say  in  the  case  of  Pedan  v.  Robb,  8  Ohio,  229:  "  A 
guardian  does  not,  like  two  or  more  administrators,  represent 
two  or  more  conflicting  classes  of  creditors  residing  in  differ- 
ent jurisdictions,  and  themselves  residing  in  different  countries. 
He  is  not  subject  to  the  same  disabilities  as  an  administrator, 
etc  He  may  remove  from  the  state  where  he  was  originally 
appointed,  to  any  other,  and  although  it  was  once  a  greatly 
controverted  question,  yet  it  is  now  settled  that  he  has  even  a 
right  to  change  the  domicile  of  his  ward." 

The  relation  is  recognized  in  almost  all  civilized  countries, 
although  in  many,  different  rules  have  been  held  to  govern  it. 
Justice  Story  in  his  conflict  of  laws,  collects  at  sections  495* 
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807,  the  laws  of  other  countries  as  6tated  by  many  learned 
law-writers,  and  gives  his  own  views  upon  the  law  of  this  sub- 
ject as  recognized  in  England  and  this  country.  From  a  very 
careful  examination  of  all  he  says,  and  the  cases  to  which  he 
refers,  which  have  been  attainable,  we  think  the  better  rule  is, 
upon  principle  and  authority,  to  recognize  the  foreign  appoint- 
ment of  a  guardian  as  creating  that  relation  between  the 
parties  in  this  state,  subject,  of  course,  to  the  laws  of  this  state, 
ms  to  any  exercise  of  power  by  virtue  of  such  relation,  either 
ms  to  the  person  or  property  of  the  ward.  We  find  that  pro- 
vision has  been  made  by  the  statutes  of  this  state  for  the 
manner  in  which  foreign  guardians  shall  act  when  they  desire 
to  sell  the  real  property  of  their  ward  situated  within  this  stale: 
Comp.  Stats.,  p.  423,  sees.  43,  44.  All  that  is  necessary  to 
obtain  full  recognition  as  guardian  is  to  file  an  authenticated 
copy  of  the  foreign  appointment  in  the  court  of  probate  of  the 
county  where  the  land  is  situated,  and  the  foreign  guardian  is 
mt  once  admitted  to  the  same  rights  and  powers  over  the  real 
estate  of  his  ward  situated  within  the  county  that  are  possessed 
by  a  guardian  of  our  own  appointment  This  is  a  full  stat- 
utory recognition  of  the  foreign  appointment,  and  the  provision 
is  made  in  regard  to  selling  the  real  estate  of  the  minor  or 
ether  person  under  disability  from  the  necessity  which  exists 
"for  the  intervention  of  the  court  in  judging  of  the  propriety'  of 
a  sale  of  real  estate  in  any  particular  case,  and  to  make  title 
*>r  one  incapable  of  executing  a  valid  conveyance. 

When  a  foreign  guardian  or  anybody  else  attempts  to  exer- 
cise any  restraint  over  the  person  of  any  one  within  this  state, 
the  writ  of  habeas  corpus,  or  any  other  appropriate  remedy,  will 
always  be  effectual  to  inquire  into  the  propriety  of  such 
attempted  restraint,  and  upon  such  inquiry  the  proper  court 
can  make  such  order  or  judgment  as  the  case  may  require. . 
If  the  facts  stated  in  the  answer  in  this  case  had  been  inter- 
posed as  a  return  to  a  writ  of  habeas  carpus,  and  nothing  elae 
had  been  made  to  appear,  there  can  be  very  little  doubt  that 
they  would  have  been  a  good  answer  to  a  discharge  under  the 
writ.  The  courts  of  this  state  have  full  powers  to  investigate 
the  whole  subject  of  the  guardianship,  and  may,  upon  a 
proper  showing,  refuse  the  guardian  the  custody  of  his  ward, 
or  restore  him  to  such  custody,  but  a  guardian  can  never  be 
held  guilty  of  false  imprisonment  simply  from  the  fact  that 
he  takes  charge  of  his  ward's  person,  which  is  all  that  appears 
in  this  case,  the  answer  being  taken  as  confessed  by  the  de- 
murrer. 
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As  there  may  have  been  some  violence  or  impropriety  com- 
mitted in  fact,  we  send  the  case  down  for  a  new  triaL 
Judgment  reversed,  and  a  new  trial  awarded. 


Fashes  is  Natural  GuabdiahoI  bis  children;  but  he  is  the  guardian  for 
nurture  only,  and  has  no  authority  to  intermeddle  with  their  estate:  Haymk 
▼.  HaO,  42  Am.  Deo.  427;  Fonda  v.  Van  Horn*  SO  Id.  77;  Mil*  v.  Kaigkr, 
Id.  425. 

Guabdiab  soss  sot  havs  Ubldoxbd  Power  to  change  the  domiofle  of 
his  ward:  Bimkmd  v.  Kmu,  46  Am.  Deo.  481;  see  also  JFseafer  v.  EoQk,  70 
Id.  363,  and  note  370. 

Habeas  Oobfds  to  Gadt  Custody  of  Child:  See  MaUtr  qfKoHman,  27 
Am.  Deo.  880;  also  oopions  note  to  State  v.  Is***,  90  Id.  330-337;  Pmpk  v. 
Moron,  38  Id.  644,  and  note  663. 

Foreign  Guabdiab,  Appointment  or,  how  far  notiood  in  another  state: 
Krqftr.  Wkkey,  23  Am.  Deo.  560,  and  note  672. 

Equity  has  Pabamoubt  and  Plenary  Jurisdiction  over  the  persons  and 
estates  of  infanta,  and  wiH,  in  the  exercise  of  that  jurisdiction,  cause  to  be 
dona  whatever  may  be  necessary  to  preserve  their  estates  and  protect  their 
interests:  Otatfcmv.  (fasten,  65  Am.  Deo.  726V  and  note  730. 


Cabson  and  Eaton  v.  Smith. 

[ft  icdxnbsota,  78,] 
Uhdeb  Minbssota  Statute,  Rbtxbbb  n  Pebson  appointed  by  the  oourt 
to  perform  certain  ofioes  in  the  progress  of  a  cause  depending  in  the 
oourt  of  his  appointment,  and  it  may  be  to  try  the  whole  issue.  Suoh 
appointment  is  not  in  conflict  with  the  state  constitution,  which  provides 
that  the  judicial  power  of  the  state  shall  be  vested  in  certain  oourta, 

Powxb  or  Attobbet  Authorizing  Agent  to  "  enter  into  and  take  possession 
of  all  such  lands  and  tenements,  hereditaments,  and  real  estate  whatever 
in  the  county  of  Fillmore  and  territory  of  Minnesota,  to  or  in  which  I 
am,  or  may  be,  in  any  way  entitled  or  interested,"  is  sufficient  for  the 
purpose  for  which  it  was  executed,  although  the  land,  at  that  time,  was 
unsurveyed,  and  the  party  executing  the  power  resided  in  another  state. 
Because  the  interest  held  by  him,  though  inchoate,  was  valuable,  and  if 
properly  conveyed,  the  conveyance  would  be  notice  to  subsequent  pur- 
chasers. 

Power  or  Attobbet  to  Aoebt,  "to  grant,  bargain,  and  sell  land,  or  any 
part  or  parcel  thereof,  for  such  sum  or  price  and  on  such  terms  as  to  him 
shall  seem  meet,  and  for  me  and  in  my  name  to  make,  execute;  acknowl- 
edge, and  deliver  good  and  sufficient  deeds  and  conveyances  for  the 
earns,  with  or  without  covenants  and  warranty,"  authorises  him  to  sell 
on  reasonable  credit,  to  reoeive  the  purchase-money,  to  sell  for  other 
consideration  than  money,  and  to  sell  an  undivided  interest. 

Kxtebt  or  Poweb  is  to  bb  Settlbd  by  the  language  employed  in  the  whole 
instrument,  sided  by  the  situation  of  the  parties  and  of  the  property, 
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tbe  usages  of  the  eonntry  on  such  subjects,  the  aets  of  the  parties  them- 
selves, and  any  other  oirounstanee  having  a  legal  bearings  and  throwing, 
light  on  the  question. 

The  opinion  states  the  facts. 

Berry  and  Waterman,  and  J.  H.  Knowtion,  for  the  appellants* 

Smith  and  Oilman,  and  B.  Franklin,  for  the  respondents. 

B y  Court,  Flandbau,  J.  This  action  was  tried  and  decided 
before  a  referee,  to  whom  it  had  been  committed  to  hear  and 
determine  the  whole  issues  therein.  The  first  objection  urged 
by  the  appellants  is  that  the  referee  had  no  power  under  the 
state  constitution  to  exercise  judicial  powers,  the  language  of 
that  instrument  being  as  follows:  "The  judicial  power  of  the 
state  shall  be  vested  in  a  supreme  court,  district  courts,  court* 
of  probate,  justices  of  the  peace,  and  such  other  courts  inferior 
to  the  supreme  court  as  the  legislature  may  from  time  to  time 
establish  by  a  two-third  vote:"  Constitution,  art.  6,  sec.  1.  The 
language  of  the  constitution  is,  for  the  purpose  of  this  question,, 
identical  with  that  employed  in  the  organic  act  of  the  territory 
which  was  our  constitution  before  we  entered  the  federal  union 
as  a  state.  Section  9  of  that  act  is  as  follows:  "The  judicial 
power  of  said  territory  shall  be  vested  in  a  supreme  court,  dis- 
trict courts,  probate  courts,  and  in  justices  of  the  peace,"  etc 
Under  the  organic  act,  the  statute  concerning  referees  was 
passed  in  the  year  1851,  and  has  been  the  law  of  the  territory 
and  the  state  ever  since,  without  any  question  of  its  validity 
having  been  made:  Comp.  Stats.  563.  Probably  there  is  no 
act  upon  the  statute-book  under  which  more  interests  have 
been  affected,  more  rights  passed  and  property  involved,  than 
the  statute  authorizing  the  appointment  of  referees;  under  this 
pressure  of  great  interests,  this  court  would  hesitate  long  before 
it  would  disturb  a  statute,  unless  fully  convinced  that  it  was 
in  violation  of  some  substantial  provision  of  the  fundamental 
law,  and  the  very  fact  that  it  has  so  long  been  acquiesced 
in  by  the  whole  bar  of  the  state,  and  acted  upon  without 
question,  would  lead  us  to  doubt  our  own  convictions,  should 
an  investigation  strengthen  the  point  made  against  its  validity. 

A  referee  under  our  statute  is  a  person  appointed  by  the 
court  to  perform  certain  offices  in  the  progress  of  a  cause  de- 
pending in  the  court  of  his  appointment,  and  it  may  be  to  try 
the  whole  issue:  Comp.  Stats.  563.  The  intention  of  the  stat- 
ute is  clearly  for  the  convenience  of  the  parties,  and  the  court, 
in  affording  the  former  a  tribunal  of  their  own  selection,  desir- 
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able  for  purposes  of  expedition  and  economy,  and  in  reliev- 
ing the  latter  of  a  vast  amount  of  business  which  its  time  and 
strength  are  illy  competent  to  entertain  and  dispose  of. 

We  will  now  see  if  the  establishment  of  this  officer  by  the 
statute  to  aid  the  courts  in  their  labors  is  a  diversion  of  the 
judicial  power  of  the  state  from  its  legitimate  channels,  and 
a  location  of  it  in  unauthorized  hands.  In  the  first  place, 
there  is  no  such  officer  as  a  referee  permanently  attached  to 
a  court.  Again,  there  can  be  no  referee  created  until  there  is 
a  cause  pending  in  one  of  the  constitutional  courtB,  and  after 
his  appointment,  even  if  it  be  to  try  the  whole  issue  in  the 
cause,  it  does  not  take  the  case  out  of  the  court,  but  merely 
-calls  this  officer  into  the  court  to  act  in  the  cause  in  a  certain 
manner,  at  all  times  in  strict  subordination  to  the  court  itself. 
During  the  trial  of  the  issue  before  the  referee,  the  cause  is  as 
much  a  cause  pending  in  the  original  court  as  if  it  was  on  trial 
in  term  before  a  jury;  and  every  act  done  by  the  referee  is  in 
contemplation  of  law  as  much  an  act  done  of  the  court  as  if 
xlone  by  the  judge  in  open  term  time.  The  court  speaks  and 
operates  through  the  referee,  its  subordinate  officer.  The 
referee  exerts  no  power  proprio  vigore.  Without  the  court,  he 
•could  have  no  existence;  without  the  court  he  could  not  act 
after  his  creation;  and  without  confirmation  and  adoption  by 
the  court,  his  acts  have  no  force  or  validity  whatever.  Noth- 
ing can  originate  before  a  referee,  and  nothing  can  terminate 
with  or  by  the  decision  of  a  referee.  The  court  acquires  the 
jurisdiction,  and  the  court  renders  the  judgment  upon  the  con- 
troversy; therefore,  the  whole  exercise  of  the  judicial  power  is 
by  the  court,  the  referee  acting  only  in  an  intermediate  capa- 
city as  an  auxiliary  to  the  court  in  the  ascertainment  of  certain 
facts  and  law  necessary  to  its  enlightenment  in  giving  the 
proper  decree  or  judgment. 

If  the  legislature  should  attempt  to  establish  independent 
tribunals  and  vest  them  with  judicial  powers,  the  constitu- 
tional formalities  would  have  to  be  complied  with  to  give  them 
validity;  but  in  merely  supplying  the  courts  already  estab- 
lished with  these  necessary  and  convenient  agents  or  officers, 
we  see  no  violation  of  the  constitution  whatever. 

The  respondents  object  to  the  sufficiency  of  the  complaint 
"because  they  allege  that  at  the  time  the  power  of  attorney  was 
.given  to  Huff,  Smith  did  not. own,  and  could  not  have  owned, 
any  land  in  Fillmore  county,  the  whole  of  such  lands  being  in 
the  United  States.    The  power  of  attorney  authorizes  Huff  to 
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"enter  into  and  take  possession  of  all  such  lands  and  tene- 
ments, hereditaments,  and  real  estate  whatever  in  the  county 
of  Fillmore  and  territory  of  Minnesota,  to  or  in  which  I  am, 
or  may  be,  in  any  way  entitled  or  interested,"  etc. 

This  court  will  take  notice  that  the  treaty  under  which  the 
lands,  at  that  time  composing  Fillmore  county,  were  acquired 
from  the  Indians,  was  ratified  by  the  United  States  on  the 
twenty-fourth  day  of  February,  1853,  and  we  cannot  ignore 
the  fact  that  the  treaty  was  made  long  anterior  to  that  date, 
and  that  many  people  had  entered  upon  the  lands  after  the 
treaty,  and  extensive  and  valuable  interests  had  grown  up 
thereon,  and  that  the  legislature  had  recognised  and  made 
provision  for  the  protection  of  such  interests;  and  that  a  large 
proportion  of  the  titles  of  the  state  have  grown  out  of  the  in* 
terests  then  acquired. 

As  early  as  1851,  the  territorial  legislature  passed  an  act 
for  the  protection  of  settlers  upon  the  public  lands  of  the 
United  States,  where  settlement  was  not  expressly  prohibited 
by  the  general  government  or  some  department  thereof,  and 
allowed  an  action  to  be  maintained  for  injuries  to  such  a  pos- 
session of  lands  and  to  recover  the  same:  Comp.  Stats.  654.  We 
are  cited  to  the  act  of  congress  of  March  3, 1807  (2  U.  S.  Stats, 
at  Large,  445),  to  show  that  the  settlement  or  occupation  of 
hinds  of  the  United  States  of  this  description  was  unauthor- 
ized and  contrary  to  law.  Whether  this  act  embraces  acqui- 
sitions of  territory  from  Indian  tribes  is  very  doubtful;  but 
whether  it  does  or  not,  it  is  quite  clear  that  the  legislation  of 
congress,  subsequently  made  upon  the  subject  of  the  settle- 
ment of  the  public  lands  by  individuals  with  reference  to  their 
future  acquisition,  has  entirely  annulled  the  effect  and  obliga- 
tion of  the  act  of  1807.  The  pre-emption  laws  for  a  long  time 
restricted  settlement  to  the  surveyed  lands;  but  the  difficul- 
ties of  such  a  limitation  in  a  country  where  the  settlement 
rapidly  outrun  the  tardy  movement  of  the  government  sur- 
veys soon  forced  themselves  upon  the  notice  of  oongress,  and  re- 
sulted in  the  extension  of  the  rights  of  pre-emption  to  all  the 
lands  in  this  state,  whether  surveyed  or  not,  by  the  act  of 
August  4, 1854:  10  U.  S.  Stats,  at  Large,  576. 

This  act  has  always  been  construed,  so  far  as  we  have  been 
able  to  ascertain,  not  only  to  permit  rights  to  be  acquired  upon 
the  unsurveyed  lands  after  its  passage,  but  also  to  recognise 
such  as  had  previously  accrued.  It  is  clearly  such  an  adop- 
tion of  such  acts,  by  a  change  of  policy,  as  will  effectually  pre- 


Dee.  I860.]        Cabson  and  Eaton  v.  Smith.  54& 

vent  a  party  from  defeating  an  obligation  growing  oat  of 
such  rights,  on  the  gronnd  that  it  was  against  public  policy 
and  public  law.  The  act  of  congress  of  May  23, 1844,  under 
which  towns  or  municipal  pre-emptions  are  settled  and  entered, 
goes  hand  in  hand  with  the  agricultural  pre-emption  laws,  and 
the  extension  of  the  pre-emption  laws  to  the  unsurveyed  lands 
in  Minnesota  by  the  act  of  August  4, 1854,  carried  with  it  the 
right  to  acquire  rights  upon  such  lands  for  municipal,  manu- 
facturing, and  other  purposes  recognized  by  the  pre-emption 
laws:  See  pre-emption  laws  of  1841. 

We  have  held  that  inchoate  interests  in  town  sites  by  parties 
occupying  them  were  such  interests  as  were  included  within 
the  recording  acts,  and  that  conveyances  of  such  interests 
duly  recorded  were  notice  to  subsequent  purchasers:  Davis  r» 
Murphy,  3  Minn.  119.  On  page  125  the  court  says,  in  speak- 
ing of  such  interests:  "  This  is  certainly  an  interest  in  land,, 
inchoate,  it  is  true,  yet  nevertheless  valuable;  and  it  is  author* 
ized  by  law,  and  laws  are  made  to  provide  means  of  perfecting 
it  into  a  title  in  fee.  It  may  be  defended  against  all  encroach- 
ments from  persons  not  having  a  paramount  right.  It  is  more 
than  a  mere  right  to  the  possession,  because  it  contains  the 
germ  which  will  expand  and  ripen  into  a  perfect  title." 

We  have  also  held  that  settlements  under  the  act  of  May 
23, 1844,  may  be  otherwise  than  in  person,  and  there  need  be 
no  cultivation  of  the  soil.  Indeed,  I  see  no  reason  why  the 
occupation  of  any  land  in  a  town  site  may  not  be  by  a  person 
residing  without  the  state,  if  he  keeps  a  representative  fairly 
on  the  land,  by  improvement,  tenant,  or  agent:  Leech  v.  Ranch, 
3  Minn.  448. 

In  view  of  the  law,  then,  as  we  understand  it,  Mr.  Smith  may 
have  had  very  valuable  interests  in  real  estate  in  the  county  of 
Fillmore  on  the  third  day  of  October,  1853,  the  day  on  which 
he  executed  the  power  of  attorney  to  Mr.  Huff,  notwithstand- 
ing the  land  was  unsurveyed  and  he  resided  in  the  state  oi 
Illinois. 

In  passing  to  a  consideration  of  the  manner  in  which  the 
power  was  executed  by  Mr.  Huff,  we  will  first  examine  the 
power  conferred  upon  him.  I  cannot  see  how  more  forcible  or 
appropriate  words  could  have  been  selected  to  authorize  him 
to  sell  and  convey  by  deed  of  warranty  any  interest  in  real 
estate  that  Mr.  Smith  may  have  had  within  the  prescribed 
limits.  The  words  are,  "to  grant,  bargain,  and  sell  the  same, 
or  any  part  or  parcel  thereof  for  such  sum  or  price  and  o» 
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such  terms  as  to  him  shall  seem  meet,  and  for  me  and  in  my 
name  to  make,  execute,  acknowledge,  and  deliver  good  and 
sufficient  deeds  and  conveyances  for  the  same,  either  with  or 
without  covenants  and  warranty." 

Could  he  sell  for  anything  but  cash?  could  he  sell  for  any- 
thing but  money?  could  he  sell  an  undivided  interest?  These 
questions  meet  us  in  the  outset,  as  the  attorney  sold  on  time, 
and  only  part  of  the  consideration  was  in  money,  and  he  sold 
an  undivided  interest. 

I  think  it  is  clear  that  the  words  "  and  on  such  terms  as  to 
him  shall  meet "  following  the  words  immediately  "  for  sach 
sum  or  price,"  must  refer  to  such  previous  words,  and  mean 
the  terms  upon  which  the  "  sum  or  price"  is  to  be  paid.  In 
the  case  of  Lervy  v.  Beard,  8  How.  466,  the  court,  in  constru- 
ing the  word  "  terms"  as  used  in  a  power  of  attorney  similar 
in  all  respects  to  the  one  under  consideration,  use  this  language: 
" '  Terms '  is  an  expression  applicable  to  the  '  conveyances  and 
covenants  to  be  given,  as  much  as  to  the  amount  of  and  the 
time  of  paying  the  consideration; ' "  and  this  case  holds  that  the 
word  "  terms  "  in  a  power  of  attorney  authorized  a  covenant  of 
warranty  in  a  deed  made  under  the  power.  We  feel  clear  that 
Huff  was  fully  empowered  to  sell  on  reasonable  credit 

The  authority  to  sell  and  convey  on  such  terms  as  to  the 
agent  should  6eem  meet  carried  with  it  a  power  to  receive  the 
purchase-money,  so  that  payment  of  the  note  to  Huff  was  a 
good  payment  to  his  principal:  Story  on  Agency,  see.  58;  Pick 
v.  Harriott,  6  Serg.  &  R.  149  [9  Am.  Dec.  415]. 

The  consideration  for  which  the  interest  was  sold  was  six 
hundred  dollars,  and  the  agreement,  that  the  purchaser  should 
"  open  and  deep  a  lumber-yard  in  the  village  of  Winema,  Min- 
nesota, as  soon  as  practicable;"  and  the  question  is  whether  the 
attorney  had  any  right  to  include  anything  but  money.  "  The 
extent  of  the  power  is  to  be  settled  by  the  language  employed 
in  the  whole  instrument:  Solly  v.  Forbes,  4  Moa  448;  aided 
by  the  situation  of  the  parties  and  of  the  property,  the  usages 
of  the  country  on  such  subjects,  the  acts  of  the  parties  them- 
selves, and  any  other  circumstance  having  a  legal  bearing 
and  throwing  light  on  the  question:"  Leroy  v.  Beard,  8  How. 
466. 

The  record  discloses  that  the  claim  had  been  made  for  the 
purpose  of  a  town  site.  The  complaint  says:  "  That  some 
time  thereafter  [after  1851]  and  before  the  execution  of  the 
aforesaid  bond  [contract  in  suit],  the  said  Jofcnsen  aad  the 
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•aid  Orrin  Smith  laid  out  and  platted  Baid  land  into  lots  and 
blocks,  and  duly  filed  and  recorded  the  same,"  etc  The  par- 
ties were  then  engaged  in  the  speculation  of  enlarging  the 
town  of  Winona,  by  making  additions  thereto,  as  it  appears 
that  afterwards  this  land  was  entered  under  the  town  act  as 
part  of  the  town  of  Winona.  Under  these  circumstances,  the 
power  was  conferred  upon  Mr.  Huff.  The  prime  object  clearly 
was  to  sell  the  land  in  a  manner  that  would  realise  the  most 
money.  Not  being  on  the  ground  in  person,  Mr.  Smith  de- 
aired  to  have  a  representative  there  clothed  with  full  power  to 
act  for  him,  and  seise  all  the  varying  chances  that  those  active 
times  might  offer,  to  dispose  of  on  the  most  advantageous 
terms  his  interest  in  the  town.  For  this  purpose  he  says  his 
attorney  may  sell  and  convey  on  such  terms  as  to  him  may 
seem  meet,  ask,  demand,  collect,  recover,  and  receive  all  sums 
of  money  that  should  become  due  to  him  for  such  sales,  and 
have  full  power  and  authority  to  do  and  to  perform  all  and  every 
act  and  tiling  whatsoever  requisite  and  necessary  to  be  done 
in  and  about  the  premises,  as  fully  to  all  intents  and  purposes 
as  he  might  or  could  do  if  personally  present. 

This  language  is  very  broad,  and  if  we  confine  it,  as  we 
must,  to  those  matters  "  requisite  and  necessary  "  to  carry  out 
the  main  object  of  the  power,  which  is  the  advantageous  sale 
of  the  land,  still  we  would  have  to  ignore  the  promptingB  of 
our  own  senses,  and  our  knowledge  of  the  manner  of  transact- 
ing such  business,  if  we  should  hold  that  the  provision  for 
establishing  a  lumber-yard  in  the  town  was  without  the  spirit 
and  meaning  of  the  power.  There  is  nothing  more  common 
than  the  insertion,  in  conveyances  of  land,  or  interests  in  town 
enterprises,  of  a  provision  that  the  purchaser  shall  improve  the 
land  sold,  or  adjacent  lands,  to  enhance  the  value  of  the  re- 
maining lands  of  the  grantor,  and  render  them  more  salable. 
The  stipulation  for  the  establishment  of  a  lumber-yard  in  a 
young  and  growing  town  was  one  evidently  designed  to  raise 
the  value  of  the  remaining  lands  of  the  seller;  and  the  fact 
that  it  might  and  would  at  the  same  time  increase  the  value  of 
the  lands  owned  by  the  agent  Huff,  or  any  other  citizen  of  that 
place,  can  in  no  manner  affect  the  question  of  its  value  to  the 
grantor  Smith,  unless  it  is  shown  to  operate  so  unjustly  as  to 
be  a  fraud  upon  the  rights  of  Mr.  Smith.  We  think  the  consid- 
eration for  which  the  interest  was  sold  was  folly  justified  by 
the  power;  its  inadequacy  is  not  raised. 

The  same  remarks  which  have  just  been  made  concerning 
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the  aids  a  court  may  use  to  throw  light  on  the  instrument  it 
is  called  upon  to  interpret  are  applicable  to  the  question 
whether  the  power  authorized  the  sale  of  an  undivided  inter- 
est. In  such  cases,  the  nature  of  the  subject  contemplated  in 
the  power  of  attorney  to  be  bought  or  sold  will  very  materially 
affect  the  execution  of  the  power.  For  instance,  if  the  power 
should  authorize  the  agent  to  buy  one  hundred  bales  of  cotton 
for  his  principal,  and  he  should  purchase  fifty  from  one  man 
and  fifty  from  another,  at  different  times,  or  if  he  should  buy 
fifty  only,  being  unable  to  purchase  any  more  at  any  price, 
or  at  the  price  limited,  the  power  would  be  well  executed, 
as  a  general  rule:  Story  on  Agency,  sec.  170;  Livermore  on 
Agency,  c.  5,  sec.  1,  pp.  99,  100.  So  if  A  should  consign  a 
cargo  of  goods  to  B  to  sell,  there  can  be  no  doubt  that  B  might 
sell  different  parcels  thereof  to  different  persons  and  at  dif- 
ferent times,  and  the  sales  would  be  held,  by  implication, 
fairly  within  the  scope  of  the  authority:  Story  on  Agency,  sec. 
180. 

But  if  the  authority  was  to  buy  or  sell  a  ship,  or  a  plantar 
tion,  it  would  not  be  well  executed  by  the  purchase  or  sale  of 
a  part  of  either:  Story  on  Agency,  sees.  171,  180.  And  why 
would  such  opposite  constructions  be  placed  upon  the  same 
words  in  different  instruments?  The  answer  is,  simply  because 
the  power  in  each  case  must  be  interpreted  with  relation  to  the 
subject-matter  it  treats  of  and  is  to  operate  upon.  Let  us  now 
examine  the  subject-matter  of  the  power  in  this  case.  The 
complaint  shows  that  some  time  between  the  year  1851, 
when  the  claim  was  made,  and  the  sixteenth  of  April,  1855, 
the  date  of  the  execution  of  the  contract  in  suit,  the  land  was 
laid  out  into  blocks  and  lots,  and  a  map  made  of  it,  and  filed 
and  recorded.  That  at  the  time  the  judge  entered  the  land  at 
the  United  States  land-office,  which  was  the  last  of  October,, 
1855,  only  a  few  months  after  the  contract  to  the  plaintiffs  had 
been  executed,  "  the  claim  was  considered  as  divided  into  six* 
teen  shares,  of  which  the  said  Orrin  Smith  claimed  to  be  the 
owner  of  four  sixteenths,  including  the  one  sixteenth  which  by 
the  terms  and  conditions  of  said  bond  he  had  agreed  to  convey 
to  the  plaintiff  in  this  action,"  etc.  Now  these  allegations, 
together  with  the  fact  that  the  agent  sold  one  sixteenth  of  the 
claim  to  the  plaintiffs,  leaves  it  past  any  doubt  that  at  the  time 
of  the  sale  the  claim  had  been  divided  into  these  sixteenth 
parts,  and  that  such  division  was  made  or  assented  to  by 
Smith;  because  he  had  in  some  way  disposed  of  four  of  th* 
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shares  and  claimed  the  remaining  four  from  the  judge  after 
the  entry  of  the  land,  one  of  which  four  the  plaintiff  alleges 
was  the  one  he  had  previously  agreed  to  sell  and  convey  to 
him.  These  facts  being  fairly  disclosed  by  the  complaint  (and 
for  the  purposes  of  this  inquiry  they  must  be  taken  as  con- 
fessed), it  seems  to  come  with  a  bad  grace  from  Mr.  Smith, 
after  placing  his  property  in  this  peculiar  situation,  to  object 
that  his  agent,  upon  whom  he  had  conferred  such  ample  pow- 
ers, should  make  a  sale  of  one  of  the  very  divisions  or  parts 
into  which  he  had  separated  it,  and  had  been  himself  disposing 
of  it 

It  is  but  a  fair  construction  to  place  upon  the  acts  of  the 
parties,  to  say  that  the  division  of  the  claim  into  sixteenth  parts 
was  to  meet  the  provision  in  the  power  of  attorney  allowing 
the  agent  to  sell  "  any  part  or  parcel "  of  the  property.  The 
power  was  on  record  for  the  inspection  of  the  world,  and  had 
in  no  manner  been  revoked  or  annulled;  purchasers,  therefore, 
had  a  right  to  regard  it  as  continuing,  and  to  examine  its  terms 
as  applied  to  the  lands  as  they  were  at  the  time  of  the  pur- 
chase, and  not  as  they  were  at  the  date  of  the  power.  If  any 
subsequent  change  in  the  condition  of  the  lands  would  affect 
the  powers  of  the  agent,  the  principal  should  make  a  corre- 
sponding alteration  in  the  power  or  revoke  it;  if  he  allows  it  to 
remain,  he  will  be  bound  by  any  act  that  is  justified  by  its 
terms  at  the  time  the  act  is  performed. 

The  complaint  is  good,  and  there  must  be  a  new  trial. 

Emmbtt,  C.  J.,  dissented. 

Referee  is  Subordinate  Officer  of  the  court  appointing  him;  he  mete 
only  in  an  intermediate  capacity  as  an  auxiliary  of  such  court,  and  is  subject 
to  the  control  thereof,  while  his  proceedings  are  reviewable  therein:  Thayer 
▼.  Barney,  12  Minn.  006,  citing  the  principal  case. 

In  Conbidskimo  Extent  of  Power,  intent  of  parties  must  oontrol:  WQmm 
t.  Troup,  14  Am.  Deo.  458;  Marr  v.  Owen,  39  Id.  600,  and  note. 

Power  of  Attorney  to  "grant,  bargain,  sell,  release,  and  convey,"  is  suffi- 
ciently broad  to  authorize  the  attorney  to  sell  and  convey  whatever  estate  the 
grantor  might  then  own:  Marr  v.  Owen,  39  Am.  Deo.  600,  and  note. 

The  principal  case  dj  cited  and  followed  in  SL  Paul  and  Sioux  City  R. 
R.  Co.  v.  Gardner,  19  Minn.  138,  139,  as  to  the  first  paragraph  of  tyUabua, 
tupra.  It  is  cited,  approved,  and  followed  as  to  the  valuable  interest  which 
a  settler  may  acquire  in  unsurveyed  lands,  in  Careon  v.  Smith,  12  Id.  657-563; 
Wood  ▼.  CuUen,  13  Id.  396;  Morru  v.  Wateon,  15  Id.  215;  Village  o/Manhme 
▼.  Meagher,  17  Id.  275. 


GASES 

IN  THE 

SUPREME   COTJBT 


ov 
MISSOURI. 


Cook's  Exboutob  v.  Holmes. 

L»icit8omi,eL] 

Bxatdts  or  Ltmttatkot  is  Suspended  xmxnro  Tmm  o»  Detcbijaxt's 
Absence  from  State,  bt  Change  of  Residence,  after  cause  of  action 
accrues,  whether  the  plaintiff  is  aware  of  such  removal  or  not,  where  the 
statute  provides  that  "if,  after  a  cause  of  action  shall  have  accrued,  such 
person  depart  from  and  reside  out  of  this  state,  the  time  of  his  ahseno* 
shall  not  he  deemed  or  taken  as  a  part  of  the  time  limited  for  the  com* 
mencement  of  the  action." 

Legal  Title  to  Not*  Givey  to  One  as  Adminxbtbatob  Vest*  at  bb 
Death  in  his  executor,  who  may  properly  bring  suit  thereon. 

Action  on  promissory  note  by  Frissell,  as  executor  of  Cook. 
The  note  was  executed  by  the  defendants  in  favor  of  Cook  and 
Richard  Maddin,  as  administrators  of  Thomas  Maddin.  Cook 
survived  Richard  Maddin,  as  administrator.  Cook  was  aware 
of  the  departure  and  residence  abroad  of  the  defendants.  The 
defendants  asked  instructions  to  the  effect  that,  under  the  cir- 
cumstances, the  right  of  action  was  barred  by  the  statute  ol 
limitations,  which  the  court  refused.    Defendants  appeal. 

Noellj  Scatty  and  Watkins,  for  the  appellants. 
FrisseU,  for  the  respondent. 

By  Court,  Napton,  J.  This  was  a  suit  upon  a  note,  and  a 
plea  of  the  statute  of  limitations.  About  four  or  five  yean 
after  the  cause  of  action  accrued,  the  defendants  removed  with 
their  families  to  Arkansas,  and  have  resided  there  ever  since, 
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having  made,  however,  occasional  visits  to  this  state  in  the  in- 
terim. The  question  is,  whether  the  plea  of  ten  years  since 
the  cause  of  action  accrued  is,  under  such  circumstances,  a 
bar,  and  we  think  it  is  not. 

The  statute  of  1835,  which  governs  this  case,  provided  that 
"if,  after  a  cause  of  action  shall  have  accrued,  such  person 
depart  from  and  reside  out  of  this  state,  the  time  of  his  ab- 
sence shall  not  be  deemed  or  taken  as  a  part  of  the  time  limited 
for  the  commencement  of  the  action." 

The  case  of  Nelson  v.  Beveridge,  21  Mo.  22,  was  upon  the 
eighth  section  of  the  third  article  of  the  statute  of  1845,  but 
the  reasoning  of  the  court  in  that  case,  in  relation  to  the 
maxim  that  where  the  statute  once  commences  running  it 
never  stops,  is  applicable  to  this  case.  It  is  indeed  manifest 
that  this  principle  has  no  application  to  such  provisions  as  are* 
found  either  in  the  eighth  section  referred  to  in  that  case  or 
in  the  section  now  under  consideration.  The  case  of  Thermos 
v.  Black,  22  Id.  330,  is  a  construction  of  the  first  part  of  the 
seventh  section  of  the  second  article  of  the  act  of  1845,  and 
merely  decides  that  the  provision  has  no  application  where  the 
defendant  is  not  a  resident  of  the  state  when  the  cause  of 
action  accrues. 

The  latter  part  of  this  section,  which  is  precisely  like  the 
provision  of  the  act  of  1838,  is  plain  that  the  absence  of  the 
defendant,  after  the  cause  of  action  accrues  out  of  the  state, 
occasioned  by  a  change  of  residence,  is  not  counted  in  his 
favor,  whether  the  plaintiff  is  aware  of  such  removal  or  not. 
It  is  not  a  question  of  absconding  or  concealment,  as  provided 
for  in  the  eighth  section  of  the  third  article,  but  a  simple 
removal  to  another  state,  which  stops  the  statutory  bar  whilst 
the  residence  abroad  continues.  In  Garth  v.  Robards,  20  Mo. 
523  [64  Am.  Dec.  203],  a  mere  temporary  absence  to  California, 
leaving  a  family  and  property  here,  was  not  considered  as 
within  this  provision;  but  in  the  present  case  the  defendants 
removed  with  their  families  and  property,  and  continued  to 
reside  in  Arkansas  up  to  the  time  of  the  trial. 

As  the  note  sued  on  was  given  to  Cook,  administrator  of 
Maddin,  upon  Cook's  death,  the  legal  title  to  the  note  vested  in 
his  executor,  and  the  suit  was  properly  brought  in  the  name 
of  the  executor  of  Cook. 

The  judgment  is  affirmed. 

The  other  judges  concurred. 
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Abskkgi  iboh  Stats,  Whit  is,  and  Effect  upon  Bunking  of  Statute 
of  Limitations:  See  Ward  v.  Colt,  64  Am.  Deo.  378,  and  note  880;  Garth  ▼. 
Robards,  Id.  203,  and  note  205;  Bucknam  ▼.  Thomjmon,  61  Id.  237.  If  a  debtor 
comes  within  the  jurisdiction  of  the  state,  whether  temporarily  or  not,  and 
afterwards  departs  from  and  resides  ont  of  the  state,  the  time  of  his  absence 
after  such  departure  cannot  be  deemed  or  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  the  action:  Whitteisepv.  Robert,  51  Mo.  122; 
citing  the  principal  case.  As  a  mere  temporary  absence  does  not  stop  the 
rnnning  of  the  statute,  so  a  mere  temporary  return  or  "flying  visits "  after 
the  residence  is  changed  will  not  stop  the  running  of  the  exception:  Johnson 
▼.  Smith,  43  Id.  601,  citing  the  principal  case. 

Note  Executed  to  One  as  Administrator,  how  Reoabdkd  and  Who 
mat  Sue  on:  See  Jones  ▼.  Ever/nan,  63  Am.  Dec  521,  note  522;  Ladd  v. 
Wiggm,  69  Id.  551.  On  the  death  of  the  plaintiff  suing  in  his  individual 
capacity,  the  suit  is  properly  revived  in  the  name  of  his  personal  representa- 
tives: Tate  ▼.  Shackelford?*  Adm'r,  60  Id.  488.  And  where  a  note  is  made  to 
an  executrix  in  her  representative  capacity,  her  administrator,  in  the  event  of 
her  death,  may  sue  on  the  note  in  his  own  name:  Block  v.  Dorman,  51  Mo. 
82,  citing  the  principal 


Beeler  V.  Caedwell. 

[29  missouri,  72.] 
Right  of  Entbt  or  Possession  is  not  Involved  in  Issue  to  be  Tbibe 
in  an  action  of  forcible  entry  and  detainer,  under  a  statute  providing 
that  the  plaintiff  may  sustain  the  issue  by  proof  that  he  waa  lawfully 
possessed  of  the  premises,  and  that  the  defendant  unlawfully  entered. 
The  word  "lawfully  "  means  "peaceably." 

Action  of  forcible  entry  and  detainer.  The  opinion  states 
the  case. 

Pipkin  and  Thermos,  for  the  appellant. 
A.  Qreen,  for  the  respondents. 

By  Court,  Ewino,  J.  From  the  facts  proved  in  this  case,  it 
is  obvious  that  a  question  foreign  to  the  issue  involved  was 
submitted  to  the  jury  in  the  instruction  given  by  the  court. 
The  jury  were  instructed  that  if  the  plaintiff  rented  the  field 
in  controversy  to  George  Beeler  for  the  term  of  two  years,  and 
that  the  said  George  assigned  his  lease  to  the  defendants,  or 
some  of  them,  without  the  consent  in  writing  of  the  plaintiff, 
then,  before  the  plaintiff  can  lawfully  take  possession  thereof 
he  must  terminate  the  lease  by  giving  ten  days'  notice  to  quit 
possession,  and  the  plaintiff  having  failed  to  show  that  he 
gave  notice  as  above,  they  will  find  a  verdict  for  the  defend- 
ants. 
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The  evidence  shows  that  the  land  in  controversy  was  leased 
by  appellant  for  two  years  to  George  Beeler  and  Dow  Card- 
well,  the  latter  of  whom,  after  the  first  crop  was  made,  sold 
his  interest  to  his  co-tenant,  Beeler,  who  sold  the  crop  to 
Dover.  Dover  sold  the  stock  field  to  appellant,  the  landlord, 
who  took  possession  and  kept  his  stock  therein  until  about 
the  first  of  March,  and  while  at  the  work  on  the  premises  was 
forcibly  ejected  therefrom  by  the  respondents.  It  was  also 
proved  that  the  premises  in  question,  some  time  during  the 
latter  part  of  the  year  1858,  were  sublet  to  the  respondents,  or 
rather  the  lease  was  assigned  to  them  by  Beeler,  to  which  it 
does  not  appear  the  landlord  assented. 

As  the  case  is  presented  to  us  by  the  record,  the  only  ques- 
tion for  the  consideration  of  the  jury  was  whether  the  appellant, 
plaintiff  below,  was  in  peaceable  possession  of  the  field,  and 
was  ousted  by  force;  if  so,  he  was  entitled  to  recover,  without 
reference  to  the  question  submitted  to  the  jury  in  the  instruc- 
tions of  the  court.  Whether  there  was  an  assignment  of  the 
lease  or  not  to  respondents  was  immaterial.  That  would  be 
important,  as  well  as  the  question  of  notice,  in  an  action  by 
the  landlord  against  the  assignee  of  the  lease  to  recover  pos- 
session, upon  the  ground  of  an  assignment  or  transfer  of  the 
tenant's  term  or  interest  without  the  landlord's  assent:  R.  C. 
1855,  p.  1012,  sees.  10,  11.  It  is  conceded  that  in  such  case 
the  landlord  could  only  regain  the  possession  by  a  peaceable 
re-entry,  or  by  suit  after  ten  days'  notice  to  the  subtenant,  or 
under-tenant,  to  quit 

In  an  action  of  forcible  entry  and  detainer,  the  right  of 
entry  or  of  possession  are  questions  not  involved  in  the  issue 
to  be  tried.  It  is  evident  that  the  statute  on  this  subject  means 
to  compel  restitution  of  the  possession  to  the  party  forcibly 
ousted,  without  any  reference  whatever  to  such  questions.  It 
declares  that  no  person  shall  enter  upon  or  into  any  lands, 
tenements,  or  other  possessions,  and  detain  and  hold  the 
same,  but  when  entry  is  given  by  law,  and  then  only  in  a 
peaceable  manner.  The  sixteenth  section  of  the  act,  which 
says  that  the  plaintiff  may  sustain  the  issue  by  proof  that  he 
was  lawfully  possessed  of  the  premises,  and  that  the  defend- 
ant unlawfully  entered,  has  received  a  construction  which 
harmonizes  with  the  tenor  of  the  act,  and  the  only  one  that 
would  make  effective  the  remedy  it  gives:  Krevet  v.  Meyer }  24 
Mo.  110.  In  that  case,  the  word  "  lawfully  "  was  interpreted 
to  mean  nothing  more  than  peaceably.    The  instruction  given 
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was  erroneous,  and  the  judgment  will  be  reversed,  and  tho 
cause  remanded. 

The  other  judges  concurred. 


When  Title  may  bb  Given  in  Evidence  in  Actions  of  Forcible  En- 
try and  Unlawtui*  Detainer. — It  is  a  general  and  familiar  role  concerning 
these  summary  proceedings  for  obtaining  the  possession  of  real  property,  and 
damages  for  forcible  injuries  to  that  possession,  that  they  are  possessory  ac- 
tions merely,  that  the  possession,  or  at  most  the  right  of  possession,  is  alone 
in  issue,  and  that  title  is  not  at  all  involved,  and  cannot  be  given  in  evidence. 
The  actions  of  forcible  entry  and  forcible  detainer,  or,  as  frequently  united, 
of  forcible  entry  and  detainer,  were  originated  to  prevent  breaches  of  the 
peace  being  committed  by  any  one  in  obtaining  or  holding  the  possession  of 
land,  whether  he  were  a  stranger  or  the  owner  of  the  title  and  the  right  of  pos- 
session, and  to  compel  every  one  seeking  the  possession  of  land  to  resort  to 
peaceable  means  through  the  courts.  In  forcible  entry,  title  or  right  of  pos- 
session are  no  justification,  and  it  matters  not  whether  the  person  whose 
possession  is  invaded  has  or  has  not  any  title  or  right  to  possession.  The 
owner  of  land  is  liable  in  this  action  if  he  forcibly  enters  upon  the  peaceable 
possession  of  a  trespasser.  The  possession  and  forcible  entry  are  the  only 
questions  at  issue:  Note  to  EviU  v.  Conwell,  18  Am.  Dec.  147;  Thompson  v. 
Bamberger,  59  HI.  326;  Georges  v.  Hufschmidt,  44  Mo.  179;  Youngs  v.  Free* 
man,  15  N.  J.  L.  30;  Qu nt  v.  Wilson,  15  B.  Mon.  36;  Milner  v.  Wilson,  45  Ala. 
478;  Mitchell  v.  Dams,  23  CaL  381;  Bowers  v.  Cherokee  Bob,  45  Id.  495;  VoU 
v.  Harris,  60  Id.  569;  Romero  v.  Gonzales,  1  West  Coast  Rep.  160  (N.  M.); 
State  v.  Pollok,  42  Am.  Dec.  140;  Lorimier  v.  Lewis,  39  Id.  461;  Mercereau  v. 
Bergen,  29  Id.  684;  State  v.  Bennett,  18  Id  663;  Davidson  v.  Phillips.  30  Id. 
893.  In  forcible  detainer,  the  right  to  possession  may  sometimes  be  involved, 
but  not  ordinarily  the  title.  And  so  in  unlawful  detainer:  Loring  v.  WiOis, 
4  How.  (Miss.)  383;  Crawford  v.  Morris,  5  Gratt.  90;  Emerick  v.  Tauener,  9 
Id.  220;  S.  0.,  58  Am.  Dec  224.  In  some  states  there  is  no  proceeding  of 
unlawful  detainer  eo  nomine,  and  the  summary  action  whereby  a  landlord  ob- 
tains possession  from  a  tenant  holding  over,  and  the  like,  is  termed  a  proceed' 
ing  under  the  forcible  entry  and  detainer  statute. 

The  general  rule  of  these  possessory  actions  is  that  title  is  not  involved, 
yet  this  is  not  invariably  the  case  in  the  actions  of  forcible  and  unlawful  do* 
tainer  as  it  is  in  the  case  of  forcible  entry;  and  in  all  these  proceedings,  evi- 
dence of  title  may  be  introduced  for  some  purposes. 

Right  of  Owner  to  Enter  upon  his  Land. — Right  of  landlord  to  enter 
after  termination  of  lease:  Koto  to  State  v.  Ross,  69  Am.  Dec  754-756.  At 
common  law,  one  having  the  right  of  entry  might  use  force  in  acquiring 
possession:  Tribble  v.  Frame,  23  Id.  439.  The  common  law  affords  no 
civil  remedy  against  one  who,  having  a  right  of  entry,  enters  forcibly,  but 
the  party  injured  must  resort  to  the  statutory  action  of  forcible  entry  and 
detainer:  Fuhrv.  Dean,  26  Mo.  116;  S.  C,  69  Am.  Dec  484;  Tucker  v.  Phil- 
lips, 2  Mete  (Ky.)  416.  One  having  the  right  of  possession  may  therefore 
acquire  it  in  an  orderly  and  peaceable  manner:  Wood  v.  PhUUpe,  43  N.  T. 
152,  158;  Tucker  v.  Phillips,  2  Mete  (Ky.)  416;  Tribble  v.  Frame,  23  Am. 
Dec  439.  But  the  owner  of  the  land  will  become  liable  to  the  action  of  forci- 
ble entry  and  detainer  by  forcibly  entering  upon  his  own  premises,  even 
when  he  has  the  right  to  the  immediate  possession:  Emsley  v.  Bennett,  37 
Iowa,  17;  Davidson  v.  Phillips,  9  Yerg.  93;  S.  C,  30  Am.  Dec  893. 
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Xviimuks  of  Tins  to  Show  Poobbszoh  astd  Kitihi'  of  FoMBsnoir.— -In 
notions  of  forcible  entry  and  detainer,  where  a  forcible  entry  upon  or  detainer 
of  the  possesaion  is  alleged,  the  possession  of  the  plaintiff  moat  be  proved,  bat 
he  need  not  prove  actual  possession  of  every  part  of  the  premises.    And  where 
actual  poaaeaaion  of  a  part  of  the  premises  is  shown  to  be  in  him,  his  deed  for 
the  premises  is  proper  evidence  for  the  purpose  of  showing  the  extent  of  hia 
poaaeaaion:  HuftaMn  v.  Miner,  70  DL  205;  and  is  competent  to  show  that 
his  poaaeaaion  waa  co-extensive  with  the  boundaries  of  the  deed:  Walls  v. 
Mmdel,  17  Fla.  478;  Brooks  v.  Bruyn,  18  HL  639,  643;  Croff  v.  Bollinger,  IcL 
900;  Davis  v.  Basely,  13  Id.  192;  Slate  v.  JObemmeyer,  94  Id.  96;  Pearson  v. 
Herr,  63  Id.  144;  Philips  v.  Sampson,  2  Head,  429.    Thus  in  an  action  of  forci- 
ble entry  and  detainer  for  the  possession  of  a  tract  of  timber  land,  the  plaintiff 
proved  that  he  waa  cultivating  tracts  of  land  near  to  and  adjoining  the  timber 
tract,  and  that  fire-wood  for  the  use  of  the  cultivated  tracts  was  cut  from  the 
timber  land;  that  he  had  a  deed  for  the  timber  land  and  had  paid  taxes  and 
cut  timber  on  the  land  in  dispute  for  twenty  years.    This  waa  held  to  be  suf- 
ficient evidence  of  possession:  Pensoneau  v.  Berths,  82  DL  161.    So  also  for  the 
purpose  of  showing  the  extent  of  the  plaintiffs  possession  in  an  action  of  forcible 
entry  and  detainer,  the  plaintiff  may  introduce  a  judgment  against  the  defend- 
ant awarding  the  possession  of  the  land  to  the  plaintiff,  together  with  the  writ 
of  restitution  issuing  on  the  same  and  the  sheriffs  return  thereon,  and  to  this 
end  the  defendant  is  estopped  from  contesting  the  same:  Mitchell  v.  Davis* 
23  CaL  381.    In  an  action  by  a  lessee  for  a  forcible  detainer,  hia  lease  is  ad- 
missible in  evidence  in  connection  with  his  former  possession  to  show  the 
extent  of  such  poaaeaaion  and  that  he  waa  entitled  thereto:  Murphy  v.  Snyder, 
7  West  Coast  Rep.  601  (CaL).    A  deed  to  the  plaintiff  from  one  actually  in 
poaaeaaion  may  be  introduced  to  show  that  the  possession  of  such  person  was 
the  possession  of  the  plaintiff  though  this  may  also  be  proved  by  parol  evi- 
dence: Morgan  v.  Higgins,  37  CaL  69.    A  deed  is  not,  however,  admissible 
for  the  purpose  of  showing  possession  in  the  plaintiff  at  the  time  of  the  alleged 
entry,  as  it  does  not  tend  to  show  this:  Sanchez  v.  Lonreyro,  46  Id.  641. 
Actual  poaaeaaion  is  necessary;  constructive  possession,  suoh  as  a  fee-simple 
title  or  the  right  of  possession,  is  not  sufficient;  and  therefore  proof  of  title  is 
not  admissible  aa  the  sole  proof  of  possession;  Id,;  Barlow  y.  ifor**,  40  Id.  351; 
Thompson  v.  Boonberger,  69  DL  326;  McCartney  v.  Alderson,  46  Mo.  36;  Mil- 
ler t.  Northrup,  49  Id.  397.    So  also  deeds  cannot  be  introduced  to  show  a  pos- 
session in  the  defendant,  aa  they  have  no  tendency  to  prove  this:  Lachman  v. 
Barnett,  16Nev.  164. 

Fobctbui  Drainer,  Colob  of  Titlx— In  some  states  the  proceeding  of 
forcible  entry  and  detainer  haa  no  application  where  one  has  entered  peace- 
ably under  color  of  title,  or  as  the  tenant  of  some  other  person  than  the  plain- 
tiff: WinterJUld  v.  Stems,  24  Wis.  394;  Russel  v.  Chambers,  43  Ga,  478.  In 
Ohio,  the  defendant  must  be  "an  occupier  without  color  of  title: "  Brown  v. 
Burdick,  26  Ohio  St.  260.  Under  the  former  statute  of  California,  an  unlaw- 
ful entry  ncoeaaaiy  to  sustain  the  action  of  forcible  detainer  waa  uniformly 
declared  to  be  a  peaceable  entry  made  in  bad  faith;  therefore,  for  the  purpost 
of  showing  that  the  entry  waa  made  in  good  faith,  that  is,  under  a  bonajuL 
claim  or  color  of  title,  the  defendant  was  permitted  to  prove  his  title  or  ooL» 
of  right,  but  for  this  purpose  only,  and  not  for  the  purpose  of  trying  title: 
/Shelby  v.  Houston,  38  CaL  410,  422;  Hoag  v.  Pierce,  28  Id.  187;  Dermis  v. 
Wood,  48  Id.  361;  Conroy  v.  Duane,  46  Id.  697.  And  if  he  did  so,  the  plain* 
tiff  could  not  show  title  in  himself  in  rebuttal:  Dennis  v.  Wood,  supra;  though 
the  plaintiff  might  introduce  in  rebuttal  a  prior  deed  of  the  defendant's  grantor 
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to  another  person:  Oonroy  v.  Duane,  supra.  If  the  plaintiff  relied  on  an 
unlawful  entry  and  a  subsequent  forcible  detainer,  a  deed  of  the  premises  to 
the  defendant  or  his  lessor  was  admissible  to  show  the  good  faith  of  the  entry; 
but  if  the  plaintiff  relied  on  a  forcible  entry  and  detainer,  the  deed  was  not 
admissible:  Thompson  v.  Smith,  28  Id.  527.  The  fact  that  the  land  in  dispute 
was  a  part  of  the  public  domain,  that  it  had  been  withdrawn  from  entry  and 
sale,  and  that  the  defendant,  by  the  advice  of  his  attorney  and  the  United 
States  land-officers,  entered  upon  it  for  the  purpose  of  securing  a  right  to  a 
prior  homestead,  and  with  a  bona  fide  intention  to  acquire  such  right  as  soon 
as  the  land  might  be  open  to  entry,  did  not  justify  an  entry  upon  the  actual 
occupancy  of  another,  and  was  no  defense  in  an  action  of  unlawful  detainer: 
Randall  v.  FaJkner,  41  Id.  242.  At  present,  however,  under  the  code,  all  en- 
tries on  the  actual  possession  of  another  are  unlawful,  and  the  question  of 
good  or  bad  faith  on  the  part  of  the  defendant  no  longer  affects  the  right  of 
the  recovery:  VoU  v.  Harris,  60  Id.  569.  A  lease  to  the  defendant  from  a 
third  person  is  therefore  not  admissible:  Holland  v.  Qreen,  62  Id.  67. 

In  Kansas,  evidence  of  title  and  right  of  possession  is  competent  in  order 
to  show  the  purpose  with  which  the  entry  was  made,  and  to  uphold  the 
sion,  if  once  peaceably  obtained:  Conatoay  v.  Gore,  27  Kan.  122.    And  in 
where  title  may  be  shown,  an  equitable  title  is  as  competent  as  a  legal  one:  Id. 

In  some  states  the  defendant  may  show  in  defense  that  he  has  been  in  the 
peaceable  and  uninterrupted  possession  of  the  premises  for  a  certain  fixed 
period:  PhiUp$  v.  Sampson,  2  Head,  429;  Alderman  v.  Boeken,  25  Kan.  658; 
Cal.  Code  Civ.  Proa,  sec  1172.  When  a  person  has  been  in  actual  possession 
of  realty  for  over  two  years,  under  equitable  color  of  title,  no  action  of  forci- 
ble detainer  lies  against  him:  Alderman  v.  Boeken,  25  Kan.  658. 

Forcible  and  Unlawful  Detacher.— Title  Admissible  on  Behalf  of  De- 
fendant to  Show  Bight  of  Possession. — It  goes  without  saying  that  the  action 
does  not  lie  against  one  in  possession  under  a  good  title,  that  is,  with  the 
right  to  possession,  and  the  plaintiff  must  establish  in  himself  the  right  to 
possession  against  the  defendant,  or  the  action  falls.  The  very  principle  that 
the  plaintiff  is  bound  to  prove  a  right  to  the  present  possession  against  the 
defendant  presupposes  the  right  of  the  defendant  to  defeat  the  plaintiff's 
claim  by  proving  a  better  title  in  himself:  Nicholson  v.  Walker,  4  HI.  App. 
407;  Jordan  v.  Walker,  52  Iowa,  647.  And  he  may  show  the  source  of  his 
claim  to  the  right  of  possession:  Nicholson  v.  Walker,  4  HL  App.  404.  And 
therefore  he  may  introduce  evidence  of  title.  The  question  of  the  right  of 
possession  is  involved  alone,  however,  and  not  that  of  title,  but  the  mere  filing 
of  an  answer,  claiming  title  to  the  premises,  will  not  deprive  a  justice  of  the 
peace  or  county  judge  of  jurisdiction;  still,  if  it  should  appear  from  the  evi- 
dence that  the  question  involved  was  one  of  title,  and  not  for  possession, 
the  case  must  be  dismissed:  PetUt  v.  Black,  13  Neb.  142;  Smith  v.  Reiser,  22 
N.  W.  Rep.  368  (Neb.). 

The  defendant  may  introduce  evidence  of  title  to  show  that  he  is  not  a 
tenant  of  the  plaintiff:  McOhee  v.  Grady,  12  Lea,  89;  Settle  v.  Settle,  10 
Humph.  504.  A  tenant  is  not  estopped  to  show  that  he  was  T*»«t*fc««»  in  at- 
torning to  plaintiff,  and  that  the  title  is  in  another:  Allison  v.  Casey,  4  Baxt 
687. 

One  who  has  entered  as  a  tenant  of  the  plaintiff  may  nevertheless  prove  title 
in  himself  consistent  with  the  title  under  which  he  originally  entered.  The 
rule  against  the  disputing  of  the  landlord's  title  is  not  carried  so  far  as  te 
prohibit  a  defendant  from  showing  a  deed  of  the  premises  to  *»«— if  mads 
upon  a  purchase  by  him  of  the  premises  at  an 
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plaintiff:  Camley  t.  Stem/eld,  10  Tex.  546;  &  0.,  60  Am.  Deo.  210;  Texas 
LamdCo,  v.  Turman,  63 Tex.  610; oratataxsale:  Sihteyr.  Summer,  61  Ma  263; 
And  he  may  lawfully  attorn  to  a  third  person,  who,  after  the  date  of  hie 
lease,  had  thus  purchased:  Texas  Land  Co.  v.  Turman,  supra;  see  Allison  v. 
Cassey,  4  Baxt.  667.  He  may  undoubtedly  show  a  conveyance  by  hie 
landlord  to  himself :  Comity  v.  Stanfield,  supra;  Silvey  v.  Summer,  supra. 
but  tee  Walls  v.  Bndel,  17  FU.  478;  Conroy  ▼.  Dwwe,  45  CaL  507.  Where 
Sb  tenant  is  evicted  on  final  process,  in  an  action  of  ejectment  by  a  party  claim- 
ing title  adverse  to  his  lessor,  of  which  action  the  latter  had  timely  notice, 
the  tenancy  is  thereby  determined,  and  a  subsequent  taking  and  holding  by 
the  tenant  under  a  lease  from  the  evictor  is  not  in  subordination  to  the  title 
of  his  original  lessor,  and  an  action  by  the  latter  for  unlawful  detainer  may 
be  successfully  resisted  by  the  tenant  by  showing  such  judgment  and  evic- 
tion: Slembach  v.  Krone,  36  Id.  303.  It  is  competent  for  the  defendant  to 
prove  that  prior  to  the  entry  the  plaintiff  disclaimed  to  him  any  interest  or 
claim  to  the  premises,  and  if  proved,  this  will  constitute  a  defense  to  the 
action:  Dudley  v.  Lee,  30  HL  330.  When  the  evidence  shows  that  the  defend- 
ant is  in  possession  under  a  contract  for  title,  the  action  should  be  dismissed: 
Dawson  v.  Dawson,  24  N.  W.  Rep.  330  (Neb.)  (citing  Pettis  v.  Black,  13  Neb. 
154;  Streeter  v.  Rolf,  Id.  388;  Chicago,  B.,  <b  Q.  R.  Co.  v.  Sbupa,  16 1(L  341); 
Keller  v.  Khpper,  3  CoL  132.  But  evidence  of  a  parol  agreement  for  title  is 
not  admissible:  Mecham  v.  McKay,  37  CaL  154. 

A  tenant  cannot,  however,  introduce  evidence  of  title  inconsistent*  antag- 
onistic, or  adverse  to  his  landlord's  in  this  action:  Conroy  v.  Duane,  45  CaL 
507;  Walls  v.  Sndel,  17  Ha.  478.  He  cannot  set  up  adverse  title  in  him- 
self: Stater.  Mssnmeyer,  94 HL  06;  see MercereauY.  Bergen,  20  Am.  Dec  684; 
State  v.  Bennett,  18  Id.  663;  Davidson  v.  Phillips,  30  Id.  303.  And  a  paper 
title  is  not  admissible:  MeacJiam  v.  McKay,  37  CaL  154.  In  a  suit  by  a 
landlord  against  his  tenant,  a  certificate  of  homestead  entry  granted  to  the 
tenant  cannot  be  interposed  as  a  defense,  because  the  title  to  the  property 
cannot  be  tried,  and  the  title  set  up  would  be  antagrcnistio  to  the  land- 
lord's. But  if  the  tenant  procures  his  landlord's  title,  either  by  direct  con- 
veyance or  through  the  operation  of  law,  as  by  tax  sale,  it  may  be  set  up 
as  a  defense:  Silvey  v.  Summer,  61  Mo.  253. 

Evidence  of  Title  to  Show  Plaintiff's  Right  of  Possession.— To  sustain  this 
action,  the  plaintiff  must  have  the  right  of  immediate  possession  as  against 
the  defendant.  Usually,  the  relation  of  landlord  and  tenant  must  be  shown 
to  exist  between  the  plaintiff  and  the  defendant,  or  the  plaintiff  must  be 
shown  to  be  the  legal  representative  of  the  landlord  by  assignment  or 
otherwise:  Dudley  v.  Lee,  30  EL  330;  Dortch  v.  Robinson,  31  Ark.  206. 
Therefore,  evidence  of  the  transfer  by  the  plaintiff  of  all  his  rights  in  the 
premises  before  suit  brought  is  admissible  in  defense:  Clymer  v.  PoweU,  56 
Miss.  672.  The  plaintiff's  right  to  possession  is  fully  established  by  the  in- 
troduction of  the  judgment,  execution,  sale  thereunder  and  sheriff's  deed 
to  the  plaintiff,  where  the  defendant  in  execution  is  also  the  defendant  in 
the  action  of  forcible  detainer;  but  where  the  defendant  in  the  forcible  de- 
tainer is  a  stranger  to  the  judgment,  it  must  be  shown  that  he  holds  in 
subordination  to  the  title  and  possession  of  the  judment  debtor,  and  that 
his  right  was  acquired  subsequent  to  the  lien  of  the  judgment.  If  prior  to 
the  judgment,  tike  execution  defendant  has  leased  the  land  for  a  term  of 
years,  and  the  tenant  takes  possesaion,  the  purchaser,  under  the  execution, 
cannot  recover  possession  in  an  action  of  forcible  detainer:  Nicholson  v. 
Walker,  4  DL  App.  404.    A  mortgagee  in  possession  cannot  be  ousted  by  the 
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execution  debtor,  or  by  any  one  claiming  under  htm,  each  as  the 
of  the  land  under  the  execution,  subsequent  to  tine  lien  of  the  mortgager  Id. 
Deeds  and  other  evidences  of  title  may  be  introduced  to  prove  that  the 
plaintiff  has  succeeded  to  the  rights  of  the  lessor:  Smith  v.  Reiser,  22  K.  W. 
Rep.  368  (Neb.);  Otilett  v.  Mathews,  45  Ma  307.  In  an  action  of  unlawful 
detainer  by  one  of  two  joint  grantees  against  the  tenant  of  their  grantor,  after 
the  expiration  of  his  term,  the  right  of  possession  being  one  of  the  points  in 
controversy,  the  deed  to  the  grantees  is  properly  admissible,  to  enable  the) 
jury  to  determine  that  right:  Rabev.  Fyikr,  10  Smed.  &  VL  440;  S.C.,  48  An. 
Dec.  763.  In  this  ease,  the  deed  was  admissible,  not  for  the  purpose  of  prov- 
ing title  in  the  plaintiff  but  to  establish  the  relationship  of  landlord  and  ten- 
ant between  him  and  the  defendant:  Cumndngs  v.  KUpatrkk,  23  Miss.  121. 
In  unlawful  detainer  by  the  heirs  against  one  who  entered  under  a  lease  from 
the  administrator,  they  may  introduce  the  record  of  his  final  settlement,  on 
which  they  were  represented  as  heirs,  to  prove  heirship:  Lakmeite9*  Heart  v. 
Lipscomb,  52  Ala.  570.  Where  the  defendant  is  a  lessee,  the  question  whether 
the  plaintiff  has  succeeded  to  the  rights  of  the  original  lessor  is  not  properly 
a  question  of  title  to  land,  so  as  to  remove  it  from  the  jurisdiction  of  a  justice 
of  the  peace:  WinUrfield  v.  Statu*,  24  Wis.  394.  When  the  grantee  of  one 
in  possession  brings  an  action  of  unlawful  detainer  against  an  intruder,  the 
deed  of  his  grantor  is  admissible,  not  as  evidence  of  title,  but  as  tending  to 
show  a  transfer  of  possession:  Conroy  v.  Duane,  45  OaL  597. 

Miscellaneous. — A  deed  may  be  introduced  for  the  purpose  of  establish- 
ing an  estoppel:  Dennis  v.  Rainey,  8  Baxt.  501.  /it  is  admissible  to  look  to 
the  title  to  define  boundaries;  or  in  view  of  the  question  of  damages  or  rents 
to  be  recovered,  in  an  action  brought  by  a  mere  intruder  against  the  rightful 
owner  of  the  land;  or  where  the  claimant,  by  fraud,  induces  another  to  take 
a  lease  or  to  enter,  under  him,  upon  a  false  representation  as  to  his  title: 
Philips  v.  Sampson,  2  Head,  429,  citing  Sladtz  v.  Elliott,  11  Humph.  183,  186. 
When  damages  are  claimed,  which  do  not  necessarily  result  from  the  forcible 
entry  and  detainer,  as  for  waste,  the  title  to  the  property  alleged  to  have 
been  injured  is  a  proper  subject  of  inquiry:  Warburton  v.  Doble,  38  OaL  619. 
Where,  after  one  had  been  in  possession  of  land  for  several  years,  an  adverse 
claimant  entered  and  locked  the  barn  and  gate  upon  the  land,  and  plowed 
and  planted  the  same,  but  the  other  party  did  not  acquiesce  in  such  acts,  and 
resumed  his  possession,  and  leased  the  premises  to  a  tenant,  it  was  held  that 
the  acts  of  the  adverse  claimant  did  not  constitute  such  possession,  unless 
justified  by  title,  as  would  enable  him  to  maintain  forcible  entry  and  de- 
tainer against  the  tenant:  Cox  v.  Cunningham,  77  HL  545.  In  Kansas,  a  case 
may  arise  where  the  plaintiff  may  rest  his  entire  right  of  recovery  upon  mere 
proof  of  title.  Thus  in  Price  v.  Olds,  9  Kan.  66,  it  is  held  that  one  may 
maintain  forcible  entry  and  detainer  against  a  person  who  is  a  settler  and 
occupant  of  the  land  without  color  of  title,  and  to  which  the  complainant  has 
the  right  of  possession,  although  the  complainant  may  never  have  had  the 
actual  possession  of  the  land.  In  some  states  provision  is  made  for  certifying 
the  cause  to  a  higher  court,  when  an  issue  of  title  is  raised:  TQjbetU  v.  O'Gon- 
nell,  66  Ind.  171;  Jordan  v.  Walker,  56  Iowa,  686;  McNamara  v.  Cuher,  22 
Kan.  661.  But  this  does  not  change  the  action  into  one  for  the  recovery  of 
real  property,  and  a  second  trial  is  not  a  matter  of  right:  McNamara  v.  CW- 
ver,  supra. 

The  principal  gabs  is  cited  to  the  point  that  "  lawfully  possessed, "  in 
the  statute,  means  "  peaceably  possessed: "  McCartney  v.  A  Idtrson,  45  Mo.  39. 
In  an  action  of  forcible  entry  and  detainer,  the  title  to  the  land  is  not  h> 
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Tolred,  but a  forcible  entry,  with  or  without  title,  is  forbidden:  Dikmrtk  t. 
Fee,  52  Id.  133;  ffarrkr.  Turner,  46  Id.  439;  Whdafidd  ▼.  Stauss,  24  Wis. 
406,  citing  the  principal  case.  The  adjudication  in  an  action  of  forcible 
entry  and  detainer  in  no  way  affects  the  title  to  the  premise*  or  the  right  to 
their  possession;  Harm  ▼.  Turner,  46  Ma  447,  citing  the  principal  ease, 
The  principal  ease  came  again  before  this  court,  and  is  repotted  in  3d  Id.  86. 
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Boha  Fnra  Pubchahxb  without  Nones  of  Land  at  ADMnasTRATOB's 
Saiji  which  is  void  because  not  in  compliance  with  the  statute,  who  pays 
the  purchase-money,  which  is  applied  to  the  payment  of  a  mortgage  on 
*  the  land,  will  be  subrogated  to  the  rights  of  the  mortgagee  to  the  extent 
of  the  money  so  applied,  and  the  owner  of  the  legal  title  will  not  be  en- 
titled to  recover  possession  until  he  repays  the  purchase-money. 

Upon  Sals  of  Land,  Void  fob  Ibbbgularity,  Owner  will  not  bi  Al- 
lowed to  recover  the  land  and  retain  the  purchase-money,  and  whether 
this  equity  be  administered  under  the  name  of  compensation  or  by  sub- 
stituting the  purchaser  in  the  place  of  the  creditors,  whose  debts  he  has 
paid,  or  by  giving  him  the  benefit  of  the  mortgage  which  his  money  has 
paid  off,  is  not  material. 

Action  in  the  nature  of  ejectment  by  the  heirs  of  Valle 
against  the  defendants  to  recover  the  possession  of  land  o! 
which  their  ancestor  died  seised.  The  land  in  controversy  was 
sold  by  the  administrators  of  Valle's  estate  under  a  proceeding 
for  the  sale  of  real  estate  for  the  payment  of  debts,  and  par- 
ticularly the  debt  secured  by  a  mortgage  upon  the  land.  The 
purchasers  were  Fleming  and  two  others,  the  interests  of  whom 
Fleming  afterwards  purchased.  The  defendants,  Fleming's 
heirs,  therefore  claimed  first  under  the  administrators'  deeds 
of  the  land.  But  these  deeds  were  held  void  because  of  irregu- 
larities in  the  proceedings  had  for  the  sale  of  the  land,  in 
Valle  v.  Fleming,  61  Am.  Dec.  566.  Upon  the  remanding  of 
the  cause  the  defendants  filed  an  amended  answer  setting  up 
these  facts,  and  that  the  price  paid  for  the  land  was  fifty  thou- 
sand dollars,  part  of  which  was  applied  to  the  payment  of  the 
mortgage  on  the  land,  and  the  residue  paid  to  the  administra- 
tors; that  the  purchase  was  made  in  good  faith,  for  full  value. 
On  motion  of  the  plaintiffs,  the  court  struck  out  that  portion  of 
the  answer  which  urged  that  equity  would  treat  the  mortgage 
as  still  subsisting  for  the  protection  of  the  purchasers,  and 
would  subrogate  them  to  the  rights  of  the  mortgagee,  and  that 
the  defendants  were  therefore  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee,  and  alleged  that  they,  the  defendants* 
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were  in  possession  of  the  land  as  assignees  of  the  mortgagee, 
and  entitled  to  set  up  the  mortgage  against  all  persons  impugn- 
ing their  title  and  possession,  and  asserted  their  willingness  to 
come  to  an  accounting,  and  prayed  that  the  plaintiffs  be  de- 
creed to  pay  the  defendants  what  should  appear  to  be  due  upon 
the  taking  of  an  account,  and  in  default  thereof  that  the  plain- 
tiffs be  foreclosed  and  forever  barred  of  and  from  all  right 
and  equity  of  redemption  of,  in,  and  to  the  mortgaged  premises. 
The  cause  was  afterwards  heard  upon  the  merits,  and  judg- 
ment rendered  in  favor  of  the  plaintiffs.    Defendants  appeal. 

Leonard  and  Gantt,  for  the  appellants. 
NoeUy  for  the  respondents. 

By  Court,  Napton,  J.  Assuming  the  deed  from  Valle's  ad- 
ministrator in  1838  to  be  void,  by  reason  of  the  failure  of  the 
administrator  to  comply  with  the  requirements  of  the  statute, 
as  was  held  by  this  court  when  the  case  was  here  before,  the 
only  question  for  our  determination  now  is,  whether  the  defense 
set  up  in  the  answer  is  a  valid  one  in  equity. 

The  maxim  of  the  common  law,  Nemo  debet  locupletari  ex 
alteriu8  incommodo,  is  one  of  those  general  principles  of  natural 
equity  which  receive  at  once,  without  examination  or  discus- 
sion, the  approbation  of  every  cultivated  and  well-regulated 
mind.  The  same  maxim,  expressed  more  fully,  is  found  in 
the  civil  law:  Jure  naturae  oequum  est,  neminem  cum  alteriu* 
detrimento  et  injuria  fieri  locupletiorem.  The  exact  application 
of  this  principle,  the  same  essentially  in  each  system,  has, 
however,  been  more  extensively  and  more  definitely  illustrated 
and  enforced  in  the  Roman  law  than  it  has  been  under  the 
common  law  and  chancery  system  of  English  jurisprudence. 
The  limits  within  which  it  will  be  held  applicable  under  our 
system  of  equity  jurisprudence  are  not  so  well  settled  as  they 
seem  to  be  under  the  Roman  law  and  Spanish  law,  and  under 
that  modification  of  the  civil  law  which  prevails  in  Scotland. 

To  what  extent  this  maxim  has  been  practically  adopted  in 
the  English  and  American  equity  law  is  a  question  which  was 
very  carefully  and  elaborately  considered  and  discussed  by 
Judge  Story  in  a  case  very  analogous  to  the  present.  In  the 
case  of  Bright  v.  Boydy  1  Story,  478,  the  real  estate  of  a  testa- 
tor was  sold  by  the  administrator  with  the  will  annexed  to  pay 
the  debt  of  the  deceased.  The  property  brought  its  full  value, 
and  the  purchaser  supposed  himself  to  have  obtained  a  good 
»,  and  accordingly  made  large  and  expensive  improvements 
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on  the  lots.  It  turned  out  that  the  administrator  had  not  com- 
plied with  the  statute,  and  the  sale  was  held  bad  and  no  title 
passed.  The  devisee  sued  in  ejectment  and  recovered  upon 
his  legal  title,  which,  of  course,  had  not  been  divested  by  this 
invalid  sale,  and  the  purchaser  and  occupant  brought  his  bill 
to  compel  the  devisee,  before  he  should  be  permitted  to  take 
possession  under  his  judgment  in  ejectment,  to  pay  for  the  im- 
provements and  for  money  advanced  in  buying  up  outstanding 
claims.  Judge  Story  hesitated.  The  case  was  heard  in  1841. 
In  1835,  when  his  treatise  on  equity  jurisprudence  was  first 
published,  Judge  Story  had  intimated  that  such  cases  were 
beyond  the  reach  of  our  equity  courts,  except  when  the  party 
seeking  to  recover  the  estate  required  and  called  for  aid  from 
a  court  of  equity,  or  unless  there  was  some  fraud;  and  that, 
where  the  party  could  recover  the  estate  at  law,  a  court  of 
equity  could  not,  unless  there  was  some  fraud,  relieve  the  pur- 
chaser: 2  Story's  Eq.  Jur.,  sec.  1238. 

Chancellor  Walworth  in  Putnam  v.  Ritchie,  6  Paige,  390, 
had  expressed  the  same  opinion,  although  he  admitted  that, 
after  a  careful  examination  of  English  and  American  author- 
ities, he  had  found  no  case  where  the  point  had  been  decided 
either  way.  Judge  Story,  strongly  impressed  as  he  was  with 
the  natural  equity  of  the  plaintiff's  claim,  declared  himself 
unwilling  to  lead  the  way  in  making  such  a  precedent  as 
Chancellor  Walworth  had  been  unable  to  find.  He  examined 
the  Roman  law,  the  Spanish  law,  and  the  Scotch  law,  and  in 
all  these  systems  he  found  the  question  left  beyond  dispute; 
and  after  a  postponement  of  the  case  and  a  mature  delibera- 
tion, he  came  to  the  conclusion  that  the  plaintiff  was  entitled 
to  the  full  value  of  his  improvements.  His  language  in  his 
final  opinion  is  emphatic.  "I  wish,  in  coming  to  this  con- 
clusion; to  be  distinctly  understood  as  affirming  and  main 
taming  the  broad  doctrine,  as  a  doctrine  of  equity,  that  so  far 
as  an  innocent  purchaser  for  a  valuable  consideration  without 
notice  of  any  infirmity  in  his  title  has,  by  his  improvements 
and  meliorations,  added  to  the  permanent  value  of  the  estate, 
he  is  entitled  to  a  full  remuneration,  and  that  such  increase  oi 
value  is  a  lien  and  charge  on  the  estate,  which  the  absolute 
owner  is  bound  to  discharge  before  he  is  to  be  restored  to  his 
original  rights  in  the  land.  This  is  the  clear  result  of  the 
Roman  law,  and  it  has  the  most  persuasive  equity,  and,  ±  may 
add,  common  sense  and  common  justice,  for  its  foundation:" 
Bright  v.  Boyd,  2  Story,  607. 
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This  case  of  Bright  v.  Boyd,  1  Story,  478,  S.  C,  2  Id.  607,  is 
not,  it  is  true,  in  all  respects  the  same  with  the  one  now  under 
consideration.  There  is  a  difference  between  the  two  cases, 
and  perhaps  an  essential  one;  bnt  the  only  point  of  difference 
there  is  serves  to  place  the  case  we  have  under  consideration 
on  less  debatable  ground.  In  that  case,  as  in  this,  the  sale 
and  purchase  was  in  good  faith  on  both  sides,  but  turned  out 
to  be  void  by  reason  of  a  non-compliance  with  the  provision  of 
the  statute  law;  but  in  that  case,  the  occupant  was  plaintiff 
in  equity,  and  desired  compensation  for  improvements  which 
he  had  in  good  faith  made;  in  this  case,  the  defendant  asks 
for  the  purchase-money,  which  has  become,  as  it  were,  incor- 
porated in  the  land  by  paying  off  a  lien  on  it  which  the  true 
owner  was  bound  to  pay.  The  owner  insists  on  having  the 
land  and  the  money  both. 

Now,  by  the  common  law,  the  maxim  was,  Cujus  est  solum 
-ejus  est  usque  ad  cesium,  and  there  was  at  least  some  plausibil- 
ity, though  no  substantial  equity,  in  the  claim  of  the  owner 
to  the  improvements  as  well  as  the  land.  It  might  have  been 
urged  that  the  true  owner,  if  ignorant  of  his  title,  and  not 
aware  of  the  improvements  which  the  actual  occupant  was 
putting  on  the  land,  ought  not  to  pay  for  improvements  which 
he  had  not  directly  or  indirectly  authorized,  and  which  might 
not  at  all  suit  his  wants  or  his  fancy.  But  such  an  argument 
could  not  be  used  in  the  case  now  before  us.  The  purchase- 
money  has  gone  to  extinguish  a  mortgage  which  the  owner 
was  bound  to  extinguish  before  he  could  get  the  land.  It  was 
not  a  matter  of  taste  or  fancy.  The  debt  was  a  lien  on  the 
land,  and  that  lien  could  only  be  removed  by  paying  off  the 
debt.  There  is  no  escape  from  the  equity  here,  unless  the  plea 
should  avail  that  defendant  was  a  stranger,  a  volunteer,  one 
who  paid  a  debt  without  being  asked,  and  who  therefore,  upon 
legal  principles,  shall  not  by  such  an  act  of  folly  be  allowed 
to  make  himself  a  creditor  of  another  person's  debtor.  We  will 
examine  this  plea  presently. 

In  the  case  of  Bright  v.  Boyd,  1  Story,  478,  Judge  Story  said: 
"  There  is  still  another  broad  principle  of  the  Roman  law  which 
is  applicable  to  the  present  case.  It  is,  that  where  a  bona  fide 
possessor  or  purchaser  of  real  estate  pays  money  to  discharge 
any  existing  incumbrance  or  charge  upon  the  estate,  having 
no  notice  of  any  infirmity  in  his  title,  he  is  entitled  to  be  re- 
paid the  amount  of  such  payment  by  the  true  owner  seeking 
to  recover  the  estate  from  him.    Now,  in  the  present  case,  it 
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cannot  be  overlooked  that  the  lands  of  the  testator,  now  in  con- 
troversy, were  sold  for  the  payment  of  his  just  debts,  under  the 
authority  of  law,  although  the  authority  was  not  regularly  ex- 
orated  by  the  administrator  in  his  mode  of  sale,  by  a  non-com- 
pliance with  one  of  the  prerequisites.  It  was  not,  therefore,  in 
a  just  sense,  a  tortious  sale;  and  the  proceeds  thereof  paid  by 
the  purchaser  have  gone  to  discharge  the  debts  of  the  testator; 
And,  so  far,  the  lands  in  the  hands  of  the  defendant  have  been 
relieved  from  a  charge  to  which  they  were  liable  by  law;  so 
that  he  is  now  enjoying  the  lands  free  from  a  charge  which,  in 
•conscience  and  equity,  he,  and  he  only,  and  not  the  purchaser, 
ought  to  bear.  To  the  extent  of  the  charge  which  he  has  been 
thus  relieved  by  the  purchaser,  it  seems  to  me  that  the  plain- 
tiff, claiming  under  the  purchaser,  is  entitled  to  reimburse- 
ment, in  order  to  avoid  a  circuity  of  action  to  get  back  the 
money  from  the  administrator,  and  thus  subject  the  lands  to  a 
new  sale,  or  at  least,  in  equity,  to  the  old  charge.  I  confess 
myself  to  be  unwilling  to  resort  to  such  a  circuity  in  order  to 
do  justice,  where,  upon  the  principle  of  equity,  the  merits  of  the 
case  can  be  reached  by  affecting  the  lands  directly  with  a 
•charge  to  which  they  are,  ex  mquo  et  bono,  in  the  hands  of  the 
present  defendant  clearly  liable." 

I  have  transcribed  this  strong  and  decided  view  of  Judge 
Story,  in  the  case  of  Bright  v.  Boyd,  1  Story,  178,  because,  meet- 
ing in  every  respect  the  question  we  have  to  decide  here,  and 
applying  mutatis  mutandis  to  the  precise  facts  of  the  case,  we 
shall  at  least  be  relieved  from  any  imputation  of  rashness  or 
innovation  if  we  follow  the  precedent  made  by  so  distinguished 
-a  jurist  And  now  Judge  Story's  doctrine,  in  Bright  v.  Boyd, 
supra,  has  been  made  statute  law  in  Missouri,  whatever  doubts 
may  have  existed  hitherto  of  its  right  to  a  place  among  the 
principles  of  equity  law:  R.  C.  1855,  p.  694. 

But  the  principle,  apart  from  its  undoubted  and  undeniable 
prevalence  in  the  civil  law,  and  the  codes  which  have  grown 
out  of  this  system  of  jurisprudence  throughout  continental 
Europe,  does  not,  as  an  established  principle  of  American 
equity  law,  rest  upon  the  single  authority  of  Judge  Story.  In 
Hudgin  v.  Hudgin,  6  Gratt.  820  [52  Am.  Dec.  124],  the  court 
of  appeals  of  Virginia  applied  the  same  principle  to  a  case 
essentially  like  the  present  In  that  case,  there  had  been  a 
proceeding  against  an  executor  to  subject  the  land  of  his  testa* 
tor  to  the  payment  of  a  debt,  and  a  decree  was  made  for  a  sale 
of  the  land,  and  commissioners  were  appointed  to  make  the 
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•ale  and  convey  the  land.  The  title  acquired  under  the  sale 
of  the  commissioners  was  held  to  be  void  against  the  devisees 
Tinder  the  will,  but  as  the  purchase-money  had  been  applied 
to  the  payment  of  the  testator's  debts,  which  by  the  will  were 
a  lien  on  the  land,  the  court  would  not  permit  the  devisees  to 
disaffirm  the  sale  without  paying  back  the  purchase-money. 
The  equity  in  this  case  was  administered  by  substituting  the 
purchaser  to  the  rights  of  the  creditors. 

It  is  immaterial  under  what  form  the  equity  in  such  cases 
is  administered;  whether  under  the  name  of  compensation,  as 
it  was  done  in  the  case  of  Bright  v.  Boyd,  1  Story,  478;  8.  C, 
2  Id.  607;  or  under  the  name  of  substitution,  as  in  the  case  of 
Hudgin  v.Hadgin,  6  Oratt.  320  [52  Am.  Dec.  124];  or,  as  it 
is  sometimes  more  conveniently  effected,  by  reviving  the 
incumbrance,  which  the  purchase-money  has  extinguished, 
and  permitting  it  to  be  used  as  a  shield  against  a  recovery  at 
law:  Peltz  v.  Clarke,  5  Pet.  482. 

In  the  case  of  Howard  v.  North,  5  Tex.  815  [51  Am.  Dee. 
769],  the  principle  was  applied  to  sheriff's  sales.  There  the 
sale  and  deed  were  held  totally  void,  but  the  court  would  not 
allow  the  debtor  or  defendant  in  the  execution  to  get  back  the 
land  from  the  purchaser  at  the  void  sale  without  reimbursing 
him  for  the  amount  paid  as  purchase-money,  and  which  went 
to  discharge  the  judgment  which  was  a  lien  on  the  land.  The 
doctrine  of  substitution  was  resorted  to  by  the  court  to  effect 
the  object  in  view  here,  but  the  amount  of  it  was  that  the 
purchaser  was  not  compelled  to  restore  the  property  until 
equity  was  done  to  him.  This  principle,  thus  applied  to  sher- 
iff's sales,  is  recognized  and  acted  on  in  Kentucky  in  numerous 
cases,  and  is  there  applied,  not  only  to  cases  where  the  con- 
veyance is  ineffective,  but  to  cases  where  the  title  of  the  de- 
fendant in  the  execution  fails.  The  case  of  McLaughlin  v. 
Daniel,  8  Dana,  182,  is  a  case  of  this  kind.  The  courts  of 
Kentucky  and  South  Carolina,  Bentley  v.  Long,  1  Strobh.  Eq. 
43  [47  Am.  Dec.  523],  will  give  a  purchaser  at  sheriff's  sale, 
who  loses  his  property  by  paramount  title,  a  redress  against 
the  defendant  in  the  execution  for  the  amount  paid  on  his 
purchase,  which  has  gone  to  discharge  the  defendant's  debts 
by  substituting  him  in  the  place  of  the  creditor.  In  our  state, 
where  the  doctrine  of  caveat  emptor  has  been  maintained  with 
strictness  in  its  application  to  judicial  sales,  it  may  be  that 
the  courts  would  not  be  at  liberty  to  go  to  the  extent  of  the 
Kentucky  and  South  Carolina  cases,  though  reoent  legislation 
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here,  as  well  as  recent  decisions  of  this  court,  shew  a  tendency 
to  the  same  equitable  doctrines:  R.  C.  1866,  p.  967;  Magwire 
v.  Mark,  28  Mo.  196  [75  Am.  Deo.  121];  Heath  v.  Daggett,  21 
Ma  69.  In  these  cases  of  failure  of  title  in  the  defendant  in 
the  execution  and  consequent  failure  of  title  in  the  purchaser 
at  the  sheriff's  sale,  the  Kentucky  courts  base  the  equitable 
rights  of  the  purchaser,  not  upon  his  knowledge  or  ignorance 
of  the  condition  of  the  title,  but  upon  the  ground  that  the 
purchaser  has  discharged  a  judgment  against  the  estate  or 
debtor,  for  which  the  one  or  the  other  stood  chargeable,  by  a 
purchase  of  property  made  under  the  process  of  the  law,  and 
therefore  has  the  equitable  right  to  be  reimbursed  out  of  the 
estate  or  property  of  the  debtor.  The  purchaser,  in  such  cases, 
might  be  called  a  volunteer  or  a  stranger  with  as  much  pro- 
priety as  the  purchaser  here  could  be,  for  he  gets  no  title, 
either  because  the  execution  debtor  has  none,  or  because  the 
process  used  to  transfer  it  was  illegal  and  void.  The  case  of 
Peltz  v.  Clarke,  5  Pet.  482,  although  unlike  the  present  in  the 
essential  particular  that  the  sale  in  that  case  was  a  valid  one, 
shows  that  a  purchaser,  under  the  circumstances  of  this  case, 
could  hardly  be  regarded  as  a  volunteer  so  as  to  exclude  him 
from  the  right  of  substitution  or  the  right  to  use  a  mortgage, 
which  his  money  had  satisfied  as  a  protection  pro  tanto  against 
the  ejectment. 

In  Louisiana,  the  courts  have  not  hesitated,  but  disposed 
of  this  question  as  one  too  plain  for  argument  under  the  laws 
of  that  state.  In  Dufour  v.  Camfranc,  11  Mart.,  0.  S.,  616, 
there  was  an  irregular  sale,  just  as  there  was  in  this  case,  and 
the  title  of  the  purchaser  failed,  not  by  reason  of  any  want  of 
title  in  the  person  from  whom  he  supposed  himself  to  be  buy- 
ing, but  because  of  some  informality  in  the  conveyance  or  the 
proceedings  which  led  to  it.  The  court  say,  in  a  few  words: 
"Nothing  could  be  more  unjust  than  to  permit  a  debtor  to 
recover  back  his  property  because  the  sale  was  irregular,  and 
yet  allow  him  to  profit  by  that  irregular  sale  to  discharge  his 
debte." 

This  is  all  indeed  which  could  be  or  need  be  said  upon  the 
subject.  "  Nothing  could  be  more  unjust,"  we  may  repeat, 
than  to  permit  a  person  to  sell  a  tract  of  land  and  take  the 
purchase-money,  and  then,  because  the  sale  happens  to  be 
informal  and  void,  to  allow  him,  or,  which  is  the  same  thing, 
his  heir,  to  recover  back  the  land  and  keep  the  money.  Any 
code  of  law  which  would  tolerate  this  would  seem  to  be  liable 
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; 


to  the  reproach  of  being  a  very  imperfect  or  a  very  inequitable 
one.  We  think  that,  upon  well-established  principles  of  equity 
law,  the  owner  of  the  land  should,  if  he  wishes  to  get  it  back, 
repay  the  purchase-money,  which  he  has  received,  or  which  he 
will  receive  if  he  gets  the  land.  This  may  be  done  upon  the 
compensation  doctrine  of  courts  of  equity,  with  which,  as  it 
is  settled  on  all  hands,  it  is  not  inconsistent,  if  we  regard  the 
claim  of  the  owner  under  such  circumstances,  as  the  Roman 
law  treated  it,  as  a  case  of  fraud  or  ill  faith.  But  whether 
this  equity  be  administered  under  the  name  of  compensation 
or  by  substituting  the  purchaser  in  the  place  of  the  creditors 
whose  debts  he  has  paid,  or  by  giving  him  the  benefit  of  the 
mortgage  which  his  money  has  paid  off,  is  not  material.  The 
answer  put  in  by  the  defendant  should  not  have  been  stricken 
eat,  and,  in  order  that  the  answer  may  be  reinstated  and  the 
case  may  be  tried  upon  these  equitable  principles,  the  judg- 
ment is  reversed,  and  the  case  will  be  remanded. 

Ewing,  J.,  concurred. 
JJcott,  J.,  filed  a  dissenting  opinion. 


T&jnrrr  Dimahss  Return  or  Pobohasb-momxt  ajtd  Intrust  ajto  Pax- 
MSHT  iob  Improvements  to  be  made  to  innocent  purchaser  at  void  judicial 
■ale  before  the  recovery  of  the  land:  See  Perm  v.  Heisey,  68  Am.  Deo.  697, 
and  note  603;  Howard  v.  North,  51  Id.  769. 

Rights  of  Purchasers  at  Void  Judicial  Saij»— Subbooatiok.  —Pur- 
chaser at  execution  sale,  whose  purchase  is  set  aside,  is  entitled  to  be  reim- 
bursed for  the  amount  he  has  paid,  and  has  a  lien  upon  the  land  for  such 
amount:  BmOe  v.  Cole,  41  Am.  Dec  226,  note  229.     And  the  debtor  cannot 
rrecover  back  land  sold  at  a  void  execution  sale  without  reimbursing  the  inno- 
tcent  purchaser:  Howard  v.   North,  61  Id.   769.    The  purchaser  may  be 
substituted  for  the  creditor  in  such  case:  Id.;  see  also  oases  cited  in  the  note 
7S7;  Reedr.  Croethwati,  71  Id.  406;  Rett  v.  Eamn,  Id.  267;  but  see  Lowrfr. 
£hnn,39Id.  656;  Threlkelder.  Campbe U,  44  Id.  384;  Walter*.  Quigg,  31  Id. 
452;  Sahnond  v.  Price,  42  Id.  204.    As  to  the  obligation  of  a  purchaser  to  pay 
ibis  bid  at  a  void  sale,  see  the  note  to  Burns  v.  Hamilton**  AdnCr,  70  Id. 
,f580,  681.    That  a  purchaser  at  a  void  administrator's  sale  is  entitled  to 
be  subrogated  to  the  rights  of  the  creditors  of  the  estate  whose  debts  the 
,  purchase-money  has  paid,  see  Herron   v.  Marshall,  42  Id.  444,  note  447} 
Hudginv.  Hwdgin,  52  Id.  124;  but  see  Waller  v.  Quigg,  31  Id.  452;  Sabmomd 
v.  Price,  42  Id.  204.    The  principal  case  is  cited  to  the  point  that  the  doe- 
trine  of  subrogation  may  in  some  oases  be  carried  to  its  fullest  extent,  and 
founded  upon  the  naked  justice  of  the  case,  and  not  upon  contract:  BerthoU 
v.  BerthM,  46  Mo.  663.    One  whose  money  has  been  applied  to  the  payment 
-  of  the  debts  of  the  creditors  of  an  estate  may  be  subrogated  to  the  creditor's 

•  rights:  Wehrle  v.  Wehrle,  39  Ohio  St.  368.    And  a  bona  fide  purchaser  without 

•  notice,  at  a  defective  administrator's  sale  of  land,  where  the  purchase  money 
nas  been  applied  to  the  payment  of  a  mortgage  upon  the  land  and  in  the 
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charge  of  other  debts  ehargsable  upon  the  land,  is  entitled  to  be  suhrogstsol 
to  the  rights  of  the  mortgagee  and  other  cre&tors  whose  debts  ham  been  tb«*> 
paid  and  to  be  paid  the  moneyB  thus  advanced  before  being  turned  oat  off 
possession:  Blodgett  ▼.  HiU>  29  Wis.  184.  So  where,  from  a  misdescription,  s» 
purchaser  of  land  at  an  execution  sale  gets  no  title,  and  the  pnrchnen  money 
hae  gone  to  satisfy  the  judgment  debt,  he  may  maintain  an  action  for  the> 
purchase  money  so  paid.  The  doctrine  of  carnal  emptor  does  not  apply  heses 
McLean  v.  Martin,  45  Ma  398.  So  also  where  one  in  good  faith,  believing 
himself  to  be  the  owner  of  land  not  in  a  condition  to  be  occupied,  pays  taxes* 
thereon  for  years,  and  when  the  property  is  condemned  for  public  nee  the  real, 
owner  eomes  forward  and  claims  the  proceeds,  equity  will  regard  the  payment; 
of  the  taxes  as  having  been  made  for  the  owner,  sad  win  charge  the  proceeds  of 
the  condemnation  with  the  taxes  thus  paid  in  favor  of  the  party  paying  thenu 
Union  Railway  and  Tranmi  Co.  v.  Skmner,  9  Ma  App.  199.  To  entitle  heirs 
to  recover  in  ejectment  against  the  purchaser  at  an  administrator's  sale* 
which  is  void  for  informality,  they  must  refund  to  the  purchaser  the  pur* 
chase-money  and  taxes  paid  by  him,  though  the  heirs  were  minor*  at  thethno 
of  the  sale:  Schaeferv.  Carney,  8  Id.  145.  The  principal  oase  is  distiugsishaii 
in  the  following  cases:  In  Jones  v.  Bragg,  33  Ma  340,  it  was  held  that  where- 
an  administrator  sold  land  of  his  intestate  which  had  been  incumbered  by  s> 
mortgage  in  which  the  wife  had  joined,  relinquishing  dower,  and  undertook 
to  satisfy  the  mortgage  out  of  the  proceeds  of  the  sale,  the  mortgage  was  no* 
defense  to  a  suit  for  dower  by  the  widow  against  the  purchaser.  In  Bitmap- 
v.  O' Conner,  69  HL  438,  it  is  held  that  "a  purchaser  of  land  at  an  ad  minis- 
trator's  sale  is  not  entitled,  in  equity,  to  be  subrogated  to  the  claims  of  credi- 
tors which  have  been  paid  by  the  purchase-money,  where  the  title  fails  for  a- 
want  of  jurisdiction  in  the  court  ordering  the  sale."  Where  an  incumbrancer 
has  been  discharged  with  the  purchase-money,  it  has  been  held  that  the  pur- 
chaser may  be  subrogated  to  the  rights  of  the  incumbrancer,  but  claims  against 
an  estate  are  not  incumbrances.  And  in  Wade  v.  Belmier,  40  Ma  488,  it  ie 
held  that  as  to  a  prior  attaching  creditor,  the  purchaser  must  be  regarded  as 
purchasing  with  notice,  and  is  therefore  not  entitled  to  be  subrogated  to  the* 
rightB  of  a  Li'Jhif  que  trust  whose  trust  deed  the  purchase-money  has  psid  oft. 
The  principal  case  did  not  apply  under  the  cucumstsnoes  involved  in  Da/mV 
son  v.  BoberUon,  67  Id.  210. 


Evans  v.  Gibson. 

[29  jfXSSOUBI,  29.] 

Land  Belonging  to  Partnership,  ob  to  Individual  Parana,  Puav 
chased  by  Another  Partner  at  sheriff's  sale  thereof  for  a  partnership 
debt,  is  still  subject  to  levy  for  the  same  debt  if  the  execution  remains* 
unsatisfied,  and  equity  will,  it  seems,  regard  the  title  as  unchanged. 

Labd  Purchased  with  Partnership  Funds,  by  On  Partus  nr  nam 
Own  Name,  is  held  in  trust  for  the  partnership. 

Degree  in  Equity  should  Conform  to  Cabs  Maps  out  bt  Pleadings.. 

Suit  by  Jesse  R.  Evans  and  James  8.  Evans  against  James* 
Gibson.  The  allegations  of  the  petition  were  substantially  as 
follows:  Alfred  Reed  was  the  acting  partner  of  the  firm  of  A. 
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Reed  A  Co,  in  which  the  plaintiffs  were  the  other  partners! 
and  which  was  afterwards  known  as  J.  8.  Evans  &  Co.  The 
defendant  in  1854  made  a  written  contract  with  Reed  to  con- 
vey to  him,  or  the  firm,  a  certain  tract  of  land.  Reed,  it  was 
alleged,  had  delivered  over  this  contract  to  the  defendant  for 
the  pnrpose  of  defrauding  the  plaintiffs.  The  land  was  pur- 
chased by  Reed  for  the  firm,  and  he  paid  for  it  out  of  partner- 
ship property,  and  he  had  expended  about  one  thousand  two 
hundred  dollars  in  erecting  buildings  upon  the  land  out  of  the 
partnership  funds.  Reed  had  put  into  the  firm  only  a  small 
amount  of  money,  the  business  of  the  firm  being  conducted 
chiefly  upon  the  means  and  credit  of  the  plaintiffs.  Gibson  was 
to  receive  eighty  dollars  for  the  land.  He  had  received,  in  part 
payment,  goods  from  the  store  of  J.  S.  Evans  &  Co.,  to  the 
amount  of  thirty-seven  dollars  and  seventy-eight  cents;  and 
afterward*  James  S.  Evans,  intohalf  of  the  partnership,  ten- 
dered him  fifty  dollars  as  the  balance  of  the  purchase-money 
due,  and  demanded  a  deed.  In  1856  judgments  were  ren- 
dered against  the  firm,  and  under  one  of  them  execution  was 
issued  and  levied  upon  the  land  in  question,  and  James  S. 
Evans  became  the  purchaser,  and  received  a  sheriff's  deed 
thereof.  Reed  used  the  firm  moneys  for  private  purposes,  and 
upon  the  discovery  of  this  he  delivered  to  Gibson  the  agree- 
ment for  a  deed  for  the  purpose  of  injuring  the  plaintiffs,  ad- 
vising Gibson  to  contend  for  the  land  as  his,  and  to  pay  to 
Reed  a  portion  of  the  proceeds  should  he  succeed  in  maintain- 
ing the  claim.  Gibson  had  full  knowledge  of  the  fraudulent 
practices  of  Reed,  and  conspired  with  him.  The  plaintiffs 
brought  the  money  into  court  that  might  be  due  defendant 
upon  the  purchase-price  of  the  land,  and  prayed  that  the  defend- 
ant might  be  decreed  to  bring  into  court  the  agreement,  and  to 
convey  the  land  in  question  to  the  complainants.  The  evi- 
dence showed  that  the  judgment  under  which  the  land  was 
sold  was  rendered  November  1, 1856,  and  that  the  title  bond 
was  delivered  back  to  Gibson  November  21,  1856,  and  that 
the  land  was  purchased  and  improved  with  partnersnip  funds. 
When  the  evidence  was  closed,  the  court  permitted  the  plain- 
tiffs to  amend  their  petition  by  striking  out  the  name  of  Jesse 
R.  Evans  as  plaintiff,  and  rendered  a  decree  vesting  the  title 
to  the  land  in  James  S.  Evans. 

Noell  and  Carter,  for  the  appellant. 
FrisseUi  for  the  respondent. 
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By  Court,  Nafton,  J.  The  decree  in  this  ease  appears  to  be 
based  entirely  upon  the  title  acquired  by  the  plaintiff,  J.  8. 
Evans,  at  the  sale  under  execution  against  A.  Reed  &  Co.  As 
the  judgment  under  which  this  execution  issued  had  been 
obtained  on  the  first  day  of  November,  1866,  and  the  delivery 
of  the  title  bond  by  Reed  to  the  defendant  did  not  occur  until 
the  twenty-first  of  November  of  the  same  year,  the  plaintiff, 
who  purchased  at  the  sheriff's  sale,  was  supposed  to  have 
acquired  all  the  title  of  Reed,  so  that,  at  the  date  of  Reed's 
attempted  relinquishment  to  Gibson,  he  had  nothing  in  the 
land  to  relinquish.  Hence  the  decree,  after  the  name  of  Jesse 
R.  Evans  was  stricken  out  from  the  case  as  plaintiff,  was  for 
James  S.  Evans,  the  purchaser  of  Reed's  interest  at  the  sheriff's 
sale,  and  the  legal  title  of  Gibson,  the  defendant,  was  vested 
solely  in  him. 

The  judgment  of  the  court  appears  to  be  entirely  indepen- 
dent of  all  the  allegations  of  fraud  and  trust,  which  constituted 
the  very  basis  upon  which  the  petition  was  framed.  The  de- 
cree proceeds  upon  a  theory  of  the  case  not  assumed  in  the 
petition.  Although  the  judgment  against  A.  Reed  <fc  Co.,  in 
November,  1856,  the  execution,  the  sheriff's  sale  under  it,  and 
the  purchase  by  one  of  the  plaintiffs,  are  stated  in  the  petition, 
yet  they  are  not  relied  upon  as  constituting  an  independent 
ground  for  relief,  but  are  merely  referred  to  in  connection  with 
the  more  specific  charges  of  fraud  and  trust.  The  decree  is 
therefore  a  complete  departure  from  the  pleadings,  and  is 
based  upon  a  case  not  averred  in  the  petition.  Aside  from  this 
objection,  however,  which  is  merely  formal,  we  do  not  regard 
the  purchase  by  James  S.  Evans  as  having  the  effect  which 
the  circuit  court  seems  to  have  attributed  to  it. 

It  is  not  material,  in  determining  the  character  of  this  pur- 
chase, whether  the  lots  are  to  be  regarded  as  the  property  of 
the  partnership,  or  the  individual  property  of  Reed.  The 
former  is  asserted  throughout  the  petition,  and  is  the  theory 
which  the  plaintiffs  could  not  of  course  controvert  without  a 
radical  change  in  their  bill.  Upon  this  supposition,  we  have, 
then,  a  judgment  and  execution  against  a  partnership,  and 
partnership  property  levied  on  and  sold  to  one  of  the  partners. 
Will  such  a  purchase  be  regarded  in  a  court  of  equity  as 
converting  the  property  from  the  partnership  to  individual 
property  of  the  purchasing  partner?  The  debt  for  which  the 
property  is  sold  is  the  debt  of  all  the  partners,  and  the  partner 
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who  bids  is  under  as  much  obligation  to  pay  it  as  either  of  the 
others. 

If  the  lots  belonged  to  Reed,  and  not  to  the  partnership, 
would  the  purchase  transfer  the  property  from  Reed  to  J.  S.  ] 

Evans?  Each  partner  and  his  individual  property  is  liable  for 
the  debts  of  the  concern,  as  well 'as  the  partnership  property. 
If  the  sale  could  have  the  effect  of  transferring  the  title  from 
Reed  to  J.  S.  Evans,  it  is  clear  that  it  would  still,  as  the  prop- 
erty of  Evans,  be  subject  to  levy  for  the  same  debt,  if  the  ex- 
ecution remained  unsatisfied.  We  suppose  a  court  of  equity 
would  in  such  cases  regard  the  title  as  unchanged.  It  is  the 
case  of  a  tenant  in  common  buying  up  an  incumbrance,  which 
a  court  of  equity  always  has  considered  as  inuring  to  the 
benefit  of  the  common  title. 

If  this  be  so,  it  is  obvious  that  the  merits  of  this  case  will 
not  be  affected  by  the  sheriff's  sale  in  November,  1856,  and 
that  this  incident  will  not  dispense  with  the  necessity  of  an 
inquiry  into  the  allegations  of  trust  or  fraud,  and  the  case  must 
be  remanded  with  a  view  to  this  investigation. 

It  is,  however,  proper  to  add,  as  the  case  goes  back,  that  the 
petition  in  this  case,  in  any  theory  of  relief  sought,  is  singu- 
larly deficient.  There  is  no  allegation  that  the  partnership  of 
A.  Reed  &  Co.  has  ever  been  dissolved,  nor  that  any  settle* 
ment  has  ever  been  had  of  the  partnership  concerns,  nor  that 
Reed  is  indebted  to  the  partnership.  There  are  allusions  made 
in  the  petition  to  charges  of  embezzlement,  from  which  it  might 
be  inferred  that  Reed  was  no  longer  a  member  of  the  partner- 
ship, and  that  the  partnership  had  in  fact  ceased  to  do  busi- 
ness, but  these  are  mere  conjectures.  Nothing  definite  is  stated 
in  the  petition  on  these  points. 

So  far  as  the  facts  are  developed  by  the  testimony  now  in 
the  bill  of  exceptions,  it  would  seem  that  the  important  inquiry 
.  will  be  whether  the  lots  in  controversy  were  purchased  with 
partnership  funds;  if  so,  whether  the  defendant  was  aware  of 
the  equitable  interest  of  the  other  partners  at  the  time  he  pro- 
cured from  Reed  a  delivery  of  the  title  bond;  and  if  both  these 
issues  were  found  favorably  to  the  complainants,  they  are  cer- 
tainly entitled  to  a  decree  in  the  event  that  Reed  is  no  longer 
a  member  of  the  partnership,  and  that  his  aocounts  have  been 
adjusted. 

The  other  judges  concurring,  the  judgment  is  reversed,  and 
ease  remanded. 
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RHAT.TT  AOQUIBXD  WITH  PlBTHSMUUF  FUVDS  18  PaXXHERSHI?  FBOFZBXYX 

Robert*  v.  McCarty,  68  Am.  Deo.  604,  note  606;  TUUmgkatt  v.  Cbmnpiin,  67  Id. 
510;  Jon*  v.  £rooJb,69  Id.  350;  £tfcAa»  v<  Sumner,  47  Id.  306;  tee  JPfoatfcy 
▼.  CoOoim,  37  Id.  664. 

Tn  fbuksfal  oasx  cms  aoaot  boou  this  ooubt,  sad  wis  affirmed,  m 
MHo.202. 


Williams  v.  Christian  Female  College. 

L29  MlSSOUBX,  26a] 

Tb  Establish  Acrarcr  oif  Bbxalf  of  Oobpobatsoii ,  it  is  not  indispensable  to 
show  a  written  authority,  or  vote,  or  resolution  of  the  corporation. 

Sciraacrr  of  Munrew  or  Boabd  of  Tbustibs  of  CoBFomeZKW  made  dnr* 
ing  a  session  of  the  board,  and  allowed  to  pass  nnoontradicted,  although 
evidence  against  the  board,  is  not  conclusive. 

AUTHORITY  OF  COMMHTQ  OF  BOABD  OF  TeUBTXB  OF  COSPOBATIOif  TO  SUB- 
MIT Mattkb  to  Abbitration,  and  a  ratification  of  the  award  by  the  cor- 
poration, is  not  conclusively  proved  by  evidence  that  a  member  of  the 
committee  stated,  without  contradiction,  during  a  session  of  the  board, 
that  he  and  another  had  been  appointed  by  the  board  as  a  committee  to 
settle  the  claim,  and  that  the  award  had  been  made  under  the  direction 
of  the  committee,  and  was  not  unsatisfactory  to  it,  and  that  the  commit- 
tee did  not  report  because  of  a  mere  inconvenience. 

iHBTKUcnoir  whose  Object  m  to  Dbolabjc  Facts  Eotxmratkd  thereto  to 
be  Competent  Evidence  xn  Case  is  properly  refused,  since  the  court, 
by  admitting  the  evidence,  has  already  declared  it  competent. 

Action  to  recover  amount  awarded  to  plaintiff  as  the  value 
of  improvements  constructed  by  plaintiff  upon  the  grounds  of 
the  defendant.  The  arbitrators  who  estimated  the  value  of 
the  improvements  and  made  the  award  were  chosen  by  the 
plaintiff  and  by  Douglass  and  Stone  who  were  members  of  the 
board  of  trustees  of  the  defendant.  To  show  that  the  award 
was  made  under  the  authority  of  the  board  of  trustees,  or  that 
it  was  ratified  by  them,  the  plaintiff  relied  upon  the  testimony 
of  one  Field,  who  stated  that  he  had  been  authorized  by  the 
plaintiff  to  present  the  award  to  the  board  of  trustees  for  pay- 
ment, and  he  accordingly  appeared  at  a  meeting  of  the  board 
and  presented  the  award  while  the  board  was  organized  and 
acting  officially,  and  thereupon  Stone,  the  member  of  the 
board  mentioned  above,  stated  to  the  board  that  he,  Douglass, 
and  another  had  been  appointed  by  the  board  as  a  committee 
for  the  purpose  of  settling  the  claim  of  the  plaintiff;  that  the 
award  had  been  made  under  the  direction  of  this  committee, . 
and  it  was  not  unsatisfactory  to  the  committee,  and  would  have 
been  reported  on  by  the  committee  to  the  board,  but  that  oer* 
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tain  books  had  been  removed  from  the  college,  and  that  he 
desired  to  be  discharged  from  the  committee,  and  that  some 
other  member  be  appointed  in  his  place,  and  thereupon  sev- 
eral other  persons  were  added  to  the  committee;  that  nothing 
was  said  about  carrying  out  the  award  or  approving  the  same 
by  the  board.  Witness  understood  that  the  additional  mem- 
bers were  added  for  the  purpose  of  adjusting  the  plaintiff's 
claims.  The  court  refused  to  give  the  second  instruction  asked 
by  the  plaintiff,  which  was  as  follows:  "The  fact  that  the 
award  sued  on  was  submitted  to  defendant's  board  of  trustees 
whilst  assembled  and  acting  in  their  official  capacity,  and  the 
declaration  of  a  member  of  said  board  then  and  there  made, 
and  not  controverted  or  denied,  that  the  same  had  been  made 
under  a  submission  by  a  committee  appointed  by  said  board, 
of  which  committee  Stone  and  Douglass  were  members,  is  evi- 
dence that  the  submission  by  Stone  and  Douglass  was  under 
the  authority  of  said  board."  The  plaintiff  took  a  nonsuit, 
with  leave,  etc. 

Guitar  and  Gordon,  for  the  plaintiff  in  error. 
Prewitt,  for  the  defendant  in  error. 

By  Court,  Napton,  J.  The  only  question  presented  by  the 
record  is,  whether,  under  the  circumstances,  the  circuit  court 
was  warranted  in  refusing  to  give  the  second  instruction 
which  the  plaintiff  asked.  The  case  was  tried  by  the  court 
without  a  jury.  The  object  of  the  refused  instruction  seems 
to  be  to  procure  from  the  court  a  .declaration  of  law,  that  a 
statement  by  a  member  of  the  board  of  trustees,  made  during 
the  session  of  the  board,  being  allowed  to  pass  uncontradicted, 
is  to  be  considered  as  binding  the  board.  This  is  going  fur- 
ther, we  think,  than  the  authorities  will  warrant. 

There  is  no  doubt  that  in  order  to  establish  an  agency  from 
a  corporation,  or  an  authority  in  a  known  and  recognized 
agent  to  do  certain  acts  on  behalf  of  a  corporation,  it  is  not 
indispensable  to  show  a  written  authority,  or  vote,  or  resolution 
of  the  corporation.  In  the  present  case,  however,  there  was  an 
attempt  to  prove  an  authority  on  the  part  of  the  committee  to 
submit  the  matter  in  dispute  between  plaintiff  and  defendant 
to  arbitration  by  the  mere  declaration  of  one  of  the  committee. 
This  is  not  like  the  case  of  recognized  and  regular  officers,  such 
as  cashier  of  a  bank,  or  secretary  of  a  board,  where  the  cor- 
poration has  been  in  the  habit  of  adopting  or  ratifying  every* 
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done  by  them  in  a  certain  routine  of  duties.  Here  is  a 
temporary  committee  of  the  board  submitting  a  disputed  claim 
to  arbitration,  which  they  say  the  board  referred  to  them 
with  authority  to  settle.  If  the  authority  to  settle  implied 
power  to  refer  to  arbitration,  still  it  would  seem  that  in  order 
to  make  the  award  binding  on  the  board,  the  committee  must 
first  approve  of  it  and  report  it  to  the  board  as  their  settle- 
ment. The  declaration  of  Stone,  referred  to  in  this  case,  did 
not  show  any  final  report  of  the  committee,  but  that  the  com- 
mittee  failed  to  take  further  action,  by  reason  of  some  other 
difficulty  which  sprung  up. 

But  it  is  clear  that  the  declaration  of  Stone,  or  any  other 
individual  corporator,  made  in  the  presence  of  the  board  with- 
out contradiction,  was  not  of  itself  conclusive  as  a  ratification 
of  the  board.  The  mere  silence  or  inaction  of  the  board,  under 
such  circumstances,  ought  not  to  be  regarded  as  conclusive. 
The  subsequent  reference  to  the  same  committee,  with  a  change 
of  some  of  its  members,  shows  that  such  was  not  the  under- 
standing of  the  board. 

If,  then,  the  object  of  the  instruction  was  to  declare  that 
admissions  of  one  or  more  trustees  were  conclusive,  the  instruc- 
tion asked  was  properly  refused.  But  if  the  object  of  the 
instruction  was  simply  to  declare  that  the  facte  enumerated 
in  it  were  competent  evidence  in  the  case,  the  refusal  to  give 
such  an  instruction  could  not  be  error,  as  the  court,  by  admit- 
ting the  evidence,  had  already  declared  it  competent  The 
only  reasonable  interpretation  to  be  placed  upon  the  refusal 
on  the  part  of  the  court  when  discharging  the  functions  of  both 
court  and  jury  to  give  such  an  instruction,  would  seem  to  be 
that  the  facts  referred  to  in  the  instruction,  although  consid- 
ered competent  evidence,  were  not  regarded  by  the  court  as 
satisfactory  to  the  court  sitting  as  a  jury  upon  the  question  of 
ratification.  Regarded  in  either  point  of  view,  there  was  no 
error  in  refusing  the  instruction. 

Judgment  affirmed. 

The  other  judges  concurred. 

Acts  or  Oobpobation  Bvzdxkcud  bt  Vora,  Wurnor  ob  Uhwursv, 
we  as  binding  upon  it  and  as  complete  authority  to  its  agents,  as  the  most 
solemn  acts  done  under  the  corporate  seal,  when  no  particular  mode  is  pre- 
scribed by  the  act  of  incorporation:  Abby  v.  Billups,  72  Am.  Dec.  143,  note 
148.  Where,  at  a  meeting  of  a  board  of  directors  of  a  corporation  formed  for 
purposes  of  pecuniary  profit,  an  act  is  ordered  to  be  done,  without  objection, 
either  then  or  subsequently  mads,  to  the  regularity  of  the  meeting  by  any 
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director  or  stakeholder,  and  the  act  thus  authorized  is  subsequently  performed, 
its  legality  cannot  afterwards  be  questioned  in  a  suit  in  equity  on  the  ground 
of  irregularity:  Samuel  v.  HoUaday,  Woolw.  410,  citing  the  principal  case. 

Ratification  by  Corporation  of  Acts  of  its  Officers:  See  BurriU  v. 
Nahant  Bank,  36  Am.  Deo.  396;  Merchants'  Bank  v.  Central  Bank,  44  Id.  680; 
Bank  qf  Alabama  r.  Chmegyi,  46  Id.  27S\  and  notes. 


Dutghbb  v.  Hill. 

[29  Missouri,  37L] 

LUNATIC    SHOULD    RECEIVE    NOTICE    OF    INQUISITION    OF    LUNACY,    OB   BE 

Bkouoht  before  Court,  or  it  should  appear  from  the  proceedings  why 
notice  was  not  given  or  his  attendance  required. 

Validity  of  Sals  of  Land  of  Supposed  Lunatic  Mask  under  Order 
of  Court,  by  his  guardian  appointed  under  inquisition  of  lunacy,  cannot 
be  attacked  in  a  collateral  proceeding  on  the  ground  of  the  want  of  notice 
to  the  alleged  lunatic,  of  the  taking  of  the  inquisition. 

Inquisition  of  Lunacy  cannot  be  Objected  to  in  Collateral  Proceed- 
ing, as  void  for  want  of  notice  to  the  alleged  lunatic  after  he  has  applied 
to  the  court  to  be  relieved  from  the  custody  of  the  guardian  appointed 
under  the  inquisition,  on  the  ground  that  he  has  been  restored  to  loaeon, 
for  such  application  is  an  admission  of  record  that  the  proceedings  against 
him  were  valid. 

Action  in  the  nature  of  ejectment.  The  defendant  claimed 
title  under  a  deed  executed  by  the  guardian  of  the  plaintiff 
and  gave  in  evidence  the  proceedings  of  the  county  court  upon 
an  inquisition  into  the  sanity  of  the  plaintiff,  under  which  the 
guardian  was  appointed,  and  the  proceedings  of  that  court 
upon  the  sale  of  the  land.  The  plaintiff  did  not  appear  from 
the  evidence  to  have  had  notice  of  the  inquisition,  but  in  all 
other  respects  the  proceedings  were  regular,  and  the  sale  had 
the  sanction  of  the  county  court.  After  the  sale  and  before  the 
commencement  of  this  action,  the  plaintiff  had,  upon  applica- 
tion to  the  court,  been  duly  declared  of  sound  mind,  and  restored 
to  the  management  of  his  own  affairs.  The  court  refused  the 
defendant's  request  for  the  following  declaration  of  law:  "Al- 
though the  plaintiff  may  not  have  had  notice  of  the  proceedings 
had  in  the  probate  court  of  Moniteau  county,  by  which  he  was 
declared  of  unsound  mind  and  incapable  of  managing  his  own 
affairs,  still,  if  said  proceedings  were  regular  in  all  other  re- 
spects, the  finding  of  the  court  ought  to  be  for  the  defendant" 

Parsons,  for  the  plaintiff  in  error. 

Boss  and  Ewing,  for  the  defendant  in  error. 
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By  Court,  Scorn,  J.  The  plaintiff  was  found  to  be  a  lunatic, 
under  the  statute  concerning  insane  persons.  A  guardian  was 
thereupon  appointed  for  his  person  and  estate,  who,  proceeding 
in  conformity  to  law,  procured  an  order  for  the  sale  of  the  real 
estate  of  the  lunatic  for  the  payment  of  his  debts.  His  land 
was  accordingly  sold  and  conveyed  by  the  guardian,  whose 
proceedings  were  approved.  This  suit  is  brought  by  the  luna- 
tic to  recover  a  portion  of  the  land  thus  sold.  It  is  an  action 
of  ejectment,  and  is  founded  on  the  ground  that  there  was  no 
notice  to  the  lunatic  of  the  inquisition  by  which  he  was  found 
such. 

The  statute  is  silent  on  the  subject  of  notice  to  the  lunatic; 
but  directs  that,  in  proceedings  under  it,  the  county  court  may, 
in  its  discretion,  cause  the  person  alleged  to  be  of  unsound 
mind  to  be  brought  before  the  court.  Whether  this  provision 
is  a  substitute  for  the  notice,  and  was  designed  to  leave  it  to 
the  discretion  of  the  court  whether  the  alleged  lunatic  should 
have  notice,  and  should  be  present  at  the  making  of  the  inqui- 
sition, we  will  not  determine,  as  on  any  construction  of  the 
statute,  we  are  of  opinion  it  should  appear  from  the  proceed- 
ings why  the  notice  was  not  given,  or  the  attendance  of  the 
person  of  unsound  mind  required.  On  general  principles,  per- 
sons should  have  notice  of  proceedings  in  courts  by  which  their 
rights  are  to  be  affected,  otherwise  those  proceedings  will  not 
bind  them.  Judgments  rendered  without  notice  are  not  bind- 
ing. If  the  regularity  of  these  proceedings  had  been  questioned 
in  a  direct  proceeding,  no  doubt  it  should  have  been  corrected; 
but  after  considerable  examination,  we  have  not  been  able  to 
find  a  single  case  in  touch  it  has  been  held  that  the  validity 
of  a  sale  of  the  land  of  a  supposed  lunatic,  made  by  his  guar- 
dian, can  be  attacked  in  a  collateral  proceeding  on  the  ground 
of  the  want  of  notice  of  taking  the  inquisition  by  which  the 
supposed  lunatic  was  found  to  be  such.  The  cases  of  Willis  v. 
Willis,  12  Pa.  St.  159,  and  of  Bethea  v.  McLervnon,  1  lied.  L.  523, 
on  the  contrary,  maintain  that  the  want  of  such  notice  cannot 
be  taken  advantage  of  in  a  collateral  action.  These  cases  do 
not  appear  to  have  been  determined  with  reference  to  the  local 
laws  of  those  states,  but  on  general  principles.  This  case  is  an 
attempt  to  carry  further  the  principle  that  a  judgment  against 
a  party  without  notice  is  void.  Here,  an  irregularity  occurred 
in  appointing  an  agent,  trustee,  or  officer,  of  which  advantage 
might  be  taken  by  appeal  or  writ  of  error.  After  his  appoint- 
ment, the  agent  instituted  proceedings  in  conformity  to  law  to 
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have  an  estate  sold,  which  was  sold  accordingly.  Now,  the 
party  affected  by  the  improper  appointment  of  the  agent  would 
have  the  proceeding  for  the  Bale  of  the  land  declared  null  and 
void,  to  the  injury  of  an  innocent  purchaser,  although  that  pro- 
ceeding in  itself  is  all  regular,  and  its  imperfection  grows  out 
of  a  matter  entirely  collateral  to  it. 

The  proceedings  under  the  law  concerning  insane  persons 
are  not  like  a  final  judgment,  which  is  unalterable  after  the 
end  of  the  term  at  which  it  was  rendered.  They  are  in  fieri 
like  a  cause  pending;  and  irregularities  in  them,  or  defects  of 
the  record,  may  be  obviated  at  any  time  so  long  as  the  lunatio 
is  under  the  control  of  the  guardian  appointed  for  him.  It 
was  competent  to  the  court  to  discharge  the  lunatio  at  any 
time  from  the  care  and  custody  of  his  guardian,  so  soon  as 
it  was  informed  of  the  irregularity  of  the  proceeding.  U, 
instead  of  demanding  to  have  the  proceedings  set  aside  by 
reason  of  their  irregularity,  by  which  the  record  might  have 
been  amended  so  as  to  show  that  there  was  no  cause  of  com- 
plaint, the  plaintiff  came  into  court  and  asked  to  be  relieved 
from  the  custody  of  the  guardian  appointed  for  him,  on  the 
ground  that  he  had  been  restored  to  his  reason,  he  thereby 
made  a  Bolemn  admission  of  record  that  the  proceedings 
against  him  were  valid,  and  he  should  not  now  be  permitted 
to  say  that  they  were  otherwise,  and  thus  take  advantage  of 
his  neglect  to  object  to  the  proceedings,  when,  if  the  objection 
had  been  made,  the  record  might  have  been  amended  so  as 
to  remove  the  ground  of  his  complaint.  And  this  argument 
answers  the  objection  that  the  plaintiff  had  no  notice  of  the 
proceedings,  so  that  he  could  not  appeal  or  take  a  writ  of 
error.  For  although  he  did  not  appear  until  after  the  land 
had  been  sold,  yet,  when  he  did  appear,  he  acknowledged  the 
validity  of  the  proceedings  under  which  it  was  sold;  and 
having  obtained  the  advantage  he  proposed  by  this  admis- 
sion, he  should  not  now  be  permitted  to  retract  it,  to  the 
prejudice  of  an  innocent  purchaser. 

If  all  the  proceedings  in  relation  to  the  lunatio  are  looked 
upon  as  composing  one  record,  as  they  should  be,  we  cannot 
say  that  upon  that  record  the  plaintiff  can  now  sustain  an 
objection  to  the  regularity  of  the  inquisition* 

Judgment  reversed. 


Vouthtabt  AmjuujrcB  Cuues  Waht  or  Nonca  in 
luaoy:  Boger$Y.  Walter,  47  Am.  Deo.  47a    Notice  of 
appointment  of  a  guardian  are  neoeeeary:  JUmm  v.  ItpiiaYe,  S6  Id. 
v.  Jokmmd,  41  Id.  448. 
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Duncan  v.  Matnby. 

[99  MX8S0UBI,  888.] 

Mbasubb  or  Damaobs  nr  Acnox  by  Dbtshdabt  nr  Exmotrnas  aoaxbs* 
Sbbbiii;  for  irregularities  in  the  sale  of  bis  property,  are  such  damages  as 
are  the  nature!  end  legal  oonsequence  of  the  irregularities  complained  ol 
He  eannot  fix  the  measure  of  hie  damages  by  making  a  voluntary  pay- 
ment to  the  purchaser  to  recover  the  property. 

Xfoium  ow  Lbtt  oh  Land  bbkd  hot  bb  Givbs  bt  flmmi  10  Bjlbuutiob 
Dbtebiubt  to  constitate  a  valid  levy. 

TO  OOBBTITUTB  VAUD  LbVT  OB  LaHD,  8HBBirr  BBXD  BOT  Go  UPOB  LtABD 

if  he  is  sufficiently  Informed  to  describe  it  properly,  where  the  statute 
provides  that  he  is  bound  to  go  upon  the  land,  or  sufficiently  near  it,  if 
neoessary,  in  order  to  describe  it  properly. 

Buocbbbibo  Shbbiff  mat  abd  must  Adopt  Lboal  abd  Bboulab  Aon  of 
his  Fbxdbgbsbob.  or  of  the  coroner,  in  part  execution  of  process. 

Omission  in  Advbjexisbnsbt  or  Nabs  or  Oornrrr  nr  Which  Labds  Sold 
ob  Execution  abb  Situated  is  not  necessarily  injurious  to  the  defend* 
ant  in  execution. 

If  Levy  ob  Land  n  Pbopsblt  Madb,  Isjbcaxb  or  DasoBirnoB  afterwards 
made  in  copying  the  levy  upon  the  back  of  the  execution  wul  not  affect 
the  legality  of  the  sale. 

Whbkb  Law  is  Silent  as  to  What  shall  Oonbtitutb  Evxdbbob  or  Levi 
ob  Land,  it  will  be  sufficient  if  a  memorandum  of  the  levy  be  made  on 
a  separate  paper  and  copied  upon  the  writ  before  its  return;  and  the  offi- 
cer may  use  his  advertisement  as  evidence  of  the  levy  in  making  his 
return  to  the  writ. 

When  Instrument  or  Whatever  Solemnity  is  Ottered  Mebelt  as 
Admission  made  by  party  executing  it,  it  is  competent  for  him  to  ex* 
plain  it. 

Action  to  recover  damages  for  sale  of  plaintiff's  land  under 
execution  by  the  defendant  as  sheriff.  The  plaintiff  alleged 
that  he  had  no  notice  of  the  execution,  that  no  legal  levy  was 
made  on  the  land,  and  that  it  was  sold  without  being  adver- 
tised in  due  form  of  law.  The  execution  first  came  into  the 
hands  of  a  former  sheriff,  and  upon  his  resignation  into  the 
hands  of  the  coroner,  and  afterwards  into  the  hand  of  the  de- 
fendant. It  came  into  the  hands  of  the  coroner,  together  with 
a  copy  of  an  advertisement  for  the  sale  of  the  land.  From 
this  copy  he  indorsed  on  the  execution  a  levy  on  the  land,  in 
which  indorsement  there  was  a  misdescription,  part  of  the 
land  being  described  as  a  portion  of  section  20  instead  of 
section  26.  The  copy  of  the  advertisement  in  which  the 
land  was  oorrectly  described  he  caused  to  be  published  in  a 
newspaper.  This  advertisement  was  signed  by  the  coroner, 
and  was  ruled  out  when  offered  in  evidence  by  the  defendant. 
The  plaintiff  had  previously  introduced  the  deed  of  the  de- 
fendant, in  which  he  recited  that  the  execution  was  delivered 
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to  him,  and  that  he  levied  upon  the  land;  that  he  advertised 
the  sale  and  sold  the  land.  The  plaintiff  was  not  notified 
of  the  writ  or  levy.  Judgment  for  the  plaintiff.  The  opinion 
in  other  respects  sufficiently  states  the  case. 

Loan,  for  the  plaintiff  in  error. 

Vories  and  Varies,  for  the  defendant  in  error. 

By  Court,  Scott,  J.  This  is  one  of  those  suits,  becoming  so 
common  under  our  present  practice  act,  from  which  it  is  im- 
possible to  ascertain  what  legal  idea  was  in  the  mind  of  the 
attorney  at  the  time  he  wrote  the  petition.  It  is  alleged  that 
the  plaintiff,  "  for  the  purpose  of  getting  back  the  property 
illegally  sold,  had  to  pay  out  and  expend  and  otherwise  incur 
liability  to  the  amount  of  two  hundred  dollars."  The  petition 
then  concludes  with  the  averment  that,  by  reason  of  said  ille- 
gal levy,  proceedings,  and  sale  of  said  land,  the  plaintiff  has 
been  damaged  in  the  sum  of  two  hundred  dollars,  for  which 
he  prays  judgment.  We  infer  from  this  that  the  plaintiff 
claims  as  damages,  and  as  the  measure  of  the  loss  he  has  sus- 
tained, the  two  hundred  dollars  he  paid  to  obtain  the  restoration 
of  the  property  sold.  It  is  admitted,  then,  that  the  sale  passed 
title.  If  that  was  the  case,  then  the  irregularity  of  the  sale  did 
not  make  it  invalid.  If  the  plaintiff  then  sustained  an  injury, 
it  must  have  been  by  reason  of  the  irregularities  of  which  com- 
plaint is  made.  Now,  how  does  he  make  it  appear  that  the 
payment  by  him  of  two  hundred  dollars  was  a  natural  and 
legal  consequence  of  the  irregularities?  If  any  irregularity 
had  been  committed  by  the  officer  in  conducting  the  sale,  and 
that  irregularity,  being  known  to  the  by-standers,  had  damped 
the  ardor  of  bidders,  or  in  any  manner  caused  a  diminution 
of  the  sum  that  would  otherwise  have  been  realized  from  the 
sale,  the  plaintiff  would  be  entitled  to  recover  the  damages  he 
could  show  he  had  sustained  by  reason  of  the  misconduct  of 
the  officer;  but  he  does  not  allege  that  the  property  was  sacri- 
ficed, or  that  the  sale  was  injuriously  affected  by  the  matters  of 
which  he  complains.  That  he  gave  two  hundred  dollars  to 
regain  his  property  is  no  evidence  of  the  extent  of  the  loss  he 
sustained,  or  that  payment  was  no  legal  and  natural  conse- 
quence of  the  misconduct  of  the  officer.  Such  payment  may 
have  been  prompted  by  motives  with  which  the  sheriff  had 
nothing  to  do,  and  which  ought  not  to  have  affected  him. 
Had  his  malice  prompted  the  plaintiff  to  pay  ten  thousand 
dollars  for  the  restoration  of  his  property,  could  he  have  ex- 
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pected  to  recover  that  sum?  He  had  no  right  to  fix  the  mea» 
are  of  his  damages  by  a  voluntary  payment. 

We  will  now  examine  the  breaches  of  duty  of  which  the 
plaintiff  complains  the  officer  was  guilty.  One  of  them  is 
that  no  levy  was  made.  Our  statute  regulating  executions 
declares  that  the  word  "  levy  "  shall  be  construed  to  mean  the 
actual  seizure  of  the  property  by  the  officer  charged  with  the 
execution  of  the  writ:  Sec.  74.  This,  of  course,  only  applies 
to  property  capable  of  being  seised.  The  act  regulating  fees 
directs  that  when  an  execution  is  served  on  real  estate,  the 
officer  shall  be  bound  to  go  on  the  land,  or  sufficiently  near  it, 
if  necessary,  in  order  to  describe  it  properly:  Sec.  13.  Now,  it 
will  be  seen  that  the  law  is  silent  as  to  any  notice  to  the  de- 
fendant in  the  execution  being  requisite  to  constitute  a  valid 
levy,  and  also  as  to  the  manner  in  which  a  levy  shall  be  evi- 
denced. There  is  nothing  in  the  case  which  shows  that  it  was 
necessary  to  go  on  land  to  make  a  levy,  which  is  not  required 
if  the  officer  is  otherwise  sufficiently  informed  in  relation  to 
the  property  to  describe  it  properly. 

The  twenty-fifth  and  thirty-fourth  sections  of  the  act  regu- 
lating executions  giving  the  defendants  the  right  to  elect  on 
what  property  executions  shall  be  levied,  and  the  order  in 
which  the  property  shall  be  offered  for  sale,  are  silent  as  to 
notice  by  the  sheriff  to  those  defendants.  This  is  a  subject  far 
legislation,  and  the  courts  cannot,  without  assuming  duties 
which  do  not  properly  belong  to  them,  make  rules  in  relation 
to  it  A  good  officer,  when  it  is  practicable,  will  always  inform 
a  party  of  an  execution  he  may  have  against  him,  if  he  believes 
he  is  not  aware  of  it,  and  will  confer  with  him  before  he  makes 
a  levy.  But  the  defendant  may  be  out  of  the  way;  he  may  be 
out  of  the  county;  or,  knowing  the  shortness  of  time  in  which 
a  levy  and  advertisement  must  be  made,  he  may  keep  out  of 
the  reach  of  the  officer,  and  thus  prevent  a  levy  in  time  to  make 
a  sale  before  the  return-day  of  the  process.  In  this  way  many 
abuses  would  creep  in  which  would  be  beyond  any  power  of 
correction  the  courts  possess.  The  law  seems  to  have  left  to 
defendants,  against  whom  executions  have  been  issued,  the 
duty  of  taking  notice  of  the  fact.  It  is  generally  known  to 
defendants,  and  laws  are  adapted  to  the  cases  which  most  fre- 
quently occur.  In  the  event  of  abuse  by  the  officer,  or  of  col- 
lusion with  the  plaintiff  or  others,  the  courts  can  give  redress 
by  virtue  of  the  control  they  possess  over  the  execution  of  their 
process. 

Am.  Dm.  Vol.  LXXVH— «7 
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It  is  singular  that,  under  the  circumstances,  the  court  should 
have  instructed  the  jury  that  the  defendant  admitted  that  he 
did  not  advertise  the  land.  The  defendant,  in  making  the 
sale,  acted  as  the  successor  in  office  to  another.  He  had  been 
in  office  but  a  few  days  before  the  sale.  In  order  to  make  a 
sale  at  the  return  term  of  the  court,  it  was  necessary  to  adopt 
the  levy  and  advertisement  of  his  predecessor,  and  carry  on 
the  execution  of  the  process  begun  by  the  officer  whom  he  suc- 
ceeded, and  it  is  stated  expressly  in  the  answer  that  the  land 
was  advertised  by  the  officer  whom  he  replaced,  and  yet  the 
court  instructs  the  jury  that  he  admitted  that  he  did  not  adver- 
tise the  land,  and  gives  no  explanation  of  the  object  of  the 
instruction.  Now,  what  was  the  purpose  of  such  an  instruc- 
tion? Was  it  to  declare  that  the  successor  in  the  sheriff's  office 
could  not  adopt  the  act  of  his  predecessor  in  part  execution  of 
process?  Was  he  not  bound  to  do  it?  Could  he  subject  the 
defendant  to  the  cost  of  another  levy  and  advertisement  with- 
out incurring  a  liability  to  an  action?  It  is  not  maintained 
that  the  successor  must  adopt  the  acts  of  his  predecessor  if  he 
is  satisfied  that  they  are  illegal  and  irregular. 

The  plaintiff  does  not  show  that  he  sustained  any  damage 
by  reason  of  the  omission  in  the  advertisement  of  the  name  of 
the  county  in  which  the  lands  were  situated.  It  is  generally 
known  that  the  sheriff  of  one  county  cannot,  under  an  execu- 
tion, sell  lands  lying  in  another;  nor  is  it  shown  how  he  was 
damaged  by  the  mistake  he  made  in  copying  the  description 
of  the  land  levied  on.  The  evidence  shows  that  the  land 
advertised  was  the  land  sold,  and  it  is  hard  to  see  how  a  mis- 
take in  copying  a  levy  from  another  paper  on  the  back  of  the 
execution  could  prejudice  the  plaintiff.  If  the  levy  was  prop- 
erly made,  a  mistake  afterwards  committed  in  copying  it 
could  not  affect  the  legality  of  the  sale.  We  have  already 
.said  that  the  law  is  silent  as  to  what  shall  be  the  evidence  of 
a  levy;  but  if  a  levy  is  made,  and  a  memorandum  made  of  it 
on  a  separate  piece  of  paper,  and  that  memorandum  before  the 
return  of  the  writ  is  copied  on  it,  we  see  no  objection  to  the 
regularity  of  such  a  course,  nor  to  the  officer  using  his  ad- 
vertisement as  evidence  of  a  levy  in  making  his  return  to  the 
writ.    The  plaintiff's  own  witness  explains  this  whole  matter. 

The  court  erred  in  rejecting  as  evidence  the  advertisement 
of  the  sale.  If  it  be  said  that  it  was  inadmissible  because  it 
contradicted  the  defendant's  deed,  it  may  be  answered,  that, 
although  a  deed  cannot  be  contradicted  when  used  as  evident* 
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of  the  agreement  and  understanding  of  the  parties  to  it,  yet 
this  deed  was  offered  in  evidence  by  the  plaintiff  merely  as  an 
admission  of  the  defendant,  and  the  role  is,  that  when  an 
instrument,  of  whatever  solemnity  it  may  be,  is  offered  merely 
as  an  admission  made  by  the  party  executing  it,  it  is  always 
competent  to  him  to  explain  it,  and  to  show  that  he  was  under 
a  mistake  in  making  it,  or  to  prove  any  other  circumstanoes 
which  will  do  away  with  the  effect  of  the  admission. 
Reversed  and  remanded. 

The  other  judges  concurred. 


Failubb  to  Advzrtisb  m  Manner  Pointed  out  by  Skatutb  does  not 
vitiate  sale,  bat  the  sheriff  may  be  liable  for  any  loss  so  occasioned:  Jokneom 
t.  Reeee,  73  Am.  Dec  757,  note  709;  Hendrkkr.  Demi*,  Id.  7s*w 

Ar  Common  Law  and  bt  Statute  or  Caldobnia,  Fobmxb  Sheriff  must 
Complete  Execution  of  final  process  which  he  began  to  execute  before  the 
election  and  qualification  of  the  new  aherh%  and  he  must*  though  oat  of  offioe, 
execute  the  conveyance  of  real  property  aold  by  him  before  the  qualification 
of  hie  successor:  PeopU  v.  Boring,  68  Am.  Deo.  331,  note  338;  Tyree  v.  Wileon, 
68  Id.  213>  and  note.  An  execution  is  not  began  before  a  levy  is  made,  and 
if  the  succeeding  iheriff  is  inducted  before  levy  he  is  the  proper  person  to 
execute  the  writ:  Bondurant  v.  JEtybrd,  35  Id.  83.  The  saooeeding  sheriff 
may  adopt  the  levy  of  his  predecessor  and  proceed  with  the  advertisement, 
sale,  and  deed;  and  so  if  the  original  sheriff  who  makes  the  levy,  instead  of 
handing  over  to  his  successor  the  writ,  chooses  tto  proceed  under  the  statute 
and  complete  the  sale,  it  is  also  valid:  Kane  v.  McCown,  65  Mo.  197,  citing 
the  principal  case.  A  sheriff  who  has  levied  an  execution  upon  land  by 
merely  indorsing  a  levy  upon  his  writ,  and  has  subsequently  turned  over  the 
writ  to  his  successor,  cannot  afterwards  proceed  to  sell  and  convey  the  lands 
of  the  execution  defendant,  and  his  deed  will  convey  no  title:  Merchant?  Bamk 
v.  Earrieon,  39  Id.  4SZ,  443,  citing  the  principal  case. 

Measure  or  Damages  nr  Action  on  Sheriff's  Bond  is  the  loss  suffered  by 
.the  party  by  reason  of  the  breach  of  the  condition  of  the  bond:  Perkins  v. 
Oiia,  33  Am.  Dec  249. 

8umcEDroT  of  Description  of  Land  in  Lett:  See  Brigamee  v.  JhsaV* 
Leeeee,  57  Am.  Deo.  779,  and  oases  cited  in  the  note  782. 


Attbbbeey  v.  Powell* 

[9  Missouri,  49a] 

Iboubbibtent  Defenses  cannot  bb  Sit  up  in  Answer  when  statate  re- 
quires pleadings  to  be  verified. 

Answxb,  in  Action  of  Slandxb  cannot  Contain  Both  Denial  and  Juan- 
FICATION  of  the  slanderous  words,  where  the  statute  requires  the  plead* 
ings  to  be  verified. 

GENERAL  ISSUE  IB  AnftLMinm  UNDER  Oodb  8tbtem  of  Plbadino,  and  a 
defendant  cannot,  under  a  denial,  show  that  alleged  slanderous  words 
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were  not  nwlieiously  spoken,  or  did  not  amount  to  slander;  bat,  in  such 
0M6,  he  must  state  the  circumstances  under  which  they  were  spoken  in 
order  to  show  absence  of  malice. 
IfKUMxnro  GxRcuMBTAVGfls  Skrve  ohlt  to  Rkntob  Damaobbv  and  do  not 
constitute  a  defense  to  the  action,  and  when  set  np  in  an  answer,  the 
pleader  should  state  that  they  are  in  mitigation  of  damages,  otherwise 
the  court  would  be  warranted  in  striking  them  out  as  not  amounting  to 


Avbwxk  MnxLT  Statdiq  that  Allkxd  Slanderous  Words  abb  Tbui 
is  insufficient  under  the  oode  system  as  a  justification;  it  should  state  the 
facts  which  go  to  constitute  the  crime  or  offense  imputed,  so  that  an  is- 
sue of  either  law  or  fact  may  be  framed. 

Dkglabatiok  nr  Acnoic  or  Slasher,  ion  CHABonra  Pbbjubt,  defective  in 
not  stating  how  alleged  perjury  was  said  to  hare  been  committed,  may 
be  aided  by  a  plea  of  justification  setting  out  the  circumstances. 

InxRUcrnoN  nr  Aanov  of  Slasdxr  is  Leesly  to  Mihl»at>  Jusr  when  it 
refers  to  them  to  determine  whether  the  defendant,  "in  substance," 
spoke  or  published  the  words  charged,  without  explaining  what  meaning 
the  law  attaches  to  those  words  in  such  a  connection. 

Action  for  speaking  slanderous  words  by  which  the  plain- 
tiff was  alleged  to  have  been  charged  with  perjury.  The  de- 
fendant demurred  to  the  petition,  and  the  demurrer  being 
overruled,  filed  an  answer,  in  which  he  denied  (he  speaking  of 
the  slanderous  words  alleged,  and  also  pleaded  truth  in  justi- 
fication.   Judgment  was  for  the  plaintiff. 

Hendrick,  Johnson,  and  Ballou,  for  the  plaintiff  in  error. 
Freeman,  for  the  defendant  in  error. 

By  Court,  Scott,  J.  The  object  of  the  present  practice  act 
was  to  introduce  truth  and  simplicity  in  pleadings.  The  act 
requires  that  the  pleadings  should  be  verified  by  affidavit 
This  requirement  must  necessarily  exclude  inconsistent  an- 
swers. As  an  answer  in  justification  of  a  charge  for  slander 
must  admit  the  speaking  of  the  slanderous  words,  the  de- 
fendant cannot  deny  and  justify  the  speaking  of  words  at  the 
same  time.  To  be  satisfied  of  this,  it  would  seem  only  to  be 
necessary  to  place  the  two  answers  in  juxtaposition.  Under 
the  old  system,  the  speaking  of  the  slanderous  words  might  be 
denied  in  one  plea  and  justified  in  another,  but  that  cannot 
now  be  permitted.  What  were  consistent  or  inconsistent  pleas 
under  the  old  practice,  where  the  pleadings  were  not  required 
to  be  verified,  is  a  very  different  question  from  what-are  con- 
sistent or  inconsistent  answers  under  the  practice  now  prevail* 
ing,  where  all  the  pleadings  are  required  to  be  sworn  to.  The 
statute  allows  different  consistent  defenses  to  be  separately 
stated  in  the  same  answer:  R.  C.  1855,  art  69  sec  14.    In 
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New  York,  whence  our  practice  act  comes,  there  is  a  diversity 
of  opinion  in  the  courts  on  this  question.  The  weight  of  reason 
is  with  those  who  hold  that  the  answers  are  inconsistent;  and 
it  is  observable  that  those  who  maintain  that  the  two  answers 
may  be  made  are  silent  as  to  the  requirement  of  a  verification 
of  the  pleadings.  The  general  issue  is  now  abolished,  and  a 
defendant  under  it  cannot  show  that  the  words  were  not  mali- 
ciously spoken,  or  did  not  amount  to  slander.  But  where  the 
words  are  of  such  a  character,  he  may  in  such  a  case  state 
the  circumstances  under  which  they  were  spoken  in  order 
to  show  the  want  of  malice,  and  in  that  way  may  defend 
the  action.  Mitigating  circumstances  serve  only  to  reduoe 
the  damages;  they  cannot  therefore  constitute  a  defense  to  the 
action;  and  whenever  they  are  set  up,  it  must  be  in  connection 
with  an  answer  to  the  action,  and  the  pleader  should  state  that 
they  are  in  mitigation  of  damages,  as  otherwise,  not  amount- 
ing to  an  answer,  the  court  would  be  warranted  in  striking 
them  out,  as  not  knowing  for  what  purpose  they  were  in- 
tended. 

The  parties  cannot  expect  to  obtain  an  advantage  by  evasive 
pleading.  If  the  pleading  is  insufficient,  it  ought  to  be  dis- 
posed of  before  going  into  trial.  A  defendant  cannot  put  in  an 
answer  insufficient  as  a  justification,  and  expect  to  treat  it  as 
such  when  it  suits  his  purpose,  and  then  be  permitted  to  deny 
it  when  it  is  his  interest  to  do  so.  An  answer  merely  stating 
that  the  words  spoken  are  true  is  insufficient  as  a  justification; 
it  should  state  the  facts  which  go  to  constitute  the  crime  or 
offense  imputed,  so  that  an  issue  of  either  law  or  fact  may  be 
framed.  An  answer  justifying  the  speaking  of  the  words  must 
confess  the  speaking:  Voorhies's  Pr.  206.  Indeed,  the  failure 
or  neglect  of  the  inferior  courts  to  comply  with  the  plain  re- 
quirements of  the  statute  renders  it  almost  impossible  to  do 
anything  with  the  practice  act  now  in  force.  Each  party 
moves  on  confident  of  success,  and  it  is  not  until  his  case  is 
lost  that  he  awakes  to  the  great  irregularities  of  the  pleadings. 
The  law  requires  that,  when  the  allegations  or  denials  of  a 
pleading  are  so  indefinite  or  uncertain  that  the  precise  nature 
of  the  charge  or  denial  is  not  apparent,  and  when  they  fail  in 
any  other  respect  to  conform  to  the  requirements  of  the  law, 
the  court  may  require  the  pleading  to  be  made  certain  and 
definite,  and  otherwise  to  conform  to  the  law  by  amendment: 
B.  C.  1865,  pp.  12,  36,  art.  6,  sec.  31. 

This  case  seems  to  fall  within  the  principle  of  those  in  which 
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it  has  been  held  that  in  an  action  for  slander,  where  the  decla- 
ration averred  that  the  plaintiff  was  foresworn  without  showing 
how,  it  was  determined  that  this  defect  was  aided  by  a  plea  of 
justification  which  alleged  that  the  plaintiff  had  taken  a  false 
oath  at  the  sessions:  Drake  v.  Corderoy,  Gro.  Gar.  288;  Gh.  PL 
671.  This  principle,  it  seems,  is  still  applicable  under  the 
present  practice:  Ayres  v.  CoviU,  18  Barb.  260. 

Errors  were  committed  pending  the  trial  which  will  make 
it  necessary  to  reverse  this  judgment.  In  whatever  light  the 
pleadings  are  viewed,  the  difficulty  presents  itself.  If  the  case 
is  considered  as  standing  on  the  answer  in  justification,  then 
all  evidence  offered  in  proof  of  the  answer  was  excluded  by  the 
court — an  error  that  cannot  be  surmounted.  We  may  not  un- 
derstand the  bill  of  exceptions,  for,  without  any  hesitancy,  it 
may  be  pronotmced  one  of 'the  worst  prepared  papers  that  was 
ever  presented;  and  if  those  obtaining  judgments  will  suffer  the 
judge  to  sign  such  papers,  they  must  take  the  consequences. 
The  bill  of  exceptions,  as  it  appears  to  us,  does  furnish  evi- 
dence conducing  to  show  the  truth  of  the  slander.  If  we  read 
it  correctly,  it  seems  that  the  land  entered  by  Tinsley  did  not 
corner  with  the  lands  he  held  by  pre-emption;  that  the  on* 
was  three  quarters  of  a  mile  from  the  other.  Why  did  th* 
court  set  aside  the  order  allowing  Tin6ley  to  enter  the  landt 
There  was  evidence  that  Atteberry  knew  that  another  claimed 
the  land. 

In  the  case  of  Berry  v.  Dryden,  7  Mo.  324,  the  court  said: 
"  The  slander  proved  must  substantially  correspond  with  that 
charged  in  the  declaration."  In  the  first  instruction  given  by 
the  court  at  the  instance  of  the  plaintiff,  the  jury  is  told  that 
"  if  the  defendant  spoke  and  published  the  slanderous  words 
mentioned  in  the  first  count  in  the  petition,  or  spoke  or  pub- 
lished the  same  in  substance,  intending  thereby,"  etc.  These 
words,  "  in  substance,"  were  objectionable  by  themselves  with- 
out further  explanation.  The  language  this  or  any  other  court 
may  use  in  expressing  its  opinions  is  not  always  appropriate  in 
an  instruction  to  the  jury.  Opinions  are  usually  addressed  to 
and  intended  for  the  scientific.  If  the  court  saw  proper  to  use 
the  words  "  substantially,"  or  "  in  substance,"  in  speaking  of 
the  proof  of  the  slander  charged,  it  should  have  gone  further, 
and  stated,  as  was  done  in  Berry  v.  Dryden,  7  Mo.  324,  what 
idea  the  law  attached  to  those  words  in  connection  with  that 
subject.  There  is  no  phrase  more  likely  to  mislead  a  jury  than 
to  tell  them  that  if  the  slanderous  words  are  "in  substance" 
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proved,  the  action  is  sustained.    The  ordinary  acceptation  of 
the  words  is  widely  variant  from  the  sense  in  which  they  are 
used  by  the  courts  in  speaking  of  the  proof  of  the  slanderous 
words  charged  ih  a  petition. 
Reversed  and  remanded. 


Elkmbbts  or  Damage  nr  Actions  or  flunfffisa  oa  Luna.:  Note  to  Ter» 
wUMger  ▼.  Wanda,  72  Am.  Deo.  426-496;  mitigating  rircumstanoes:  Jd.  490. 

Averments  in  Answer  may  Curb  Defects  nr  Porous  x  Bnein  v.  Shcffer, 
72  Am.  Deo.  613>  note  618. 

GSHBRAL    DXNIAL   PUTS    XV    IsBUB    OBXT    At.I.BQAITOHB    OF   OOMTLAIHT. 

Hew  matter  must  be  specially  pleaded:  Pkrcy  t.  Sobm,  70  Am.  Deo.  002;  and 
ohm  cited  in  the  note  696;  McKyrtog  r.  BmO,  69  Id.  696,  and  note  706-707. 
Under  Code  System,  Dxfknbant  must  either  Dint  Facts  Allbged  ob 
Gohtbsb  and  Avoid  Them:  Piercy  v.  Sabin,  70  Am.  Dec  692.  The  principal 
ease  is  cited  to  the  point  that  a  party  cannot  deny  a  tale,  delivery,  and  accept* 
tmce,  and  then  in  the  same  answer  admit  a  sale  and  attempt  an  avoidance: 
Xfcarretf  v.  ZkmntUy,  38  Mo.  494.  To  the  effect  that  inconsistent  defenses  nan 
not  be  set  up  in  an  answer  under  the  code  system  are  OoNe  v.  MeDmM,  IS 
Id.  363,  and  Adam$r.  Trigg,  87  Id.  14L 


Niokebson  v.  Gilliam. 

f»  MISSOURI,  466.] 

Guardian  or  Insane  Person  may  Bring  Suit  nr  m  Own  Kami  ran 

Note  payable  to  him  as  guardian. 
Dbbt  Dun  Defendant  from  Insane  Pbrson  mat  bb  Sbt  orr  in  action  by 

the  guardian  of  such  person  upon  a  promissory  note  payable  to  him  aa 

guardian,  if  the  ward  is  shown  to  have  a  beneficial  interest  in  the  note. 
In  Action  by  on  against  Trustee,  Money  Dub  to  on  from  Obbtui  QUB 

Trust  may  always  be  pleaded  as  a  set-off. 

Action  on  promissory  note.    The  opinion  states  the  oase. 

Shackelford  and  Turner,  for  the  appellants. 

Harris,  for  the  respondent. 

By  Court,  Ewing,  J.  This  was  an  action  on  a  promissory 
note  executed  by  the  defendants,  who  are  the  appellants,  to 
the  plaintiff  "  as  guardian  "  of  the  estate  and  person  of  one 
Martin,  a  person  of  unsound  mind,  for  four  hundred  dollars. 
The  answer  admits  the  execution  of  the  note,  but  pleads  as 
set-off  a  promissory  note  of  E.  Martin  to  one  of  the  defend- 
ants, and  certain  other  debts  transferred  to  said  defendant 
by  third  persons  alleged  to  be  due  from  said  Martin.  The 
answer  also  avers  that  the  suit  is  prosecuted  for  the  use  and 
benefit  of  Martin,  and  that  the  note  was  given  for  property 
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of  said  ward,  which  had  been  sold  by  the  guardian.  The 
answer  was  stricken  oat,  and  judgment  was  rendered  for  the 
plaintiff  for  want  of  answer.  A  motion  to  set  aside  the  judg- 
ment having  been  overruled,  the  defendants '  bring  the  ctmns 
to  this  court  by  appeal.  The  question  for  our  consideration 
is,  Was  the  proposed  setoff  admissible? 

It  has  been  heretofore  decided  by  this  court  that  the  words 
"guardian,"  etc.,  in  a  note  were  mere  dcscrptio  person*,  and 
that  the  note  or  instrument  was  evidence  of  a  debt  due  the 
person  named  as  payee  therein,  and  might  be  sued  on  by 
the  legal  representative  of  such  person;  in  other  words,  that 
the  payee  of  the  note  therein  named  as  guardian  had  the  title 
thereto  notwithstanding  these  words:  Jeffries  v.  McLean,  12 
Mo.  538;  Thornton  v.  Rankin,  19  Id.  195. 

There  is  no  doubt,  according  to  these  decisions,  that 
plaintiff  in  the  case  at  bar  was  the  legal  owner  of  the  note 
which  the  suit  is  founded,  and  was  the  proper  party  to  sue. 
But  if  the  ward  was  the  party  really  and  beneficially  inter- 
ested, and  the  suit  is  prosecuted  for  his  benefit,  as  the  defend- 
ants allege  in  their  answer,  was  it  not  admissible  for  him  to 
prove  this  and  set  off  a  debt  which  the  ward  was  owing  him? 
Why  not  allow  demands  which  are  really  mutual  as  between 
the  ward  and  defendants  to  be  adjusted  in  the  same  suit, 
although  the  debt  sued  for  is  nominally  due  to  the  plaintiff  as 
guardian?  Gases  may  be  supposed  where  a  contrary  rule 
would  work  hardship  to  the  sureties  of  the  guardian,  as,  for 
instance,  where  the  guardian  might  be  insolvent.  The  ward 
would  have  indemnity  in  the  bond  of  his  guardian,  it  is  true; 
but  the  latter  would  be  allowed  to  pocket  the  money  of  his 
ward,  for  which  the  sureties  would  be  responsible — a  hardship 
that  could  be  prevented  by  compelling  the  party  beneficially 
interested  to  submit  to  a  set-off  of  demands  against  him  by 
pleading  them  against  the  nominal  plaintiff.  If  the  state  of 
the  accounts  between  the  guardian  and  his  ward  was  such  as 
to  make  the  ward  the  debtor  instead  of  the  creditor  of  his 
guardian,  I  presume  he  would  be  allowed  to  allege  this  in  his 
replication  to  the  answer,  and  prove  it,  and  thus  prevent  any 
hardship  to  the  guardian.  It  is  always  admissible  in  an  action 
by  or  against  a  trustee  to  plead  a  set-off  of  money  due  to  or 
from  the  cestui  que  trust:  Winch  v.  Keeley,  1  T.  R.  622.  It  is 
made  the  duty  of  the  guardian  to  prosecute  and  defend  all 
actions  instituted  by  or  against  his  insane  ward.  His  relation 
to  the  ward  is  a  fiduciary  one,  and  he  is  to  all  intents  and  pur- 
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poeee  a  trustee,  having,  subject  to  the  euperviakn  of  the  courts, 
the  entile  control  and  management  of  his  ward's  estate.  Now, 
although  the  statement  in  the  note  of  the  fiduciary  character 
mi  the  plaintiff  is  not  conclusive  evidence  of  the  fact,  or  that 
a  trust  attaches  with  respect  to  the  note,  yet  the  plaintiff  ad- 
mits the  fact  of  guardianship;  and  if  the  defendant  can  show 
that  the  transaction  upon  which  the  suit  is  founded  was  one 
in  which  the  ward  had  the  beneficial  interest,  as  that  the  note 
was  given,  lor  example,  for  property  of  the  ward,  as  the 
answer  states,  why  may  not  the  defendant  have  the  benefit  of 
his  set-off  without  being  driven  to  another  action  to  recover  it, 
when  the  result  would  have  been  the  same?  In  Ward  v. 
Martin,  3  Ho.  19  [not  found],  it  was  held  that  a  setoff  wa» 
admissible  under  circumstances  similar  to  those  in  the  case 
before  us.  In  that  case,  the  defendant  was  permitted  to  prove 
that  the  suit  was  for  the  benefit  of  a  third  person,  to  whom  the 
beneficial  interest  in  the  note  (which  was  the  foundation  of 
the  suit)  belonged  at  the  time  suit  was  brought,  and  that  such 
third  person  was  indebted  to  the  defendant  Ward  in  a  much 
larger  sum  than  the  principal  and  interest  of  the  note.  It  was 
held  that  it  was  competent  for  the  defendant  to  avail  himself 
of  the  equitable  matter  attempted  to  be  proved  in  avoidance 
ef  the  recovery  which  was  sought  against  him. 

The  judgment  will  be  reversed  and  remanded,  the  other 
Judges  concurring. 

NOT!  EXSCUTED'TD  OHB  IS  EXROUTOR,  HOW  RrQARDEP,  asd  Who  hat 
Sen  or:  See  Cook's  IBtfr  v.  Holmes,  ante,  p.  648,  and  note. 

Validity  or  Contracts  with  Lunatics:  See  Sims  ▼.  McLvre,  70  Am. 
Deo.  196;  note  200. 

Sot-off  ov  Demands  against  Cestui  que  Trust  nr  Actions  by  Trustee* 
Sao  Krasmr.  BeUel,  23  Am.  Deo.  113;  MXBm  t.  Lwnpkin,  44  Id.  877)  Lockuood 
v.  Beekwith,  72  Id.  60. 


Halyard  v.  Deohblman. 

[29innoimi,4B9.] 

Watchmaker  Who  Rbgettes  Watch  to  Repair  for  Hots  is  bound  to  use 
ordinary  diligence  in  iti  safekeeping,  and  ii  liable  for  ivrahie  if,  through 
his  negligence,  it  is  stolen  from  him;  and  any  snm  due  for  repairs  is  sub- 
ject to  the  same  law,  being  payable  or  not,  as  the  watchmaker  is  gnilty 
or  not  of  the  want  of  ordinary  diligence. 

Demand  tor  Watch  Left  with  Watchmaker  for  Repair*,  and  Stole* 
1R0M  Him  through  his  negligence,  is  not  necessary  before  bringing  soft 
far  the  ▼sine  of  the  watch,  as  the  law  requires  no  man  to  do  a  vain  and 
wngatury  fofag- 
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Action  for  damages  for  loss  of  watch  left  with  watchmaker 
for  repairs.  The  plaintiff  alleged  that  the  watch  was  lost, 
destroyed,  or  stolen  through  the  negligence  of  the  defendant 
The  defendant  alleged  that  his  store  was  burglariously  entered 
and  the  watch  stolen,  with  a  number  of  others  belonging  to  the 
defendant,  but  without  negligence  on  his  part.  The  court  in- 
structed that  the  plaintiff  was  not  entitled  to  recover  without 
averring  and  proving  a  demand,  and  a  tender  of  the  amount 
of  repairs.     Plaintiff  took  a  nonsuit,  with  leave,  etc. 

/.  N.  and  C.  F.  Burnes,  for  the  appellant. 
Doniphan  and  Lawson,  for  the  respondent. 

By  Court,  Scott,  J.  A  watchmaker  who  receives  &  watch 
to  repair  for  hire  is  bound  to  use  ordinary  diligence  for  the 
safe-keeping  of  the  watch  left  with  him  for  that  purpose.  Or- 
dinary diligence  is  that  degree  of  care  in  the  preservation  of 
a  thing  which  a  prudent  father  of  a  family  would  use  for  the 
safe-keeping  of  it,  if  it  was  his  own:  Story  on  Bailments,  sees. 
429,  898. 

The  law  compels  no  man  to  do  a  vain  and  nugatory  thingi 
As  the  watch  had  been  stolen  and  never  regained,  a  demand 
of  it  would  have  been  an  act  of  folly.  It  did  not  appear  that 
any  sum  for  repairs  was  due;  and  if  there  had  been,  it  would 
have  been  subject  to  the  same  law  as  the  watch,  being  payable 
or  not,  as  the  watchmaker  was  guilty  or  not  of  the  want  of 
ordinary  diligence. 

Reversed  and  remanded. 

The  other  judges  concurred. 


What  OoNsxiTcrns  Obdihaby  Diligence:  Swamr*  Brown,  72  Am.  Dm. 
568,  and  mm  cited  in  the  note  67a 
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[»  MXMOUH,  691] 
OUT  BURG  OWWEB  OF  LAND  ASSEHBEP  AK1>  SOLD  1QE   TAXES  M   the  land 

of  another  by  iti  officers,  without  authority,  la  not  estopped  to  deny 
regularity  and  validity  of  the  proceedings  by  which  the  purchaser  elaimt 
title. 

PHWCIPAL    IB  NOT    BOUND  UNDER    DOOKBINB  OF    EffTOFFKL  W  PAIS,   where 

agent  haa  acted  in  violation  of  his  authority. 
To  Givb  Person  Oolob  or  Title,  Some  Act  must  have  been  Dora  or 
some  event  transpired  by  which  some  title,  good  or  bad,  to  a  parcel  of 
land  of  definite  extent  has  been  conveyed  to  him;  he  cannot  claim 
color  of  title  in  a  person  with  whom  he  has  no  privily. 
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Abvzbss  Poanmox  of  Dimmibob,  ob  or  On  Who  Earns  om  Bat  Am 
Posbbbmow  bt  Wboho,  cannot  extend  beyond  the  limiti  of  his  actual 
occupancy;  he  cannot  resort  to  the  metes  and  bounds  of  the  tract  upon 
which  he  enters. 

Qra  hatdi o  No  Title,  om  Oolob  ow  Title,  most  present  the  most  unequivo- 
cal  evidence  of  his  intention  to  hold  by  adverse  possession, 

fknr-nr-Liw  or  Aromas  Possessor,  Who  Suoassns  to  Possbssiok  upob 
Death  or  Latter,  has  such  privity  with  the  deceased  as  will  entitle  him 
to  connect  his  possession  with  that  of  his  father-in-law,  so  as  to  give  him 
the  benefit  of  the  letter's  adverse 


Action  of  ejectment  for  a  tract  of  land  lying  within  the  com- 
mons of  St  Lords.  The  city  relied  upon  its  commons  title, 
and  introduced  various  statutes  authorizing  it  to  control  its 
commons.  The  defendant,  against  the  plaintiff's  objection,  in- 
troduced Do  Ward's  map  of  St.  Louis  common,  whereon  the 
Durand  claim  as  laid  down  by  De  Ward  was  marked  out;  also 
several  tax  receipts,  tax  deeds,  certificates  of  purchase,  cer- 
tificates of  redemption,  and  redemption  deeds,  from  which  it 
appeared  that  in  1845,  and  afterwards,  that  eastern  portion  of 
the  tract  in  question  within  the  city  limits  was  assessed  against 
Nicholas  Durand,  Durand  claim,  Durand's  heirs,  and  against 
James  Gorman;  that  in  1845  John  Corcoran  paid  taxes,  and 
in  1846  the  land  was  returned  delinquent  for  taxes  and  sold 
to  John  Corcoran,  who  received  the  comptroller's  deed.  In 
1848  Corcoran  died,  leaving  several  children.  The  land  was 
returned  delinquent  for  the  taxes  of  1848,  and  at  the  sale  was 
purchased  by  the  city  and  afterwards  redeemed  by  and  con- 
veyed  to  James  Gorman,  who  paid  the  taxes  since  1851  and 
1852.  It  was  not  attempted  to  show  title  in  or  under  Durand* 
Evidence  was,  however,  introduced  for  the  purpose  of  showing 
that  James  Gorman  and  his  father-in-law,  Corcoran,  had  held 
adverse  possession  of  the  land  sued  for  for  more  than  twenty 
years.  The  court,  at  the  instance  of  the  defendant,  gave 
instructions  upon  the  question  of  adverse  possession,  and 
instructed  that  "if  the  jury  find  from  the  evidence  that,  before 
the  year  1888,  one  Durand  claimed  the  tract  of  two  by  forty 
arpents,  of  which  the  premises  in  controversy  are  a  part;  that 
the  boundaries  thereof  were  defined  and  the  tract  mapped  out 
by  the  plaintiff  upon  a  plat  of  the  survey  of  the  common  of 
the  city  of  St  Louis  as  a  piece  of  ground  claimed  under  Durand 
adversely  to  the  city;  and  that  this  plat  of  survey  was  made  as 
early  as  1835  or  1836;  that  until  the  year  1843  the  said  tract 
was  wholly  without  the  chartered  limits  of  the  city  of  St  Louis) 
that  in  1843  the  charter  of  said  city  was  altered  so  as  to  in- 
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dude  within  the  city  limits  so  much  of  said  tract  as  lay  to  the 
east  of  Second  Carondelet  avenue;  and  thereupon  the  city  of 
St.  Louis  caused  to  be  assessed  to  the  defendant,  or  those  under 
whom  he  claimes,  so  much  of  said  tract  as  lay  within  the  city, 
describing  the  same  as  the  properly  of  the  defendant,  or  thorn 
under  whom  he  claims,  and  caused  the  taxes  due  on  said  land 
to  be  collected  and  paid  into  the  city  treasury;  and  if  the  jury 
shall  further  find  that  the  possession  and  claim  of  the  defend* 
ant  as  to  the  land  within  the  city  limits  was  of  the  same  nature 
and  character  with  his  possession  and  claim  to  the  remainder 
of  the  tract  outside  of  those  limits — then  this  is  evidence,  not 
merely  of  the  possession  and  claim  of  the  defendant  to  the 
whole  of  the  tract  outside  as  well  as  inside  of  the  city  limits, 
but  of  the  knowledge  and  acquiescence  of  said  plaintiff  in  such 
possession  and  claim  by  the  defendant."  The  court  also  in- 
structed that  the  plaintiff  could  not  recover  "  against  the  de- 
fendant any  part  of  the  land  in  controversy  which  lies  east  of 
the  city's  western  line,  as  it  stood  in  1845,  and  following,  as 
the  same  is  described  in  the  tax  receipt  and  deed  of  the  city 
read  in  evidence."  The  plaintiff  took  a  nonsuit,  with  leave, 
etc. 

Qlover  and  Richardson,  and  S.  Simmon*,  for  the  plaintiff  in 
error. 

Oantt  and  Qibton,  for  the  defendant  in  error. 

By  Court,  Scott,  J.  The  city  being  the  owner  of  the  land 
assessed  and  sold  for  taxes  to  the  defendant  through  the  in- 
strumentality of  her  officers,  it  is  maintained  by  him  that  she 
is  estopped  to  deny  the  regularity  of  the  proceedings  by  which 
he  claims  title. 

The  city  is  a  body  corporate,  clothed  with  extensive  powers 
for  the  management  of  her  municipal  affairs.  She  can  only 
act  through  her  officers  and  agents;  and  if  those  officers,  in 
violation  of  her  ordinances,  do  unauthorized  acts  to  her  pre- 
judice, it  would  be  hard  that  she  should  be  bound  by  them. 
This,  surely,  is  not  the  law  in  relation  to  natural  persons  who 
act  through  their  agents.  If  the  agent  exceeds  his  authority, 
his  constituent  is  not  bound.  Those  dealing  with  agents  must 
look  to  the  extent  of  their  power.  Agencies  are  indispensable 
in  the  transaction  of  the  business  of  men;  and  if  those  who 
employ  them  are  estopped  to  deny  the  validity  of  the  acts 
performed  by  them,  commerce  must  be  restrained  within  very 
inconvenient,  if  not  ruinous,  bounds.    The  state  of  Missouri 


-d. 
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owns  a  tobacco  warehouse  in  St  Louis;  if  the  state  officers 
should  assess  that  property  in  the  name  of  an  individual,  and 
Bell  it  for  the  taxes — would  any  one  maintain  that  she  was 
estopped  to  deny  the  validity  of  a  title  claimed  under  such  a 
sale?  The  state  has  delegated  to  St.  Louis  the  powers  neces- 
sary for  her  municipal  government,  thus  imposing  on  her  an 
obligation  that  would  otherwise  devolve  on  the  state.  The 
city,  in  the  discharge  of  this  duty,  is  compelled  to  act  by 
officers.  Now,  if  the  state,  acting  through  her  officers,  is  not 
bound  by  their  unauthorized  acts,  we  can  see  no  reason  why 
the  city  in  the  exercise  of  functions  pertaining  to  the  state, 
and  for  the  performance  of  which  she  is  substituted  in  tho 
place  of  the  state,  should  not  stand,  in  relation  to  the  agents 
she  may  employ,  on  the  same  ground  that  the  state  would  to 
her  officers. 

We  must  all  see  the  numberless  frauds  the  sanctioning  of 
the  principle  insisted  on  would  produce.  The  argument  con* 
founds  the  city  with  her  officers,  and  assumes  that  they  are 
the  city.  If  an  officer  of  the  city,  in  violation  of  her  ordi- 
nances, makes  a  contract  with  an  individual,  is  the  city  bound 
by  such  a  contract?  Must  not  those  who  contract  with  the 
officers  employed  by  the  city  see  that  the  officers  with 
whom  they  are  contracting  conduct  themselves  in  pursuance 
to  law?  The  defendant,  claiming  that  he  has  obtained  the 
title  of  the  city  to  a  portion  of  her  commons  through  her 
officers,  is  compelled  to  show  that  these  officers,  in  assum- 
ing to  pass  a  title,  acted  in  pursuance  to  the  ordinances 
prescribed  for  the  regulation  of  their  conduct  on  such  occa- 
sions. This  is  a  well-established  rule  in  regard  to  all  those 
deriving  title  to  land  by  means  of  a  sale  for  the  taxes.  The 
bare  statement  of  the  law  in  relation  to  estoppels  in  pais  is 
sufficient  to  show  that  it  cannot  apply  to  transactions  where 
there  is  the  interposition  of  third  persons  as  agents  acting  in 
violation  of  their  authority.  It  has  thus  been  stated:  "The 
rale  of  law  is  clear,  that  where  one  by  his  words  or  conduct 
willfully  causes  another  to  believe  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief  so  as  to 
alter  his  own  previous  position,  the  former  is  precluded  from 
averring  against  the  latter  a  different  state  of  things  as  exist- 
ing at  the  same  time: "  Pickard  v.  Sears,  6  Ad.  &  El.  469. 
The  same  judge  more  broadly  expressed  the  rule  on  another 
occasion  thus:  "A  party  who  negligently  or  carelessly  stands 
by  and  allows  another  to  contract  on  the  faith  and  under- 
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standing  of  a  fact  which  he  can  contradict  cannot  afterwards 
dispute  that  fact  in  an  action  against  the  person  whom  he  has 
himself  assisted  in  deceiving:  Gregg  v.  Wells,  10  Ad.  &  EL  90. 

We  do  not  see  the  ground  on  which  it  can  be  maintained 
that  Corcoran,  under  whom  the  defendant  claims,  had  any 
color  of  title.  The  evidence  relied  on  would  just  as  well  show 
that  he  had  a  color  of  title  to  all  the  land  unoccupied  within 
the  outboundary  of  the  commons.  It  is  not  pretended  that 
Corcoran  entered  under  Durand,  or  that  there  was  any  privity 
in  any  respect  between  them.  Because  the  Durand  tract,  as 
marked  down  on  the  plat,  was  of  certain  dimensions  and 
more  sizable  than  the  entire  commons,  it  seems  to  have  been 
deemed  more  politic  to  make  it  the  evidence  of  the  extent  of 
the  color  of  title.  This  is  the  first  attempt  here  to  make  the 
boundaries  claimed  by  the  owner  of  the  land  evidence  of  color 
of  title  in  an  intruder.  The  effect  of  this  is  to  do  away  with 
all  the  law  in  relation  to  color  of  title,  and  in  every  case  make 
the  boundary  of  the  person  upon  whom  the  trespass  is  com- 
mitted evidence  of  the  extent  of  the  claim  of  the  trespasser. 
Because  the  city  had,  by  her  officers,  laid  down  the  claim  of 
Durand  on  the  plat  of  the  commons,  there  is  no  principle  by 
jrhich  the  defendant  can  claim  any  benefit  from  such  act,  as 
he  does  not  claim  under  Durand  nor  in  privity  with  him.  In 
the  case  of  Potts  v.  Gilbert,  8  Wash.  C.  C.  478,  Judge  Washing- 
ton said:  "It  is  a  clear  principle  of  law,  that  the  right  ac- 
quired by  the  adverse  possession  of  a  disseisor,  or  of  one  whs 
enters  or  retains  possession  by  wrong,  can  never  extend  beyond 
the  limits  of  the  particular  spot  to  which  his  occupation  is 
confined.  If  he  could  go  beyond  these,  there  would  exist  no 
other  to  circumscribe  his  claim.  He  cannot  resort  to  the 
metes  and  bounds  of  the  tract  upon  which  he  has  settled,  be- 
cause the  legal  possession  of  the  owner  continues  unaffected 
by  the  tortious  entry,  except  so  far  as  the  actual  adverse  pos- 
session has  disturbed  it." 

The  defendant  cited  a  remark  made  by  Judge  Gibson  in  the 
case  of  McCall  v.  Nedy,  3  Watts,  69,  that  he  was  "  not  aware 
that  the  definition  of  a  colorable  title,  or,  as  it  is  expressed 
more  frequently,  color  of  title,  had  ever  been  attempted.  The 
words  do  not  necessarily  import  the  accompaniment  of  the 
usual  documentary  evidence."  But  general  expressions  in  an 
opinion  must  be  taken  with  reference  to  the  facts  of  the  case 
in  which  they  are  made;  and  the  application  of  this  remark 
makes  it  appear  that  the  case  to  which  reference  has  been 
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made,  so  far  from  being  a  decision  in  support  of  the  proposition 
that  there  is  a  color  of  title  in  the  case  before  us,  its  tendency 
is  the  other  way,  and  it  may  be  used  to  show  that  there  is  no 
color  of  title  in  the  claim  on  which  the  defense  to  this  action  if 
made.  Angell  says  that  "  where  a  deed,  relied  on  as  giving  a 
color  of  title,  contains  no  description  of  the  land,  although  it  if 
of  no  moment  that  the  title  is  defective,  yet  if  no  land  is  de- 
scribed nothing  can  pass,  and  therefore  such  a  deed  cannot  be 
the  foundation  of  an  available  adverse  possession  beyond  the 
actual  improvement: "  Angell  on  limitations,  440.  When  we 
Bay  a  person  has  color  of  title,  whatever  may  be  the  meaning 
of  the  phrase,  we  express  the  idea,  at  least,  that  some  act  has 
been  previously  done,  or  some  event  transpired,  by  which  some 
title,  good  or  bad,  to  a  parcel  of  land  of  definite  extent  has 
been  conveyed  to  him.  Can  the  marking  of  the  claim  of  a 
stranger  upon  the  plat  of  his  land  by  the  owner  confer  a  color 
of  title  on  one  who  has  [no]  privity  in  estate,  in  contract,  or 
in  law,  with  the  title  of  the  stranger? 

Cases  without  number  might  be  cited  in  support  of  the  doc- 
trine that  the  right  acquired  by  the  adverse  possession  of  a 
disseisor,  or  of  one  who  enters  or  retains  possession  by  wrong, 
can  never  extend  beyond  the  limits  of  the  actual  occupancy. 
There  is  one  in  which  this  subject  is  very  ably  treated,  and 
the  law  so  luminously  stated  by  the  judges  that  it  should 
alone  suffice.  The  case  to  which  reference  is  made  is  that  of 
Miller  v.  Shaw,  7  Serg.  &  R.  129.  To  the  same  purpose  might 
be  cited  the  case  of  Barr  v.  Gratz,  4  Wheat.  224. 

As  we  maintain  that  Corcoran,  under  whom  the  defendant 
claims,  had  no  color  of  title,  we  do  not  deem  it  necessary  to 
determine  the  question  whether  the  possession  of  a  part  of  her 
common  by  the  city,  in  the  manner  stated  in  the  record,  ex* 
eluded  any  constructive  possession  of  the  defendant,  as,  he 
having  no  color  of  title,  his  possession  could  not  extend  beyond 
the  limits  of  his  actual  occupation. 

On  the  general  question  of  adverse  possession,  as  the  case 
now  stands  on  a  nonsuit,  and  as  the  jury  has  never  passed 
upon  the  evidence  in  relation  to  that  matter,  it  is  not  the 
usual  course  here,  under  such  a  state  of  things,  to  express 
an  opinion  upon  the  facts.  We  suppose  the  plaintiff  took  a 
nonsuit  in  consequence  of  the  instruction  in  relation  to  the 
effect  of  a  sale  for  taxes  by  the  city  officers.  Although  this 
instruction  only  affected  a  part  of  the  land  in  the  contro- 
versy! it  was  sufficient  to  warrant  such  a  course,  as  other- 
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wise  the  plaintiff  must  have  had  a  verdict  against  her  for 
so  much  of  the  lot  as  was  affected  by  the  instruction*  The 
cases  of  Ewing  v.  Burnet,  11  Pet.  41,  and  Draper  v.  Shoot,  25 
Mo.  197  [69  Am.  Dec.  462],  relied  upon  by  the  defendant, 
were  very  different  in  their  circumstances'  from  that  now  be- 
fore us.  By  taking  the  law  of  limitations  as  applied  to  one 
state  of  facts,  and  endeavoring  to  apply  it  to  a  condition  of 
things  wholly  different,  we  will  never  arrive  at  its  correct 
administration.  Surely  a  man  who  has  no  title  nor  even 
color  of  title  to  land,  who  knows  that  he  is  wrongfully  en- 
deavoring to  obtain  it  by  adverse  possession,  should  give  to 
the  world  the  most  unequivocal  evidence  of  his  intention. 
It  will  be  for  the  jury  to  determine  with  what  intent  the  stone- 
quarries  were  worked,  and  whether  the  evidence  of  the  ad- 
verse possession  of  the  defendant  may  not  be  reconciled  with 
the  declaration  of  the  plaintiff's  witness,  that  Corcoran  told 
him  that  he  claimed  no  part  of  the  commons  of  the  city. 

We  do  not  see  the  point  of  the  defendant's  first  instruction. 
From  the  view  we  take  of  this  case,  the  defendant's  instructions 
were  erroneous. 

If  Corcoran  died  in  possession,  his  possession  would  descend 
on  his  children;  and  if  the  defendant  had  married  one  of  them, 
that  marriage  would  constitute  such  a  privity  as  would  entitle 
him  to  connect  his  possession  with  that  of  his  wife's  father,  bo 
as  to  give  him  the  benefit  of  the  adverse  possession  of  the 
father. 

The  judgment  is  reversed,  and  the  case  is  remanded. 

The  other  judges  concurred. 


Municipal  Corporation  is  not  Usually  Liable  sob  Unautbokbd 
Acts  of  its  OmoxRS:  Mitchell  v.  Boeklcmd,  66  Am.  Doe.  252,  and  chm  cited 
in  the  note  266. 

Principal  is  not  Bound  by  Unauthorized  Acts  op  Aoknt:  McCoy  ▼. 
McKowen,  59  Am.  Deo.  264;  Keener  r.  Horrod,  56  Id.  706;  Ghodloe  ▼.  Oodlty, 
51  Id.  159,  and  notes. 

Prescriptive  Bight  s  never  Allowed  to  Extend  beyond  Adverse 
User:  Roundtree  v.  Brantley,  73  Am.  Deo.  470.  Adverse  possession  of  pert 
of  tract  does  not  extend  to  the  whole  tract:  Denkom  ▼.  ffdeman,  71  Id.  198$ 
Casey  v.  Inloes,  39  Id.  658. 

Entry  on  Land  with  Color  of  Title  mat  bs  Supported  with  Less 
Weight  op  Evidence  than  a  bare  entry  by  an  intruder:  Draper  ▼.  Shoot, 
69  Am.  Dec.  462. 

Color  of  Title,  What  is:  Oreen  v.  KeUum,  62  Am.  Deo.  332,  and  cases 
cited  in  the  note  334;  Stamper  v.  Griffin,  65  Id.  628. 

Privity  ni  Adverse  Possession:  Ntehole  v.  Reynold*,  36  Am.  Deo.  238. 


March,  I860.]       Lindkll  v.  McLauohuh.  btfB 


Lindbll  v.  McLaughlin. 

[JO  Missoun,  98.] 
Location  of  Incorrect  Boundary  Lnnc  mrsta  Mibtau,  bt  Osa  Plo- 
pbxrob,  and  Aoquhscknob  thirkin  for  the  period  required  to  gfoe 
title,  will  estop  him  from  denying  ita  correctness,  m  the  absence  of  an 
express  agreement  between  the  adjoining  proprietors  oonoerning  the  line* 
end  although  the  proprietor  claiming  the  benefit  of  the  estoppel  never 
inclosed  his  land;  especially  where  great  injustice  would  be  done  the 
latter  by  its  correction. 

Ejectment.  The  facts  are  folly  stated  in  the  opinion,  with 
the  exception  that  the  jury  were  instructed,  on  behalf  of  the 
plaintiffs,  to  the  effect:  1.  That  if  they  found  that  the  land  in 
dispute  was  embraced  within  the  tract  claimed  by  the  plaintiffs 
under  Fry,  and  that  under  their  deed  and  down  to  the  com- 
mencement of  the  action  the  plaintiffs  had  actual  possession, 
by  inclosure  of  the  greater  part  of  the  tract,  claiming  the  whole, 
the  law  imputed  to  them  the  possession  of  the  whole,  although 
part  of  it  might  be  beyond  the  inclosure;  and  that  possession 
was  good  as  against  the  defendants,  unless  they  proved  open, 
notorious,  actual,  adverse  possession  in  themselves  or  another, 
for  twenty  consecutive  years  prior  to  the  bringing  of  this  action; 
2.  That  the  fence,  in  order  to  become  an  estoppel  to  the  plain* 
tiffs'  action,  must  have  been  built  as  a  dividing  line  between 
Fry  and  Lucas,  or  between  the  plaintiffs  and  Lucas,  and  must 
have  been  mutually  agreed  upon  as  such  between  the  parties, 
and  the  burden  of  proving  these  facts  was  upon  the  defendants. 
If  the  plaintiffs  built  their  fence  to  inclose  their  land,  in  whole 
or  in  part,  and  by  accident  or  mistake  as  to  the  true  lines  left 
oat  a  part  to  which  they  had  a  title  by  deed,  the  fence  and 
the  building  thereof  by  the  plaintiffs,  and  the  possession  of  the 
land  so  fenced,  formed  no  estoppel  against  the  plaintiffs  claim* 
ing  and  recovering  their  true  lines;  3.  That  if  a  person,  in 
inclosing  his  land,  by  error  or  mistake,  leaves  out  a  portion, 
this  does  not  estop  him  from  claiming  according  to  the  extent 
of  his  true  title;  4.  That  the  taxes  paid  by  Lucas,  the  tax  re- 
ceipts therefor,  and  the  entries  in  the  assessor's  books  of  the 
lands  assessed  to  the  plaintiffs  adjoining  tie  premises  in  con- 
troversy, were  no  evidence  affecting  the  title  to  the  lands  in 
question,  and  did  not  estop  the  plaintiffs;  and  5.  That  the 
verbal  declarations  of  the  plaintiffs',  as  to  the  extent  of  their  tract, 
made  to  any  other  person  than  John  B.  C.  Lucas  or  James  H. 
Lucas  were  inadmissible  to  affect  the  question  of  title  of 
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boundary,  and  did  not  estop  the  plaintiffs  Cram  /aiming  the 
true  lines  of  their  tract. 

Glover  cmd  Richardson,  for  the  appellants. 

B.  A.  1KB,  for  the  respondents. 

By  Court,  Napton,  J.  The  instructions  given  for  the  plain- 
tiffs in  this  case  were  not,  in  our  judgment,  calculated  to  lead 
to  a  proper  adjustment  of  the  controversy. 

The  first  instruction  is  a  mere  abstraction,  outside  of  the 
facts  in  evidence,  and  tending  to  throw  no  light  upon  the  ques- 
tions really  contested.  The  legal  principle  asserted  is  un- 
doubtedly correct,  but  it  has  a  tendency  to  withdraw  the 
investigations  of  the  jury  from  the  defense  which  is  relied  on. 
The  case  was  not  one  of  a  proprietor  taking  possession  of  a  part 
of  his  tract  and  claiming  the  whole.  The  case  attempted  to 
be  made  out  by  the  defendants  was  of  an  undisputed  possession 
of  the  plaintiffs,  of  what  they  supposed  to  be  their  whole  tract, 
and  an  entire  absence  of  any  claim  to  anything  outside  of  their 
actual  inclosure.  Whether  the  plaintiffs  were  entitled  to  go 
beyond  their  inclosure,  and  claim  and  recover  according  to 
their  lines  as  designated  in  their  deed,  under  the  circumstances 
and  facts  in  evidence,  was  the  point  to  be  determined,  and  the 
instruction  furnishes  no  guide  to  the  determination  of  this 
question. 

The  second  instruction  is  directed  to  the  questions  at  issue, 
and  the  general  proposition  asserted  in  its  first  clause  may  be 
conceded  to  be  correct  The  objection  to  this  instruction,  as 
well  as  to  the  three  instructions  which  immediately  follow,  is, 
that  they  select  detached  facts,  and  pronounce  each  separate 
fact  insufficient  in  law  to  sustain  the  defense,  without  deter- 
mining upon  their  effect  as  a  whole  and  continuous,  connected 
transaction. 

To  understand  the  points  of  law  presented  by  the  record,  it 
is  necessary  to  refer  to  the  main  facts,  which  appear  to  be 
these:  Jeremiah  Conner  may  be  considered  the  original  owner 
of  the  common  field  lot,  or  forty-arpent  lot,  concerning  a  por- 
tion of  which  this  dispute  has  arisen.  In  November,  1821, 
Conner  conveyed  the  west  half  of  this  lot  to  Colonel  O'Fallon, 
and  in  June,  1824,  the  east  half  was  conveyed  to  one  Fry,  who 
immediately  took  possession  of  his  half,  and  inclosed  it  The 
plaintiffs  purchased  from  Fry's  administrator  in  1825  or  1826, 
and  a  deed  was  made  to  them  in  1827.  In  1828  or  1829  they 
put  up  in  place  of  Fry's  fence  a  more  substantial  and  perma- 
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ivrot  inclosure  made  of  posts  and  rails — the  posts  being  of 
cedar.  In  1824  O'Fallon  conveyed  one  arpent  on  the  east  end 
of  his  half  of  the  forty-arpent  tract  to  Judge  Lucas — the  sale 
haying  been  made  a  year  or  two  before  this.  (VFallon  con- 
veyed to  the  Finneys  about  ten  arpents  in  1831,  west  of  and 
adjoining  to  the  one  arpent  previously  sold  to  Lucas.  The 
sale  to  the  Finneys  had  taken  place  two  years  before  the  deed 
was  made,  and  they  had  inclosed  their  land  as  early  as  1829. 
All  these  sales  and  locations  under  them,  by  O'Fallon  to  Lucas 
and  the  Finneys,  and  to  others,  were  made  with  reference  to 
the  western  fence  of  the  plaintiffs  as  being  the  true  division 
line  of  the  tract  More  accurate  surveys,  however,  made  before 
this  suit  was  instituted,  showed  that  the  original  tract  con- 
tained more  than  forty  arpents;  that  Fry's  division  line  or  fence 
adopted  by  the  plaintiffs  was  nearly  two  arpents  east  of  the  true 
division  line,  although  it  was  twenty  arpents  west  of  the  eastern 
line  of  the  tract.  The  arpent  purchased  by  Lucas,  now  the 
subject  of  this  suit,  was  never  inclosed  by  him,  or  by  his  rep- 
resentatives, but  the  lot  purchased  by  the  Finneys,  and  located 
just  one  arpent  from  the  western  fence  of  the  plaintiffs,  was 
not  only  inclosed,  but  was  covered  by  large  and  valuable  im- 
provements made  long  before  this  suit  was  brought;  and  such 
was  also  the  case  with  reference  to  portions  of  O'Fallon's  half 
of  the  tract  west  of  the  Finneys.  Judge  Lucas  had  exercised 
such  acts  of  ownership  over  the  vacant  space  of  ground  between 
the  plaintiffs  and  the  Finneys  as  paying  the  taxes  on  it,  caus- 
ing the  ravines  on  it  to  be  filled  up,  protecting  it  from  nui- 
sances. It  was  immediately  in  front  of  his  residence,  and 
formed  an  open  passway  from  his  gate  to  the  old  St.  Charles 
road.  The  lot  was  purchased  by  him  as  an  outlet  to  this  road — 
as  stated  by  Colonel  O'Fallon,  his  vendor — and  the  lines  were 
pointed  out  to  him  by  O'Fallon.  There  was  no  evidence  of 
any  personal  communication  between  the  plaintiffs  or  Fry  and 
O'Fallon,  Lucas  or  the  Finleys,  relative  to  these  lines.  There 
was  evidence  to  show  that  the  plaintiffs  were  perfectly  aware 
of  Lucas's  claim  to  the  vacant  arpent. 

Upon  this  state  of  facts,  it  is  apparent  that  the  mistake 
made  in  the  original  survey,  or  practical  location,  of  the  plain- 
tiffs' lot  has  occasioned  a  loss  of  one  arpent  or  more  to  the 
plaintiffs  or  the  defendant;  and  the  question  substantially  is, 
Who  must  bear  this  loss? 

In  Rockwell  v.  Adams,  7  Cow.  761,  it  was  said:  "  It  is  no! 
necessary,  in  order  to  make  an  actual  practical  location  con- 
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trol  Che  courses  and  distances  in  a  deed,  that  the  party  mak- 
ing such  location,  or  subsequently  recognizing  it,  should,  in 
all  cases,  know  that  the  effect  of  it  would  be  to  give  him  lew 
land  than  he  would  otherwise  be  entitled  to;  nor  that  there 
should  be  an  express  agreement  to  abide  by  such  line.  An 
acquiescence  for  a  length  of  time  is  evidence  of  such  agree- 
ment Where  the  line  has  been  acquiesced  in  for  a  great  num- 
ber of  years  by  all  the  parties  interested,  it  is  conclusive 
evidence  of  an  agreement  to  that  line."  This  case  (Rockwell  v. 
Adams)  was  before  the  supreme  court  again  in  6  Wend.  469, 
and  finally  settled  by  the  court  of  errors  (sub  nam.  Adams  v. 
Rockwell)  in  16  Id.  285,  where  the  chancellor  intimates,  as  a 
proper  modification  of  the  original .  opinions  of  the  supreme 
court,  that  the  length  of  time  during  which  the  acquiescence 
must  continue  ought  to  be  such  as  would  bar  a  right  of  entry 
under  the  statute  of  limitations;  or  there  should  be  an  express 
or  implied  agreement  to  the  erroneous  line;  or  the  cause  must 
be  one  in  which  a  correction  of  the  line  would  result  in  great 
injustice  to  the  party  acquiescing,  brought  about  by  the  con- 
duct and  language  of  the  party  making  the  erroneous  loca- 
tion. 

In  Dibble  v.  Rogers,  13  Wend.  539,  it  is  said  that  long  acqui- 
escence in  an  erroneous  location  would  authorize  the  jury  to 
find  that  the  plaintiff  had  agreed  to  a  location  different  from 
that  given  by  his  deed;  and  whether  he  knew  his  rights  or 
not,  such  location  and  acquiescence  would  conclude  him. 

The  plain  and  simple  principle  of  natural  equity,  which  lies 
at  the  foundation  of  these  New  York  decisions,  and  consti- 
tutes, in  truth,  the  main  reason  for  the  various  modifications 
of  what  have  been  termed  estoppels  in  pais,  is,  that  where  a 
man  misleads  another  by  his  acts  or  words,  so  as  to  occasion 
an  expenditure  of  money  on  the  part  of  the  latter,  the  former 
will  not  be  allowed  to  change  his  assertions  or  claims  to  the 
detriment  of  the  person  misled.  It  is  a  practical  fraud, 
although  no  fraud  may  be  intended,  to  permit  this  to  be  done. 

Two  circumstances  in  the  present  case  seem  to  be  relied  on 
to  preclude  the  defendants  from  the  benefit  of  the  estoppel  set 
up — the  absence  of  any  express  agreement  between  the  plain- 
tiffs and  Lucas  concerning  the  line,  and  the  fact  that  Lucas 
never  inclosed  his  lot. 

In  what  respect  would  proof  of  a  positive  agreement  between 
Lucas  and  the  plaintiffs,  as  to  the  erroneous  division  line  be- 
tween them,  have  altered  the  case?    If  the  plaintiffs  fixed  the 
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line  and  the  defendants  acquiesced  in  it,  how  could  the  plain- 
tiffs bind  themselves  more  effectually?  A  positive  agreement 
might  place  the  defendants  under  stronger  obligations  to  abide 
by  the  line  if  it  had  been  their  interest  to  disturb  it;  but  it  is 
hard  to  see  how  the  plaintiffs  could  do  more  than  they  have 
done.  If  they  had  communicated  with  Judge  Lucas  in  person 
and  informed  him  of  what  they  had  done,  and  their  reasons 
for  so  doing,  and  pointed  out  the  fence  on  the  western  end  of 
the  inclosure  as  their  line,  would  the  case  have  been  at  all 
changed  in  any  material  point  ?  A  man's  actions  are  gener- 
ally more  relied  on  than  his  declarations. 

It  would  be  strange  if  the  failure  of  Judge  Lucas  to  inclose 
this  ground,  purchased  as  it  seems  to  have  been  for  the  very 
purpose  of  being  left  open,  should  have  the  effect  of  depriving 
his  representatives  of  a  defense  to  which,  under  other  circum- 
stances, they  might  be  entitled.  We,  of  course,  have  no  refer- 
ence to  the  effect  which  an  inclosure  by  a  fence  would  have 
had  upon  the  case,  considered  with  respect  to  the  statute  of 
limitations.  We  are  considering  the  case  solely  with  reference 
to  the  effect  of  the  acts  and  declarations  of  the  plaintiffs  upon 
the  defendant's  rights.  In  this  point  of  view,  of  what  use 
would  a  fence  have  been  to  Lucas?  How  would  the  case  have 
been  altered  ?  The  only  purpose  a  fence  or  inclosure  could 
serve  would  be  to  apprise  the  Lindells  that  he  (Lucas)  claimed 
the  lot.  But  may  not  the  knowledge  of  the  defendants  of  this 
fact  be  proved  by  other  circumstances  as  well  ? 

The  fact  which,  in  our  judgment,  has  the  most  significant 
bearing  upon  the  decision  of  this  case,  is  the  total  loss  of  the 
entire  lot  to  Lucas's  representatives,  which  inevitably  results 
from  the  correction  of  the  division  line  now.  Undoubtedly 
such  a  result,  if  fairly  attributable  to  any  act  or  negligence  of 
Lucas,  and  not  produced  by  any  conduct  on  the  part  of  the 
Lindells  or  their  vendor,  could  not  and  ought  not  to  be  reme- 
died by  doing  injustice  to  the  plaintiffs.  But  if  this  line  was 
established  by  the  Lindells,  or  by  Fry,  their  vendor,  nearly 
thirty  years  before  the  institution  of  this  suit;  if  O'Fallon  and 
his  vendees  were  governed  in  their  locations  and  improve- 
ments by  this  line;  if  a  change  of  the  line  now  is  to  have  the 
effect  of  destroying  Lucas's  title  entirely,  and  but  for  the  stat- 
ute of  limitations  producing  heavy  losses  to  all  the  purchasers 
under  O'Fallon  of  the  west  half  of  the  tract — what  injustice  is 
there  in  confining  the  plaintiffs  to  a  line  fixed  by  themselvea 
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and  acquiesced  in  by  all  parties  for  a  period  exceeding  that 
required  by  the  statute  of  limitations  to  give  title? 
The  judgment  is  reversed,  and  the  case  remanded. 

The  other  judges  concurred. 


Acquiescence  as  BsTABLiSHDra  Boundary  Lots:  See  Carroway  v.  Okamoq, 
64  Am.  Deo.  577,  and  note  collecting  cases;  George  v.  Thomae,  67  Id.  612; 
and  see  note  to  8arta*n  v.  HamUton,  62  Id.  627.  The  principle  ease  is  died 
in  Majors'*  Heirs  v.  Itice,  57  Mo.  390,  to  the  point  that  where  adjoining  pro- 
prietors recognize  a  certain  dividing  line  as  the  true  one,  and  with  this 
understanding,  one  of  them,  with  the  knowledge  and  cognisance  of  the  other, 
erects  dwellings  and  improvements  up  to  this  boundary,  and  is  permitted  for 
many  years  to  maintain  his  possession,  the  adjacent  owners  will  be  estopped 
from  afterwards  disturbing  his  title;  and  see  Turner  v.  Baker,  42  Id.  16. 


Johnson  v.  Johnson's  Administrator. 

[SO  Missouri,  72.] 

Marriage,  bt  Law  of  Nature,  is  Constituted  bt  Cohabitation,  by  eon- 
sent,  for  an  indefinite  period  of  time,  for  the  procreation  and  bringing  up 
of  children;  although  a  mere  casual  commerce  between  the  sexes  does 
not  constitute  a  marriage  by  such  law. 

Permanency  is  not  Essential  Element  of  Marriage  by  the  law  of  na- 
ture. 

Marriage  is  Valid  Everywhere,  when  valid  acoording  to  the  law  or  cus- 
tom of  the  place  where  it  is  contracted. 

Evert  Reasonable  Presumption  is  Indulged  in  Favor  of  Legittjcaoy 
of  Children,  when  called  into  question,  especially  after  their  death  and 
after  a  great  lapse  of  time.  Very  slight  circumstances  are  sufficient  to 
authorise  a  court  or  jury  to  find  the  existence  of  a  marriage  in  such 


Issue  of  All  Marriages  Deemed  Null  in  Law  are  Legittmaxe  by 
statute,  in  Missouri;  and  upon  the  question  of  legitimacy,  the  inquiry  is 
limited  to  the  mere  fact  of  actual  marriage,  and  the  jury  are  bound  to 
make  every  intendment  in  favor  of  the  legitimacy  of  the  children,  not 
necessarily  excluded  by  the  proof. 

Suit  by  Lucy  Johnson,  widow  of  Colonel  John  W.  Johnson, 
for  an  assignment  of  dower.  The  petition  alleged  that  the 
parties  had,  previous  to  their  marriage,  entered  into  a  contract, 
whereby  It  was  agreed  that  the  separate  property  of  both  should, 
during  their  joint  lives,  form  a  fund,  from  the  income  of  which, 
they  and  their  issue,  if  any,  should  be  maintained,  and  to  this 
end  Johnson  was  to  have  the  management  of  the  plaintiff's 
separate  property.  It  was  also  agreed  that  either  might,  in 
any  form,  without  the  other's  interposing  any  obstacle,  dispose 
of  one  third  of  his  or  her  separate  property;  that  either  might 
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devise  or  bequeath  to  any  person,  whatever  of  his  or  her  prop- 
erty might  remain,  so  that  the  survivor  should  be  entirely 
divested  of  all  interest  therein;  and  that  on  the  death  of  either, 
the  survivor  should  retain  the  full  right  and  title  to  his  or  her 
separate  property,  and  the  property  of  the  deceased  should  be 
distributed  according  to  the  laws  then  in  force.  Johnson  left 
a  will,  in  which  he  stated  that  he  had  used  three  thousand 
five  hundred  dollars  of  the  plaintiff's  money  in  erecting  a  resi- 
dence, and  at  the  plaintiff's  request  he  erected  another  dwell- 
ing-house on  his  own  land,  at  a  cost  to  himself  of  four  thousand 
six  hundred  dollars,  and  these  buildings  he  devised  to  the 
plaintiff,  for  life,  in  satisfaction  of  her  right  of  dower  and  other 
demands.  The  plaintiff  claimed  to  renounce  the  provisions  of 
the  will,  and  to  elec^  to  take  dower.  She  charged  breaches  of 
the  marriage  contract,  and  general  bad  faith  of  Johnson  in  get- 
ting possession  of  her  property  and  using  it  for  his  own  benefit. 
The  defendants  were  N.  J.  Eaton,  the  administrator  with  the 
will  annexed  of  Johnson,  Eliza  O.  Perkins,  a  daughter  of  John- 
son by  an  Indian  woman,  Rosella  Murdook  and  John  Edgar 
Gleim,  children  of  two  other  daughters,  now  dead,  of  Johnson  by 
the  same  mother,  and  Mason  Johnson,  trustee  of  Eliza,  Rosella, 
and  John.  The  bulk  of  Johnson's  property  was  given  by  his 
will  to  these  children.  There  was  no  issue  of  the  plaintiff's 
marriage  with  Johnson,  and  the  principal  question  in  the  case 
was  as  to  the  marriage  of  Johnson  with  the  Indian  woman 
previous  to  his  marriage  with  the  plaintiff,  and  the  legitimacy 
of  his  children  by  that  woman.  Further  facts  are  stated  in 
the  opinion. 

Field,  Jones  and  Sherman,  and  Krum  and  Harding,  tot  the 
appellants. 

S.  T.  and  A.  D.  Glover,  and  Richardson,  for  the  respondent. 

By  Court,  Nafton,  J.  This  case  was  here  before  on  a  de- 
murrer to  the  petition,  and  the  decision  of  the  court  will  be 
bund  reported  in  23  Mo.  561. 

When  the  case  returned  to  the  land  court,  an  answer  was 
lied  by  the  adult  defendants,  setting  up  the  antenuptial  set- 
tlement as  an  equitable  bar  to  the  claim  for  dower,  and  deny- 
ing the  several  charges  made  in  the  petition,  of  breaches  of 
"he  contract  and  general  bad  faith  on  the  part  of  Johnson,  and 
jffering  to  pay  the  amount  of  money  received  by  Johnson 
torn  his  wife  upon  their  marriage,  as  specified  in  his  will,  and 
?hatever  additional  money  might  appear  upon  investigation 


600  Johnson  v.  Johnson's  Administrator.    [Missouri, 

to  have  belonged  to  the  plaintiff  originally,  and  to  have  been 
received  by  the  testator. 

This  part  of  the  answer,  which  tendered  compensation  of 
breaches  of  the  antenuptial  contract  in  the  event  that  such 
breaches  should  be  found  by  the  court,  was  stricken  out,  and 
the  court  directed  an  issue  to  be  tried  by  a  jury,  "whether 
John  W.  Johnson  died  without  descendants  in  being,  capable 
of  inheriting  his  estate."  This  issue  was  found,  under  instruc- 
tions from  the  court,  for  the  plaintiff,  and  the  court,  proceed* 
ing  to  a  final  hearing  of  the  cause,  found  all  the  facts  in 
conformity  to  the  allegations  of  the  petition,  and  gave  judg- 
ment for  the  plaintiff,  in  accordance  with  her  claim  under  the 
third  section  of  the  act  of  1845  concerning  dower,  for  one  half 
in  fee  of  all  the  deceased  husband's  real  estate  subject  to  his 
debts.  After  commissioners  had  been  appointed  to  admeasure 
dower  under  this  judgment,  and  had  reported,  a  final  judg- 
ment was  entered  to  the  same  effect,  and  damages  were  assessed 
at  seven  thousand  four  hundred  and  twenty  dollars  and  eleven 
oents. 

The  question  of  most  importance,  which  presents  itself  in 
the  outset  of  this  case,  is  the  one  which  arises  upon  the  in- 
struction given  to  the  jury  upon  the  trial  of  the  issue  of  legiti- 
macy. That  instruction  is,  "unless  the  jury  find  that  John 
W.  Johnson  and  the  Indian  woman  with  whom  he  cohabited 
mutually  agreed  to  live  their  whole  lives  together  in  a  state  of 
union  as  husband  and  wife,  it  was  not  a  marriage,  nor  are  the 
children  of  such  union  capable  of  inheriting  from  the  father.11 

Colonel  Johnson,  it  appears  from  the  testimony  taken  at  the 
trial,  was  a  government  factor  at  Prairie  du  Chien  in  1812,  at 
that  time  a  military  post  in  the  Indian  country,  and  outside  of 
the  limits  of  any  state.  Whilst  there,  he  formed  a  connection 
with  an  Indian  woman,  the  daughter  of  a  chief  named  Keokuk, 
with  whom  he  lived  for  several  years,  and  by  whom  he  had  three 
children,  daughters,  named  Rosella,  Mary,  and  Eliza.  These 
children  were  brought  up  and  educated  by  Colonel  Johnson  in 
conformity  to  his  circumstances  and  condition  in  life;  were  in- 
troduced into  society,  after  their  education  was  finished,  as  his 
daughters;  remained  inmates  of  his  household  after  his  re- 
moval to  St.  Louis  in  1822,  up  to  the  period  of  their  marriage, 
and  were  in  all  respects  treated  by  him  as  a  father  would  be 
expected  to  conduct  himself  towards  his  legitimate  children, 
and  were  finally  provided  for  in  a  will,  which  left  to  them  or 
their  descendants  the  bulk  of  his  fortune,  which  amounted  to 
about  one  hundred  thousand  dollars. 
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Shortly  after  his  removal  to  St  Louis,  Colonel  Johnson  mar- 
ried the  plaintiff,  haying  left  the  mother  of  these  children  with 
her  tribe,  and  it  not  appearing  from  the  testimony  whether  she 
was  living  or  not  at  the  time  of  the  marriage  with  the  plaintiff. 
Borne  testimony  was  given  at  the  trial,  explanatory  of  the  cus- 
tom of  the  Indians  in  relation  to  their  marriages.  It  seems 
that  there  were  connections  formed  between  the  traders  and 
the  Indian  women,  which  were  regarded  as  marriages,  and 
others  which  the  witnesses  did  not  so  consider.  What  were 
the  characteristics  which  distinguished  the  one  from  the  other 
did  not  very  clearly  appear;  but  there  was  no  evidence  that  in 
either  case  the  husband  was  not  regarded  as  at  liberty  to  leave 
his  wife  at  his  pleasure.  Some  of  the  witnesses  testified  in 
relation  to  the  ceremonies  which  sometimes  accompanied  a 
marriage.  There  was  no  evidence  in  relation  to  the  origin  of 
the  connection  between  Colonel  Johnson  and  Tapissee  (the 
woman  with  whom  he  lived),  nor  did  it  appear  what  the 
nature  of  the  contract  was  between  them,  except  as  it  was  to 
be  inferred  from  the  facts  stated  above. 

There  is  doubt  that  permanency  enters  into  the  idea  of  mar- 
riage as  understood  among  all  civilized  and  Christian  people, 
and  the  proposition  stated  in  the  instruction  of  the  land  court 
is  undoubtedly  well  sustained  by  writers  who  have  discussed 
the  subject  of  marriage.  It  may  be  farther  conceded  that 
even  by  the  law  of  nature  a  mere  casual  commerce  between 
the  sexes  does  not  constitute  a  marriage.  But  when  there  is 
a  cohabitation  by  consent  for  an  indefinite  period  of  time  for 
the  procreation  and  bringing  up  of  children,  that  in  a  state  of 
nature  would  be  a  marriage;  and  in  the  absence  of  all  civil 
and  religious  institutions,  may  safely  be  presumed  to  be,  as  it 
is  termed  by  some  writers,  " a  marriage  in  the  sight  of  God:" 
Shelford  on  Marriage  and  Divorce,  9.  "  It  has  been  made  a 
question,"  says  this  author,  "bow  long  the  cohabitation  must 
continue  by  the  law  of  nature,  whether  to  the  end  of  life. 
Without  pursuing  that  discussion,  it  is  enough  to  say  that  it 
cannot  be  a  mere  casual  and  temporary  commerce,  but  must 
be  a  contract  at  least  extending  to  such  purposes  of  a  more 
permanent  nature  in  the  intentions  of  the  parties: "  Id. 

If  permanency  is  to  be  regarded  as  an  essential  element  of 
marriage  by  the  law  of  nature,  it  is  clear  that  all  such  con- 
nections which  have  taken  place  among  the  various  tribes  of 
North  American  Indians,  either  between  persons  of  pure 
Indian  blood,  or  between  half-breeds,  or  between  the  white 
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and  Indian  races,  must  be  regarded  as  a  mere  illicit  inter- 
course, and  the  offspring  be  considered  as  illegitimate;  for  it 
appears  to  be  well  established  by  historians  and  travelers,  as 
well  as  by  the  reported  testimony  in  judicial  proceedings  oc- 
curring in  the  courts  of  some  of  our  states,  that  in  most  of  the 
tribes,  perhaps  in  all,  the  understanding  of  the  parties  is  that 
the  husband  may  dissolve  the  contract  at  his  pleasure.  In  a 
work  published  by  Mr.  Schoolcraft  concerning  the  manners 
and  customs  of  the  North  American  Indians,  under  the  au- 
thority of  the  government  of  the  United  States,  the  writer 
says:  "The  marital  rite  is  nothing  more,  among  our  tribes, 
than  the  personal  consent  of  the  parties,  without  requiring  any 
concurrent  act  of  a  priesthood,  or  magistracy,  or  witnesses; 
the  act  is  assumed  by  the  parties  without  the  necessity  of  any 
other  extraneous  sanction  except  parental  consent.  Present! 
are,  however,  often  made,  if  the  parties  are  able.  It  is  also 
disannulled,  and  the  wife  dismissed  from  the  wigwam  when- 
ever the  husband  pleases,  or  the  marital  state  is  continued 
under  the  evils  of  discord  or  a  state  of  polygamy.  The  latter 
is,  however,  the  usual  method  among  the  hunter  and  prairie 
tribes.  But  the  ties  of  consanguinity  are  still  strictly  acknowl- 
edged; children  become  possessed  of  all  their  natural  rights, 
and  family  tradition  traces  these  to  their  remotest  links."  In 
Robertson's  History  of  America,  book  4,  the  same  peculiarity 
is  noticed  as  characterizing  the  contract  of  marriage  as  it  pre- 
vailed among  the  natives  of  South  America. 

In  the  case  of  Wall  v.  Williamson,  11  Ala.  839,  it  appeared 
in  evidence  that,  by  the  Choctaw  law,  the  husband  could  dis- 
solve the  relationship  at  pleasure,  and  a  marriage  of  this 
kind,  within  the  limits  assigned  to  that  tribe,  was  held  valid. 
The  court  says  that  "  marriages  among  the  Indian  tribes  must 
be  regarded  as  taking  place  in  a  state  of  nature;  and  if,  ac- 
cording to  the  usages  and  customs  of  the  particular  tribe,  the 
parties  are  authorized  to  dissolve  it  at  pleasure,  the  right  of 
dissolution  will  be  considered  a  term  of  the  contract.  Either 
party  may  take  advantage  of  this  term,  unless  it  be  expressly 
or  impliedly  waived  by  them;  or  they  may  perhaps  acquire 
such  relations  to  society  as  will  give  permanency  to  the  con- 
tract and  take  from  them  the  right  to  avoid  it"  The  same 
doctrine  had  been  held  by  the  court  in  the  same  case  (  Wall  v. 
Williamson),  reported  in  8  Id.  48. 

In  Tennessee,  a  marriage  among  the  Cherokees,  according 
to  the  usages  of  that  tribe,  within  the  limits  of  that  state, 
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held  valid.  And  it  appeared  that  all  that  was  necessary  to 
constitute  a  marriage  by  these  usages  was  a  public  agreement 
to  live  together  as  man  and  wife,  and  the  fact  that  two  per- 
sons did  so  live  together  was  considered  evidence  of  such 
agreement.  In  this  case  (Morgan  v.  McQhee,  5  Humph.  14),  the 
husband  was  a  white  man,  and  there  were  children  of  the 
marriage,  and  the  supreme  court,  in  passing  on  the  case,  ob- 
serve: "To  hold  this  marriage  to  be  void  would  be  to  vitiate 
all  the  marriages  made  in  the  nation  [Cherokee],  and  might 
be  productive  of  much  mischief."  Proceeding,  therefore,  on 
the  principle  that  the  courts  in  Tennessee  would  recognise  as 
valid  all  marriages  of  a  foreign  country,  made  in  pursuance  of 
the  forms  and  usages  of  that  country,  they  applied  the  doc- 
trine to  a  marriage  between  a  white  man  and  an  Indian,  made 
within  the  Indian  nation,  conformably  to  the  customs  of  the 
tribe. 

Judge  Story,  in  his  work  on  the  conflict  of  laws,  considers 
marriage,  as  in  its  origin,  a  contract  of  natural  law;  that  "  it 
is  the  parent  and  not  the  child  of  society;"  that  in  all  civilized 
countries  it  becomes  a  civil  contract,  regulated  by  law,  and  in 
many  has  superadded  to  it  a  religious  obligation.  So  that  the 
contract  is  a  natural,  civil,  or  religious  one,  or  embraces  all 
these  elements,  according  to  the  condition  of  society  in  which 
it  occurs.  It  is  plain  that,  among  the  savage  tribes  on  this 
continent,  marriage  is  merely  a  natural  contract,  and  that 
neither  law,  custom,  nor  religion  has  affixed  it  to  any  condi- 
tions, or  limitations,  or  forms  other  than  what  nature  has  itself 
prescribed.  It  can  hardly  be  said  that  the  power  of  divorce,  in 
one  or  both  of  the  parties  to  the  contract,  at  his  or  her  pleasure, 
is  inconsistent  with  the  law  of  nature.  The  fact,  as  we  have 
seen,  is  otherwise.  To  what  quarter  shall  we  look  for  proofs 
of  the  law  of  nature,  if  we  exclude  the  manners  and  customs 
of  the  American  aborigines? 

It  is  well  settled,  as  a  general  proposition,  that  a  marriage 
valid  according  to  the  law  or  custom  of  the  place  where 
it  is  contracted  is  valid  everywhere:  Story's  Confl.  L.,  sec. 
113;  2  Greenl.  Ev.,  sec.  460.  It  is  equally  clear,  both  upon 
authority  and  upon  general  principles  of  public  policy  and 
natural  equity,  that  where  the  legitimacy  of  children  is  called 
in  question,  especially  after  their  death  and  after  a  great  lapse 
of  time,  every  reasonable  presumption  is  indulged  in  favor  of 
legitimacy.  Very  slight  circumstances  have  been  held  suffi- 
cient to  authorize  a  court  or  jury  to  find  the  existence  of  a 
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marriage.  In  the  case  of  Johnson  v.  Johnson,  1  Deeatu  695,  the 
testator  had  used  an  expression  in  his  will  which  had  a  ten- 
dency to  create  a  doubt  as  to  his  son's  legitimacy;  and  the  only 
proof  to  remove  the  suspicion  was  the  simple  fact  that  the 
father  and  mother  had  lived  together  as  husband  and  wife, 
and  were  so  considered  in  the  neighborhood.  Thirty  years 
had  elapsed,  and  all  the  parties  were  dead,  and  the  illegiti- 
macy of  the  son  would  let  in  the  collateral  relations  of  the  de- 
ceased. The  court  of  chancery  declared  that  "  to  bastardize  a 
person  after  his  death  was  contrary  to  every  principle  of  law, 
justice,  and  equity,"  and  decreed  accordingly  in  favor  of  the 
legitimacy  of  the  son. 

Where  there  has  been  a  marriage  de  facto,  and  the  parties 
to  it  are  dead,  although  no  direct  proceeding  can  ever  be  had 
to  invalidate  it,  yet  if  children  have  sprung  from  the  union, 
the  question  of  their  legitimacy  may  incidentally  and  neces- 
sarily involve  the  validity  of  the  marriage.  Our  statute  has, 
however,  even  in  such  cases,  precluded  the  necessity  of  any 
inquiries  of  this  sort,  by  declaring  the  issue  of  all  marriages 
deemed  null  in  law  to  be  legitimate.  Under  our  law,  upon  an 
issue  of  legitimacy,  the  inquiry  is  limited  to  the  mere  tact  of 
actual  marriage;  and  upon  this  investigation,  confining  our- 
selves to  the  rules  of  evidence  established  before  this  signifi- 
cant change  in  the  law,  the  jury  are  bound  to  make  every 
intendment  in  favor  of  the  legitimacy  of  the  children  not 
necessarily  excluded  by  the  proof:  Senser  v.  Bower,  1  Penr.  & 
W.  452.  In  the  case  of  Cheseldine  v.  Brewer,  1  Har.  A  M. 
152,  upon  a  question  of  legitimacy,  the  jury  were  instructed 
that  if  they  found  the  reputed  parents  of  the  person  claiming 
as  heir  had  consented  and  agreed  to  be  man  and  wife,  and  had 
cohabited  as  such  before  the  birth  of  the  claimant,  they  should 
render  their  verdict  for  the  plaintiff,  and  this  direction  of  the 
court  was  sustained  upon  appeal.  The  supposed  marriage 
had  occurred  in  the  state  of  Maryland,  and  of  course  if  it  had 
in  fact  taken  place,  had  been  accompanied  with  the  cere- 
monies and  attended  with  the  sanctions,  civil  and  religious, 
which  the  laws  of  that  state  required. 

The  separation  of  Colonel  Johnson  from  the  mother  of  his 
children  cannot,  under  the  facts  of  this  case,  be  regarded  as 
tending  to  rebut  the  proof  of  a  marriage.  Such  a  separation, 
in  ordinary  cases,  occurring  between  persons  of  the  same  race 
and  in  a  civilized  country,  is  undoubtedly  competent  evidence 
to  rebut  the  presumption  arising  from  previous  cohabitation: 
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Senser  v.  Bower,  1  Penr.  &  W.  452.  But  the  fact  here,  if 
established,  to  be  consistent  with  the  usages  among  the  Indians, 
not  only  in  reference  to  their  own  marriages,  but  to  intermar- 
riages with  the  traders  who  sojourned  with  them,  could  have 
no  tendency  to  overthrow  the  presumption  arising  from  the 
previous  cohabitation.  It  seems  to  to  a  right  conceded  to  the 
husband  by  the  terms  of  the  contract,  and  its  exercise  cannot 
therefore  be  regarded  as  inconsistent  with  it 

The  declarations  of  Colonel  Johnson,  reported  by  some  of 
the  witnesses,  as  made  upon  the  eve  of  and  perhaps  subse- 
quently to  his  marriage  with  the  plaintiff,  that  he  was  a 
bachelor,  are  not  entitled  to  any  consideration.    Such  expres- 
sions are  readily  accounted  for  without  being  understood  as 
indicating  an  intention  to  bastardize  his  children — an  intention 
contradicted  by  all  the  acts  of  his  life  in  reference  to  these 
children.    His  assumption  and  performance  of  parental  duties, 
his  care  in  providing  for  their  education,  his  introduction  of 
them  into  his  household  after  his  marriage  with  the  plaintiff, 
their  recognition  in  the  social  circle  in  which  he  moved,  their 
marriage  as  his  daughters,  the  liberal  provisions  for  them  in 
his  will,  and  his  solemn  recognition  of  them  in  that  instru- 
ment;—all  these  circumstances,  without  any  question,  so  far  as 
the  testimony  shows,  being  ever  made  of  their  legitimacy  during 
the  life  of  the  father,  certainly  constitute  presumptive  evidence 
of  a  marriage,  when  its  existence  is  questioned  nearly  fifty 
years  after  it  is  alleged  to  have  taken  place,  and  when  two  of 
the  children  are  dead  leaving  heirs,  and  the  father  is  dead 
without  any  other  children,  and  his  widow  is  also  dead  without 
children,  either  by  her  first  or  second  husband. 

We  have  not  been  able  to  perceive  any  good  reason  for  strik- 
ing out  a  portion  of  the  defendant's  answer;  but  as  the  entire 
evidence  in  support  of  the  defense  is  now  before  this  court,  the 
question  becomes  immaterial.  We  are  satisfied,  from  the  tes- 
timony, that  the  conduct  of  Colonel  Johnson  has  not  been  such, 
in  reference  to  the  antenuptial  agreement  with  the  plaintiff, 
as  to  justify  a  specific  performance  of  that  agreement  with  a 
view  to  her  exclusion  from  her  legal  right  to  dower.  We  do 
not  allude  to  any  charges  of  supposed  illiberality  to  his  wife 
during  their  marriage  union,  for  there  is  no  good  ground  for 
concluding  that  there  was  any  serious  disagreement  or  ill  feel- 
ing between  them;  but  the  provisions  of  the  will  were  certainly 
inadequate,  and  not  a  bona  fide  execution  of  the  contract.  And 
as  the  testator,  whether  by  the  consent  of  his  wife  or  not,  thought 
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proper  so  to  invest  the  money  received  from  her  on  the  mar- 
riage as  to  be  entirely  inaccessible  to  her  for  any  of  the  uses 
contemplated  by  the  antenuptial  agreement,  and  it  would  be 
extremely  difficult,  if  not  impracticable,  to  trace  the  fund  so 
used  in  the  improvement  of  the  testator's  real  estate,  and  as- 
certain its  present  value,  we  concur  in  the  conclusion  of  the 
land  court,  that  the  right  to  dower  was  not  barred. 

It  will  be  seen  that,  in  our  view  of  this  case,  the  question  of 
damages  becomes  immaterial.  The  death  of  the  plaintiff  hav- 
ing been  suggested  since  the  case  came  here,  her  representa- 
tives would  be  entitled  to  one  third  of  the  rents  and  profits  of 
the  real  estate  of  which  her  husband  died  seised,  from  the  time 
of  his  death  to  the  date  of  the  assessment,  together  with  such 
proportion  of  the  slaves  and  personal  property  of  the  husband 
as  they  may  be  entitled  to  under  the  second  section  of  the  act 
of  1845  concerning  dower.  It  is  not  intended  by  this  opinion 
to  debar  the  plaintiffs  from  taking  under  the  antenuptial 
agreement;  but  as  the  bill  is  not  framed  with  that  view,  we 
consider  it  unnecessary  to  notice  that  branch  of  the  subject 

The  judgment  is  reversed,  and  the  case  remanded. 

Scott,  J.,  concurred* 


Maertaoes  by  Law  ov  Natum.— The  questions,  What  ouustitates  a  mar- 
riage by  the  law  of  nature  ?  and,  Wfll  it  be  recognised  aa  valid  by  our  mnnieipil 
law?  are  by  no  means  speculative  merely,  and  unimportant  in  thia  country, 
where,  aside  from  the  marriages  between  Indians  themselves,  marriages  be- 
tween whites  and  Indians,  according  to  Indian  customs,  are  not  infrequent 
The  principal  case,  besides  being  supported  by  the  decisions  in  Wall*.  WU* 
Uamaon,  11  Ala.  826,  8  Id.  48,  Morgan  v.  McQhee,  6  Humph.  13,  to  which  it 
refers,  is  approved  in  Boyer  v.  Bively,  58  Mo.  610;  La  Riviert  v.  La  BMert,  77 
Id.  012,  017,  and  finds  additional  sanction  in  Shelford  on  Marriage  and  Di- 
vorce, 9,  where  the  author,  using  the  language  of  Sir  William  Scott,  in  Lmd§ 
v.  BeUsarb,  1  Hag.  Cans.  231,  says:  "It  is  hardly  necessary  to  observe  that  a 
mere  casual  commerce  between  the  sexes,  without  the  intention  of  cohabita- 
tion, does  not  constitute  marriage,  even  by  the  law  of  nature.  Bat  when  two 
persons  agree  to  have  that  commerce  for  the  procreation  and  bringing  up  of 
children,  and  for  such  lasting  cohabitation,  that,  in  a  state  of  nature,  would 
be  a  marriage,  and  in  the  absence  of  all  civil  and  religious  institutes  might 
safely  be  presumed  to  be,  as  it  is  popularly  called,  a  marriage  in  the  sight  of 
God  It  has  been  made  a  question  how  long  the  cohabitation  must  continue 
by  the  law  of  nature— whether  to  the  end  of  life.  Without  pursuing  that 
discussion,  it  is  enough  to  say  that  it  cannot  be  a  mere  casual  and  temporary 
commerce,  but  must  be  a  contract  at  least  extending  to  such  purposes  of  a 
more  permanent  nature,  in  the  intention  of  the  parties."  Bat  in  State  v. 
Tarcha-na-tah,  64  K.  0.  614,  it  was  held  that  cohabitation  between  an  Indian 
man  and  woman,  according  to  the  customs  of  their  tribe,  which  left  the  par- 
ties free  to  dissolve  the  connection  at  pleasure,  was  not  marriage.    "Even 
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if  it  be  true,"  says  Rodman,  J.,  "that  by  the  law  of  North  Carolina  a  mar- 
riage per  verba  de  prassenti  followed  by  cohabitation,  but  without  any  form  or 
ceremony  whatever,  is  to  be  deemed  valid  (aa  to  which  we  express  no  opinion), 
yet  it  can  never  be  held  that  mere  cohabitation,  with  an  understanding  that 
it  may  oeaae  at  pleasure,  can  constitute  a  marriage,  or  carry  with  it  the  righto 
and  liabilities  of  that  relation."  And  in  Roche  v.  Washington,  19  IncL  53,  a 
samilar  union,  according  to  the  customs  of  the  tribe,  while  the  parties  were 
residing  in  Indiana,  was  held  not  to  be  a  valid  marriage  under  the  state  laws. 
Mr.  Justice  Perkins  said:  "  What,  then,  constitutes  the  thing  called  a  mar- 
riage? What  is  it  in  the  eye  of  the  j us  gentium  t  It  is  the  union  of  one  man 
and  one  woman '  so  long  aa  they  both  shall  live,'  to  the  exclusion  of  all  others, 
by  an  obligation  which,  during  that  time,  the  parties  cannot,  of  their  own 
volition  and  act,  dissolve,  but  which  can  be  dissolved  only  by  the  authority 
of  the  state.    Nothing  short  of  this  is  marriage." 

Reason  and  authority  seem,  however,  to  be  in  favor  of  the  doctrines  of  the 
principal  case.  In  1  Bishop  on  Marriage  and  Divorce,  sec.  222,  it  is  said  that 
"  where  parties  are  married  upon  territory  occupied  and  ruled  by  our  North 
American  Indians,  and  thence  remove  into  one  of  our  states,  the  marriage  is 
in  the  latter  locality  good,  notwithstanding  by  the  Indian  law  they  might  di- 
vorce themselves  by  a  mutual  separation; "  and  after  commenting  upon  the 
above  cases,  the  author  says,  in  section  223:  "  If  we  do  not  recognize  these  In- 
dian unions  as  marriages,  when  thus  entered  into  under  the  local  laws,  which 
provide  for  no  other,  we  treat  our  friendly  and  independent  tribes,  with 
whom  we  have  treaties,  and  whom  we  regard  as  nations,  with  no  very  exalted 
Christian  charity.  They  have  advanced  beyond  the  polygamy  of  the  race 
whence  Christ  sprang,  into  monogamy;  though,  it  would  appear  from  the 
foregoing,  they  retain  the  old  Jewish  law  of  divorce.  In  reason,  then,  might 
not  a  Christian  tribunal  forbear,  at  least  out  of  consideration  for  the  minority 
who  may  wish  better  laws,  to  deal  with  them  all  as  with  our  own  strumpets 
and  rakes  ?  Should  a  marriage  be  celebrated  with  us  in  the  terms  of  the  In- 
dian law,  the  question  of  its  validity  would,  in  principle,  be  very  different; 
because,  by  universal  rule,  marriage  depends  for  its  validity  on  the  law  under 
which  it  is  celebrated." 

Mabbzaok  is  Valid  Rvxbtwhxbx,  when  valid  according  to  the  law  or 
custom  of  the  place  where  it  is  contracted:  True  v.  Ranney,  53  Am.  Dee.  164, 
and  note  collecting  other  cases;  Hiram  v.  Pierce,  71  Id.  655. 

Pmbsumption  is  Always  in  Favob  or  Legitimacy:  Vaughan  v.  Rhode*, 
13  Am.  Dec  713;  Park  v.  Barren,  65  Id.  641.  A  child  born  in  wedlock  is 
presumed  to  be  legitimate:  Commonwealth  v.  Shepherd,  6  Id.  449;  Cross  v. 
Cross,  23  Id.  778;  Eliov.  Mader,  38  Id.  192;  Ouroin  v.  CrornarUe,  63  Id.  406; 
Wright  v.  Hides,  66  Id.  461;  Weather/ord  v.  Weather/ord,  Id.  206,  and  note; 
Wright*.  Hicks,  60 Id.  687. 

Bvxdxkox  or  Mabbiaob  to  TCa***!.™*  Lmitikaoy  or  Child:  See  Pratt 
v.  Pierce,  68  Am.  Deo.  758. 
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Nbwmabk  v.  Liverpool  and  London  Fibb  and 

Life  Insurance  Company. 

(10  XlSBOUU,  160.1 
IffftUBAHCB  COMPANY  18  LlABUI  JOB  LOSS  OF  GOODS  MX  ThXR,  OCOMOSSfl 

directly  by  fire,  without  regard  to  the  precise  tame  when  the  theft  oo» 
eon. 
Affidavits  and  Accounts  of  Lobs,  Oonsrtotxnq  Pbxldonabt  Pboou 

FUBNISHXD  BT  InSU&KD  TO  COMPANY,  ABB  EviDINCl  that  the  insured 

has  oomplied  with  the  policy  in  thia  respect,  hut  are  not  evidence  in  bii 
favor  upon  the  amount  of  loam. 
Admissibility  of  Opinions  of  Skilled  Witnesses  is  Oonfinxb,  in  gen- 
eral, to  cases  where,  from  the  nature  of  the  subject,  facts  connected  from 
such  opinions  cannot  be  so  presented  to  the  jury  as  to  enable  them  to 
pass  upon  the  question  with  the  requisite  knowledge  and  judgment. 

Action  to  recover  for  a  loss  by  fire  of  the  plaintiff's  stock  of 
goods,  insured  by  the  defendant.  A  portion  of  the  goods  had 
been  stolen  in  consequence  of  the  fire.  The  plaintiff,  to  show 
the  amount  of  his  loss,  examined  several  witnesses,  who  testi- 
fied as  set  forth  in  the  opinion.  The  court,  besides  other  in- 
structions given  for  the  plaintiff,  charged  the  jury,  first,  that 
if  a  portion  of  the  goods  claimed  to  be  lost  was,  on  account  of 
the  fire,  stolen  from  his  store,  then  the  same  was  covered  by  the 
policy  of  the  defendant.  The  instructions  given  for  the  de- 
fendant, which  are  necessary  to  notice,  are:  3.  That  the  plain- 
tiff was  entitled  to  recover  for  the  goods  lost  at  the  time  of 
fire,  but  not  for  those  stolen  before  the  fire,  or  after  it  had 
happened  and  was  extinguished;  4.  That  if  the  plaintiff,  in 
his  account  of  loss  furnished  the  defendant,  knowingly  claimed 
and  made  affidavit  that  he  sustained  a  larger  amount  of 
loss  than  he  really  sustained  by  the  fire,  with  intent  to  defraud 
the  defendant,  the  plaintiff  could  recover  nothing;  5.  Thai 
plaintiff's  books  of  accounts  were  not  evidence,  unless  they 
were  proved  by  the  parties  making  the  entries  therein,  or  some 
person  who  examined  or  knew  the  same  at  the  time  of  being 
made  to  be  correct,  and  the  entries  made  by  the  plaintiff  him- 
self could  not  be  evidence  in  his  favor,  except  so  far  as  shown 
by  other  evidence  to  be  correct;  and  6.  That  the  affidavits 
and  accounts  of  loss,  constituting  the  preliminary  proofs, 
furnished  by  the  plaintiff  to  the  defendant,  were  not  evidence 
of  the  plaintiff's  loss,  nor  of  anything  in  them  contained,  ex- 
cept the  fact  that  such  proofs  were  made.  The  jury  found  for 
the  plaintiff,  but  assessed  his  damages  at  less  than  he 
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H.  N.  Hart,  for  the  appellant. 
B.  A.  HUly  for  the  respondent. 

By  Court*  Napton,  J.  We  consider  the  third  instruction, 
which  was  given  in  this  case  for  the  defendant,  as  objectionable. 
The  rule  in  relation  to  stolen  goods  had  been  sufficiently 
explained  to  the  jury  in  the  first  instruction  given  for  the 
plaintiff,  and  the  restriction  of  the  liability  of  the  company 
for  thefts  to  the  precise  period  when  the  fire  was  extinguished 
is  not  in  accordance  with  the  principle  upon  which  such  lia- 
bility is  based.  That  principle  is  alluded  to  in  the  instruction 
first  given  on  this  subject;  the  precise  time  when  a  theft  occurs 
is  not  important,  if  it  be  occasioned  directly  by  the  fire.  Such 
an  instruction  may  have  a  tendency  to  mislead,  especially  as 
there  was  no  evidence  of  any  thefts  having  been  committed 
before  the  fire  happened  or  after  it  was  extinguished. 

The  propriety  of  the  fourth  instruction  given  for  the  defend- 
ants is  not  material,  since  the  jury  found  for  the  plaintiff  upon 
the  facts  submitted  to  the  jury  on  that  instruction.  But  as 
the  answer  did  not  set  up  any  forfeiture  of  the  policy  by  reason 
of  false  or  fraudulent  affidavits  in  the  preliminary  proofs,  the 
instruction  was  upon  an  issue  not  made  by  the  pleadings  and 
calculated  to  prejudice  the  plaintiff's  claim. 

The  fifth  instruction  given  for  the  defendants  seems  to  have 
been  designed  to  convey  a  proper  caution  to  the  jury  in  relation 
to  the  character  and  effect  of  the  plaintiff's  books  of  accounts 
as  evidence.  The  phraseology  of  the  instruction  is  perhaps 
awkward,  if  not  ambiguous,  and  is  objected  to  as  leaving  to 
the  jury  the  question  of  the  competency  of  this  part  of  the 
plaintiff's  evidence.  If  liable  to  this  interpretation,  the  in- 
struction would  undoubtedly  be  objectionable;  but  we  suppose 
it  was  simply  intended  to  apprise  the  jury  that  the  books 
were  not  evidence  of  themselves,  as  they  have  been  and  are 
considered  in  some  courts,  but  that  they  should  be  regarded 
as  entitled  to  no  further  weight  than  the  proof  of  the  witnesses, 
who  were  examined  in  relation  to  their  accuracy  would  justify. 

The  sixth  instruction  was,  in  our  opinion,  correct.  The 
affidavits  and  accounts  of  loss,  constituting  the  preliminary 
proofs,  are  evidence  that  the  plaintiff  has  complied  with  the 
requirements  of  the  policy  in  this  respect,  but  they  are  no  evi- 
dence in  his  favor  upon  the  amount  of  loss.  The  affidavit 
required  to  be  appended  to  every  petition  might  as  well  be 
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regarded  as  proof  of  the  truth  of  its  allegations.  The  contrary 
decision  in  Moore  v.  Ptotection  Insurance  Co.,  29  Me.  97  [48 
Am.  Dec.  514],  seems  to  have  no  support  in  principle  or  upon 
authority. 

Upon  the  trial  of  this  case,  several  witnesses  were  allowed  to 
give  their  opinions  of  the  amount  of  goods  in  value  which  the 
plaintiff '8  store  would  contain,  and  especially  the  value  of  the 
goods  which  could  have  been  packed  on  the  shelves  destroyed 
by  the  fire.  The  witnesses  were  engaged  in  the  same  business 
followed  by  the  plaintiff. 

The  general  rule  is  that  persons  of  skill  in  any  particular 
science  or  art  may  give  their  opinions, "  when  the  subject-mat- 
ter is  such  that  inexperienced  persons  are  unlikely  to  prove 
capable  of  forming  a  correct  judgment  upon  it  without  such 
assistance;  in  other  words,  when  it  so  far  partakes  of  the 
nature  of  a  science  or  art  as  to  require  a  course  of  previous 
habit  or  study  in  order  to  attain  a  knowledge  of  it: "  2  Taylor 
on  Evidence,  sec.  1038.  The  rule  is  evidently  confined  to 
cases  where,  from  the  nature  of  the  subject,  facte  disconnected 
from  such  opinions  cannot  be  so  presented  to  the  jury  as  to 
enable  them  to  pass  upon  the  question  with  the  requisite 
knowledge  and  judgment  There  are  some  exceptions  to  this 
rule  not  necessary  to  be  noticed  in  connection  with  the  point 
taken  here. 

There  can  be  no  doubt  that  the  evidence  given  in  this  case 
was  of  a  very  loose  and  unsatisfactory  character.  The  two 
witnesses  first  called  differed  by  ten  thousand  dollars  as  to  the 
amount  of  goods  which  could  be  packed  in  the  store;  nor  did 
either  of  them  have  any  knowledge  of  the  store  and  its  con- 
tents before  the  fire.  Their  opinions  seem  to  have  been  formed 
upon  a  mere  inspection  of  the  store  after  the  fire,  and  an  ex- 
amination of  the  general  character  of  the  stock  left  In  the 
case  of  Howard  v.  City  Fire  Ins.  Co.,  4  Denio,  607,  the  witneef 
was  a  clerk  in  a  store  immediately  adjoining  the  one  burned, 
and  proved  the  dimensions  of  the  two  stores  to  be  the  same. 
He  also  proved  that  previous  to  the  fire  an  inventory  had  been 
taken  of  the  goods  in  the  store  where  he  acted  as  clerk,  and  ht 
was  allowed,  from  the  appearance  of  the  two  stores  as  observed 
by  him,  to  give  his  opinion  of  the  relative  quantity  of  goods  in 
the  two  stores.  But  in  the  present  case,  the  opinions  of  the 
witnesses  seem  to  have  been  formed  without  any  peculiar  ad- 
vantages of  arriving  at  correct  conclusions.  If  they  had  con- 
fined their  statements  to  facts,  it  is  not  seen  that  the  jury  could 
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not  have  drawn  as  correct  conclusions  as  the  witnesses.  Their 
opinions  appear  to  be  mere  random  conjectures. 

The  other  judges  concurring,  the  judgment  is  reversed,  and 
the  case  remanded. 


Iksubabci  Oqmfaht  »  Liable  ion  Lot*  by  Thbit  or  dooM  IuumiD 
▲oainst  Fas,  when  such  lost  is  the  direct  oonsequenoe  of  the  fire:  Note  to 
HUUerv.  Allegheny  Co.  M.  Im.  Co.,  46  Am.  Deo.  666. 

Expert  Evidence,  wheh  Admissible:  See  Hammond  t.  Wood/ma*,  SS 
Am.  Deo.  219,  and  exhaustive  note. 

The  frutcipal  case  n  odid  in  Bail*  t.  &  Jots**  efe  /**,  Co.,  7S  Mo. 
S88»  to  the  point  that  formal  proofs  of  Ion  given  by  the  insured  to  the  oonv 
peny  are  only  evidence  of  the  mot  that  they  were  funiished,  and  iu>  more;  bmt 
see  the  principal  case  digtingwiA^fl  on  this  point,  in  Bromm  v.  Ofay  V.  4  ML 
hm.  Co.,  68  Id.  138. 


MoMubeay  v.  Taylor. 

rao  MXSSOUU,  961.] 

Cqbtjuotob  dob  hot  Waive  Bight  to  Pius  Mbcbusxoj'  Loot  by  reoatv- 
ing  from  the  owner  of  the  building  a  promissory  note  for  the  amount  doe, 
payable  at  a  time  beyond  the  expiration  of  the  period  within  which  he  is 
required  to  file  his  lien,  but  within  the  period  in  which  suit  must  be 
commenced  to  enforce  the  lien.  The  taking  of  the  note,  at  most,  suspends 
the  right  of  actiom. 

Orar  Account  is  not  Extinguished  bt  Taking  Paomissobt  Nora.  Upon 
the  production  of  the  note,  a  recovery  may  be  had  on  the  aooount. 

BaoniPT  Stating  that  Note  was  Taken  xh  Settlement  or  Account  a 
IflBurriuiEHT  on  which  to  submit  to  a  jury  the  question  whether  the  note 
was  taken  in  payment  of  the  aooount. 

Suit  to  enforce  a  mechanic's  lien.  The  facts  are  stated  in 
the  opinion. 

Oray}  for  the  appellant. 

H.  N.  Hart  y  for  the  respondents. 

By  Court,  Scott,  J.  This  was  a  suit  on  a  mechanic's  lien, 
The  materials  were  famished,  and  the  work  completed  on  the 
twenty-ninth  of  November,  1856.  On  the  twentieth  of  Decem- 
ber following,  the  account  was  closed  by  a  negotiable  note  of 
the  defendant,  payable  to  the  plaintiffs  ninety  days  after  date. 
On  the  twenty-fifth  of  February,  1857,  before  the  note  was  due, 
the  plaintiffs  filed  in  the  land  court  a  lien  for  the  materials 
ftonisbed  and  labor  performed  by  them  for  the  defendant  The 
lien  was  founded  on  the  account  for  materials  and  labor,  which 
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had  been  closed  by  the  note  dated  the  twentieth  of  December, 
and  payable  ninety  days  after  date. 

On  the  following  statement  of  facte,  the  question  arises 
whether  the  lien  of  the  plaintiffs  was  extinguished.  By  the 
ninth  section  of  the  act  concerning  mechanics'  liens,  a  con- 
tractor is  required  to  file  his  lien  within  ninety  days  after  the 
materials  are  furnished  and  the  work  is  done;  and  by  the 
twentieth  section  of  the  same  act,  he  is  required  to  commence 
a  suit  within  nine  months  from  the  time  of  filing  his  account 
as  a  lien.  We  see  no  reason  why  the  facts  detailed  should 
affect  the  plaintiffs'  lien.  It  does  not  appear  that  the  defend- 
ant was  injured  in  any  way,  or  that  any  injury  could  result 
from  taking  a  note  payable  at  a  future  day,  but  within  the 
time  within  which  the  suit  must  be  commenced  to  enforce  the 
lien.  Would  it  be  maintained  that  a  note  payable  on  demand 
or  at  sight  would  have  such  an  effect?  A  note  does  not  extin- 
guish an  open  account.  Upon  the  production  of  the  note,  a 
recovery  may  be  had  on  the  account  The  giving  of  a  day  for 
payment  was  a  benefit  to  the  defendant,  and  it  did  not  injure 
him,  as  it  was  payable  within  the  time  within  which  the  plain- 
tiffs were  required  by  law  to  bring  their  suit  to  enforce  the  lien. 
Without  the  note,  the  plaintiffs  might  have  delayed  suit  be- 
yond the  time  of  payment  given  to  the  defendant.  Aa  the 
note  did  not  extinguish  the  account,  nor  the  delay  injure  the 
defendant,  on  what  ground  or  principle  can  it  be  maintained 
that  the  plaintiffs  have  lost  or  waived  their  right  to  enforce  the 
lien?  The  giving  of  the  note  was,  at  most,  but  a  suspension  of 
the  right  of  action.  There  is  a  difference  between  the  suspen- 
sion and  the  extinction  of  a  cause  of  action.  By  giving  time 
for  payment,  the  plaintiffs  did  not  impliedly  waive  their  right 
to  file  their  lien.  The  filing  of  the  lien  was  no  step  in  the 
bringing  of  a  suit.  That  was  a  means  only  of  securing  their 
debt,  which  they  might  afterwards  pursue  or  abandon  at  their 
pleasure. 

A  witness  stated  that  a  receipt  was  taken  for  the  account; 
that  its  language  was  that  the  note  was  taken  in  settlement  of 
the  account.  We  are  of  the  opinion  that  there  was  no  error 
in  the  court's  refusing  the  instruction  asked  by  the  defendant, 
to  the  effect  that  if  the  plaintiffs  agreed  to  take  defendant's 
note  at  ninety  days  in  payment  of  the  demand  due  them,  and 
did  so  take  the  defendant's  note,  they  will  find  for  the  defend- 
ant There  was  no  evidence  on  which  to  found  such  an  in* 
•traction.    The  cases  abundantly  show  this:  GHenn  v.  Smith, 
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2  Gill  A  J.  493  [20  Am.  Dec.  452];  Muldon  v.  Whtilock,  1  Cow. 
306  [13  Am.  Dec.  533];  Tobey  v.  Barber,  5  Johns.  68  [4  Am. 
Dec.  326];  Putnam  v.  Lewis,  8  Id.  389;  Peter  v.  Beverly,  10 
Pet.  532.  In  suitable  cases,  where  there  is  evidence  that  a 
note  was  taken  in  satisfaction  of  an  open  account,  it  is  a  ques- 
tion to  be  left  to  the  jury.  But  on  the  authority  of  the  cases 
cited,  there  was  no  evidence  tending  to  establish  that  fact 

The  account  on  which  this  proceeding  was  had  became  due 
under  the  general  law  concerning  mechanics'  liens,  and  its 
provisions  have  been  referred  to,  as  they  make  no  change  in 
the  case  from  what  it  would  have  been  under  the  act  subse- 
quently, on  the  fourteenth  of  February,  1857,  enacted  for  St. 
Louis  county.  The  reference  to  that  act  is  not  intended  to 
imply  that  this  case  should  have  been  governed  by  the  general 
law. 

Judgment  affirmed,  with  ten  per  cent  damages. 

Bwujg,  J.,  concurred. 
Napton,  J.,  absent 

Msqhahxo's  Lmr,  whether  Wjjvmd  bt  Aocxprnro  Dxbtob'b  Nora:  8m 
Gable  ▼.  Gale,  41  Am.  Deo.  219,  and  note  thereto;  Steamboat  Charlotte  v.  Ham- 
mond, 43  Id.  636;  Hutehin*  ▼.  Olatit,  24  Id.  634.  The  principal  oase  is  fol- 
lowed in  Athdown  v.  Woods,  31  Mo.  466;  Doom*  ▼.  CJfnftm,  2  Utah,  421,  on 
the  point  that  a  mechanic's  lien  is  not  waived  by  the  taking  of  the  debtor's 
notes,  payable  after  the  time  within  which  the  lien  must  be  filed,  bat  before 
the  expiration  of  the  time  limited  for  bringing  suit  to  enforce  the  lien;  nor  is 
it  waived  by  drawing  a  draft,  which  was  accepted,  payable  within  such  time: 
Jones  v.  Hunt,  67  Mo.  572. 

AoOKPTAJtCB   Of   NSQOTIABLB   PAPER,  WHXN   PaTMBTT    OF   PftB-nXBrlHO 

Dkbt:  Qee  Hatch  y.  Barnum,  66  Am.  Deo.  60;  DavU  ▼.  Smith,  48  Id.  279,  and 
the  notes  thereto;  Larrabeer.  TaJbatt,  46  Id.  637;  Bangor  v.  Warren,  66  Id. 
W;  Skumwayy.  Beed,  Id.  &9;  Jialtion  y.  Wood,  68  Id.  GQi;  Yates  y.  Donald- 
jo*,  61  Id.  2831  The  principal  ease  is  cited  in  Brooks  ▼.  JfosMn,  69  Mo.  6A  te 
the  effect  that  the  execution  of  a  note  for  a  pre-existing  debt  is  not  a  pay- 
ment, bat  the  party  relying  upon  that  principle  must,  in  a  suit  upon  the 
original  contract,  produce  the  note  for  cancellation;  and  in  DoebUng  ▼.  Lms\ 
45  Id.  152;  it  is  followed  on  the  point  that  in  a  suit  on  an  account,  the  mere 
acceptance  by  the  plaintiff  of  notes  given  by  the  defendant  for  the  debt,  and 
the  giving  of  a  receipt  for  the  amount  due,  without  further  proof,  did  not 
eonstitute  such  evidence  of  payment  as  to  warrant  the  court  in  sending  the 
ease  to  the  Jury. 
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WaEPIELD   V.   LlNDELL. 

[80  MlSSOUBX,  272.] 

Smtet  ahd  Poaaiaaiow  of  Chni  Tenant  nr  Ookm ox  ark,  Pane*  Faco, 
hot  Advxbsb  to  Oo-txnahtb,  bat  in  support  of  the  oommon  title;  and 
his  possession  is  the  possession  of  the  others. 

Tenant  in  Common  mat  Dissmn  or  Oust  his  Co-tenants. 

To  Oonbtitutb  Dibsxisn  by  One  Tenant  in  Common  of  his  Oo-tenahts, 
an  actual  ouster,  or  "turning  out  by  the  heels, *  is  not  necessary;  but 
there  must  be  some  unequivocal  and  notorious  act  asserting  an  entire 
ownership. 

Assertion  of  Entire  Ownership  by  One  Tenant  in  Common,  to  Wore 
Ouster  of  Co-tenants,  must  be  made  or  communicated  to  the  latter, 
when  it  consists  of  a  mere  verbal  declaration;  but  when  the  act  is  of 
such  a  nature  as  will  be  presumed  to  be  noticed  by  persons  of  ordinary 
diligence  in  attending  to  their  own  interests,  and  is  of  such  an  un- 
equivocal character  as  not  to  be  easily  misunderstood,  it  is  not  necessary 
that  positive  notice  should  be  given  to  the  co-tenants,  or  that  they  have 
actual  knowledge. 

Possession  bt  One  Tenant  in  Common  for  Twenty-six  Tears,  and  an 
exclusive  receipt  by  him  of  the  rents  and  profits,  without  any  account 
rendered  or  demand  made,  will  not,  of  themselves,  raise  a  presumption 
of  ouster  by  him  of  his  co-tenants. 

Admissions  by  Party  in  his  Pleadings  may  be  Used  against  Him  in 
another  action,  if  pertinent,  by  persons  who  were  not  parties  to  the  first 
suit. 

Action  in  the  nature  of  ejectment  to  recover  an  undivided 
one  third  of  lots  5,  6,  7,  and  8,  of  a  certain  block  in  the  city  of 
St.  Louis.  In  1817,  William  Smith,  Frederick  Bates,  and 
Manuel  Lisa,  laid  out  an  addition  to  the  -city  of  St.  Louis,  em- 
bracing the  land  in  question.  Lisa  died  in  1822,  and  under  a 
judgment  against  his  executors,  an  undivided  third  part  of 
the  lots  in  this  addition,  "which  were  not  sold  by  the  said  M. 
Lisa"  in  his  life-time,  was  levied  upon  and  sold  to  Oliver  N. 
Bostwick,  who  received  a  sheriff's  deed  therefor  in  1826. 
Nathaniel  A.  Ware  acquired  this  title  in  1833,  and  the  plain- 
tiffs claim  as  his  heirs.  The  defendant  acquired  the  undivided 
two  thirds  of  Bates  and  Smith  by  deeds,  some  of  which  were 
executed  prior  to  1830,  and  some  prior  to  1834.  The  defend- 
ant offered  in  evidence  the  record  of  a  partition  suit,  brought 
in  1836  by  Ware,  the  heirs  of  Bates,  and  one  of  the  heirs  of 
Smith,  against  Smith's  other  heirs  as  defendants.  The  peti- 
tion in  this  suit  averred  that  the  lots  in  question  were  sold  by 
Lisa  in  his  life-time;  and  the  record  showed  that  the  commis- 
sioners had  returned  a  plat  in  which  these  lots  were  marked 
"sold."  The  court,  however,  excluded  this  evidence,  and  also 
rejected  two  deeds  executed  by  Ware  to  Mrs.  Lisa,  in  1841 
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and  1846  respectively,  upon  a  compromise  of  their  claims  to 
the  interest  of  Manuel  Lisa.  The  court  allowed  the  plaintiffs 
to  read  in  evidence  the  defendant's  answer  in  a  suit  instituted 
against  him  in  1853,  by  Mrs.  Lisa,  for  the  same  lots  now  sued 
f  at  by  the  plaintiffs.  This  answer  is  set  forth  in  the  opinion. 
The  defendant  relied  principally  upon  the  statute  of  limita- 
tions as  a  defense;  and  the  evidence  to  show  his  adverse 
possession  as  against  his  co-tenants,  and  the  questions  which 
arose  under  the  instructions  of  the  court,  also  sufficiently  ap- 
pear in  the  opinion. 

B.  A.  Hilly  for  the  appellant. 
Shepley,  for  the  respondents. 

By  Court,  Napton,  J.  The  statute  of  limitations  having 
been  the  main  ground  of  defense  at  the  trial  of  this  case,  the 
instructions  on  that  subject  constitute  the  principal  point  for 
our  consideration. 

There  is  an  admitted  distinction  recognised  in  the  oases  on 
the  subject  between  the  character  of  a  disseisin  as  against 
strangers  and  between  tenants  in  common.  This  distinction 
is  founded  on  the  presumption  that  a  person  who  enters  into 
possession  of  a  tract  of  land,  having  a  title  thereto,  enters  in 
conformity  to  that  title.  No  presumption  will  be  entertained 
that  a  man  means  to  do  an  unlawful  act;  and  if  the  title  he 
has  gives  him  a  right  to  enter  on  the  land,  his  entry  is  at- 
tributed to  that  title.  If,  then,  one  tenant  in  common  enters 
upon  the  land,  his  entry  and  possession  are  not  esteemed 
prima  fade  adverse  to  his  co-tenants,  but  in  support  of  the 
common  title;  and  his  possession  and  seisin  is  the  possession 
and  seisin  of  the  others:  Cru.  Dig.,  tit  20,  sec.  14. 

That  one  tenant  in  common  may  disseise  or  oust  the 
others,  is  also  very  well  established;  but  it  is  not  so  easy  to 
determine  from  the  authorities  what  acts  will  amount  to  an 
ouster.  This  difficulty  does  not  seem  to  arise  from  any  con- 
tradiction or  confusion  in  the  principles  of  law  decided  upon 
this  subject,  but  in  the  application  of  admitted  principles  to 
the  facts  of  each  particular  case.  An  actual  ouster,  or  "  turn- 
ing out  by  the  heels,"  as  some  of  the  judges  have  termed  it,  is 
not  necessary;  but  the  act  or  declaration,  which  constitutes 
an  ouster,  must  be  unequivocal  and  notorious;  and  as  the 
character  of  the  act  must  necessarily  depend  very  much  on 
the  intent  with  which  it  is  done,  its  consequences  and  effects 
in  producing  an  adverse  possession  will  also  vary  with  the 
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drcupistanoes  accompanying  it  calculated  to  explain  that  in- 
tent. 

To  constitute  an  advene  possession  of  one  tenant  in  com- 
mon against  his  co-tenants,  there  must  be  some  notorious  act 
asserting  an  entire  ownership.  It  is  further  said  in  some 
cases  that  this  act  must  be  brought  home  to  the  knowledge  of 
the  co-tenant.  This,  we  suppose,  depends  upon  the  nature  of 
the  act.  If  it  consists  altogether  of  a  mere  verbal  assertion 
of  entire  ownership,  such  an  assertion  could  not,  with  any  pro- 
priety, be  regarded  as  an  act  of  adverse  possession  of  which 
the  co-tenant  was  bound  to  take  notice,  unless  made  to  him 
or  communicated  to  him.  A  declaration  to  a  mere  stranger 
amounts  to  nothing,  unless  that  declaration  is  brought  to  the 
knowledge  of  the  co-tenant.  But  when  the  act  is  of  such  a 
nature  as  the  law  will  presume  to  be  noticed  by  persons  of 
ordinary  diligence  in  attending  to  their  own  interests,  and 
of  such  an  unequivocal  character  as  not  to  be  easily  misunder- 
stood, it  is  not  believed  to  be  necessary  that  any  positive 
notice  should  be  given  to  the  co-tenant,  or  that  it  devolves 
upon  the  possessor  to  prove  a  probable  actual  knowledge  on 
the  part  of  the  co-tenant.  It  is  sufficient  that  the  act  itself  is 
overt,  notorious;  and  if  the  co-tenant  is  ignorant  of  his  rights 
or  neglects  them,  he  must  bear  the  consequences. 

In  the  case  of  Clymer  v.  Dawkins,  3  How.  689,  Judge  Story 
expresses  a  view  of  the  law  of  notice  to  co-tenants,  which  seems 
to  have  been  adopted  by  the  court  below  in  the  trial  of  this 
case.  "The  entry  and  possession  of  one  tenant  in  common," 
says  Judge  Story,  "  of  and  into  the  land  held  in  common,  is 
ordinarily  deemed  the  entry  and  possession  of  all  the  tenants; 
and  this  presumption  will  prevail  in  favor  of  all  until  some 
notorious  act  of  ouster  or  adverse  possession  by  the  party  so 
entering  into  possession  is  brought  home  to  the  knowledge  or 
notice  of  the  others."  "  Such  a  notorious  ouster  or  adverse 
possession  may  be  by  any  overt  act  in  pai$  of  which  the  other 
tenants  have  due  notice,  or  by  the  assertion  of  a  several  and 
distinct  claim  to  an  entirety  of  the  whole  land,  which,  in  con- 
templation of  law,  is  known  to  the  other  tenants."  In  the  case 
of  McClung  v.  Ross,  5  Wheat  116,  which  is  referred  to  by  Judge 
Story,  the  same  court  had  said  "that  one  tenant  in  common 
may  oust  another  and  hold  in  severalty  is  not  to  be  questioned. 
But  a  silent  possession,  accompanied  with  no  act  which  can 
amount  to  an  ouster  or  give  notice  to  his  co-tenant  that  his 
possession  is  adverse,  ought  not,  we  think,  to  be  construed  into 
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an  adverse  possession.1'  The  observations  of  Judge  Story  in 
Clymer  v.  Datokins,  3  How.  689,  were  made  arguendo,  as  the 
tacts  of  the  case  did  not  present  any  question  of  notice,  and 
the  judgment  of  the  court  was  for  the  defendant  in  possession* 
The  adverse  possession  claimed  in  the  case  was  of  such  a 
character  as  implied  notice;  and  there  was  therefore  no  ques- 
tion of  express  notice  in  the  case. 

In  the  case  of  Lodge  v.  Patterson,  8  Watts,  74  [27  Am.  Deo. 
836],  the  supreme  court  of  Pennsylvania  seem  to  explain  the 
law  relative  to  notice  in  cases  of  this  character  with  more 
accuracy.  "The  character  of  adverse  possession  is  given,  not 
by  proving  notice  to  parties  interested,  but  by  the  nature  of 
the  acts  done  by  the  party.  There  must  be  a  hostile  intent, 
and  that  intent  must  be  manifested  by  outward  acts  of  an  un- 
equivocal kind.  To  constitute  a  disseisin,  it  was  never  held 
to  be  requisite  that  notice  should  be  sent  to  the  disseisor,  or 
that  it  must  be  proved  that  he  had  knowledge  of  the  entry 
and  ouster  committed  on  his  land.  The  open  act  of  entry, 
with  the  declared  intent  to  disseise,  constitute  the  disseisin." 

These  opinions  may  seem  to  conflict;  but  when  the  facts  of 
each  case  are  looked  to,  it  will  seem  that  they  are  essentially 
different;  and  the  attention  of  the  court  is  of  course  directed 
to  the  law  as  applicable  to  the  state  of  facts  presented.  In 
the  case  of  Lodge  v.  Patterson,  3  Watts,  74  [27  Am.  Dec.  335], 
the  party  sued,  who  was  one  of  several  co-heirs,  took  up  the 
whole  land  and  brought  it  and  entered,  claiming  the  whole. 
The  act  of  adverse  possession  was  a  public  one,  of  which  every 
one  having  an  interest  or  claiming  an  interest  in  the  land  was 
bound  to  take  notice;  and  it  was  totally  irreconcilable  with 
the  admission  of  the  co-tenancy  of  another. 

In  this  case,  if  the  declaration  of  the  defendant  to  one  of 
the  witnesses,  that  he  claimed  the  whole  block,  or  was  the  sole 
owner,  is  the  only  act  relied  on  to  make  the  possession  and 
retention  of  the  rents  and  profits  an  ouster  of  the  plaintiffs 
or  those  under  whom  they  claim,  it  was  proper  to  tell  the  jury 
that  such  declarations,  to  be  available  as  acts  of  adverse  pos- 
session, must  be  made  to  the  co-tenant,  or  must  be  brought 
home  to  his  knowledge.  If  other  acts  are  relied  on,  their  no- 
toriety would  be  a  matter  for  the  jury.  As  the  facts  of  the 
ease  were  developed  on  the  trial,  it  was  apparent  that  they  pre- 
sented mainly  the  question  whether  a  possession  for  twenty- 
six  years,  and  a  receipt  of  the  rents  and  profits,  without  any 
account  rendered,  and  without  any  demand  made,  would  of 
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themselves  raise  a  legal  presumption  of  ouster,  or  would 
authorise  a  court  to  leave  the  question  to  the  jury. 

In  England,  an  exclusive  possession  of  thirty-six  years  was 
allowed  to  go  to  the  jury  as  evidence  of  an  ouster,  and  the 
jury  found  a  verdict  upon  this  bare  fact,  in  the  absence  of  any 
explanatory  proof  on  either  side.  Lord  Mansfield  said,  when 
the  point  came  up  for  review  in  the  king's  bench:  "It  is  a 
possession  of  near  forty  years,  which  is  more  than  quadruple 
the  time  given  by  the  statute  for  tenants  in  common  to  bring 
their  action  of  account,  if  they  think  proper,  namely,  six 
years;  but  in  this  case  no  evidence  whatever  appears  of  any 
account  demanded,  or  of  any  payment  of  rents  and  profits,  or 
of  any  claim  by  the  lessors  of  the  plaintiff,  or  of  any  acknowl- 
edgment of  the  title  in  them  or  in  those  under  whom  they 
would  now  set  up  a  right;  therefore,  I  am  clearly  of  opinion, 
as  I  was  at  th?  trial,  that  an  undisturbed  and  quiet  possession 
for  such  a  length  of  time  is  a  sufficient  ground  for  the  jury  to 
presume  an  actual  ouster,  and  that  they  did  right  in  so  doing." 
Doe  v.  Prosier,  1  Cow.  217.  This  is  as  far  as  any  case  in 
England  has  gone. 

In  New  York,  an  exclusive  possession  ot  twenty-seven  years 
was  held  insufficient  to  authorize  the  presumption  of  an  ouster, 
although  in  the  intermediate  time  there  had  been  an  actual 
resistance  to  the  plaintiff's  entry  and  claim:  Northrop  v. 
Wright,  24  Wend.  221. 

In  Pennsylvania,  it  has  been  held  that  a  jury  may  presume 
an  ouster  from  an  exclusive  actual  possession  by  a  tenant  in 
common  for  the  period  fixed  by  their  statute  of  limitations: 
Law  v.  Patterson,  1  Watts  &  S.  186;  Bolton  v.  Hamilton,  2  Id. 
299  [37  Am.  Dec.  609];  GaJbreath  v.  Galbrtath,  5  Watts,  147. 
An  examination  of  the  facte,  however,  in  the  cases  where  this 
doctrine  is  enunciated  in  Pennsylvania  will  show  that  there 
were  in  each  case  circumstances  attending  the  facts  of  posses- 
sion, which  would  fully  authorize  the  inference  of  adverse 
possession.  The  case  of  Law  v.  Patterson,  1  Watts  &  8.  186, 
may  be  selected  as  the  strongest  case  reported  in  support  of 
the  doctrine  that  mere  possession  and  retention  of  profits,  etc, 
for  twenty-one  years  will  justify  an  inference  of  deeseisin. 
That  was  a  case  where  the  land  was  bought  and  paid  for  by 
the  defendant  in  possession,  and  a  title  taken  in  the  name  of 
himself  and  another,  who  was  a  partner  in  mercantile  business 
with  him.  The  defendant  had  taken  exclusive  possession; 
had  improved  and  built  upon  the  land;  had  leased  the  whole 
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premises  for  seven  years;  and  at  the  expiration  of  that  term 
had  relet  the  premises  for  another  long  term,  reserving  rent 
to  himself,  and  actually  receiving  all  the  rents  and  profits  of 
the  place  for  upwards  of  twenty-one  years,  without  any  de- 
mand made  by  the  partner  in  whose  name  the  purchase  origi- 
nally stood;  and  the  partner  lived  all  the  while  in  the 
immediate  neighborhood  of  the  defendant,  and  had  advanced 
no  part  of  the  purchase-money.  There  could  be  no  doubt 
about  notice  in  the  case,  for  everything  occurred,  as  the  court 
observed,  directly  "  under  the  eye  of  the  plaintiff."  But  the 
court,  in  Wilson  v.  Collishaw,  13  Pa.  St.  277,  say,  speaking  of 
the  case  of  Law  v.  Patterson,  1  Watts  <k  S.  186:  "The  mere  ex- 
clusive receipt  of  the  profits  by  one  tenant  in  common  for 
twenty-one  years  is  not  deemed  sufficient  evidence  on  which 
to  found  the  legal  presumption  of  ouster  of  his  co-tenant  It 
only  raises  a  natural  presumption,  and  is  evidence  to  go  to 
the  jury  to  produce  conviction,  in  connection  with  other  facts." 

The  facts  which  have  usually  gone  to  make  out  a  case  of 
adverse  possession  have  been  such  as  a  refusal  to  the  co-ten- 
ant to  permit  his  participation  in  the  profits  or  his  entry,  a 
denial  of  his  title,  claiming  under  a  defective  deed  for  the 
entirety,  purchasing  the  co-tenant's  title  at  a  sheriff's  sale  and 
an  exclusive  claim  under  it,  or  a  conveyance  of  the  whole  by 
deed,  and  an  entry  by  the  grantee  under  the  deed:  2  Cru.  Dig., 
tit.  W.  S.,  14,  note  8;  and  we  may  add,  following  the  case  of 
Law  y.  Patterson,  1  Watts  &  S.  186,  putting  up  improvements 
without  consultation  with  the  co-tenant,  and  under  his  observa- 
tion, and  taking  the  entire  profits  without  objection  from  him. 

In  North  Carolina,  it  appears  to  be  held  that  twenty  years9 
sole  possession  alone  will  constitute  a  bar:  Thomas  v.  Garvan, 
4  Dev.  225  [25  Am.  Dec.  708];  CUmd  v.  Webb,  Id.  290.  But 
this  doctrine  would  seem  to  lose  sight  of  any  distinction  between 
the  facts  necessary  to  constitute  an  adverse  possession  in  ten- 
ancies in  common,  and  any  other  case  of  adverse  possession — 
a  doctrine  which  may  find  some  recommendation  in  principles 
of  public  policy,  but  which  certainly  has  not  yet  been  gener- 
ally prevalent. 

In  ^Massachusetts,  the  courts  maintain  the  view  presented  by 
Judge  Story  in  Preseott  v.  Nevers,  4  Mason,  330,  and  in  Clymer 
v.  Dawkins,  8  How.  674  The  entry  of  a  tenant  in  common 
upon  land,  and  taking  the  whole  rents  and  profits  without  pay- 
ing any  share  oyer  to  the  co-tenant,  is  not  regarded  as  an 
ouster;  but  an  entry  under  a  claim  to  the  whole  is  considered 
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adverse;  and  therefore,  in  the  particular  case  referred  to,  a 
purchase  of  the  entirely  from  an  adverse  claimant  to  the  co- 
tenant,  although  the  title  was  invalid,  was  held  to  make  the 
possession  hostile,  and  amount  to  an  ouster:  Parker  v.  Proprie- 
tor* etc.,  3  Met  99  [37  Am.  Dec.  121]. 

Apart  from  any  deduction  to  be  drawn  from  the  record  evi- 
dence offered  in  this  case,  the  proof  was  that  the  defendant 
went  into  possession  of  the  block  of  ground  in  controversy  in 
about  the  year  1830,  and  has  continued  in  exclusive  possession 
ever  since;  that  there  was  an  old  building  on  the  lot  at  the 
time,  formerly  used  as  a  mill,  but  suffered  to  go  into  disuse 
for  that  purpose,  and  used  only  as  a  storehouse  or  warehouse 
by  the  defendant  or  his  tenants;  that  he  has  quarried  rock  on 
different  parts  of  the  block  through  his  workmen  or  tenants; 
that  there  are  on  the  ground  some  wooden  buildings  or  sheds 
for  the  workmen  who  quarried  there;  that  the  premises  were 
leased  by  Lindell  in  1847  to  Belcher  for  a  sum  about  sufficient 
to  pay  the  taxes;  that  the  premises  are  now  leased  for  the 
taxes.  It  is  apparent  that  the  premises  are  in  the  same  con- 
dition now  that  they  were  in  1830.  No  improvements  or 
buildings  have  been  put  upon  the  block.  It  does  not  appear 
that  any  profits  have  been  derived  from  it  In  short,  so  far 
as  the  class  of  evidence  to  which  we  now  refer  is  concerned, 
there  is  nothing  in  the  case  except  a  mere  possession  taken 
twenty-six  years  before  suit  brought,  and  an  exclusive  percep- 
tion of  all  the  profits  which  may  have  been  derived  from  that 
possession.  The  defendant  has  done  nothing  in  connection 
with  the  lots  which  any  owner  of  two  thirds  or  one  half  of 
them  might  not  well  have  done  for  the  protection  of  his  own 
interest,  without  any  design  of  ousting  the  owner  of  the  remain- 
ing interest. 

But  there  are  other  circumstances  elicited  in  the  proof  of- 
fered and  rejected  on  the  trial,  which,  if  competent  evidence, 
would  undoubtedly  have  a  significant  bearing  on  the  question 
at  issue,  and  a  controlling  influence  in  their  settlement,  if  not 
counterbalanced  by  proofs  from  the  other  side  equally  signifi- 
cant. The  partition  suit  in  1836,  between  Ware — from  whom 
the  plaintiffs  derive  title — and  the  heirs  of  Bates  and  Smith, 
ought  not,  in  our  opinion,  to  have  been  excluded  from  the  jury. 
The  petition  in  that  case  averred  that  this  block  of  ground  was 
sold  by  Lisa  in  his  life-time.  This  cannot  be  regarded  as  an 
estoppel,  because,  as  a  record,  the  parties  are  not  the  same; 
and  as  a  fact  in  pais,  there  is  no  proof  that  the  defendant's 


March,  I860.]  Wabfikld  v.  LnroKLL.  621 

conduct  was  in  any  way  influenced  by  the  assertion  of  Ware. 
But  where  a  party,  who  has  every  motive,  and  may  be  sup- 
posed to  possess  every  opportunity,  requisite  to  investigate  the 
extent  of  his  own  title,  deliberately  asserts  that  he  has  none 
to  a  specific  piece  of  ground,  it  is  certainly  a  circumstance  en- 
titled to  consideration,  when  he  subsequently  brings  a  suit  for 
the  same  land,  after  the  lapse  of  twenty  or  more  years.  This 
assertion  is  confirmed  by  the  plat  which  is  found  upon  the 
record  accompanying  the  report  of  the  commissioners,  in  which 
the  lots  sued  for  are  marked  "sold;"  and  it  is  further  strength- 
ened by  the  deeds  executed  by  Ware  and  Mrs.  Lisa,  upon  a 
compromise  of  their  claims  to  the  interest  of  Manuel  Lisa.  It 
is  true  that  this  assertion  that  the  lots  were  sold  by  the  original 
owners  of  the  tract,  Lisa,.  Bates,  and  Smith,  in  their  lives,  is 
contradicted,  bo  far  as  Smith's  interest  is  concerned,  by  the 
title  produced  on  the  part  of  the  defendant  to  that  interest, 
a  title  obtained  by  a  partition  among  the  heirs  of  Smith  long 
after  his  death;  and  it  is  also  true,  that  even  if  the  lots  were 
unsold,  they  could  not  have  formed  a  subject  for  partition  be- 
tween Ware  and  the  heirs  of  Bates  and  Smith  in  1836,  as  the 
two  latter  titles  had  undoubtedly  at  that  time  become  vested 
in  the  defendant.  But  notwithstanding  these  circumstances, 
which  may  detract  somewhat  from  the  force  of  the  admission, 
the  petition  of  Ware  is  undoubtedly  an  assertion  that  to  the 
lots  numbered  5,  6,  7,  and  8,  now  sued  for,  he  had  no  title. 
He  did  not  set  up  any  title,  except  such  as  was  derived  from 
the  sale  to  Bostwick;  and  that  title  only  extended  to  the  un- 
sold lots.  If  the  lots  now  sued  for  were  sold  in  Lisa's  life* 
time,  then  Bostwick  acquired  no  title  to  them  by  his  purchase 
at  the  execution  against  Lisa's  estate.  We  do  not  consider 
this  assertion  as  conclusive  as  an  estoppel;  for  it  may  be  ex- 
plained to  have  been  made  under  a  mistake,  or  in  ignoranoe 
of  the  facts;  but  it  is  legitimate  evidence  upon  the  question  at 
issue,  and  proper  for  the  consideration  of  the  jury.  It  would 
certainly,  if  unexplained  and  not  rebutted,  form  good  ground 
for  leaving  a  jury  to  presume  a  deed,  after  the  lapse  of  twenty- 
six  years,  and  a  continuous  possession  in  the  defendant  dur- 
ing this  period. 

On  the  other  hand,  it  appears  that  as  late  as  1853,  a  suit 
was  instituted  by  Mrs.  Lisa  for  the  same  interest  now  sued  for 
by  the  plaintiffs;  and  in  that  suit,  the  defendant  in  his  an- 
swer insisted  "  that  he  would  show  on  the  trial,  and  against 
the  claim  of  Lisa,  a  title  in  N.  Ware  [from  whom  the  present 
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plaintiffs  claim]  to  the  premises  claimed  by  the  plaintiffs,  by 
virtue  of  a  sale  under  judgment  and  execution  against  the 
executors  of  Mr.  Lisa." 

In  cases  of  long-continued  uninterrupted  possession,  juries 
have  been  authorized  to  presume  conveyances  in  support  of 
the  title  of  the  possessor.  "  Presumptions  of  this  nature/'  it  was 
observed  by  Judge  Story,  in  Ricard  v.  Williams,  7  Wheat-  109, 
"are  adopted  from  the  general  infirmity  of  human  nature,  the 
difficulty  of  preserving  muniments  of  title,  and  the  public  policy 
of  supporting  long  and  uninterrupted  possessions.  They  are 
founded  upon  the  consideration  that  the  facts  are  such  as 
could  not,  according  to  the  ordinary  course  of  human  affairs, 
occur,  unless  there  was  a  transmutation  of  title  to  or  an  ad- 
mission of  an  existing  title  in  the  party  in  possession.  They 
may  therefore  be  encountered  and  rebutted  by  contrary  pie- 
sumptions,  and  can  never  fairly  arise  where  all  the  circum- 
stances are  perfectly  consistent  with  the  non-existence  of  a 
grant." 

In  addition  to  the  fact  that  the  possession  of  the  defendant 
in  this  case  was  entirely  consistent  with  the  title  to  two  thirds 
of  the  block  which  he  is  conceded  to  have,  there  would  seem 
to  be  great  embarrassment  in  allowing  a  presumption  of  a  fact 
which  is  virtually  disavowed  in  the  defendant's  answer  in  a 
suit  involving  the  matter  now  in  controversy.  But  as  the 
plaintiffs,  or  those  from  whom  they  claim  title,  made  quite  as 
formal  a  disclaimer  of  title  on  their  part  in  the  partition  suit 
in  1836,  the  evidence  on  each  side  should  have  gone  to  the 
jury  for  what  it  was  worth.  If  the  deduction  should  be  that 
both  statements  are  true,  and  that  neither  party  has  a  title  to 
the  interest  now  sued  for,  the  result  of  course  would  be  to  leave 
the  defendant  in  possession.  It  is,  however,  the  province 
of  the  jury  to  pass  upon  the  facts.  We  will  not  be  understood 
as  passing  any  opinion  upon  them,  and  we  have  only  alluded 
to  them  so  far  as  to  enable  our  views  to  be  understood  in  ref- 
erence to  the  various  aspects  which  they  seemed  to  present. 

As  the  record  of  the  suit  in  partition  in  1836  was  excluded 
from  the  consideration  of  the  jury,  the  judgment  will  be  re» 
versed,  and  the  cause  remanded  for  trial 

The  other  judges  concurred. 
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Ouster  bt  Tenant  or  Common  of  Co-tenants,  What  OoHBrmms:  8m 
Alexander  v.  Kennedy,  70  Am.  Dec.  358,  and  note  collecting  prior  cases;  hard 
t.  Bodknt,  69  Id.  595.  The  principal  case  is  cited  in  Bonier  ▼.  Johnson,  35  Ma 
334*  and  Lapeyre  ▼.  Paul,  47  Id.  590,  as  folly  discussing  this  question;  and 
in  Hamilton  ▼.  Boggess,  63  Id.  249,  its  language  as  to  what  facts  have  usually 
gone  to  make  out  a  case  of  adverse  possession  is  quoted.  The  case  is  also 
cited  in  Lapeyre  v.  Paul,  supra,  to  the  point  that  to  constitute  an  ouster 
there  must  be  outward  acta  of  exclusive  ownership  of  an  unequivocal  char- 
acter, overt  and  notorious,  and  of  such  a  nature  as  by  their  import  to  impart 
information  and  give  notice  to  the  co-tenants  that  an  adverse  possession  and 
an  actual  disseisin  are  intended  to  be  asserted  against  them. 

POfigEBBTON  07    ONI  CO-TENANT  IB  POS8BB8ION  0V  ALL:  PhUBps  ▼.  Qrtgg, 

86  Am.  Deo.  158,  and  note  collecting  prior  cases;  Heart  v.  Qrtgg,  Id.  166; 
Watson  r.  Ortgg,  Id.  176;  Oraffim  v.  Tottenham,  87  Id.  472;  Robertson  ▼. 
Robertson,  38  Id.  148;  GoUmm  ▼.  Mason,  43  Id.  292;  Thompson  v.  Mauhinney, 
52  Id.  176;  Martyr.  Stone,  54  Id.  736;  Young  v.  Adams,  58  Id.  654;  Pedtv. 
Carpenter,  66  Id.  477;  Oossom  ▼•  Donaldson,  68  Id.  724;  Alexander  ▼.  Kennedy, 
70  Id.'  858;  unless  there  be  an  actual  ouster:  Towng  v.  Adams,  supra. 
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Amu  or  Jttstigb  or  Pbaob  Required  to  bb  Performed  bt  Him  from  the 
beginning  to  the  end  of  a  suit  are  judicial,  and  involve  only  that  re- 
sponsibility which  attends  all  judicial  officers. 

JVBTIOB  07    PBAOB  ACTS  IN    JUDICIAL  ABB  NOT   MINISTERIAL    CAPACITY.   IB 

IasuTHO  ExaounoK,  and  he  is  therefore  not  liable  in  an  action  for  dam- 
ages for  loss  occasioned  by  his  failure  to  make  the  writ  returnable  in  the 
proper  tune. 

Action  for  damages  against  the  defendant,  a  justice  of  the 
peace.  The  plaintiff  alleged  that  he  had  recovered  two  judg- 
ments before  the  defendant,  against  one  Christian  Mittleback, 
and  that  the  defendant,  in  issuing  executions  thereon,  negli- 
gently and  improperly  made  them  returnable  in  sixty  instead 
of  ninety  days,  as  required  by  law,  whereby  the  plaintiff  lost 
and  was  unable  to  make  the  amount  of  the  judgments.  The 
court  sustained  a  demurrer  to  the  petition. 

Henning,  for  the  plaintiff  in  error.. 

Mvir  and  Draffen,  for  the  defendant  in  error. 

By  Court,  Napton,  J.  This  case  is  an  embarrassing  one,  in 
▼iew  of  the  multiplied  and  conflicting  opinions  which  have 
been  entertained  concerning  ministerial  and  judicial  acts; 
but  after  considerable  reflection,  our  conclusion  has  been  to 
lei  the  judgment  of  the  circuit  stand. 
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The  difficulties  in  drawing  a  line  of  distinction  between 
judicial  and  ministerial  acts,  in  reference  to  the  duties  which 
our  statutes  have  confided  to  justices  of  the  peace,  are  not 
readily  removed;  and  upon  principles  of  public  policy  as  well 
as  equity,  we  are  not  disposed,  in  determining  their  responsi- 
bilities, to  adopt  the  rules  which  have  been  applied  to  clerks 
and  sheriffs  and  other  mere  ministerial  officers.  The  clerical 
and  judicial  acts  of  justices  are  mingled  together  from  the 
beginning  to  the  end  of  a  suit,  and  it  is  not  easy  to  separate 
the  one  from  the  other.  Great  inconvenience,  we  also  appre- 
hend, would  arise  from  holding  a  justice  responsible  for  a 
blunder  in  issuing  an  execution  where  his  intentions  have 
been  altogether  pure.  The  office,  at  least  in  the  great  ma- 
jority of  instances,  is  not  one  attended  with  large  gains;  nor 
can  it  generally  be  relied  on  for  a  mere  subsistence,  but  must 
necessarily  be  filled  by  persons  whose  principal  pursuit  will 
not  allow  an  appropriation  of  much  time  or  labor  to  the 
attainment  of  accurate  legal  information,  even  upon  those 
subjects  with  which  they  have  officially  to  deaL  That  the 
justice  is  required  or  allowed  to  be  bis  own  clerk,  is  not  a 
sufficient  reason  to  divest  him  of  his  judicial  character  when- 
ever he  performs  an  act  which  a  clerk,  under  other  circum- 
stances, would  do.  We  have  not  been  able  to  see,  therefore, 
that,  in  issuing  an  execution,  he  is  to  be  held  responsible  as 
a  mere  ministerial  officer,  but  our  inclination  is  to  hold  all 
his  acts,  which  from  the  beginning  to  the  end  of  a  suit  the 
law  requires  him  to  perform,  as  judicial,  and  involving  only 
that  responsibility  which  attends  all  judicial  officers. 

Judgment  affirmed. 

Juotioi  ov  Pkaoi  is  not  Liabls  for  erroneously  entering  judgment  and 
toning  execution  against  a  defendant  upon  the  oonfeesion  of  judgment  by  s> 
co-defendant:  Little  v.  Moore,  7  Am.  Dec  574.  Bat  a  justice  acts  ministeri- 
ally in  approving  an  appeal  bond,  or  refusing  to  do  so,  and  if  he  corruptly 
refuses  to  approve  such  a  bond,  he  is  liable  to  an  action  on  the  case:  Tomp- 
kins r.  Sands,  24  Id.  46.  In  Chicago  etc  R.  R.  v.  Franks,  55  Mo.  327,  on  the 
proposition  that  mandaamus  will  not  lie  to  oompel  a  justise  of  the  peace  to 
grant  an  appeal,  the  principal  case  is  cited  to  the  effect  that  the  acts  of  a 
justice,  from  the  beginning  to  the  end  of  a  suit,  including  the  issuing  of  aa 
execution,  are  judicial,  and  not  ministerial. 

Liability  of  Judicial  Otfiosbs  nf  Gxkxbal:  8ee  BaSeg  ▼.  Wiggime,  60 
Am.  Deo.  650;  Piper  v.  Pearson,  61  Id.  438;  Clarke  ▼.  May,  Id.  470;  Morgan 
r.  Dudley,  68  Id.  735,  and  the  notes  thereto. 
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Fenneo  v.  Haet. 
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became  some  of  the  claims  are  fictitious,  and  the  ■mrignee  was  aware  of 
their  fraudulent  character. 

Action  against  Eugene  Fribourg,  commenced  by  attach- 
ment, in  which  the  defendants,  Hart  &  Jecko,  were  summoned 
as  garnishees.  Fribourg  and  wife  had  conveyed  to  the  gar- 
nishees a  stock  of  goods,  for  the  benefit,  first,  of  certain  cred- 
itors named  in  a  schedule  B,  and  second,  of  other  creditors 
named  in  schedule  C,  annexed  to  the  assignment.  The  plain- 
tiffs claimed  that  the  indebtedness  set  forth  in  schedule  B 
was  fictitious  and  fraudulent,  and  the  conveyance  was  made 
with  the  intent  to  hinder  and  delay  creditors,  of  all  which  the 
assignees  had  notice.  The  plaintiffs  were  among  the  list  of 
genuine  creditors  named  in  schedule  C.  The  question  in  the 
case  was  presented  in  instructions  to  the  jury,  and  fully  ap- 
pears in  the  opinion.    The  plaintiffs  had  a  verdict 

Hamilton,  for  the  appellants. 

S.  A.  Bennett  and  Burke,  for  the  respondents. 

By  Court,  Napton,  J.  Where  a  debtor  makes  a  general 
assignment  of  all  his  property  for  the  benefit  of  all  his  creditors, 
we  are  unable  to  perceive  any  reason  for  disturbing  this  dis- 
position of  his  property,  upon  an  allegation  that  some  of  the 
claims  in  the  list  of  preferred  debts  are  fictitious,  and  that  the 
assignee  was  aware  of  their  fraudulent  character.  How  can 
the  participation  of  the  assignee  in  the  fraud  contemplated  by 
the  debtor  furnish  any  obstacle  to  the  bona  fide  creditors,  since 
the  control  invested  by  our  statute  in  the  court  over  the  entire 
administration  of  the  trust  ?  If  the  trustee  is  disposed  to  ad- 
vance the  fraudulent  purposes  of  the  assignor,  he  can  be  dis- 
placed and  another  substituted.  If  the  assignor  has  put  down 
fraudulent  and  fictitious  claims  in  his  schedule,  they  can  be 
contested  as  well  in  the  administration  of  the  effects  by  the 
assignee,  under  the  orders  of  the  court,  as  in  a  suit  by  an  at- 
taching creditor.  The  only  difference  is,  that  the  attaching 
creditor,  if  successful,  sweeps  away  the  whole  fund,  and  a 
proper  administration  of  it  under  the  assignment  distributes 
it  equitably  among  all  the  creditors.  Some  intimations  have 
been  thrown  out  in  one  or  two  opinions  of  this  court,  from 
which  it  seems  to  have  been  inferred  that  a  knowledge  on  the 
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part  of  the  assignee  of  the  fraudulent  designs  of  the  assigno* 
would  let  in  the  attaching  creditor;  but  the  cases  did  not  turn 
upon  the  point.  The  judgment  of  the  court  in  all  the  cases 
sustained  the  assignments;  and  although  the  observation  is 
made  that  the  fraud  charged  must  be  brought  home  to  the 
assignee  as  well  as  the  assignor,  to  warrant  the  court  in  treat- 
ing such  assignments  as  nullities,  yet,  as  the  complicity  of  the 
assignees  was  not  set  up  in  these  cases,  the  effect  of  it,  if  estab- 
lished, was  not  in  question:  Gates  v.  Labeaume,  19  Mo.  17; 
Wise  v.  Wimer,  23  Id.  238.  However  this  may  be,  as  our 
statute  law  now  stands  in  reference  to  this  class  of  instruments, 
we  see  no  propriety  in  allowing  an  attaching  creditor  to  assail 
an  assignment,  merely  because  the  assignee  is  alleged  to  be  a 
participator  in  the  fraud.  If  he  is,  let  the  court,  which  has 
jurisdiction  over  the  administration  of  the  assignment  displace 
him  and  appoint  another.  It  may  be  also  observed  that  it  is 
not  easy  to  see  how  the  mere  knowledge  or  suspicion  of  an  as- 
signee that  some  of  the  preferred  claims  enumerated  in  the 
assignment  are  fictitious,  leads  to  an  inference  that  he  is  dis- 
posed to  promote  the  fraudulent  purposes  of  the  grantor.  He 
may  intend  to  disregard  them,  and  administer  the  fund  ac- 
cording to  law;  but  his  purposes  in  relation  to  the  trust  con- 
fided to  him  are  not  important,  except  so  far  as  they  may 
influence  the  creditors  to  ask  his  removal.  There  is  no  neces- 
sity, in  order  to  get  rid  of  the  assignee,  or  of  fictitious  claims 
inserted  in  the  deed,  that  the  assignment  should  be  annulled 
altogether,  and  the  property  left  to  the  first  attaching  creditor, 
or  to  a  general  scramble. 
The  judgment  is  reversed,  and  the  cause  remanded. 

The  other  judges  concurred. 


Ths  fbhtoipal  oasb  was  said,  in  State  ▼.  BemUi,  87  Ma.  51&,  not  to  be  sn 
authority  on  the  point  that  an  assignment  proved  to  have  been  ounlrifod  and 
oonoocted  in  fraud  of  the  lawful  actions  of  creditors,  or  for  the  secret  use  and 
benefit  of  the  grantor  himself,  would  not  be  wholly  void  as  against  cteditanj 
and  see  Grow  ▼.  BaonZtfcy,  6S  Id.  430. 
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Fabbington  v.  Meek. 

f80  MlSSOUBI,  »mj 

Ravtsxxk  have  Lhh  ioe  thkb  Sxeviobb  ok  Lumber  Baibdx 
RARsrar's  Lhh  fob  Skrticss  is  Waived  as  to  bo  much  of  the  oost  of 

transportation  of  rafts  aa  exoeeds  the  sum  necessary  to  pay  off  their  man 
at  the  place  of  delivery,  but  exists  for  such  Utter  sum,  where  the  agree- 
ment for  transportation  stipulates  that  the  owners  should  "  furnish  money 
enough  to  pay  off  the  men  within  twenty-four  hours  after  the  delivery  of 
the  said  lumber  to  market,  the  balance  of  the  money  to  be  paid  after  the 
lumber  is  sold  and  estimated  or  measured. n 

Action  to  recover  possession  of  lumber.  The  facts  are  fully 
stated  in  the  opinion,  with  the  exception  that  the  stipulation 
referred  to  is  as  follows:  "And  it  is  further  agreed  by  and 
between  these  presents  that  the  parties  of  the  first  part  will 
furnish  money  enough  to  pay  off  the  men  within  twenty-four 
hours  after  the  delivery  of  the  said  lumber  to  market;  the  bal- 
ance of  the  money  to  be  paid  after  the  lumber  is  sold  and  esti- 
mated or  measured." 

D.  C.  Woods,  for  the  appellants. 

Krum  and  Harding,  for  the  respondents. 

By  Court,  Napton,  J.  This  action  was  brought  by  the  own- 
ers of  a  raft  of  lumber  to  recover  the  possession  of  it  from  the 
raftsmen,  who  had  brought  it  down  the  Mississippi  from  some 
point  in  Wisconsin,  and  who  withheld  it  under  a  claim  of  a 
lien  for  a  portion  of  the  compensation  agreed  on  for  rafting. 
There  was  a  special  contract  between  the  plaintiffs  and  de- 
fendants. By  this  contract,  the  compensation  was  specified 
for  managing  the  raft  over  various  rapids  and  landing  it  at  St. 
Louis,  or  some  point  on  the  Mississippi  above  St.  Louis,  to  be 
designated  by  the  plaintiff;  and  it  was  also  provided  that  the 
owners  of  the  lumber  (the  plaintiffs)  should  "  furnish  money 
enough  to  pay  off  the  men  within  twenty-four  hours  after  the 
delivery  of  the  said  lumber  to  market."  The  balance  of  the 
agreed  compensation  was  to  be  paid  when  the  lumber  was  sold 
or  estimated  and  measured. 

Upon  the  trial,  proof  was  offered  by  the  defendants  that  the 
plaintiffs  did  not  advance,  and  refused  to  advance,  money 
enough  to  pay  off  the  men  when  the  raft  reached  St.  Louis — 
(he  point  which  the  plaintiffs  designated  for  its  delivery.  This 
evidence  was  not  allowed  to  go  to  the  jury,  and  the  court  in- 
structed that  there  was  no  lien. 

The  case,  then,  presents  the  two  questions:  1.  Whether  there 
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1b  a  specific  lien  in  such  bailments,  in  the  absence  of  any  con- 
tract; and  2.  If  there  is,  was  the  special  contract  proved  a 
waiver  of  it 

The  precise  limits  to  which  the  doctrine  of  specific  liens  has 
been  extended  by  modern  decisions  cannot  be  regarded  as  al- 
together settled.  There  is  some  disagreement  as  to  the  true 
foundation  of  the  privilege;  some  ascribing  it  solely  to  the 
obligation  which  the  common  law  imposed  npon  persons  en- 
gaged in  particular  pursuits,  such  as  common  carriers,  inn- 
keepers, and  certain  classes  of  tradesmen  and  artificers,  to 
undertake  any  service  in  their  line  of  business  upon  the 
demand  of  any  one,  however  little  might  be  known  of  his 
individual  responsibility.  The  lien,  in  such  cases,  was  given 
to  protect  persons,  who  were  thus  at  the  service  of  the  public, 
from  imposition  to  which  they  would  necessarily  be  subject  in 
dealing  with  strangers.  But  a  specific  lien  has  been  extended 
to  many  classes  of  artificers  and  bailees  who  are  not  subjected 
to  any  such  obligations  as  were  supposed  to  attend  these  pub- 
lic employments  we  have  alluded  to.  It  is  now  conceded  that 
a  lien  belongs  to  every  bailee  for  hire,  whose  services  have 
contributed  to  enhance  the  value  of  the  property  placed  in  Mb 
hands.  The  notion  that  certain  pursuits  partook  so  far  of  the 
character  of  public  offices  as  to  compel  those  engaged  in  them 
to  accept  every  employment  offered  to  them  in  the  line  of  their 
business,  if  not  entirely  exploded,  has  at  least  long  since 
become  a  mere  abstract  theory,  and  the  principal  basis  of  spe- 
cific liens  may  be  now  regarded  as  resting  upon  the  principle 
that  the  value  of  the  property  has  been  enhanced  by  the  labor 
of  the  bailee. 

It  was  held  in  England,  and  the  decision  appears  to  be  still 
acquiesced  in,  that  agisters  are  not  entitled  to  a  lien,  upon  the 
ground  that  no  additional  value  was  imparted  to  the  animals 
by  feeding  them.  Judge  Gibson,  of  Pennsylvania,  in  Stein" 
man  v.  WUkins,  7  Watts  &  S.  466  [42  Am.  Dec.  254],  ex- 
pressed doubts  as  to  the  propriety  of  these  decisions,  observing 
that  "he  was  unable  to  see  why  a  man  who  fits  an  ox  for  the 
shambles,  by  filling  it  with  his  provender,  did  not  increase  its 
intrinsic  value."  And  Bevan  v.  Waters,  Moo.  &  M.  235,  where 
a  trainer  of  a  raoe-horse  was  allowed  a  lien,  and  Scarfe  v.  Mor- 
gan, 4  Mee.  &  W.  270,  where  a  keeper  of  a  stallion  was 
allowed  a  lien  on  the  mare  for  the  price  of  the  horse's  service) 
were  cited  as  instances  in  which  the  increased  value  of  the 
bailment  was  allowed  as  a  basis  lor  the  lien,  and  were  not 
easily  distinguished  from  the  case  of  the  agister. 
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The  refusal  to  allow  the  agister  a  lien  may  be  safely  placed 
upon  the  same  ground  upon  which  it  is  denied  to  the  keeper 
of  a  livery-stable,  that  it  is  inconsistent  with  the  very  nature 
of  the  employment.  Horses  are  taken  to  livery  with  an  express 
understanding  that  they  are  to  be  given  np  to  the  owner  when- 
ever he  has  use  for  them.  It  is  the  same  with  agisters;  the 
right  of  access  at  all  times  on  the  part  of  the  owner,  and  his 
right  to  pot  the  cattle  or  horses  to  such  uses  as  he  has  for 
them,  is  implied  from  the  nature  of  the  bailment,  and  is 
totally  inconsistent  with  a  right  of  detention  on  the  part  of  the 
bailee.  In  the  case  of  the  agister,  as  well  as  the  livery-stable 
keeper,  the  lien  is  impliedly  abandoned  by  the  contract;  and 
these  exceptions  cannot  be  regarded  as  detracting  from  the 
applicability  of  the  general  principle  to  cases  where  the  nature 
of  the  contract  does  not  forbid  the  retention  of  the  lien. 

It  was  at  one  time  supposed  that  in  order  to  lay  the  founda- 
tion for  a  specific  lien,  the  intrinsic  value  of  the  bailment  must 
be  increased  by  mechanical  means.  But  this  idea  seems  to 
be  abandoned  in  the  English  cases  to  which  we  have  referred, 
and  it  is  clearly  disavowed  in  the  Pennsylvania  case  of  Stein- 
man  v.  Wilkinsj  7  Watte  &  8.  466  [42  Am.  Dec.  254],  where  .. 
warehouseman  was  held  to  be  entitled  to  his  lien.  Neither 
the  warehouseman,  the  wharfinger,  nor  the  common  carrier, 
adds  anything  to  the  intrinsic  value  of  the  article.  But  a 
great  change  in  the  actual  market  value  of  an  article  may  be 
and  is  effected  by  a  change  of  place,  brought  about  by  the 
carrier,  and  the  lapse  of  time  during  which  the  property  has 
been  preserved  by  the  warehouseman.  The  concession  of  the 
lien  to  the  wharfinger  and  warehouseman  is  also  conclusive 
that  it  is  not  given  solely  because  of  any  unusual  and  extra- 
ordinary responsibility  incurred,  such  as  falls  upon  common 
carriers  and  inn-keepers.  It  is  well  settled  that  no  such 
responsibility  attends  the  employment  of  warehousemen  and 
wharfingers,  but  the  lien  is  allowed  them  as  well  as  common 
carriers  and  inn-keepers. 

We  have  not  found  any  allusion  to  the  business  of  raftsmen 
of  logs  or  lumber  contained  in  the  elementary  works  or  ad- 
judged cases  on  this  subject.  We  can  only  apply  the  princi- 
ples we  understand  to  be  settled  in  reference  to  analogous 
employments.  The  raftsmen  are  not  common  carriers,  but 
they  are  private  carriers  for  hire.  The  fact  that  the  materials 
transported  require  no  vessel  or  craft  to  be  interposed  between 
them  and  the  element  on  which  they  are  floated,  cannot,  we 
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suppose,  distinguish  the  employment  of  raftsmen  from  that  of 
other  carriers  by  water,  so  far  as  the  present  question  is  con- 
cerned. That  their  skill  and  labor  has  added  vastly  to  the 
value  of  the  lumber,  by  transporting  it  from  the  forests  of 
Minnesota  to  the  market  of  a  populous  city,  is  obvious,  al- 
though the  lumber  remains  intrinsically  the  same  in  shape 
and  size  and  quantity  as  it  was  at  the  mills  from  which  it  was 
started.  Every  consideration  of  justice  and  policy  would 
seem  to  authorize  the  application  of  the  general  principle  to 
such  employments. 

It  is  well  settled  that  the  existence  of  a  special  contract 
does  not,  of  itself,  discharge  a  lien.  The  contract  must  be 
examined,  and  if  it  expressly  or  impliedly  waives  the  lien, 
there  is,  of  course,  an  end  to  the  question.  Where,  for  in- 
stance, the  payment  of  the  price  of  the  service  is  stipulated 
to  be  made  at  a  date  subsequent  to  the  delivery  of  the  prop- 
erty, upon  which  the  labor  has  been  expended,  there  can,  of 
course,  be  no  lien. 

The  contract  in  the  present  case  undoubtedly  repels  all  idea 
of  a  lien  for  so  much  of  the  contract-price,  or  cost  of  trans- 
portation, as  exceeded  the  sum  necessary  to  pay  off  the  hands 
at  the  place  of  delivery.  But  the  plaintiffs  agree  to  furnish 
money  enough  "  to  pay  off  the  men  (employed  on  the  raft) 
within  twenty-four  hours  after  the  delivery  of  the  said  lumber 
to  market"  If  this  expression  is  to  be  understood  as  meaning 
a  delivery  of  the  raft  to  its  owners,  there  could  then  be  no  lien 
retained,  as  it  is  stipulated  to  precede  the  payment  by  twenty- 
four  hours.  But  we  do  not  understand  the  word  "delivery" 
to  be  used  in  this  strict  sense;  and  to  give  it  such  a  construc- 
tion is  to  defeat  the  main  purpose  of  the  clause.  The  words 
"  delivery  to  market "  mean  "  arrival  at  the  place  of  destina- 
tion." When  this  point  was  reached  by  the  raft,  the  owners 
were  allowed  twenty-four  hours  within  which  to  furnish  so 
much  of  the  contract-price  of  transportation  as  would  enable 
the  contractors  to  pay  off  the  subordinate  employees.  The 
implication  is  very  strong  that,  until  this  much,  at  least,  was 
paid,  there  was  no  abandonment  of  the  right  of  detention.  The 
object  of  such  a  stipulation  is  manifest.  A  number  of  men 
must  necessarily  be  turned  loose  without  any  certain  employ- 
ment, at  a  distance  of  hundreds  of  miles  from  home;  and  it 
was  necessary  that  they  should  be  furnished,  at  least,  with 
the  means  sufficient  to  provide  for  their  return.  Why  stipulate 
for  the  prompt  payment  of  this  sum,  and  allow  only  twenty- 
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four  hours  for  its  performance,  if  its  non-performance  is  to  be 
construed  as  a  mere  breach  of  contract,  laying  the  foundation 
of  a  future  suit  for  damages?  Such  a  construction  defeats  all 
the  purposes  in  view.  It  puts  the  agreement  respecting  the 
advance  payment  on  the  same  footing  with  the  agreement  for 
the  balance  due,  and  thereby  totally  fails  to  secure  the  objects 
evidently  in  view.  It  leaves  to  the  result  of  a  long  litigation 
to  secure  what  was  evidently  designed  to  be  prompt  payment, 
to  be  coerced  by  a  retention  of  the  property,  without  awaiting 
the  tedious  process  of  a  lawsuit. 

We  think  the  court  should  not  have  excluded  the  evidence 
offered,  that  the  plaintiff  refused  to  advance  sufficient  money 
to  pay  off  hands,  and  that  the  plaintiffs  had  no  right  to  recover 
possession  of  the  raft  until  they  had  complied  with  their  con- 
tract in  this  respect. 

Judgment  reversed,  and  cause  remanded. 

Scott,  J.,  dissenting.  I  am  not  prepared  to  say  that  a  rafts- 
man has  a  lien  for  his  services  on  the  lumber  rafted.  The 
conduct  of  the  parties  show  here  that  the  lien  was  waived,  if 
any  existed. 

Ijxxs  ov  Cebxai*  Bailees. — A  warehouseman  has  a  liens  Stemmom  y.  WH> 
kina,  42  Am.  Dec  254,  and  note;  Pribble  v..  Kent,  71  Id.  327;  so  hasa  wharf- 
inger: Wooater  ▼.  Bloaaom,  72  Id.  649.  But  not  an  agister  or  liTery-etable 
keeper:  Note  to  Jfe/ntynt  y.  Carver,  87  Id.  622;  QriaaxUr.  Cook,  88  Id.  668; 
MlUer  v.  Jforrtm,  66  Id.  694. 


McDonald  v.  Lebwbight. 

[81  MiMOumt,  ».] 
fiHSBXfrti  Banrair  or  Process,  Riotlab  oh  its  Fits,  n  CtaroLuara 
upon  the  parties  to  the  suit.    Its  troth  oan  only  be  oontrorerted  in  an 
action  against  the  sheriff  for  a  false  return. 

Suit  for  partition.    The  facts  are  stated  in  the  opinion. 
Halligan  and  P.  B.  Gare*che9  for  the  appellants. 
Stevenson,  for  the  respondents. 

By  Court,  Scott,  J.  This  was  a  suit  for  partition.  The 
plaintiffs  had  been  parties  to  a  former  suit  in  partition  for 
the  same  lands.  It  appears  that  in  the  former  suit  they  were 
duly  served  with  process.  This  petition  is  brought  for  an- 
othei  partition,  praying  that  the  former  one  be  set  aside  on 
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the  ground  that  the  sheriff's  return  in  the  first  proceeding 
was  false,  they  alleging  that  they  never  had  been  served  with 
process,  and  never  appeared.  There  was  a  demurrer  to  the 
petition,  which  was  sustained. 

In  the  case  of  Hattowett  v.  Page,  24  Mo.  590,  it  was  decided 
by  this  court  that  a  sheriff's  return  of  process,  regular  on 
its  face,  is  conclusive  upon  the  parties  to  the  suit;  its  troth 
can  only  be  controverted  in  an  action  against  the  sheriff  for  a 
false  return. 

The  other  judges  concurring,  the  judgment  will  be  affirmed. 


Smotirr's  Rbtukn  ib  Conqlubivb  ufox  Pabxtjb  to  Bsoobo:  Nt 
8ta£e  Bank,  58  Am.  Deo.  369,  and  note  collecting  prior  cases;  Doe  ex  da*. 
Reynold*  r.  Ingersoll,  49  Id.  57.  The  principal  case  is  cited  in  Heath  v.  Jim- 
mmri  etc  jfy>  83  Mo-  G2*>  to  the  point  that  the  return  by  an  officer  of  At 
fact  and  mode  of  service  of  process,  when  appearing  in  due  form  of  law,  k 
conclusive  upon  the  parties  to  the  record  in  all  proceedings  except  in  an 
against  the  officer  for  a  false  return. 


Lane  v.  Ewing. 

[81  MlSSOUBX,  76.1 
TsTDir  WILL  Bl  ESTOBOXD,  N0TWITH8TAHDINO  OQNSnXEBAIXOBT  18  VOLUVIAMJ, 

if  it  is  created  and  declared  in  conformity  with  the  statute  of  frauds. 
BxbWtobt  Agreement  to  Create  Trust  will  not  bb  Enjorged  if  it  it 

upon  a  voluntary  consideration. 
Equitable  Title  mat  be  Completely  Divested  bt  Olbar  and  Unambku- 

oub  Declaration  of  Trust,  although  a  further  disposition  of  the  legal 

title  is  still  in  contemplation. 
Plaintiff  should  be  Permitted  to  State  his  Whole  Cash  in  hb  Own 

Wat,  in  a  petition  asking  for  equitable  relief,  where  a  full  disclosure  of 

the  facts  is  necessary  to  enable  the  court  to  arrive  at  a  definite  cob* 

elusion. 

Petition  asking  for  equitable  relief,  The  facte  are  stated 
in  the  opinion. 

E.  Bates,  for  the  appellant. 

Glover  and  Richardson,  for  the  respondent. 

By  Court,  Napton,  J.  This  case  was  determined  upon  a 
demurrer  to  the  petition,  after  a  considerable  portion  of  it  hai 
been  stricken  out. 

The  defendant,  Ewing,  is  a  brother  of  the  plaintiff,  Mrs.  Lane. 
The  plaintiff,  William  Carr  Lane,  about  the  year  1841,  was 
largely  indebted,  and  his  real  estate,  consisting  of  several 
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detached  pieces  of  land  and  lots  lying  in  and  about  the  city  of 
St.  Louis,  was  sold  under  execution,  and  the  defendant  became 
the  purchaser  at  a  nominal  stun.  Previous  to  this  the  defend- 
ant had  become  liable  as  security,  for  the  payment  of  a  debt 
from  Dr.  Lane  to  Madame  Berthold  (the  defendant's  mother- 
in-law)  for  fifteen  thousand  dollars,  to  protect  which  the  plain- 
tiff  had  mortgaged  the  same  real  property  afterwards  sold 
under  the  executions  of  other  creditors  and  purchased  by 
defendant  A  portion  of  the  property  thus  purchased  at 
sheriff's  sale  was  applied  by  the  defendant  to  the  payment  of 
Lane's  debts.  In  1847  the  defendant,  being  about  to  leave  St. 
Louis  on  a  long  journey,  and  with  a  view  to  secure  his  sister, 
Mrs.  Lane,  in  the  event  of  his  death,  executed  the  following 
paper:  "Mem.  All  the  real  estate  (now  remaining  unsold) 
which  was  bought  by  me  as  the  property  of  W.  Carr  Lane,  and 
conveyed  to  me  by  Sheriff  Milburn,  by  deed  dated  January  31, 
1843,  and  recorded  in  the  recorder's  office  of  St  Louis  county, 
Missouri,  on  the  sixteenth  day  of  January,  1844,  book  O,  No. 
3,  p.  64,  and  following,  to  be  conveyed  by  deed  to  Anne 
E.  Lane,  or  any  other  trustee,  in  trust  for  the  following  pur- 
poses: 1.  To  refund  to  me  the  entire  purchase-money  which 
was  paid  for  said  land,  including  the  money  paid  in  purchas- 
ing liens  on  the  same,  taxes,  etc.;  2.  To  secure  me  and  my 
heirs  from  all  accountability  on  account  of  my  securityship 
for  said  W.  C.  Lane  and  my  sister,  M.  E.  Lane,  wife  of  said 
W.  C.  L.;  3.  All  the  remaining  portions  to  be  held  in  trust  for 
the  sole  and  separate  use  of  Mary  E.  Lane,  and  to  be  disposed 
of  and  applied  according  to  the  written  order  of  said  Mary." 

In  1848  the  mortgagees,  in  the  deed  made  to  secure  Madame 
Berthold,  conveyed  to  Ewing  all  the  land  embraced  in  that 
deed,  thus  enabling  him  to  dispose  of  an  unincumbered  title. 
The  object  of  this  was  to  enable  the  defendant  more  con- 
veniently to  raise  the  money  necessary  to  extinguish  this  and 
other  debts  of  Lane.  Accordingly,  the  defendant  proceeded 
to  make  sales  as  opportunity  offered,  and  apply  the  proceeds  to 
the  payment  of  the  debts,  and  in  1849  Madame  Berthold's 
debt,  then  twenty  thousand  dollars,  was  extinguished.  Ulti- 
mately, it  is  stated,  all  of  Lane's  debts,  for  which  the  defend- 
ant Ewing  was  in  any  way  liable,  were  extinguished,  and  all 
advances  were  reimbursed,  and  Ewing  proceeded  to  convey 
portions  of  the  lands  still  remaining  to  trustees  for  the  benefit 
of  Mtb.  Lane.  In  this  way,  all  the  real  estate  purchased  by 
the  defendant  was  disposed  of,  except  a  tract  of  thirty-two 
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arpents,  situated  in  the  St.  Louis  common,  known  as  the  Vas- 
quez  tract;  and  this  tract  the  defendant  now  claims  as  his 
own.  The  object  of  the  petition  is  to  have  the  alleged  trust 
enforced  as  to  this  tract.    The  suit  was  brought  in  1857. 

It  will  be  seen  that  the  only  question  presented  by  the  record 
is,  whether  the  facts  stated  constituted  the  defendant  a  trustee. 

There  is  no  doubt  that  where  a  trust  has  been  created  and 
declared  in  a  mode  not  contravening  the  statute  of  frauds,  it 
will  be  enforced,  notwithstanding  the  consideration  is  volun- 
tary. It  is  equally  well  settled  that  an  executory  agreement, 
upon  a  voluntary  consideration,  will  not  be  enforced. 

The  difficulty  in  applying  these  general  principles  is  in 
determining  whether  the  agreement  is  executory  or  executed; 
or  in  other  words,  whether  the  relation  of  trustee  and  cestui 
que  trust  is  established.  The  distinctions  which  have  been 
taken  upon  this  point  are  exceedingly  refined  and  somewhat 
obscure,  and  the  decisions  are  hard  to  be  reconciled.  A  refer- 
ence to  the  cases  in  England,  a  review  of  which  may  be  found 
in  a  note  to  Ellison  v.  Ellison,  1  White  &  Tudor's  Lead.  Caa. 
245,  will  show  a  considerable  fluctuation  of  opinion  as  to  the 
criterion  by  which  the  character  of  the  transaction  is  to  be 
determined. 

In  Ex  parte  Pye>  18  Ves.  149,  Lord  Eldon  said:  "A  party 
may  so  constitute  himself  a  trustee  that  a  court  of  equity  will 
execute  the  trust  in  favor  of  a  volunteer.  It  is  clear  that  this 
court  will  not  assist  a  volunteer,  yet  if  the  act  is  completed, 
though  voluntary,  the  court  will  act  upon  it.  It  has  been 
decided  that,  upon  an  agreement  to  transfer  stock,  this  court 
will  not  interfere;  but  if  the  party  has  declared  himself  to  be 
the  trustee  of  that  stock,  it  becomes  the  property  of  the  cestui 
que  trust,  without  more,  and  the  court  will  act  upon  it" 

Lord  Cottenham  said,  in  Jefferys  v.  Jefferys,  Cr.  &  Ph.  188: 
"  My  impression  is,  that  the  principle  of  the  court  to  withhold 
its  assistance  from  a  volunteer  applies  equally,  whether  he 
seeks  to  have  the  benefit  of  a  contract,  a  covenant,  or  a  settle- 
ment." And  this  was  a  case  where  a  father,  in  a  settlement, 
covenanted  to  convey  to  trustees,  in  trust  for  his  daughters, 
certain  freehold  estates,  and  also  covenanted  to  convey  in  the 
same  way  certain  copyhold  estates.  He  conveyed  the  freehold 
property  according  to  the  settlement,  but  conveyed  the  copy- 
holds  to  trustees  for  his  wife,  and  after  his  death  the  copyholds 
were  held  to  belong  to  the  widow,  notwithstanding  the  previous 
settlement. 
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Sir  James  Wigram,  the  vice-chancellor,  in  McFadden  v. 
Jenkins,  1  Hare,  462,  attempts  to  reconcile  the  cases  in  Eng- 
land, and  to  point  out  the  principle  upon  which  the  courts  act. 
"  There  may  be  difficulty,"  he  observes,  "  in  reconciling  with 
each  other  all  the  cases  which  have  been  cited.  Perhaps  they 
are  to  be  reconciled  and  explained  upon  the  principle  that  a 
declaration  of  trust  purports  to  be  and  is  in  form  and  substance 
a  complete  transaction,  and  the  court  need  not  look  beyond 
the  declaration  of  trust  itself  or  inquire  into  its  origin,  in  order 
that  it  may  be  in  a  position  to  uphold  and  enforce  it;  whereas 
an  agreement  or  attempt  to  assign  is,  in  form  and  nature,  in- 
complete, and  the  origin  of  the  transaction  must  be  inquired 
into  by  the  court;  and  where  there  is  no  consideration,  the 
court,  upon  its  general  principles,  cannot  complete  what  it 
finds  imperfect" 

The  same  learned  judge  said,  in  Meek  v.  Kettlewcll,  1  Hare, 
470,  that  the  old  cases  only  went  so  far  as  to  hold  that  "  where 
the  legal  interest  in  property  is  transferred  or  acquired  in  pur- 
suance or  in  execution  of  an  antecedent  agreement  or  direction 
leading  the  uses  or  trusts  of  that  property,  or  as  part  of  the 
transaction  creating  the  trust,  the  court  will  execute  the  trust, 
though  voluntary."  But  he  afterwards  adds  that  "  there  does 
not  appear  to  be  any  reason  why  the  doctrine  of  the  court 
should  be  so  confined,  provided  the  trust  is  actually  created, 
and  the  relation  of  trustee  and  cestui  que  trust  established 
between  the  parties."  Therefore,  his  conclusion  is,  that  "  in 
the  case  of  a  formal  declaration  of  trust  by  the  legal  or  even 
beneficial  owner  of  property,  declaring  himself  in  terms  the 
trustee  of  the  property  for  a  volunteer,  the  court  might  not  be 
bound  to  look  beyond  the  mere  declaration.  If  the  owner  of 
property,  having  the  legal  interest  in  himself,  were  to  execute 
an  instrument  by  which  he  declared  himself  a  trustee  for 
another,  and  had  disclosed  that  instrument  to  the  cestui  que 
trust j  and  afterwards  acted  upon  it,  that  might  perhaps  be 
sufficient"  The  same  judge  repeats  the  idea  in  Hugltes  v. 
StubbSy  Id.  476:  "  If  a  person  intending  to  give  property  to 
another  vests  that  property  in  trustees,  and  declares  a  trust 
upon  it  in  favor  of  the  object  of  his  bounty,  there  are  cases 
which  establish  that  by  such  acts  the  gift  is  perfected,  and  the 
author  of  the  trust  loses  all  dominion  over  it  The  principle 
has  been  extended  to  cases  in  which  the  author  of  the  gift  has 
had  the  legal  dominion  over  the  property  remaining  in  him, 
but  has  completely  declared  himself  to  be  a  trustee  of  that 
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property  for  the  object  indicated.  But  it  is  clear,  also,  that  a 
person  not  intending  to  give  or  part  with  the  dominion  over  his 
property  may  retain  such  dominion,  notwithstanding  he  may 
have  vested  the  property  in  trustees,  and  declared  a  trust  upon 
it  in  favor  of  third  persons."  The  result  of  the  cases  is,  accord- 
ing to  Vice-Chancellor  Wigram,  that  "  the  court  looks  into  the 
nature  of  the  transaction,  and  determines  from  the  nature  of 
the  transaction  what  the  effect  of  it  shall  be  in  divesting  the 
owner  of  the  property  to  which  it  relates."  And  Lord  (Totten- 
ham said,  in  BUI  v.  Cureton,  2  Myl.  &  K.  511,  that  the  distinc- 
tion was  adopted  to  promote  the  views  and  intentions  of  the 
parties. 

A  leading  object  of  inquiry,  then,  we  may  infer  from  the 
expressions  of  opinions  we  have  just  quoted,  is  to  ascertain 
whether  the  transaction  is  complete  or  incomplete.  Where  the 
gift  is  imperfect,  a  court  of  equity  leaves  the  parties  where  it 
finds  them,  and  will  not  assist  either  party;  hut  where  there 
is  an  actual  settlement  made  for  vesting  the  estate  in  trustees, 
or  the  author  of  the  trust  constitutes  himself  a  trustee  fin*  vol- 
unteers, the  courts  will  enforce  the  trust.  The  difficulty  is  in 
determining  when  the  transaction  is  complete,  and  this  diffi- 
culty is  very  much  increased  when  we  come  to  apply  the  prin- 
ciple to  that  class  of  cases  in  which  the  trust  is  supposed  to  be 
left  in  the  author  of  the  trust,  and  there  is  no  transfer  of  the 
legal  estate  to  another.  In  such  cases,  the  existence  of 
the  trust  may  precede  the  execution  of  the  evidence  by  which 
alone  it  can  be  established.  A  trust  need  not  be  created  by 
writing,  although,  when  it  relates  to  real  estate,  it  must  be 
proved  by  writing:  Steere  v.  Steere,  5  Johns.  Ch.  1  [9  Am.  Dec. 
256].  It  seems  to  result  from  the  nature  of  such  a  transac- 
tion that  a  complete  divestiture  of  equitable  title  might  be 
produced  by  a  clear  and  unambiguous  declaration  to  that 
effect,  although  a  further  disposition  of  the  legal  title  was  still 
in  contemplation. 

In  determining  the  effect  of  the  writing  executed  by  the  de- 
fendant in  1847,  it  is  not  easy  to  lay  out  of  consideration  the 
fact  that  the  property  referred  to  originally  belonged  to  the 
plaintiff.  It  is  recited  in  the  paper  itself.  If  we  could  divest 
ourselves  of  all  knowledge  of  this  fact,  and  consider  the  sole 
fact  that  the  property  then  was  the  absolute  property  of  the 
declarant,  it  would  be  going  very  far  to  say  that  this  declara- 
tion, of  itself,  constituted  the  defendant  a  trustee  for  Mrs. 
Lane  as  to  the  undisposed  portion  of  the  estate.    It  would 
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eeem,  from  the  plain  language  of  the  instrument,  that  some- 
thing more  was  contemplated;  that  the  property  was  "to  be 
conveyed  by  deed  to  Anne  E.  Lane,  or  a  trustee."  And  all  the 
cases  agree,  that  even  in  the  case  of  a  trust  created  or  contin- 
ued in  the  party  from  whom  the  bounty  emanates,  the  trans- 
action must  show  that  the  entire  equitable  interest  is  parted 
with. 

*  On  the  other  hand,  the  facts  antecedent  to  the  execution  of 
the  writing,  and  recited  in  it,  might  lead  to  the  inference  that 
the  declaration  was  designed  as  an  acknowledgment  of  an 
existing  trust;  that  the  relation  of  trustee  and  cestui  que  trust 
already  existed  when  the  paper  was  signed;  and  that  its  object 
was  to  place  the  rights  of  the  cestui  que  trust  beyond  the  reach 
of  casualties. 

The  embarrassment  attending  a  proper  understanding  of 
transactions  of  this  character  is  very  much  increased  where 
they  occur  between  family  connections.  In  such  cases,  courts 
of  equity  have  always  been  cautious  in  affixing  a  technical 
trust  to  acts  and  declarations  which,  in  the  absence  of  the 
ordinary  motives  operating  in  the  domestic  circle,  plight  be 
regarded  as  quite  unequivocal.  It  was  observed  by  Chancel- 
lor Kent,  in  the  case  of  Steere  v.  Steere,  5  Johns.  Ch.  1  [9  Am. 
Dec.  266] — a  case  in  which  a  son  had  purchased  his  father's 
property  under  execution,  and  had  from  time  to  time  made 
conveyances  of  portions  of  it  to  his  brothers  and  sisters,  and 
made  various  declarations  orally  and  in  writing  of  his  inten- 
tion to  distribute  whatever  remained,  after  his  own  reimburse- 
ment, equitably  and  justly  for  the  common  benefit  of  the 
family — that  considerations  arising  from  the  ties  of  blood  and 
the  dictates  of  family  affection  would  ordinarily  lead  such  a 
purchaser  to  offer  to  restore  the  property  on  being  reimbursed 
his  advances  and  indemnified  for  his  trouble,  or  to  engage 
that  all  the  profits  of  the  purchase  should  be  applied  to  the 
benefit  of  the  relative  whose  property  has  been  thus  purchased. 
But  he  adds,  that "  intentions  and  intimations  of  that  kind 
cannot  well  be  considered  as  amounting  to  a  clear  and  abso- 
lute trust,  which  a  court  of  equity  will  recognize  and  enforce, 
unless  the  declaration  of  it  be  quite  positive,  and  free  from  all 
ambiguity." 

In  the  present  condition  of  this  case,  we  do  not  feel  war* 
ranted  in  hazarding  a  definite  opinion.  A  considerable  por- 
tion of  the  petition  was  stricken  out,  on  the  motion  of  the 
defendant.    An  opinion  upon  a  partial  view  of  the  case  would 
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only  tend  to  embarrass  a  trial  upon  an  amended  petition  and 
answer  and  a  fall  disclosure  of  the  facte,  should  the  case  be 
farther  proceeded  with.  We  think  the  court  should  have  per- 
mitted the  plaintiffs  to  state  their  whole  case  in  their  own 
way,  and  that  the  case  stated  is  of  such  a  character  as  to  re- 
quire a  further  development  in  order  to  arrive  at  a  satisfactory 
conclusion  upon  its  merits. 
The  judgment  is  reversed,  and  the  case  remanded. 

The  other  judges  concurred. 


Tbust,  whut  Dklabxd  nr  Wrttiho,  whumie  Khvobged,  iv  Oobbd- 
▲baxion  n  Voujhtabt:  See  Tkmtpmm  ▼.  Bramek,  SS  Am.  Dec  163;  aadoonv 
pueJToiMiT.O'CofMwr,  86  Id.  ISO.  The  prin«ipelos»isie£eti^  to  in  If  a*«r 
t.  WiUard,  67  Ma  S47,  on  the  point  that  a  ratal  decUrstion  of  an  intent  to 
octroy  lands  dots  not  make  the  party  a  trustee. 


Young  v.  Bibcheb. 

[U  MnsOUK,  3*&] 
JUDOMBJIT  VlOAXID  lOB  IBBBGULABIST  GlTO  No  PBOTSOnOH  to  the  ptfty 

who  pat  it  in  foroe,  against  the  execution  of  a  writ  previously  soed  oat 
by  him  upon  it. 

Action  for  damages  for  an  alleged  wrongful  expulsion  from 
certain  premises.  The  defendant,  Bircher,  who  had  leased  the 
premises  to  the  plaintiff,  Young,  for  a  term  of  years,  brought  an 
action,  under  the  landlord  and  tenant  act,  before  a  justice  of 
the  peace,  against  Young,  and  recovered  judgment  for  posses- 
sion.   Young  appealed  to  the  St.  Louis  land  court  in  October, 

1854,  and  the  justice  made  return  on  appeal  to  the  court  in 
December,  during  the  October  term.  In  January,  1855,  a 
motion  by  Bircher  to  dismiss  the  appeal  and  affirm  the  judg- 
ment was  sustained,  and  a  writ  of  restitution  was  issued  thereon, 
and  Young  expelled  from  the  premises  in  February.    In  June, 

1855,  during  the  March  term,  Young  moved  to  set  aside  the 
dismissal  of  the  appeal  and  affirmance  of  the  judgment,  and 
to  reinstate  the  case,  on  the  ground  that  the  appeal  was  not 
returnable  until  the  March  term,  and  Bircher/s  motion  was 
premature  and  illegal.  The  court  sustained  the  motion,  and 
judgment  was  afterwards  rendered  against  Bircher.  Bircher 
justified  in  the  present  action  under  the  writ  of  restitution,  and 
the  court  instructed  the  jury  accordingly,  in  his  behalf.  Tht 
plaintiff  took  a  nonsuit,  with  leave,  etc. 
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H.  N.  Hart,  for  the  plaintiff  in  error. 
F.  C.  Sharp,  for  the  defendant  in  error. 

By  Court,  Scott,  J.  There  is  no  doubt  but  that  the  judg- 
ment in  this  case  was  irregular,  and  it  was  properly  set  aside 
or  vacated.  We  do  not  deem  it  necessary  to  determine  the 
question  raised  on  the  argument  of  the  cause,  whether  the 
judgment  was  such  as  would  justify  the  party  in  suing  out  an 
execution  upon  it  As  the  judgment  was  irregular,  and  as  it 
was  vacated,  though  after  a  writ  upon  it  had  been  executed, 
the  question  for  our  consideration  is,  whether  it  was  a  justifica- 
tion to  the  party  who  sued  it  out,  although  it  was  executed  be- 
fore the  judgment  was  vacated. 

The  case  mostly  relied  upon  by  the  defendant  Bircher  is 
that  of  the  Bank  of  Missouri  v.  Franciscus,  15  Mo.  303.  We 
do  not  conceive  that  this  case  sustains  the  defendant  The 
judgment  there  was  a  regular  one.  It  was  not  even  erroneous. 
It  was  against  a  bankrupt.  After  the  judgment  has  been  ren- 
dered and  execution  levied,  the  bankrupt,  whose  application 
for  a  discharge  was  still  pending,  and  who  had  not  yet  obtained 
hifl  certificate,  applied  to  the  court  for  relief,  on  the  ground 
that  while  his  application  for  a  discharge  was  pending  he  was 
not  liable  to  execution  for  debts  contracted  before  he  sought 
the  benefit  of  the  bankrupt  law.  On  this,  the  judgment  was 
set  aside  and  the  execution  stayed.  He  afterwards  brought  an 
t  ction  for  trespass  against  the  Bank  of  Missouri  for  having  this 
execution  levied.  Now,  inasmuch  as  the  bankrupt  had  failed 
to  make  a  proper  defense  in  the  action  against  him  for  debt, 
or  had  failed  to  take  the  proper  steps  to  arrest  the  proceedings 
against  him  before  there  was  a  judgment,  this  court  held  that 
the  judgment  against  him  was  not  only  regular,  but  was  not 
even  erroneous,  and  therefore  would  give  the  order  setting  it 
aside  no  retroactive  effect.  The  case  before  us  is  different 
The  judgment  was  irregular,  and  was  properly  set  aside;  and 
if  after  the  judgment  is  vacated  there  is  no  redress  for  those 
who  are  injured  by  it,  most  grevious  wrongs  must  be  submitted 
to  without  the  hope  of  a  remedy. 

While  the  case  of  the  Bank  of  Missouri  v.  Franciscus,  15 
Mo.  303,  furnishes  no  support  to  the  conduct  of  Bircher,  the 
defendant,  it  recognises  the  principle  that  when  an  irregular 
judgment  is  vacated,  it  will  no  longer  give  protection  to  the 
party  who  has  put  it  in  force.  In  matters  of  this  sort,  the 
party  is  always  liable  for  the  conduct  of  bis  attorney:  Barker 
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v.  Braham,  8  Wile.  368.  The  case  of  Turner  v.  FdgaXe,  1  Ley. 
95,  was  where  a  man  had  a  judgment  and  execution  executed, 
and  afterwards  the  judgment  was  vacated  for  being  unduly 
obtained  and  restitution  awarded;  and  afterwards  the  defend- 
ant in  the  first  action  brought  trespass  against  the  plaintiff 
for  taking  the  goods;  and  it  was  adjudged  that  it  will  lay 
against  the  party;  for  by  the  vacating  of  the  judgment,  it  is  as 
though  it  had  never  been,  and  it  is  not  like  a  judgment  re- 
versed for  error;  and  it  is  added,  "note,  this  action  was  against 
the  party,  and  not  against  the  sheriff  who  had  the  king's  writ 
to  warrant  him."  This  is  an  old  case,  and  has  always  been 
followed  both  in  England  and  the  United  States.  In  such 
cases  the  process,  being  regular  on  its  face,  is  a  protection  to 
the  officer  who  executes  it,  unless  he  makes  himself  liable  by 
uniting  himself  with  the  defendant  in  his  defense. 

The  courts  have  a  discretion  in  setting  [aside]  judgments 
and  process,  and  will  so  exercise  it  as  to  do  justice  between 
the  parties  by  imposing  such  conditions  and  restrictions  as  the 
circumstances  warrant.  Cases  have  occurred  in  which  the 
courts  have  refused  to  set  aside  a  judgment  unless  there  was  a 
stipulation  that  the  party  asking  it  would  stipulate  not  to 
bring  an  action. 

Reversed  and  remanded. 


JusimcLinov  under  Erroneous  Judgment  after  Reversal:  See  ABm 
r.  Hm&ngkm,  16  Am.  Dec  702;  also  Fleming  r.  RiddicVs  J&V,  00  Id.  U9| 
McJUton  r.  Love,  64  Id.  449;  Tarleto*  ▼.  GoldttooaitSs  Heirs,  58  Id.  2H.  The 
principal  case  is  cited,  with  others,  in  Curd  ▼.  Lackland,  49  Ma  454,  to  the 
point  that  although  in  regular  sales  upon  erroneous  and  reversed  judgments, 
a  stranger  is  protected,  yet  neither  he  who  obtained  the  judgment  nor  Hi 
attorney  can  claim  such  protection,  but  mutt  restore  whatever  has 


Thomas  v.  Wyatt. 

[81  Missouri,  188.] 
Patent  job  Land  Issued  to  Person  not  nr  Exotzngs  n  Vom 
Patent  fob  Land  Issued  to  Person  under  Assumed  Name  n  not  Void, 

but  Tests  the  title  in  him,  and  his  title  will  pass  bya  teanafer  of  the  had 

under  his  assumed  name. 

Ejectment.    The  facts  are  stated  in  the  opinion. 

Beime,  Morehead,  and  Bucbwr,  for  the  appellant. 
CodUer,  for  the  respondent. 
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By  Court,  Scott,  J.  This  was  an  action  of  ejectment  The 
plaintiff's  title  was  as  follows:  From  the  office  of  the  register 
in  the  St  Louis  land  district,  on  the  nineteenth  of  August, 
1829,  there  was  issued  a  certificate  of  entry  numbered  1786, 
*tating  that  Samuel  Johnson,  of  Kentucky,  had  entered  lot 
No.  1,  of  township  45  north,  in  range  No.  6  east,  containing 
eighty  acres.  On  this  certificate,  there  was  an  assignment, 
bearing  even  date  therewith,  made  in  the  name  of  Samuel 
Johnson  to  the  plaintiff,  James  S.  Thomas,  which  was  attested 
by  James  Coleman.  On  this  certificate  a  patent  was  issued 
by  the  United  States  to  Samuel  Johnson,  dated  on  the  fifth 
-day  of  January,  1843,  and  delivered  to  the  said  Thomas,  who 
afterwards  brought  a  suit  in  equity  against  Samuel  Johnson, 
in  which  there  was  a  decree  vesting  Johnson's  legal  title  in 
him.  The  only  service  of  process  in  this  suit  was  by  order  of 
publication. 

The  defendant's  title  was  a  patent  to  Samuel  M.  Coleman, 
assignee  of  Samuel  Johnson,  dated  the  fourteenth  of  March, 
1845,  for  the  tract  of  land  above  described,  in  which  it  was 
recited  that  Samuel  Johnson  had  deposited  in  the  general  land- 
office  a  certificate  of  the  register  of  the  land-office  at  St  Louis, 
whereby  it  appeared  that  full  payment  had  been  made  for  the 
•aid  tract  of  land  by  Samuel  Johnson.  Samuel  M.  Coleman, 
-the  patentee,  who  was  a  son  of  James  Coleman,  conveyed  one 
half  of  the  tract  patented  to  him  to  Isaac  Wyatt,  the  husband 
of  the  defendant  The  half  of  the  tract  is  the  land  in  coo* 
troversy. 

James  Coleman,  who,  it  has  been  seen,  attested  the  assign- 
ment of  the  certificate  made  by  Samuel  Johnson  to  the  plain- 
tiff, was  a  clerk  in  the  register's  office.  There  was  evidence 
that  he  was  a  man  of  bad  character,  and  on  that  account  was 
discharged  from  his  employment.  A  number  of  applications 
for  entries,  signed  by  Samuel  Johnson  and  James  Coleman,  for 
the  register,  were  produced,  and  evidence  was  given  tending  to 
show  that  they,  signatures  and  all,  were  in  the  handwriting  of 
James  Coleman.  Among  these  was  the  application  for  the 
entry,  numbered  1786,  above  mentioned.  There  was  some 
other  evidence  in  the  cause  assailing  the  conduct  of  Coleman 
in  the  register's  office..  Such  a  man  as  Samuel  Johnson  had 
never  been  heard  of. 

The  case  was  tried  by  a  jury,  and  the  court,  rejecting  all  the 
instructions  asked  by  each  party,  gave  the  following:  "  If  the 
jury  believe  from  the  evidence  that  the  patent,  purporting  to 
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be  issued  to  Samuel  Johnson,  given  in  evidence  by  the  plain* 
tiff,  dated  January  5, 1843,  is  genuine,  and  that  it  was  issued 
upon  the  certificate  of  entry  under  date  of  August  19, 1829, 
numbered  1786,  also  introduced  in  evidence  by  the  plaintiff; 
and  if  the  jury  shall  further  find  that  the  patent  purporting 
to  be  issued  to  Samuel  M.  Coleman,  as  assignee  of  Samuel 
Johnson,  dated  the  fourteenth  of  March,  1845,  and  which  was 
given  in  evidence  by  the  defendant,  is  genuine,  and  that  it  was 
issued  upon  the  same  certificate  of  entry  numbered  1786  that 
the  said  patent  to  Samuel  Johnson  was  issued  upon,  and  that 
each  of  the  said  patents  covers  the  same  land,  then  the  patent, 
given  in  evidence  by  the  plaintiff,  and  the  decree  of  this  court 
also  read  in  evidence,  makes  a  title  in  the  plaintiff  superior  to 
the  title  in  the  defendant  under  said  patent  bearing  date  March 
14, 1845,  and  the  deed  from  said  Samuel  M.  Coleman  to  the 
said  Isaac  Wyatt,  and  the  plaintiff  ought  to  recover."  There 
was  a  verdict  for  the  plaintiff. 

The  ground  on  which  the  defendant  repelled  the  plaintiff's 
right  to  a  recovery  was  that  Johnson  was  a  fictitious  person; 
that  there  was  no  such  man  in  being,  and  therefore  the  patent 
was  void,  and  the  plaintiff  could  not  derive  any  title  from  it  or 
the  patentee.  There  is  no  doubt  that  a  patent  issued  to  a  per- 
son not  in  existence  is  void.  This  was  the  view  taken  of  this 
case  when  it  was  formerly  here.  But  now  we  have  more  light 
upon  it,  and  although  we  adhere  to  the  opinion  then  expressed, 
we  doubt  whether  it  is  applicable  to  the  case  as  it  is  now  pre- 
sented. 

The  only  theory  that  will  solve  the  question  involved  in  this 
litigation — and  we  think  there  is  sufficient  evidence  to  put  it 
to  a  jury — is  that  Samuel  Johnson  is  an  assumed  name  of 
James  Coleman,  and  not  a  fictitious  person.  If  we  regard 
Coleman  as  usurping  the  name  of  Johnson  when  it  suited  his 
purposes,  we  have  a  clew  by  which  we  may  be  guided  to  the 
justice  of  this  case.  We  have  no  doubt  that  this  was  the  light 
in  which  this  matter  was  viewed  in  the  court  below,  but  as  the 
case  was  tried  by  a  jury,  we  do  not  conceive  that  the  language 
of  the  instruction  was  sufficiently  pointed  to  direct  their  atten- 
tion to  the  matter  really  in  issue.  If  James  Coleman  used  the 
name  of  Samuel  Johnson  to  designate  himself  when  he  thought 
proper,  and  made  the  entry  in  the  name  of  Samuel  Johnson 
for  himself,  merely  using  that  name  as  he  would  the  one  by 
which  he  was  usually  known,  and  indorsed  it  in  the  name  of 
Samuel  Johnson  with  the  same  view,  then  the  transaction  is 
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to  be  regarded  as  though  James  Coleman  had  used,  instead 
of  the  name  "Samuel  Johnson,"  the  name  "  James  Coleman." 
So  the  patent  to  Samuel  Johnson  is  to  be  regarded  as  to  James 
Coleman,  and  not  to  a  fictitious  person.  I  knew  an  individual 
once  who  was  sued  in  an  action  in  which  heavy  damages  were 
claimed,  and  during  its  pendency  he  entered  a  great  quantity 
of  land  in  his  name  reversed  or  spelled  backwards.  Now,  no 
one  supposed  that  if  a  judgment  had  gone  against  him,  that  the 
title  had  not  passed  from  the  United  States  so  that  the  land 
would  have  been  subject  to  the  claim  of  the  creditor.  So  we 
suppose  it  is  competent  to  the  party  here  to  prove  that  James 
Coleman  was  Samuel  Johnson  or  James  Coleman,  just  as  it 
suited  his  purposes;  that  he  was  a  man  who  used  two  names; 
that  to  effect  his  ends  he  endeavored  to  make  it  appear  that 
he  was  two  different  persons.  It  matters  not  whether  it  was 
generally  known  that  he  went  by  two  names  or  not.  The  law 
is  the  same,  though  he  was  known  by  one  name  only,  as  though 
he  was  known  by  both.  If  a  man  signs  a  bond  by  a  name  by 
which  he  was  never  called  or  known,  or  which  he  had  never 
used  before,  he  would  be  bound  by  it:  Williams  v.  Carpenter, 
28  Mo.  460. 

The  plaintiff  contended  that  the  defendant,  claiming  under 
a  patent  from  the  United  States  to  Samuel  M.  Coleman,  as  as- 
signee of  Samuel  Johnson,  and  a  deed  from  said  Coleman,  is 
estopped  from  denying  the  recitals  in  said  patent  and  deed, 
that  Samuel  Johnson  purchased  the  land  described  therein 
from  the  United  States,  and  paid  for  the  same,  and  that  Sam- 
uel Johnson  was  the  real  person  who  purchased  said  land. 
Without  acquiescing  in  the  correctness  of  this  argument,  it  may 
be  observed  that  the  defendant,  by  claiming  under  the  patent, 
is  not  debarred  from  any  other  defense  she  may  have.  If  her 
title  under  the  patent  fails  her,  then  she  may  rely  on  her  pos- 
session. If  she  were  plaintiff  claiming  title  only  under  the 
patent  and  deed,  then  it  might  be  necessary  to  determine  the 
force  of  this  objection. 

This  case,  then,  depends  on  facts  to  be  determined  by  a 
jury.  These  facts  are  whether  James  Coleman  and  Samuel 
Johnson  were  not  the  same  identical  person,  and  the  name 
Samuel  Johnson  was  assumed  by  Coleman  to  carry  out  his 
fraudulent  designs.  If  these  facts  are  found,  the  plaintiff  will 
be  entitled  to  recover.  If,  on  the  other  hand,  the  jury  believe 
from  the  evidence  that  the  government,  in  issuing  the  patent, 
intended  it  for  another  person  distinct  and  separate  from 
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Jamee  Coleman,  and  that  there  was  no  such  person  ever  in 
existence,  then,  in  the  nature  of  things,  no  title  could  pass  by 
the  patent 
Reversed  and  remanded. 


nr  Emuiui  u  Vcoc 
WfaM,  69  Am.  Dee.  446;  Morrimm  ▼.  KeBy,  74  Id.  168. 


Thompson  v.  McCullough. 

fSl  MmouB,flL] 

Nora  Brokers  abb  Lzablb  as  Fbotoipais  to  persons  4inKng  with 

knowing  thorn  to  bo  engaged  in  sneh  agency,  but  whore  it  did  not  other- 
wise eppeer  that  they  were  acting  as  agents,  or  if  they  were,  that  tbey 
disclosed  the  name  of  their  principal,  or  that  credit  was  grren  to  tat 
principal 

Ywnxm  n  Rsszojnnu  bob  Qisiii «■■  —of Box om Hony  whioh he sags 
without  indorsing; 

Action  to  reoover  the  amount  of  several  forged  notes.  The 
opinion  states  the  facts. 

Knox  and  Kellogg,  far  the  appellants. 
W.  T.  Wood,  far  the  respondents. 

By  Court,  Naptow,  J.  This  suit  was  brought  to  reoover  the 
amount  of  several  forged  notes,  amounting  in  all  to  one  thou- 
sand four  hundred  and  sixty-nine  dollars  and  nineteen  cento, 
which  the  defendants  had  sold  to  the  plaintiffs.  The  defend- 
ants were  note  brokers,  and  it  appeared  that  the  names  of  the 
makers  of  the  notes  were  forged  by  a  member  of  the  firm,  in 
whose  name  they  were  indorsed.  The  indorsements  were 
genuine,  but  the  indorsers,  Colson,  Keep,  &  Co.,  were  at  the 
time  of  the  trial  proved  to  be  insolvent,  and  although  engaged 
in  business  at  the  date  of  the  sale  of  the  paper,  they  were 
then  in  failing  circumstances.    The  plaintiffs  had  a  judgment. 

The  bill  of  exceptions  does  not  show  that  any  question  was 
raised  at  the  trial,  by  evidence  or  by  instructions,  as  to  whether 
the  defendants  were  dealing  with  the  notes  as  principals  or 
agents.  It  merely  appeared  that  they  were  bill  brokers,  and 
that  the  plaintiffs  dealt  with  them  knowing  them  to  be  en- 
gaged in  this  sort  of  agency.  There  was  no  evidence,  other 
than  this  fact,  to  show  that  they  were  acting  as  agents  for  any 
one  else;  or  if  they  were,  that  they  disclosed  the  name  of  their 
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principal,  and  that  the  plaintiffi*  gave  credit  to  him.  Under 
mich  circumstances,  the  defendants  are  to  be  held  as  principals. 

It  appears  to  be  very  well  settled  that  the  vendor  of  a  bill  or 
note,  without  indorsement,  is  responsible  for  the  genuineness 
of  the  paper.  He  is  considered  as  representing  the  note  to  be 
signed  and  indorsed  by  the  persons  whose  names  appear  upon 
it  in  that  character;  and  if  these  signatures  are  forgeries,  the 
consideration  fails:  Oumey  v.Wamenley, 8  Am,  Law  Beg. 602; 
8.  C,  1  Jurist,  N.  S.,  828. 

Judgment  affirmed. 


PaBXT  DkUJVO  WITH  BbOXSB,  WmTHMaPMMUMMDTDKjroWTHATLAJ. 

er  Aon  as  Aoxsrt  See  Baxter  y.  Dure*,  60  Am.  Dec  602.  Bat  the  princi* 
pel  omo  is  cited  in  ScMeli  r.  Stephem,  00  Mo.  379,  to  the  point  that  the  men 
iact  that  parties  were  acting  as  agents,  Kke  auctioneers,  was  not  of  itself  no- 
tice that  they  were  not  selling  their  own  goods,  and  they  must  be  deemed  to 
hare  been  Tendon,  and  responsible  as  snob  for  title,  unless  they  disolosed  at 
the  time  the  name  of  their  principal 

Horn  Tmajkbwmbmmd  without  Ihdomucsht  n  Wamlabtbd  Gmhuims 
Kote  to  Baxter  t.  Dure*,  SO  Am.  Dec.  005;  Lytmer.  JRBer,  62  Id.  l»j  Ar» 
T.SojNt,59Id.4>70L 


CASES 

nr  the 

HIGH  COUBT  OF  EEROBS  MD 

APPEALS 

or 
MISSISSIPPI. 


Gbiffin  v.  Sheffield. 

[IS  MiMuarri,  859.] 

Pubghaber  nr  Fn,  ibom  Husband,  of  Wife's  Land  is,  after  the  termina- 
tion of  the  husband's  estate  by  the  curtesy,  a  tenant  at  sufferance  of  the 
wife  if  she  be  living,  and  of  her  heirs  if  she  be  dead. 

PoaUMBAUN  bt  Grantee  xk  Fn  of  Husband,  of  the  wife's  realty  in  which 
the  husband  is  entitled  to  curtesy,  is  in  subordination  to  the  right  of 
the  wife,  and  if  continued  for  the  period  prescribed  by  the  statute  of 
limitations,  will  bar,  in  favor  of  the  wife,  an  outstanding  title  adverse  to 
hers. 

Where  Both  Parties  or  Ejectment  Claim  Tttlb  from  Same  Common 
Source,  and  the  plaintiff  has  the  older  and  better  title,  the  defendant  is 
not  permitted  to  set  up  as  a  defense  an  outstanding  paramount  title, 
with  which  he  has  no  connection. 

Defendant  in  Ejectment  oannot  Set  up  Outstanding  Tttli  barred  by 
statute  of  limitations,  nor  defeat  the  plaintiff's  recovery  by  showing  that 
he  has  purchased  an  outstanding  title,  so  barred,  at  the  time  of  his  pur- 


Fbmb  Covert  m  not  Bound  bt  Covenants  of  Warranty  contained  in  the 
Joint  deed  of  herself  and  husband  conveying  his  estate,  and  is  not  es- 
topped at  law,  by  such  deed,  from  afterwards  acquiring  an  interest  in 
the  land  adverse  to  the  interests  of  the  grantee. 

Statute  of  Registration  does  not  Oontrmplatr  Rsodjtration  of  Im- 
frxssion  of  Pubuo  Seal.— If  it  be  stated  on  the  face  of  the  record  that 
it  was  made  under  the  official  seal  of  the  officer,  it  will  bo  good,  though 
a  copy  of  the  impression  of  the  official  seal  does  not  appear  on  it 

Party  to  Action  of  Ejectment  may,  without  Previous  Notice  to  Pro- 
duce Original,  read  in  evidence  a  copy  of  a  deed  belonging  to  his  ad* 
versary,  and  furnished  by  the  latter  with  a  bill  of  particulars  of  his  title, 
in  case  the  party  furnishing  the  copy  declines  to  furnish  the  original  on 
tannest  inade  at  the  trial 

MS 
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Ejectment.  Error  to  circuit  court  of  Copiah  county.  The 
opinion  sufficiently  states  the  case. 

Benjamin  King,  F.  Anderson,  and  John  D.  Freeman,  for  the 
plaintiff  in  error. 

L.  B.  and  W.  P.  Harris,  for  the  defendant  in  error. 

By  Court,  Harris,  J.  The  defendants  in  error  commenced 
their  action  of  ejectment  in  the  circuit  court  to  recover  the 
land  in  controversy. 

By  agreement  of  counsel,  it  is  admitted  that  defendants  in 
error  are  the  heirs  at  law  of  Catharine  Rogers  by  Elijah  Rogers, 
except  Martha  Kyle,  who  is  the  daughter  of  the  said  Catha- 
rine by  her  last  husband,  Harvey  Kyle. 

The  defendants  in  error  claim  to  derive  their  title  from  the 
said  Catharine  Rogers,  as  her  heirs  at  law,  as  against  this 
defendant  by  estoppel. 

For  this  purpose,  they  show  that,  at  the  time  of  her  mar* 
riage  with  Harvey  Kyle,  and  up  to  the  conveyance  by  said 
Kyle  to  Perrett,  under  whom  plaintiff  in  error  holds  possession, 
the  said  Catharine  had  been  in  possession  of  the  premises, 
under  a  deed  from  Nancy  H.  5ing,  dated  the  second  of  Septem- 
ber, 1843.  That  Harvey  Kyle  and  wife  (the  said  Catharine) 
attempted  to  convey  the  property  in  dispute  to  said  Perrett,  on 
the  eighteenth  of  January,  1848;  but  owing  to  defective  execu- 
tion, the  deed  was  void  as  to  his  wife,  and  Perrett  became  the 
purchaser,  and  took  possession  under  Harvey  Kyle  alone. 
That  Harvey  Kyle  having  no  other  interest  in  the  land  ex- 
cept  as  tenant  by  the  curtesy,  on  his  death  Perrett  became 
tenant  at  sufferance  to  these  defendants  in  error,  the  heirs  of 
Catharine,  who  died  before  Harvey  Kyle,  her  husband. 

The  controlling  point  in  the  case  is,  whether  the  plaintiff  in 
error  is  estopped  from  asserting  that  the  defendants  had  no 
title  to  the  land  sued  for. 

That  the  plaintiff  in  error  is  so  estopped,  we  think  is  clear, 
upon  two  grounds  appearing  in  this  record. 

The  first  is,  that  he  and  those  under  whom  he  claims  went 
into  the  possession  of  the  premises  in  dispute  under  purchase 
from  Harvey  Kyle.  That  the  deed  from  Harvey  Kyle  and 
wife,  under  which  he  claims,  being  void  as  to  the  wife,  con- 
veyed only  Kyle's  life  estate  as  tenant  by  the  curtesy  of 
his  wife  (Catharine),  which  vested  in  him  upon  her  death 
leaving  issue;  and  that  the  purchasers  from  Harvey  Kyle  at 
his  death  became  tenants  at  sufferance  of  the  defendants  in 
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error;  and  cannot,  therefore,  during  their  permissive 
■ion,  either  acquire  an  independent  title  that  can  avail  them  in 
this  action,  or  dispute  the  title  of  Catharine  Kyle,  the  ancestor 
of  defendants  in  error,  from  whom  they  hold  their  possession 
as  tenants. 

To  this  point  the  case  of  Day  v.  Cochran,  24  Mies,  261,  is 
ftdl  and  conclusive.    It  is  there  said,  on  general  principles, 
independent  of  our  act  in  relation  to  alienations  of  the  wife's 
lands  by  the  husband,  and  of  lands  held  "  by  the  curtesy, n 
that  it  is  well  settled  that  where  a  party  has  gone  into  posses* 
sion  of  lands  under  a  lawful  title,  and  after  his  right  has  ex- 
pired holds  over,  his  possession,  thus  continued,  will  not  be 
regarded  as  adverse  to  the  party  entitled  to  the  reversion.    Far, 
being  once  in  by  a  lawful  title,  the  law,  which  presumes  no 
wrong  in  any  man,  will  suppose  him  to  continue  upon  a  title 
equally  good:    Citing  Bla.  Com.  149, 150;  Variek  v.  Jachon,  2 
Wend.  166  [19  Am.  Dec.  571];  Jackson  v.  Cairns,  20  Johns. 
801;  Doe  v.  JETutt,  2  Dow.  <fc  Ry.  88.    It  is  then  further  said 
that  the  purchasers  from  the  husbands,  who  occupied  precisely 
the  same  relations  to  the  estate  as  the  purchasers  in  this  case 
on  this  point,  "became  tenants  at  sufferance"  on  the  death  of 
the  husbands.    "Their  possession  was  not  tortious  as  regarded 
the  true  owners  of  the  reversion;  and  was,  consequently,  not 
adverse  or  hostile  to  their  right. 

"  1f>  upon  the  general  law,  there  could  be  any  doubt  that 
the  possession  in  this  case  was  not  adverse,  obr  statutes  dispel 
it:  See  Hutch.  Code,  p.  615,  sec.  6,  and  p.  616,  sec.  10." 

Upon  this  ground,  if  it  were  even  admitted  that  the  plain- 
tiffs in  error  have  acquired  a  perfect  title  since  the  commence-' 
ment  of  their  tenancy,  in  opposition  to  the  title  of  Catharine 
Kyle  or  Catharine  Rogers,  it  would  avail  them  nothing  in  this 
action.  They  must  yield  the  possession  they  have  acquired 
under  these  parties,  and  those  under  whom  they  claim,  before 
they  can  be  heard  to  assert  it. 

The  second  ground  upon  which  we  think  it  is  equally  clear 
that  the  plaintiffs  in  error  are  estopped  from  denying  the  title 
of  defendants  in  error  in  this  action  is,  that  this  record  shows 
that  both  parties  claim  to  derive  title  from  Nancy  H.  King, 
the  same  common  source;  and  it  is  not  competent  for  either  to 
dispute  that  title  without  showing  a  better  title  in  themselves. 

It  is  admitted,  as  a  general  rule,  that  it  is  competent  for  a 
defendant  in  ejectment  to  protect  himself  in  his  possession  by 
showing  an  outstanding  title  in  another,  upon  the  principle 
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that  the  plaintiff  in  ejectment  must  recover  upon  the  strength 
of  his  own  title.  This  role  is  as  ancient  as  the  action  itself 
and  has  its  origin  in  the  just  presumption  that  the  party  in 
possession  is  either  the  true  owner  or  holds  under  the  true 
owner,  until  the  contrary  is  made  to  appear. 

But  the  exception  is  almost  as  ancient  as  the  rule,  that 
when  the  plaintiff  in  ejectment  shows  that  both  parties  derive 
their  title  from  the  same  common  source,  and  that  he  has  the 
older  and  better  title  from  that  source,  it  is  not  competent  for 
the  defendant,  after  such  acknowledgment  of  the  title  of  the 
common  source,  to  protect  himself  in  possession  by  proving 
an  outstanding  title  in  a  third  person,  with  which  he  shows  no 
connection.  For  in  such  case,  the  law  will  presume,  from 
•uch  acknowledgment  on  his  part,  that  such  title  is  vested  in 
the  common  source,  and  inures  to  the  benefit  and  support  of 
the  plaintiff's  title. 

The  authorities  to  this  point  are  numerous,  and  almost  un- 
broken. Nor  are  the  cases  cited  from  Doe  v.  PrUehard,  11  SmecL 
4t  M.  836;  Wolfe  v.  DoweU,  13  Id.  103  [51  Am.  Dec.  147];  Smith  v. 
Otley,  26  Miss.  298,  in  conflict  with  this  principle  of  estoppel; 
Adams  on  Ejectment,  83,  and  notes  by  Tillinghast,  83, 84,  and 
numerous  cases  cited;  Copeland  v.  Sauls,  1  Jones  L.  70;  John- 
mm  v.  Watts,  Id.  228;  Thomas  v.  Kelly,  Id.  875;  Paul  v.  Ward, 
4  Dev.  L.  247;  Love  v.  Gates,  4  Dey.  &  B.  L.  863;  Norwood  v. 
Marrow,  Id.  442;  Ives  y.  Sawyer,  Id.  51;  Murphy  v.  Barnett,  1 
Car.  Law  Bepos.  105;  Burgess  v.  Wilson,  2  Dev.  L.  806;  Lucas 
T.  Cobbs,  1  Dey.  &  B.  L.  228;  Foster  v.  Dugan,  8  Ohio,  106; 
Douglass  y.  Scott,  5  Id.  197;  CoaUey  y.  Perry,  8  Ohio  St  844; 
Murphy  v.  Barnett,  2  Murph.  251. 

The  same  doctrine  is  held  in  New  York  and  other  states. 

To  obviate  the  effect  of  this  principle  under  the  proof  in  the 
record,  the  plaintiff  in  error  relies  upon  the  fact  that  the  land  in 
dispute  was  patented  to  one  Howard,  and  conveyed  by  him  to 
Elijah  Rogers,  the  first  husband  of  the  said  Catharine,  and 
ancestor  of  the  defendants  in  error,  except  the  said  Martha 
Kyle.  They  then  attempt  to  deduce  title  to  themselves  from 
the  said  Elijah  Sogers:  1.  By  a  mortgage  executed  by  him 
to  the  Union  Bank,  in  which  the  said  Catharine  joined,  dated 
the  thirty-first  of  May,  1839,  which  was  assigned  to  the  said 
Nancy  King,  the  common  source,  the  first  of  October,  1847, 
under  whom  plaintiff  in  error  claims  by  assignment  since  the 
commencement  of  this  action;  and  2.  By  virtue  of  proceed- 
ings in  bankruptcy  against  the  said  Rogers,  and  a  sale  by  the 
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assignee,  and  purchase  by  Adams,  under  whom  defendant 
holds..  Said  sale  and  purchase  having  been  made  also  since 
the  commencement  of  this  suit. 

Independent  of  other  objections,  needless  now  to  be  con- 
sidered, it  is  sufficient  to  say,  in  relation  to  both  of  theee 
sources  of  title,  that  they  cannot  avail  the  plaintiff  in  error 
here,  because  neither  of  said  titles  is  capable  of  enforcement, 
on  account  of  lapse  of  time. 

The  possession  of  defendants  in  error,  up  to  the  acquisition 
of  these  titles,  at  least,  must  be  deemed  to  be  the  possession  of 
the  heirs  at  law  of  Catharine  Rogers,  which  has  been  continu- 
ous and  uninterrupted  since  the  second  of  September,  1843. 
This  possession  has  been  adverse  to  the  title  of  Elijah  Rogers, 
and  all  holding  under  him.  It  is  shown  by  the  record  to  have 
commenced  in  his  life-time,  and  has  continued  for  a  period  far 
beyond  that  prescribed  by  the  statutes  of  this  state,  either  to 
bar  the  action  of  ejectment,  or  to  vest  an  absolute  title  with 
such  possession.  It  is  not,  therefore,  a  present  subsisting 
operative  title,  but  in  legal  presumption  has  become  extin- 
guished: Jackson  v.  Hudson,  8  Johns.  875  [3  Am.  Dec  500]; 
Jackson  v.  Todd,  6  Id.  257;  QreenLcaf  v.  Birth,  6  Pet  302; 
Peck  v.  Carmichaely  9  Yerg.  325. 

That  Catharine  Rogers,  the  wife  of  the  said  Ely  ah,  by  join- 
ing him  in  the  conveyance  of  his  estate  to  the  Union  Bank, 
and  relinquishing  her  right  of  dower,  cannot  be  further  affected 
than  to  operate  a  divestiture  of  her  contingent  interest  therein, 
we  think  is  the  safe  rule  to  be  deduced  from  the  authorities 
on  this  point,  cited  in  the  briefs  of  counsel.  In  such  case,  she 
is  neither  bound  by  the  convenants  in  the  deed,  nor  estopped 
beyond  her  interest,  at  the  time  of  conveyance  or  relinquish- 
ment. 

We  think  there  was  no  error  in  admitting  the  deed  from 
Nancy  King  to  Catharine  Rogers.  The  statute  does  not  seem 
to  contemplate  the  recording  the  impression  of  a  public  seal 

Nor  do  we  think  the  court  erred  in  permitting  the  copy  of 
the  title  bond,  from  Adams  to  the  defendant,  to  be  read  under 
the  circumstances  in  proof  It  could  not  have  prejudiced  the 
rights  or  interests  of  the  defendant  below,  who  must  be  pre- 
sumed to  have  had  the  original  in  court,  and  might  have  pro- 
duced it,  if  he  desired  its  use,  instead  of  the  copy  which  he 
himself  had  furnished. 

Let  the  judgment  be  affirmed. 
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Statutb  <w  TiTifTTATiOHa,  when  it  rone  in  favor  of  tenant  by  sufferance: 
JFfctfcyv.  Whaley,  40  Am.  Deo.  694. 

Possmasioir,  whbh  Advbbsb  to  Win:  OuBerr.  Matter,  15  Am,  Deo.  604. 

OuTBKASBoro  Tttlb  18  Dxrhss  to  Aonov  or  Ejbotmbht:  See  Jackson 
v.  Hudson,  3  Am.  Deo.  600;  Jackson  v.  Harder,  4  Id.  262;  ,dfeftJ  ▼.  i&od,  27 
Id.  663;  .tfari  v.  Spqfford,  43  Id.  425;  Pnme  v.  £e*ard;  60  Id.  603;  ^i»rr  v. 
Spencer,  68  Id.  379;  Bird  v.  Lisbroe,  70  Id.  617.  Both  parties  in  ejectment 
claiming  under  the  fame  grantor,  the  plaintiff  need  not  go  back  of  such 
grantor  to  establishes  title:  MUler  ▼.  SurU,  65  Id.  692;  Barnard  v.  Whipple,  N 

70  Id.  422. 

COVKNASTS    OB   WAKBAHTY    DT    DXBD   OF   FSMB   COVBHT,  BsTOFFBL  BT: 

Lessee q/HtUy.  Wed,  31  Am.  Deo.  442;  Nashr.  Spqford,  43  Id.  425;  Martin 
v.  Dwetty,  21  Id.  245;  Jteton  v.  Vamderheyden,  8  Id.  378;  Wadldghv.  OUnee, 
23  Id.  705;  LowcUr.  Daniels,  61  Id.  448. 

Thb  fbibcifal  cash  m  ottbd  in  Heard  v.  Bakra\  40  Miss.  800,  relative  to 
the  doctrine  that  an  outstanding  title,  set  up  by  a  defendant  in  ejectment, 
must  be  a  present,  subsisting,  operative  title.  In  Butte  v.  Parker,  41  Id. 
627,  it  is  cited  to  the  point  that  a  tenant  at  will  or  by  sufferance  cannot  be 
heard  to  dispute  the  title  of  his  landlord,  and  is  estopped  from  either  setting 
up  title  in  himself,  or  «i»™«g  title  under  another.  And  in  Wade  ▼•  Thomp- 
son, 52  Id.  371,  Morgan  v.  Hadehmrd  Lodge,  53  Id.  678,  and  Miller  v.  In- 
gram, 56  Id.  511,  it  is  cited  to  the  point  that  defendant  in  ejectment  is 
estopped  to  set  up  as  a  defense  an  outstanding  title  in  a  stranger  with  which 
he  shows  no  connection.  To  the  point  that  an  outstanding  title,  to  defeat  the 
plaintiff's  recovery  in  ejectment,  must  be  one  capable  of  enforcement,  the 
principal  case  is  approved  in  Freeman  v.  Cunningham,  67  Id.  69,  71.  And  it 
is  cited  to  the  point  that  the  vendee  of  an  estate  by  the  curtesy,  continuing 
to  hold  possession  after  its  termination  by  the  death  of  the  tenant  by  the 
curtesy,  is  a  tenant  at  eunuranee,  of  the  holder  of  the  legal  title,  so  as  not 
to  be  entitled  to  invoke  the  statute  of  limitations,  and  not  to  be  allowed  to 
acquire  an  outstanding  title  without  first  surrendering  possession,  in  Wolfe 
▼.  Augevine,  Id.  768. 


Lipscomb  v.  Postell. 

[88  Mi  ssi smra,  4W.] 
Jupgmbbts  abb  Banmro  uro»  aht>  Oobgluhvb  against  parties  and  privies 

only. 
Pasties  Boubd  by  Jubgmbbt  Imgltob  All  Pbbsohb  having  Bight  t* 

Odbtbbt  PBOCBBDnros  in  the  cause,  to  make  defense,  to  adduce  and 

croes-exsmine  witnesses,  and  to  appeal  from  the  decision  when  an  appeal 

lies. 
Xbbv  "Fbivibb"  Ivgludbs  Thosb  Who  Claim  uvdbb.  ob  ur  Right  ob 

*"ABxaa,  or  who  stand  in  mutual  or  successive  relationship  to  the  same 

rights  of  property;  as  administrator  and  intestate,  executor  and  testator, 

heir  and  ancestor,  donor  and  donee,  etc. 
Bo  Pbivitv  Rtdthi  bbtwbbv  Exboutob  ob  Admi  histbatob.  aht>  his  Subbtt 

ob  his  OmoiAL  Bonn,  end  the  latter  is  not  oonomded  by  a  judgment 
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•gainst  the  I armor  in  the  aboenoe  of  any  special  stipulation  fa>  that  efleel 
in  the  bond. 
Iv  Sun  acadcst  Bursty  upon  Exsootob^  Bobd^  a  Judgment  of  the  pro- 
bate court  against  the  principal  is  only  prima  fad*  evidence  against  the 
surety,  and  not  oonolunre. 

LIABILITY  OF  fiUHMfl  18  SOT  TO  BS  BXTXHXOED  BBYOBD  TSBsB  OV  HB  COI- 

tbact,  and  incidents  and  intendments  not  nsoassirily  dodnoible  from  the 
language  employed  are  never  indulged. 
Tbabbgbift  or  P-p^^^  Abmibsiblb  as  Sbooitoaby  BfUMUHB  only 
proof  of  loss  or  destruction  of  the  original 


Ebbob  to  the  circuit  court  of  Madison  county.  The  opinion 
gtatee  the  case. 

F.  Smith  and  T.  C.  Tupper,  far  the  plaintiff  in  error. 
Nye  and  Hilly  for  the  defendant  in  error. 

By  Court,  Harris,  J.  The  question  presented  in  this  reoord 
seems  never  to  haye  been  directly  decided  in  this  court  It 
is,  therefore,  to  be  considered  upon  principle,  with  a  view  to 
the  establishment  of  a  just  and  uniform  rule  for  future  guid- 
ance. 

The  plaintiff  in  error  is  a  surety  on  an  executor's  bond. 
Judgment  was  rendered  against  the  executor  in  the  probate 
court,  in  favor  of  a  legatee  under  the  will,  for  certain  slaves 
claimed  to  belong  to  the  estate,  or  their  alternate  value.  The 
executor,  failing  to  comply  with  the  order  and  decree  of  the 
probate  court,  this  suit  is  prosecuted  against  the  plaintiff  in 
error  as  his  surety  on  the  bond;  and.  the  non-compliance  with 
the  order  or  decree  of  the  probate  court  assigned  as  a  breach. 

To  this  complaint  several  pleas  are  filed,  substantially 
averring  that  the  slaves  in  controversy  never  were  in  the  pos- 
session of  the  executor  as  the  property  of  the  testator;  that  he 
never  inventoried  them  as  such,  and  that  they  were  not  in  the 
possession  of  the  testatrix  at  her  death,  nor  belonged  to  her 
estate;  setting  up  title  in  a  third  person,  and  that  they  were 
not  assets  of  the  estate;  and  could  not,  therefore,  be  delivered 
according  to  said  order  and  decree. 

To  these  pleas  there  was  a  demurrer,  which  waa  sustained, 
and  final  judgment  rendered  against  the  surety,  the  plaintiff 
in  error,  and  the  case  brought  to  this  court,  by  writ  of  error,  to 
revise  that  judgment. 

It  is  now  insisted  that  the  judgment  in  the  probate  court 
against  the  executor  in  favor  of  the  usee,  in  this  record,  is  con- 
clusive of  all  these  questions;  and  that  the  security  cannot  be 
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heard  to  relitigate,  in  this  action  on  the  executor's  bond,  mat- 
ters which  might  have  been  or  were  actually  litigated  in  the 
probate  court  between  the  executor  and  this  usee,  although 
the  surety  was  neither  a  party  to  such  proceeding  nor  had 
notice  of  its  pendency,  so  as  to  enable  him  to  be  heard  in  his 
defense. 

It  is  admitted  that  in  ordinary  suits  against  ordinary  sure* 
ties,  indorsors,  and  guarantors,  a  judgment  against  the  princi- 
pal would  not  be  conclusive,  perhaps  not  even  prima  fads 
evidence,  against  the  surety;  but  it  is  insisted  that  by  the 
terms  of  the  obligation  here  sued  on,  a  different  rule  is  estab- 
lished. It  is  said  that  the  contract  of  this  surety  is,  that  the 
executor  "  shall  well  and  truly  pay  over  and  deliver  the  lega- 
cies," etc.,  "  so  far  as  the  law  will  charge  him;"  that  the  ex- 
ecutor is  alone  responsible  to  the  probate  court,  and  that 
forum  alone  can  settle  the  question  of  what  is  a  legacy;  that 
when  the  probate  court  orders  the  executor  to  pay  over  the 
legacy,  and  he  refuses,  the  obligation  of  the  surety  attaches, 
and  he  is  concluded,  by  his  contract,  to  deny  his  liability  in 
law  under  said  contract,  for  such  default  of  his  principal, 
judicially  established  by  such  order  or  decree  against  his 
principal. 

As  a  general  rule,  the  liability  of  a  surety  is  not  to  be  ex- 
tended beyond  the  terms  of  his  contract;  incidents  and  intend- 
ments, not  necessarily  deducible  from  the  language  employed, 
are  never  indulged. 

The  contract  of  this  surety  is  that  the  executor  shall  deliver 
this  legacy,  so  far  as  the  law  will  charge  him.  He  agrees  to 
be  liable  for  the  just  and  faithful  administration  of  the  estate 
belonging  to  the  testator.  He  does  not  contract  to  be  bound 
for  the  distribution  or  administration  of  property  not  .belong- 
ing to  the  estate,  or  for  neglects,  omissions,  or  miqudgments 
of  his  principal,  or  the  agents  or  officers  of  the  law,  in  suits  to 
which  he  was  neither  a  party  nor  privy,  and  of  which  he  had 
no  notice.  He  is  not  bound  to  make  good  the  errors  of  courts, 
of  counsel,  or  parties  by  which  the  property  of  third  persons, 
not  belonging  to  the  estate,  are  decreed  to  be  subjected  to  the 
course  of  administration  without  his  default.  And  neither  the 
law,  justice,  nor  common  honesty  would  be  promoted  by  such 
a  construction  of  his  contract  There  is  nothing,  therefore,  in 
the  nature,  or  character,  or  terms  of  this  contract  of  surety- 
ship from  which  it  can  be  fairly  inferred  that  this  surety 
agreed  and  covenanted  to  be  bound  and  concluded  by  the 
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orders,  judgments,  or  decrees  of  the  probate,  or  any  other  court 
to  which  he  was  neither  a  party  nor  privy. 

In  the  absence  of  any  obligation  arising  upon  the  special 
terms  of  this  contract,  by  which  the  surety  is  concluded  by  the 
judgment  against  his  principal,  let  us  inquire,  upon  general 
principles,  what  effect  is  to  be  given  to  such  judgment  in  an 
action  on  the  bond  against  the  surety. 

The  rule  is  universal,  so  far  as  we  know,  that  judgments  an 
only  binding  as  such  upon  parties  and  privies. 

By  parties,  in  the  sense  here  intended,  all  persons  having  a 
right  to  control  the  proceedings,  to  make  defense,  to  adduce 
and  cross-examine  witnesses,  and  to  appeal  from  the  decision, 
where  appeal  lies,  are  included. 

By  the  term  " privies"  is  meant  those  who  stand  in  mutual 
or  successive  relationship  to  the  same  rights  of  property.     And 
privies  are  distributed  into  several  classes,  according  to  the 
manner  of  this  relationship.    Thus  there  are  privies  in  estate, 
as  donor  and  donee,  lessor  and  lessee,  and  joint  tenants;  priv- 
ies in  blood,  as  heir  and  ancestor,  and  coparceners;  privies  in 
representation,  as  executor  and  testator,  administrator  and 
intestate;  privies  in  law,  where  the  law,  without  privity  of 
blood  or  estate,  casts  the  land  upon  another,  as  by  escheat 
All  these  are  more  generally  classed  into  privies  in  estate, 
privies  in  blood,  and  privies  in  law. 

The  ground  upon  which  judgments  bind  those  in  privity 
with  the  party  against  whom  they  are  rendered  is  that  they 
are  identified  in  interest,  by  their  mutual  or  successive  relation- 
ship, to  the  same  rights  of  property  involved  in  the  litigation: 
See  1  Oreenl.  Ev.,  8th  ed.,  sees.  189,  523,  536,  and  cases  cited. 

It  is  most  indubitable,  therefore,  that  this  surety  cannot  be 
regarded  as  either  a  party,  on  in  privity  with  any  party,  to 
the  judgment  against  his  principal  in  this  bond.  He  had  no 
right  to  manage  or  control,  or  in  any  manner  interfere  with, 
the  suit  on  which  it  was  founded;  nor  was  'he  even  notified  of 
its  existence.  He  was  not  therefore  a  party.  He  had  no 
relationship  of  any  character  to  the  rights  of  property  here 
involved.  He  did  not  even  occupy  a  relationship  as  close  as 
that  of  co-executor  or  co-administrator,  between  whom  it  is 
held  no  privity  exists,  so  as  to  make  admissions  by  one  evi- 
dence against  the  others.  He  had  no  power  or  authority  over 
the  estate,  and  certainly  no  interest  in  the  property,  He  was 
not,  therefore,  a  privy:  See  Duchess  of  Kingston9 $  Case,  20 
Howell's  State  Trials,  538. 
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The  general  meaning  of  privies  includes  those  who  claim 
under  or  in  right  of  parties.  There  is  no  such  privity  between 
a  surety  and  his  principal  as  will  take  him  out  of  the  general 
role:  Bryant  v.  Owen,  1  Ga.  370,  871. 

The  reason  for  this  role,  that  verdicts  and  judgments  bind 
conclusively  parties  and  privies  only,  is  because  privies  in 
blood,  in  estate,  and  in  law  claim  under  the  party  against 
whom  the  judgment  is  rendered;  and  they,  claiming  his  rights, 
are  of  course  bound  as  he  is;  but  as  to  all  others,  they  are  not 
conclusively  binding,  because  it  is  unjust  to  bind  one  by  any 
proceeding  in  which  he  had  no  opportunity  of  making  a  de- 
fense, of  offering  evidence,  of  cross-examining  witnesses,  or  of 
appealing,  if  he  was  dissatisfied  with  the  judgment;  and  this 
is  called,  in  Bourle  v.  Ghranberry,  Gilm.  25,  "a  golden  rule." 
Munford  v.  Overseers  of  the  Poor,  2  Rand.  318. 

Lord  Coke  said,  that  to  judge  a  man  in  a  civil  or  criminal 
case,  without  affording  him  an  opportunity  of  being  heard, 
would  be  against  Magna  Charta. 

And  it  has  been  repeatedly  held  in  this  country,  under  the 
terms  "  law  of  the  land,"  "  due  course  of  law,"  "  due  process 
of  law,"  embodied  in  our  respective  state  and  federal  consti- 
tutions, is  meant  that  every  citizen  shall  hold  all  his  civil 
and  political  rights  under  the  protection  of  a  general  law, 
which  hears  before  it  condemns;  which  proceeds  upon  notice 
and  inquiry,  and  renders  judgment  against  him,  only  after  a 
fair  and  impartial  trial:  See  Smith's  Com.  on  Const.  Con- 
struction, 722,  sees.  593,  594,  and  authorities  cited. 

The  conclusion  is  inevitable,  therefore,  upon  well-established 
elementary  principles,  that  judgments  or  decrees  against  ex- 
ecutors, etc.,  are  not  conclusive  evidence  against  the  surety  in 
a  suit  upon  the  bond. 

'An  examination  of  the  cases,  both  English  and  American, 
so  far  as  they  have  come  under  our  observation,  sustains  this 
position. 

In  Virginia,  it  was  so  held  by  Judge  Tucker,  in  Craddock  v. 
Turner,  6  Leigh,  124,  in  an  able  review  of  the  cases.  Judge 
Green,  in  Munford  v.  Overseers  of  the  Poor,  2  Rand.  315,  very 
carefully  considers  the  whole  doctrine  of  the  English  and 
American  courts,  and  the  reasons  upon  which  it  is  founded, 
and  arrives  at  the  same  conclusion. 

In  North  Carolina,  it  was  held  by  Judge  Taylor,  in  McKeU 
lar  v.  Bowell,  4  Hawks,  34,  a  case  argued  by  Buffin  on  one 
and  Gaston  on  the  other,  that  the  record  of  a  recovery 
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against  a  guardian  is  not  evidence  against  his  sureties  in  an 
action  on  their  bond  for  his  default  In  the  same  volume,  Mc- 
Bride  v.  Clark,  Hawks,  43,  this  case  is  affirmed,  and  applied 
to  a  suit  against  sureties  on  an  administrator's  bond. 

And  in  the  same  volume,  Armietead  v.  Hammond,  4  Hawks, 
841,  the  foregoing  cases  are  approved  by  Judge  Hall. 

Afterwards,  in  Vanhook  v.  Barnett,  4  Dev.  L.  268,  Judge 
Daniel  cites  and  approves  these  cases,  and  still  adheres  to  the 
doctrine  that  the  judgment  against  the  principal  is  not  prima 
facie  evidence  against  the  sureties. 

So  in  South  Carolina,  in  the  case  of  Ordinary  v.  Candy, 
2  Hill  (S.  C),  318,  Judge  Harper  reviews  the  English  cases 
and  some  of  the  American  cases,  and  especially  the  earlier 
cases  in  that  state,  which  had  been  cited  as  establishing  a 
contrary  doctrine;  shows  that  they  have  been  erroneously  cited 
for  that  purpose,  and  determines,  as  the  result  of  his  investi- 
gation, that  a  judgment  against  an  administrator  is  prima 
facie  evidence,  but  not  conclusive,  against  his  sureties. 

In  Georgia,  in  the  case  of  Bryant  v.  Otoen,  1  Ga.  865,  Judge 
Nisbet  holds  that  a  decree  against  a  guardian  is  only  prima 
fade  evidence  of  a  devastavit  against  the  surety,  not  conclu- 
sive. He  says:  "  The  surety  now  before  the  court  was  not  a 
party  to  this  suit  in  equity;  he  had  no  notice,  so  far  as  the 
record  discloses,  of  its  pendency;  of  course  he  was  not  heard 
in  his  own  defense  in  that  suit.  It  is  contrary  to  natural 
justice,  and  also  to  all  the  analogies  of  the  law,  that  one  should 
be  estopped  by  a  decree  to  which  he  was  not  a  party,  and  of 
which  he  had  no  notice;  such  a  rule  would  most  effectually 
oust  the  security  of  his  day  in  court  His  rights  would,  by 
such  a  rule,  depend  on  the  diligence  or  fidelity  of  others.  The 
principal  might  collude  with  the  complainant,  and  permit  an 
iniquitous  decree  to  be  rendered  against  him  in  order  to  change 
his  surety.  Human  nature  is  not  too  good  for  that,  unfortu- 
nately; or  his  carelessness  or  neglect  might  work  irreparable 
injury  to  the  surety ." 

In  Massachusetts,  Oilbert  v.  Bell,  15  Mass.  47;  in  Pennsyl- 
vania, Carmack  v.  Commonwealth,  5  Binn.  184;  in  Kentucky, 
Fauntteroy  v.  Lyle}  5  Mon.  267;  in  Maryland,  IgUhari  v. 
State,  2  Gill  &  J.  235;  Beall  v.  Beck,  8  Har.  &  M.  242— we  find 
the  same  doctrine  asserted.  Also  in  New  York,  Doualam  v. 
Rowland,  24  Wend.  52,  a  very  full  and  able  opinion  by  Judge 
Cowen. 

In  our  examination,  we  have  found  no  case  of  any  authority 
to  the  contrary. 
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The  case  of  Singleton  v.  Garrett,  28  Miss.  196,  was  a  suit 
•gainst  the  administrator  and  surety,  and  a  joint  plea  for 
both. 

The  cases  of  Mann  v.  Yatoo  City,  81  Miss.  576,  and  State  v. 
Stewart,  86  Id.  652,  bo  far  as  they  have  any  application,  ass 
authorities  in  favor  of  the  surety  rather  than  against  him. 

We  think,  therefore,  both  upon  principle  and  authority,  that 
the  true  role  is,  that  in  a  suit  against  a  surety  upon  an  execu- 
tor's bond,  the  judgment  or  decree  of  the  probate  court  is  only 
prima  fade  evidence  against  the  surety,  and  not  conclusive. 

It  is,  indeed,  conclusive  of  the  fact  of  the  rendition  of  such 
a  judgment;  but  it  is  only  prima  facie  evidence  of  the  ulterior 
/acts  upon  which  it  is  founded. 

As  to  the  ulterior  facts  upon  which  it  rests,  it  is  only  to  be 
regarded  against  the  surety  as  the  admission  of  the  principal 
during  the  transaction  of  the  business  for  which  the  surety 
was  bound,  so  as  to  become  a  part  of  the  res  gestae. 

Such  admissions,  whether  in  pais  or  in  judicio,  in  the  course 
of  the  administration  as  part  of  the  re$  gestae,  are  evidence 
against  the  surety,  but  not  conclusiva 

As  to  the  surety,  such  judgment  is  to  be  taken  as  the  un- 
solemn admission  of  the  principal,  extra  judicium,  or  as  his 
verbal  admission  not  acted  on,  and  which  may  therefore  be  con- 
troverted by  the  surety,  without  any  breach  of  good  faith,  or 
evasion  of  public  justice.  Though  admissible  in  evidence  as 
part  of  the  res  gestae,  they  are  not  conclusive  against  him:  1 
Oreenl.  Ev.,  8th  ed.,  sees.  187,  207,  209,  211,  and  cases  cited 
in  notes. 

Under  these  views,  the  demurrer  to  the  second,  third,  and 
fourth  pleas  should  have  been  overruled. 

There  was  no  error  in  the  ruling  of  the  court  in  relation  to 
the  introduction  of  the  record  from  the  probate  court.  The 
depositions,  except  upon  appeal,  are  not  necessarily  a  part  of 
the  record:  See  Henderson  v.  Cargill,  31  Miss.  413,  414. 

The  transcript  of  the  record  from  the  high  court  of  errors 
and  appeals  was  properly  excluded,  as  there  was  no  proof  of 
loss  of  the  original  record  in  the  probate  court,  so  as  to  make 
it  admissible  as  secondary  evidence. 

For  the  error  committed  in  sustaining  the  demurrers  to  the 
special  pleas,  the  judgment  will  be  reversed,  cause 
and  a  venire  de  novo  awarded. 

Handy,  J.,  did  not  sit  in  this  case. 
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OoHGLUgiranewoT  Judgments  agaibbt  Pabtibs  and  Pbiviss:  See  Ifa 
r  .  JTe»/efc&,  58  Am.  Dec.  278;  Sehube's  Appeal,  44  M.  126;  4fasasMfcr  t.  Vet 
fcr,  60  Id.  688;  ITfaooni  v.  Gom*  40  Id.  456;  WhUnty  t.  Biggins,  70  Id.  14^ 
Detrickv.  MigaU,  68  Id.  684;  Xoni  ▼.  Chadbottme,  66  Id.  29a 

Pbiviss  Defined:  Howard  v.  Kennedy,  89  Am.  Dec  311, 812;  ebantefcfca 
of:  88  Id.  811,  and  also  in  principal  case. 

JUDGMENT  COLLUSIVSLT  SuVTSBSD  BT  ADMINISTRATOR  dobs  hot  Bm  KB 
Subbtt:  ffeorrf  v.  Lodge,  82  Am.  Dee.  197,  203,  note. 

Equity  will  not  Extend  Liability  or  Surety  beyond  the  de* 
and  import  of  hie  oontraot:  Brook*  v.  Brooke,  38  Am.  Dec  310. 

Proof  ov  Lost  or  Destroyed  Record  bt  Secondary  Evidenoee: 
▼.  Aldm,  84  Am.  Dee.  51;  £yoji  v.  BoUmg,  48  Id.  122;  Coontv.  Bmidb,  OOld. 


Thb  principal  case  m  orriD  in  State  v.  J5TacZi;  53  Miss.  647,  to  the  point 
that  a  decree  rendered  against  a  guardian  on  final  account,  though  conolnsrrs 
against  the  guardian,  ia  only  prima  fade  evidence  against  a  surety  who  was 
not  a  party  to  that  suit. 


Anding  v.  Davis. 

[88  Mississippi,  674] 

Pabol  Declaration  or  Trust,  either  or  Real  or  Pebsokal  Estate,  n 
Valid,  in  the  absence  of  any  statute  requiring  its  creation  to  be  in  writ- 
ing. 

Pabol  Evidence  m  Abmzbbzblb  to  Show  that  Deed,  Absoluts  on  of 
Face,  was  intended  by  the  parties  to  have  operation  only  as  a  mortgage; 
and  it  is  immaterial  in  this  respect,  as  between  the  parties,  whether  the 
debt  intended  to  be  secured  was  then  contracted  by  the  mortgagor,  or 
was  contracted  for  the  purpose  of  securing  a  pre-existing  debt. 

Gb*nteb  in  Deed  Absolute  but  Bind  Himself  bt  Pabol  to  devise  the 
property  to  a  designated  beneficiary,  and  if  in  pursuance  thereof  he 
makes  a  will,  it  is  irrevocable,  and  if  he  mils  to  execute  it,  it  will  be  a 
fraudulent  violation  of  his  contract,  against  which  the  beneficiary  may 
have  relief  in  equity. 

Whebb  Joint  Oaxjsb  or  Action  Accrues  to  Seveeal  Plaintjjts,  and  all 
of  them  are  under  a  disability  to  sue,  the  statute  of  limitation!  will  not 
oommenoe  running  until  the  disability  be  removed  from  all;  bat  if  one  of 
such  plaintiffs  be  capable  of  suing  at  the  time  the  cause  of  action  accrued, 
and  the  suit  be  not  commenced  within  the  time  limited  by  the  statute,  all 
the  persons  entitled  to  the  joint  action  will  be  barred. 

PtSBEsaiON  or  Mortgaged  Premises  bt  Mortgagee,  under  agreement  to 
apply  the  rents  and  profits  to  the  satisfaction  of  the  mortgage  debt,  doei 
not  become  adverse  to  the  mortgagor  until  the  debt  ia  fully  discharged 
from  that  source. 

Bights  or  Infant  Cestui  que  Tbubt  is  hot  Pbsjudigkd  by  failure  of  trot- 
tee  to  sue  within  time  limited  by  statute  of  limitations. 

Complainant's  Bight,  if  Competent  or  rrs  Inception  to  bb  Bbtablbhb 
bt  Pabol  Evidence,  will  not  be  lost  by  any  lapse  of 
to  bar  it  by  the  statute. 
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Ths  opinion  fully  states  the  case. 
Gibfo  and  WUkintorij  for  the  appellants. 
R  8.  HoUy  for  the  appellees. 

By  Court,  Handy,  J.  This  is  an  appeal  from  a  decree  of 
the  chancery  court  of  Yazoo  county,  overruling  a  demurrer  to 
a  bill  filed  by  the  appellees. 

The  bill  states  in  substance  that  on  the  twenty-eighth  of 
March,  1839,  Bradford  Davis,  the  father  of  the  complainants, 
owned  and  possessed  in  Yazoo  county  a  large  quantity  of  land 
on  which  he  resided,  sixty-six  slaves,  with  horses,  mules,  and 
other  stock,  and  farming  utensils;  that  prior  to  that  time  Davis 
had  purchased  of  one  Martin  Anding,  the  father  of  one  of  the 
defendants  and  the  husband  of  the  other,  certain  lands,  slaves, 
and  other  property,  for  which  he  was  indebted  to  him  in  the 
sum  of  twenty-seven  thousand  dollars,  and  that  said  Anding 
was  then  responsible  as  surety  for  said  Davis  for  about  six 
thousand  dollars,  which  he  had  then  paid,  or  intended  to  pay; 
and  that  after  said  sale  by  Anding  to  Davis,  the  former  was 
employed  by  the  latter  as  his  overseer  on  the  plantation  up  to 
the  twenty-eighth  of  March,  1889;  that  on  that  day,  for  the 
purpose  of  securing  the  said  indebtedness  to  Anding,  and  to . 
reimburse  him  the  sum  of  six  thousand  dollars,  paid  as  surety 
for  Davis,  a  deed  was  executed  by  Davis  reciting  a  considera- 
tion of  thirty-three  thousand  dollars  as  paid,  conveying  abso- 
lutely in  terms  to  Anding  the  whole  of  the  lands,  slaves,  stock, 
farming  utensils,  household  furniture,  and  other  personal 
property  then  owned  by  him,  which  deed  is  made  an  exhibit; 
that  the  consideration  expressed  in  the  deed  as  paid  was  not 
in  fact  paid,  but  was  made  up  of  the  two  sums  above  mentioned, 
and  the  deed  "was  made  to  operate,  and  was  by  said  Davis 
and  Anding  intended  to  operate,  by  way  of  mortgage  alone,  to 
secure  to  Anding  the  payment  of  said  sums;"  that  at  the  time 
of  the  execution  of  the  deed  it  was  expressly  agreed  between 
the  parties  that  Anding  should  take  possession  of  the  whole 
property  conveyed,  and  employ  it  in  planting  to  the  best  ad- 
vantage, and  from  the  proceeds  pay  all  the  expenses  of  the 
business,  and  a  reasonable  compensation  to  himself  for  his 
services,  and  pay  to  Davis  from  time  to  time  sums  necessary 
for  his  personal  and  family  expenses,  and  should  appropriate 
the  balance  of  the  proceeds  to  the  payment  of  the  aforesaid 
sums  of  money  and  interest;  and  that  after  Anding  should  be 
thus  fully  paid  and  indemnified,  he  should  convey  and  deliver 
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the  whole  of  said  property,  and  its  increase  or  equivalent,  to 
the  children  of  Davis;  that  as  this  agreement  rested  in  parol 
only,  Anding  agreed  that,  in  furtherance  of  it,  he  would  pre- 
pare and  keep  at  all  times  on  hand  a  will  in  which  he  would 
devise  and  bequeath  to  the  children  of  Davis  the  whole  of  said 
property,  after  he  should  be  paid  and  reimbursed  as  aforesaid; 
that  Anding  agreed  to  hold  the  property,  and  did  take  and 
hold  it  merely  as  trustee  for  the  purpose  of  this  agreement; 
that  the  parties  were  intimate  and  attached  friends,  and  Davis 
had  unbounded  confidence  in  Anding's  good  faith,  and  they 
supposed  that  four  or  five  years  would  be  sufficient  to  satisfy 
the  claims  of  Anding;  and  for  these  reasons  that  the  agree- 
ment was  not  reduced  to  writing. 

The  bill  further  states  that  tte  consideration  expressed  in 
the 'deed  was  not  equal  at  the  time  to  the  value  of  the  prop- 
erty, which  was  then  worth  from  sixty  to  eighty  thousand  dol- 
lars; that  Davis's  wife  did  not  relinquish  her  dower  in  the 
property,  because  she  did  not  approve  of  the  unlimited  confi- 
dence reposed  in  Anding  by  the  deed;  that  after  the  execution 
of  the  deed  and  the  making  of  the  agreement,  Anding  took 
charge  of  the  property  under  the  agreement,  as  trustee  to  carry 
the  agreement  into  effect,  Davis  remaining  on  the  place  with 
his  family,  and  occupying  the  mansion-house  as  before  the 
execution  of  the  deed,  until  the  death  of  his  wife,  a  Sow  weeks 
thereafter;  that  he  afterwards  removed  to  Texas,  taking  with 
him  his  two  eldest  children,  and  placing  the  others,  then  vary 
young,  with  their  uncle  in  this  state,  and  that  in  September, 
1846,  he  came  to  his  death  by  assassination  in  Texas;  that 
Anding  carried  on  the  business  according  to  the  agreement  be- 
tween him  and  Davis,  until  his  death  in  February,  1848,  mak- 
ing each  year  from  said  property  from  three  hundred  to  five 
hundred  bales  of  cotton;  and  during  his  life,  he  admitted  the 
terms  of  the  agreement  with  Davis  under  which  he  held  the 
property  as  trustee  for  Davis's  children,  and  promised  to  com- 
ply with  the  agreement,  and  that  he  did  in  part  comply  with 
it,  and  partially  execute  the  trust;  that  he  applied  the  pro- 
ceeds of  the  crops  to  the  payment  of  his  own  claims,  which  the 
bill  states  were  folly  satisfied  by  the  crops  of  the  years  183d, 
1840,  and  1841;  and  paid  some  small  sums  to  meet  the  wants 
of  the  children  of  Davis  left  in  this  state;  and  after  Dsvis'i 
death,  that  he  secured  and  settled  to  the  use  of  his  children 
nineteen  slaves  in  execution  of  the  agreement;  and  in  further 
compliance  with  said  agreement,  that  he  executed,  and  for  a 
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time  kept  on  hand,  a  will,  by  which  he  bequeathed  the  whole 
of  the  property  conveyed  to  him  to  the  children  of  Davie,  at 
was  agreed;  that  the  complainants  are  advised  and  suppose 
that  this  will  was  destroyed  by  Anding  before  his  death,  as 
they  have  never  been  informed  of  its  existence  since  his  death 
by  the  defendants,  who  have  charge  of  his  papers;  they  call 
upon  the  defendants  to  state  if  he  left  such  a  will,  and  to  pro- 
duce it;  and  if  it  was  made  by  him  and  destroyed,  they  claim 
the  benefit  of  it 

The  bill  further  states  that  the  defendants,  the  son  and  widow 
of  Anding,  administered  on  his  estate  in  February,  1848,  and 
as  administrators  took  possession  of  all  the  property  conveyed 
to  him  as  aforesaid,  with  its  increase,  except  the  slaves  secured 
to  the  children  by  him,  as  above  stated,  and  carried  on  the 
plantation,  received  the  proceeds  of  the  crops,  and  aooounted 
for  them  as  administrators  until  the  twenty-fourth  of  June. 
1851,  when  they  made  a  final  settlement,  and  distributed  and 
delivered  over  the  whole  of  said  property,  its  increase  and  pro- 
ceeds, to  the  defendants,  the  sole  heirs  and  distributees  of  his 
estate,  who  have  since  held  possession  of  all  of  said  property, 
and  its  increase,  and  have  since  that  time  employed  the  prop- 
erty in  planting,  and  have  made  from  four  hundred  to  six 
hundred  bales  of  cotton  per  year,  and  have  received  the  pro* 
ceeds  thereof;  that  on  the  twenty-third  of  November,  1841, 
Joab  B.  Richards  took  out  letters  of  administration  on  the 
estate  of  Davis  in  Yazoo  county,  and  surrendered  the  same  on 
the  twenty-sixth  of  February,  1845,  since  which  time  no  other 
administration  has  been  granted,  and  that  there  are  no  sub- 
sisting debts  against  his  estate;  that  Davis  left  the  com* 
plainantB  his  only  children,  who  were  born  at  the  times  stated 
as  follows:  John  A.  Davis,  born  February  2, 1825;  Phebe  A. 
Davis,  born  January  4, 1827;  Sarah  Jane  Davis,  born  October 
J,  1828;  Bradford  Davis,  born  January  21, 1831;  Mississippi 
S.  Davis,  born  April  21, 1883;  James  J.  Davis,  born  April  9, 
1836;  (Hive  D.  Davis,  born  January  15, 1889. 

They  state,  as  a  reason  for  the  delay  in  instituting  the  suit, 
that  the  two  eldest  of  the  males  were  left,  on  the  death  of  their 
father,  children  among  strangers  in  Texas,  where  they  have 
remained  ever  since;  that  until  a  very  late  period  they  were 
all  ignorant  of  their  rights  as  stated,  the  true  consideration  of 
the  deed,  and  the  agreement  in  relation  to  the  property. 

The  prayer  is  for  discovery,  and  for  a  decree  for  the  property 
and  its  increase  and  profits,  and  for  an  account,  etc. 
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To  this  bill,  the  defendants  demurred,  assigning  the  following 
grounds  of  demurrer:  1.  The  statute  of  limitations  of  twenty 
years;  2.  The  statute  of  limitations  of  ten  years;  3.  The  statute 
of  limitations  of  six  years;  4.  The  statute  of  limitations  of 
seven  years;  5.  The  statute  of  limitations  of  three  years;  & 
That  the  agreement  stated  in  the  bill  is  void  in  law;  7.  The 
want  of  proper  parties  to  the  bill;  8.  The  statute  of  limitations 
of  four  years  from  the  grant  of  letters  of  administration  on 
Anding's  estate;  9.  That  the  bill  is  multifarious,  and  in  other 
respects  insufficient. 

The  first  question  presented  for  consideration  in  behalf  of 
the  appellants  is,  whether  the  facts  stated  in  the  bill  are  suffi- 
cient in  law  to  entitle  the  complainants  to  relief  upon  the 
agreement  set  up. 

The  complainants'  claim,  as  shown  by  the  bill,  rests  upon 
two  grounds:  1.  That  the  deed  to  Anding  was  made  upon  an 
agreement  to  reconvey;  2.  That  it  was  intended  as  a  security 
for  money  due  by  Davis;  and  is,  therefore,  in  equity,  a  mort- 
gage. In  both  aspects,  it  is  contended  that  the  claim  is  insuffi- 
cient in  law  as  set  forth,  and  not  maintainable;  and  in  support 
of  that  view,  several  objections  are  urged  against  it 

In  the  first  place,  it  is  insisted  that  the  agreement  to  recon- 
vey, being  in  parol,  is  void  by  virtue  of  the  statute  of  frauds. 

As  to  the  personalty,  there  can  be  no  doubt  but  that  the  trust 
is  valid,  though  resting  in  parol.  Before  the  statute  of  frauds, 
in  England,  a  parol  declaration  of  trust,  either  of  real  or  per* 
sonal  estate,  was  valid;  and  as  the  statute  there  only  applied  to 
trusts  of  real  estate,  the  validity  of  trusts  of  personalty  has 
never  been  questioned:  Hill  on  Trustees,  56.  In  this  state, 
the  seventh  section  of  the  English  statute  in  relation  to  decla- 
rations of  trust  had  not  been  adopted  as  a  part  of  our  statute 
of  frauds  in  force  at  the  date  of  the  transaction  here  involved, 
though  it  has  recently  been  in  substance  incorporated  in  the 
statute  by  the  revised  code.  The  same  rule  was,  therefore, 
applicable  both  to  real  and  personal  estate,  and  parol  trusts  of 
real  estate  have  been  held  valid:  Soggins  v.  Heard,  31  Miss. 
426.  Hence,  so  far  as  the  objection  to  the  validity  of  the  trust 
set  up  in  this  bill  rests  upon  the  statute,  it  is  untenable. 

It  is,  however,  urged  that  this  would  be  to  ingraft  an  agree- 
ment upon  the  deed  not  contained  in  it,  and  in  contradiction 
of  its  terms;  which  it  is  said  cannot  be  done  by  setting  up  a 
parol  agreement.  But  it  is  now  well  settled  that,  in  equity, 
and  as  between  the  parties,  it  is  competent  to  show  an  agree- 
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ment  in  parol,  not  to  contradict  the  deed,  but  to  bind  the 
party  to  a  trust  which  he  undertook  in  accepting  the  deed. 
It  is  not  necessarily  a  contradiction  of  the  deed.  The  estate 
-vests  according  to  its  terms;  but  the  grantee  agrees  to  hold 
the  estate  conveyed  subject  to  a  trust  created  by  an  agreement 
dehor*  the  deed,  which  operates  in  equity  as  a  defeasance  for 
the  benefit  of  the  beneficiaries  of  the  grantor.  This  is  not  in 
contravention  of  any  rule  of  law  when  there  is  nothing  in  our 
statutes  prohibiting  such  declarations  of  trust  in  parol;  and 
hence  it  has  been  properly  held  in  this  court  and  is  now  settled 
law,  that  a  deed  absolute  on  its  face  will  be  held  in  equity  a 
mortgage  whenever  it  appears  that  it  was  intended  as  a  security 
for  the  payment  of  money:  Vaster  v.  Vaster,  23  Miss.  378; 
Pretoett  v.  Dobbe,  18  Smed.  &  M.  431;  Soggine  v.  Heard,  31 
Miss.  426. 

But,  independently  of  these  considerations,  these  objections 
are  obviated  by  the  facts  stated  in  this  bill.  The  bill  alleges, 
in  effect,  that  it  was  agreed  between  the  parties  that  Anding 
should  execute  and  keep  on  hand  a  will,  reconvening  the  prop* 
erty  to  the  complainants  on  the  payment  of  the  money  intended 
to  be  secured  by  the  deed;  that  this  agreement  was  complied 
with  by  him,  but  that  either  he  destroyed  the  will  in  his  life- 
time, or  that  it  has  never  been  produced  by  his  representatives 
if  in  existence.  If  these  allegations  be  true — as  upon  demurrer 
they  must  be  taken  to  be — there  was  a  compliance  with  the 
agreement  on  his  part  in  writing;  and  the  destruction  of  the 
instrument  by  him,  or  its  suppression  by  his  representatives! 
is  such  a  fraud  as  would  entitle  the  complainants  to  relief  on 
that  ground  in  a  court  of  equity.  He  was  bound,  as  a  matter 
of  contract,  to  execute  and  keep  a  will  reconvening  the  prop- 
erty; from  which  he  and  his  representatives  cannot  claim  to 
be  absolved  on  the  ground  that  it  was  to  be  done  by  will, 
which  is  generally  revocable.  For  the  contract  was  that  he 
should  perform  his  agreement  in  that  manner.  Upon  that 
consideration  in  part  and  for  that  purpose,  he  had  received  the 
deed,  and  the  agreement  had  the  force  of  a  contract;  and  the 
will,  when  executed,  was,  as  to  this  property,  irrevocable.  If 
not  executed,  he  was  thereby  bound  for  the  consequences  of  a 
violation  of  the  contract  for  which  he  had  received  a  valuable 
consideration.  In  this  respect,  the  case  is  fully  within  the 
principle  of  Fenton  v.  Emblen,  3  Burr.  1278;  and  Dufour  v. 
Pereria,  1  Dick.  419. 

Nor  is  this  equitable  right  secured  to  (he  complainants  im- 


•M  Ahding  v.  Davis*  [Miaa 


paired  by  the  fact  that  the  will— the  instrument  of 
anee  and  the  evidence  of  the  agreement — was  to  remain  in  the 
possession  of  Anding.  For  after  its  execution,  as  agreed  on, 
he  had  no  right  to  destroy  it,  without  a  violation  of  his  agree- 
ment His  retention  of  it  was  a  part  of  the  agreement  which 
he  had  undertaken,  and  which  he  was  bound  to  observe.  If 
he  executed  and  afterwards  destroyed  it,  then  it  was  a  viola- 
tion of  his  agreement.  But  if  he  failed  to  execute  the  will, 
that  was  also  a  violation  of  his  agreement  and  a  fraud  upon 
the  grantor  and  his  children,  which,  according  to  all  the  au- 
thorities, will  entitle  them  to  the  benefit  of  the  agreement  in 
equity  against  him  and  his  representatives,  as  though  he  had 
kept  it  in  good  faith:  Hill  on  Trustees,  60,  166;  Irnkam  t. 
Child,  1  Bro.  C.  C.  92, 1  Am.  ed.  by  Perkins,  and  numerous 
cases  cited  in  note  b. 

According  to  the  statements  of  the  bill,  then,  he  was  guilty 
of  a  fraud  upon  the  agreement,  either  in  failing  to  perform  his 
contract  to  execute  and  keep  on  hand  a  will  reconveying  the 
property,  or  the  will  was  executed  according  to  the  agreement, 
and  has  been  since  destroyed  or  suppressed  by  his  repre- 
sentatives; and  this  clearly  presents  a  case  which  in  equity 
entitles  the  complainants  to  the  benefit  of  the  agreement  as 
though  it  had  been  carried  out  in  due  form. 

In  the  second  aspect  of  the  hill,  it  alleges  that  the  deed  was 
executed  as  a  security  for  the  payment  of  the  debts  specified, 
and  was  intended  to  operate  in  that  respect  as  a  mortgage. 
Not  only  is  this  distinctly  alleged,  but  the  circumstances  of 
its  execution  tending  to  show  that  such  was  its  character  are 
stated;  that  the  parties  were  intimate  and  confidential  friends; 
that  the  property  conveyed  greatly  exceeded  in  value  the  con- 
sideration stated  in  the  deed;  that  Davis  continued  to  reside 
on  the  place  for  some  time,  and  until  the  death  of  his  wife; 
and  that  the  deed  embraced  all  the  property,  real  and  per- 
sonal, even  the  household  furniture,  of  the  grantor.  If  it  was 
necessary  to  show  why  the  deed  was  intended  as  a  security 
for  the  debt,  these  circumstances  are  abundantly  sufficient  to 
show  it,  and  to  explain  the  purpose  of  the  parties,  especially 
when  they  are  viewed  in  connection  with  the  agreement  be 
tween  them,  as  stated  in  the  bill.  The  demurrer  admits  the 
allegations  of  the  bill  and  the  statement  of  the  circumstances 
and  reasons  for  the  execution  of  the  deed  in  its  absolute  farm; 
and  this  brings  the  case  fully  within  the  rule  held  by  this 
court,  as  above  stated,  allowing  a  deed  absolute  on  its  face  to 
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be  shown  to  have  been  intended  merely  as  a  security  far  a 
4ebt,  and  to  have  the  effect  of  a  mortgage  in  equity. 

It  is  further  objected  that  the  deed  cannot  have  the  effect 
cf  a  mortgage,  because,  according  to  the  statements  of  the 
bill,  it  was  intended  to  secure  pre-existing  debts.  The  ques- 
tion of  a  present  consideration  or  a  pre-existing  debt  has  been 
considered  as  having  weight  upon  the  question  of  the  validity 
of  mortgages  and  other  securities,  as  they  were  affected  by  the 
equities  of  other  persons  than  the  parties  to  the  conveyance. 
But  certainly,  as  between  the  parties,  it  cannot  affect  the  va- 
lidity of  a  mortgage,  or  of  an  instrument  having  the  effect  in 
law  of  a  mortgage,  that  it  was  made  far  the  purpose  of  secur- 
ing a  pre-existing  debt 

We  are,  therefore,  of  opinion  that  this  ground  of  demurrer 
was  properly  overruled. 

The  next  ground  of  error  insisted  upon  is,  that  the  relief 
sought  in  the  bill  is  barred  by  the  statutes  of  limitations  re- 
lied on  in  the  demurrer,  and  that  the  demurrer  should  have 
been  therefore  sustained.  In  support  of  this  view,  several 
positions  are  taken  which  deserve  consideration. 

1.  It  is  contended  that  the  statute  commenced  running  from 
the  time  of  the  adverse  possession  of  the  administrators  of 
Anding,  in  February,  1848;  and  as  one  of  the  children  of  Davis 
was  then  of  fall  age,  that  the  statute  then  commenced  running 
as  to  all  of  them,  as  to  the  personal  estate,  under  the  role  de- 
clared in  Jordan  v.  McKenzie,  80  Miss.  32. 

This  position  is  untenable,  upon  the  facts  stated  in  the  bill, 
far  very  manifest  reasons.  The  right  of  the  complainants,  un- 
der the  agreement  set  up  in  the  bill,  accrued  upon  the  satis- 
faction of  the  debts  intended  to  be  secured  to  Anding  by  the 
proceeds  of  the  crops  in  the  year  1844  At  that  time  Davis 
was  dead,  and  they  were  all  minors;  and  under  the  rule  stated 
in  Masten  v.  Dunn,  30  Miss.  264,  as  they  were  all  minors  when 
the  cause  of  action  accrued,  the  statute  did  not  commence 
running  until  the  disability  was  removed  as  to  all,  by  the 
youngest  reaching  majority.  Upon  the  death  of  Anding,  the 
appellants,  his  representatives,  merely  succeeded  to  his  rights, 
and  came  into  possession  of  the  estate,  subject  to  the  same 
conditions  upon  which  he  held  it 

As  to  the  relief  sought  in  relation  to  the  real  estate,  it  is  not 
merely  for  the  recovery  of  the  land,  but  for  the  rents  and 
profits,  and  for  an  account  thereof.  This  in  its  nature  is  a 
joint  claim,  and  comes  within  the  rule  above  stated.    And 
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whilst  it  is  true  that,  in  the  case  of  a  trust,  such  as  is  set  up 
in  this  bill,  or  of  a  mortgage,  an  adverse  possession,  continued 
for  a  period  sufficient  to  create  a  bar  by  the  statute,  will  pre- 
vail over  the  claim  of  the  rightful  owner,  yet  such  a  possession 
will  never  prevail  against  parties  under  disability,  and  whose 
rights  are  protected  by  the  saving  of  the  statute. 

2.  It  is  said  that,  as  no  time  was  specified  for  the  payment 
of  the  debt,  according  to  the  statements  of  the  bill,  Davis  had 
the  right  to  pay  the  debt  at  any  time,  and  to  file  his  bill  to 
redeem  the  property;  and  hence,  that  the  right  of  action  ac- 
crued in  the  life-time  of  Davis.  But  there  is  no  force  in  this 
view.  The  bill  states  that  possession  of  the  property  was  de- 
livered to  Anding  in  order  that  he  might  work  it,  and  with  ite 
proceeds  pay  the  debt;  and  that  he  had  possession  under  an 
agreement  to  that  effect  It  alleges  that  that  agreement  was 
continued  until  the  purpose  contemplated  was  accomplished. 
Although  Davis  might  have  paid  the  debt  at  an  earlier  period, 
yet  if  the  agreement  was  continued,  as  it  is  alleged  it  was, 
until  the  debt  was  satisfied  by  the  proceeds  of  the  property, 
it  is  very  clear  that  the  right  of  action  did  not  accrue  until 
that  time. 

3.  It  is  said  that  the  action  accrued  to  Richards  as  adminis- 
trator of  Davis,  who  might  have  sued  in  1845,  and  that  the 
action,  having  accrued  at  that  time,  is  barred.  This  objection 
can  have  no  application  to  the  claim  set  up  in  the  bill,  that 
the  property  was  held  by  Anding  under  a  trust  to  be  conveyed 
to  the  complainants;  for,  in  that  respect,  the  administrator  of 
Davis  had  no  interest  in  it,  or  right  to  sue  for  it 

So  far  as  the  bill  treats  the  transaction  as  a  mortgage,  the 
administrator  had  no  right  to  sue  for  the  real  estate.  The 
debt  having  been  paid,  as  is  alleged,  the  remedy  was  not  by 
bill  to  redeem,  but  to  recover  the  property.  And  as  to  the  per- 
sonalty, it  appears  that  the  complainants  were  all  infant* 
during  the  period  of  that  administration,  and  that  their  dis- 
ability continued  until  the  institution  of  this  suit  It  is  well 
settled  that  their  rights  will  not  be  prejudiced  by  the  failure 
of  their  trustee  to  sue  in  their  behalf:  Bacon  v.  Gray,  23  Miss. 
140;  Fearn  v.  Shirley,  31  Id.  301  [66  Am.  Dec.  575]. 

But,  under  any  view,  this  ground  of  demurrer  should  have 
been  overruled,  because  the  demurrer,  being  taken  to  the  whole 
bill,  could  not  be  sustained,  though  it  were  well  taken  as  to 
a  part,  unless  the  bill  was  insufficient  in  all  respects,  as  to  the 
sought:  Qravtt  v.  HvM,  27  Miss.  420.    And  though  it 
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were  well  taken  to  the  bill  in  its  aspect  of  seeking  to  establish 
a  mortgage,  yet  as  it  was  untenable  in  relation  to  the  bill,  in 
its  aspect  of  setting  up  a  trust  in  Anding,  to  be  executed  by 
conveyance  of  the  property  to  them,  a  demurrer  to  the  whole 
bill  could  not  have  been  sustained  upon  the  ground  under 
consideration. 

4.  It  is  said  that  twenty  years'  possession  by  Anding  and 
his  representatives  is  prima  facie  a  bar  to  the  complainants' 
claim;  and  after  such  possession,  that  the  right  of  parties 
claiming  adversely  to  it  cannot  be  established  by  parol  evi- 
dence. But  if  the  right  of  the  complainants  was  ever  compe- 
tent to  be  shown  by  parol  evidence,  that  right  continued  dur- 
ing their  disability,  as  well  with  reference  to  the  evidence  by 
which  their  right  was  to  be  shown  as  to  the  privilege  of  insti- 
tuting their  suit;  for  the  right  to  institute  Quit,  after  the 
removal  of  their  disability  would  be  nugatory,  if  the  parties 
were  in  such  a  case  deprived  of  the  evidence  to  establish  their 
claim. 

The  demurrer  was,  therefore,  properly  overruled,  on  the 
ground  of  the  statute  of  limitations. 

The  only  remaining  ground  of  demurrer  insisted  on  is,  that 
as  the  bill  seeks  an  account,  it  is  necessary  that  there  should 
be  an  administrator  of  Davis's  estate,  who  should  have  been 
made  a  party,  because  a  decree  upon  this' bill  would  not  bar 
the  claim  erf  such  administrator,  if  one  should  be  hereafter 
appointed. 

This  objection  appears  to  be  fully  obviated  by  the  allegations 
of  the  bill.  It  alleges  that  there  are  no  debts  of  Davis's  to  be 
paid,  and  of  course  there  could  be  no  necessity  for  an  admin- 
istration, except  for  the  benefit  of  the  complainants.  If  there 
be  any  outstanding  debts,  they  must  be  barred  by  the  statute 
of  limitations;  and  a  suit  by  an  administrator  to  recover  the 
property,  or  for  an  account,  would  also  be  barred,  as  that  action 
accrued,  if  maintainable  at  all  by  an  administrator,  to  the 
original  administrator,  and  the  statute  having  commenced 
running  at  that  time,  the  claim  would  now  be  barred.  The 
"right  of  the  heirs  and  distributees  to  sue  in  their  own  names, 
under  such  circumstances,  is  well  settled:  Wood  v.  Ford,  29 
Miss.  65;  Manly  v.  Kidd,  88  Id.  141. 

But  besides  this,  in  a  material  aspect  of  the  bill,  the  admin- 
istrator of  Davis  could  have  no  interest  in  the  subject-matter 
of  the  suit,  that  part  of  it  which  sets  up  the  agreement  of 
Anding  to  teoonvey  the  property  to  the  complainants.    If  this 


668  Habt  v.  Habt.  [Was. 

be  true,  it  ia  clear  that  the  administrator  of  Davis  coold  have 
no  concern  with  the  suit. 

It  follows  from  these  views  of  the  ease  that  the  demurrer 
was  properly  overruled. 

The  decree  is  therefore  affirmed,  and  the  cause  remanded, 
and  the  defendants  required  to  answer  the  bill  within  sixty 
days. 

Obbatioh  of  Tbusxb  by  Pabou  BmbaUr.  Morim,  43  Am.  Dee.  OB,  9U, 
note;  Janet  t.  Fuiavd,  65  Id.  743)  JKBer  t.  IRonler,  60  Id.  172*  OUainiv. 
JSmfccotf,  65  LL  498.  Necessity  of  writing  to  create  express  fens*  in  bad: 
Jtortjf  t.  Mis,  63  M.  471;  JfeAVerryT.  6^^,66  Id.  703. 

ADMTBHTBnJTT  OF   PABOL    EVXDBZTCB  TO  SHOW  THAT  DSBD  ABSOLUTS  OS 

its  Fact  was  Ihtkhdkd  fob  Mobtoaob:  Swartr.  Service,  84  Am.  Doe.  HI; 
Afoore  t.  Maddm,  46  Id.  298;  J3off  t.  SanO,  64  Id.  486;  won  orirtoneo,  to  ho 
admissible,  most  be  dear,  satisfactory,  and  oonotaerre:  Gored  t.  Assets*  71 H. 
431,  438,  note. 

Pabol  Tbsximoby,  to  Establish  Trust,  should  bb  Glbab,  end  even  thee 
received  with  greet  oration:  CcrbU  t.  Smith,  71  Am.  Deo.  431. 

Statutb  of  Ldotationb,  how  Fab  Disability  of  Ohb  Amors  Banns  of 
OfHBBfl;  Moort  ▼.  Armstrong,  36  Am.  Bee.  63,  77,  note;  McFmimd  t.  Same, 

44  Id.  826;  JUnoU  t.  Kmnedy,  68  Id.  280.  Statute  does  not  ran  anmnvt 
co-tenants  so  long  ee  any  of  them  en  under  disabilities;  TAoeiet  ▼.  QaSlmd, 

45  Id.  77a 

Rubbing  of  Statutb  nr  Gasbs  of  Tbustb:  See  WHUanu  y.  Okn,  47  Id. 
682;  638,  note;  Feam  t.  SMrfcy,  66  Id.  676. 

Tkb  fbhtoipal  0A8B  D  cutbd  to  the  point  that  a  deed,  absohite  on  ne 
face,  may  be  shown  by  parol  eridenee  to  be  in  reality  a  mortgage,  in  XSaV 
wori  t.  Davis,  60  Miss.  407;  Fnman  t.  IPtfeM,  61  Id.  833,  334;  Kkm  ¥•  JbV 
Nammra,  64  Id.  100;  and  is  cited  in  Eckford  v.  Jtemt,  66  Mist.  23;  and  in 
7tyj*»  t.  Coleman,  60  Id.  647,  to  the  point  that  the  rights  of 
disability  shall  not  be  prejudiced  by  the  negligence  of 
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[8»  MlSSISSIFTI,  22L] 

Ooubt  of  Pbobatb  has  Full  Jubihiuotioh  to  Ssr  abbs  FBAUDULivf 
Salb  made  by  an  administrator,  if  objection  be  mads  before  irflnflrmn*8** 
of  the  sale,  and  this  Jurisdiction  may  be  exercised  eren  after  the  laps©  of 
twenty-one  years. 

JuBUDionoN  of  Ooubt  of  Pbobatb  to  Sbt  Astob  AjnaBsnaAOoms  Fbas> 
ulbnt  Salb  bbfobb  Confibxatiob  d  Exgluotb,  and  a  court  of  eqiny 
has  no  power  to  entertain  a  bill  to  set  aside  such  sale,  which  has  not 
been  oonfirmed,  and  to  recover  the  properly  sold  by  sad  in  possesses 
of  the  ^  T^^^fftratftTi 

Appeal  from  the  chancery  court  of  Yaxoo  oounty.    Tin 
facts  fully  appear  in  the  opinion. 
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Nye  and  2ZSZ,  and  Jones  and  Bowman,  for  the  Appellant 
F.  Smith,  for  the  appellees. 


By  Court,  Handy,  J.  This  bill  was  filed,  by  the  appellees, 
distributees  of  Thomas  J.  Hart,  deceased,  seeking  to  recover 
from  the  appellant  certain  slaves  in  his  possesion  and  hire. 

Its  material  allegations  are,  that  Thomas  J.  Hart  died 
intestate  in  Madison  county,  in  the  year  1837,  leaving  the 
complainants,  his  children  of  tender  years,  and  some  of  them 
being  his  grandchildren,  and  a  large  personal  estate,  consist- 
ing in  part  of  eighteen  slaves,  including  those  here  in  contro- 
versy, and  their  issue;  and  that  the  appellant,  his  brother  and 
his  widow,  Sabra,  obtained  letters  of  administration  of  his 
estate  from  the  court  of  probates  of  Madison  county,  but  the 
appellant  had  the  entire  management  of  it,  the  said  Sabra 
having  removed  with  her  children  to  Carroll  county  soon  after 
the  grant  of  letters,  and  having  had  nothing  to  do  with  the 
business  of  the  estate;  that  at  October  term,  1838,  of  said 
oourt,  the  appellant,  en  his  petition,  obtained  an  order  for  the 
sale  of  the  personal  estate  on  the  pretense  of  paying  debts, 
and  in  November,  1838,  exposed  the  slaves  and  other  person- 
alty to  sale,  and  on  the  twenty-seventh  of  March,  1839,  mads 
his  report  of  the  sales  to  the  court;  that,  by  a  fraudulent  ar- 
rangement with  certain  agents,  certain  of  the  slaves  were  pre- 
tendedly  bid  off  by  them  and  in  their  names,  and  one  slave 
in  the  name  of  the  widow,  but  really  for  the  benefit  of  the 
appellant;  and  that  the  slaves  so  fraudulently  sold  were 
immediately  taken  by  the  appellant  into  his  possession  and 
carried  directly  from  the  place  of  sale,  in  Madison  county,  to 
his  plantation  in  Yazoo  county,  and  have  so  continued  up  to 
the  time  of  filing  the  bill,  except  one  that  is  dead,  and  that 
he  took  possession  of  said  slaves  without  paying  the  creditors 
or  distributees  of  said  estate  anything  for  them;  that  on  the 
day  before  he  returned  his  report  of  sales  to  the  court  of 
probates  in  March,  1839,  he  fraudulently  reported  the  estate 
insolvent,  and  had  it  so  declared  by  the  court  in  order  to  oon- 
ceal  his  fraud  in  holding  the  said  slaves,  and  that  nothing 
further  was  ever  done  by  him,  or  any  one  else,  with  the  estate, 
and  that  he  never  passed  any  account  of  his  actings  as  ad* 
ministrator;  that  all  the  debts  against  the  estate,  if  any  ever 
existed,  are  barred  and  extinguished  by  time;  that  the  right 
and  title  of  the  complainants,  as  distributees,  have  never  been 
divested. 
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The  bill  farther  charges  that  the  appellant  fraudulently 
caused  the  slaves  in  controversy  to  be  put  into  the  will  of  his 
aged  mother,  who  had  no  title  to  them,  and  thereby  disposed 
of  colorably,  in  order  to  conceal  his  fraud;  and  it  alleges  that 
the  frauds  of  the  appellant  were  not  discovered  until  a  few 
days  before  the  filing  of  the  bill,  when  they  were  accidentally 
discovered  by  means  of  the  will  of  his  mother,  which  came  to 
the  knowledge  of  some  of  the  complainants. 

The  appellant  demurred  to  the  bill,  assigning  sundry  causes 
of  demurrer,  and  the  court  below  overruled  the  demurrer; 
from  which  decree  this  appeal  was  taken* 

The  principal  objection  urged  to  the  bill  is  the  want  of  juris- 
diction in  a  court  of  equity  under  the  circumstances  of  the 
case. 

It  appears  from  the  statements  of  the  bill  that  letters  of  ad- 
ministration were  duly  granted  to  the  appellant  by  the  court 
of  probates;  that  the  personalty  of  the  intestate  was  ordered 
by  that  court  to  be  sold,  and  there  is  no  sufficient  allegation 
that  this  was  not  necessary  to  pay  the  debts;  and  although  it 
is  alleged  that  the  appellant  obtained  this  order  "  illegally  and 
without  regard  to  the  interest  of  the  estate/'  it  is  not  stated  in 
what  the  illegality  of  the  order  consisted.  There  is,  therefore, 
nothing  shown,  as  the  case  is  now  presented,  to  justify  the 
assumption  that  the  order  of  sale  was  illegal  and  void. 

The  bill  then  shows  that  the  sale  was  made,  that  the  estate 
was  subsequently  declared  insolvent,  and  that  the  report  of 
the  sale  was  made  to  the  court  of  probates  at  March  term, 
1839,  since  which  time  nothing  further  has  been  done  with  the 
estate,  and  especially  has  there  been  no  account  rendered  by 
the  appellant 

If  these  allegations  be  true,  there  has  been  no  confirmation 
of  the  sale  sought  to  be  set  aside  by  this  bill,  and  the  slaves  in 
controversy,  as  well  as  the  entire  estate,  are  yet  under  the  ac- 
tual jurisdiction  of  the  court  of  probates  as  an  unsettled  estate. 
For  aught  that  appears  by  the  bill,  it  is  fully  within  the  juris- 
diction of  that  court  to  proceed  with  the  administration  of  the 
estate,  and,  if  necessary,  to  set  aside  the  sale  complained  o£ 
The  jurisdiction  of  that  court,  to  all  intents  and  purposes,  is 
not  only  complete,  but,  having  been  exercised,  and  being  yet 
unfinished,  it  is  exclusive,  and  ample  to  give  to  the  appellees 
all  the  relief  sought  in  the  bill;  and  it  is  finally  settled  here 
that,  in  such  a  case,  jurisdiction  cannot  be  entertained  in  s 
court  of  equity 
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Considering  this  as  a  fatal  objection  to  the  bill,  we  do  not 
deem  it  necessary  to  determine  upon  other  objections  urged  to 
H. 

The  decree  is  reversed,  the  demurrer  sustained,  and  the  bill 
dismissed. 


GutoujuiAHcra  8howibg  Fbaui>  zv  AmuNJiri!BATOBJk  Sale,  and 
ing  efficient  ground  for  setting  the  sale  aside:  Pearson  v.  Marebmd,  46  Am. 
Deo.  319;  PkmUrJ  Bank  t.  tfecfy,  40  Id.  51. 

Oollubioh  bstwbeb  Admihibtbatob  ahd  Vbhtjbb  of  goods  of  the  intes- 
tate invalidates  the  sale:  £«*£  y.  Imxtyraat,  62  Am,  Dee.  190L 

Butbb  Bntixlkd  to  BBWfliamoy  or  Cqhtbaot  by  reason  of  falsa  r  eptossn 
nation*  mtdo  by  administrator  or  ezooator  m  to  character  and  soondnoss  of 
|icuperly  soldi  Abie  y.  Chandler,  68  Am.  Deo.  618;  FPifffamsM  t.  Softer,  71 
Id.  119. 

AiiKonsnusaa's  8alb  or  Beauty  Ordered  ahd  Oohtirmbd  without 
Konos  to  Hbta  is  Voids  Jftdbeff  v.  An***,  66  Am.  Deo.  768. 

If  AiiMiaignuaaa's  8ale»  Void  fob  Wait  or  Oovtibmatioh,  No  Tim 
Passat:  2^o/lfka^v.JFM^66Ain,  Deo.671. 


Sims  0.  Congbb. 

[»  jfusianm,  2KL] 
TsamrnuL  Words  abb  Used  zb  Will,  the  testator  is  presumed  to 

employ  them  in  their  established  legal  sense,  unless  a  oontrary  intention 

is  clearly  indicated  by  the  context. 
Words  or  Lmttatioh  must  bb  Taken  to  Befer  to  Tna  or  Death  or 

Fbst  Taxes,  in  absenoo  of  expressions  showing  different  intention. 
Hqraifr  to  A  "whew  He  shall  Arrive  at  Twehty-okb  Yeabs  or 

Aob,"  and,  "if  he  should  die  without  issue,"  then  orer  to  B.    If  A 

should  attain  his  majority,  receive  the  estate,  and  then  die  without  issue, 

the  limitation  to  B  will  be  good. 

Appeal  from  the  chancery  court  of  Claiborne  county.  The 
spinion  states  the  case. 

O.  V.  Moody  and  F.  Andereon,  for  the  appellant. 

H.  T.  EUttty  John  B.  Coleman,  and  George  L.  Potter,  for  the 
appellees. 

By  Court,  Handy,  J.  This  bill  was  filed  by  the  appellees, 
seeking  to  recover  from  the  possession  of  the  appellant  certain 
slaves  claimed  by  them  as  legatees  in  the  will  of  Phebe  A. 
Kenley,  deceased. 

The  material  clauses  of  the  will  necessary  to  be  taken  into 
view  in  the  present  case  are  the  following: 

"Itm  3.    I  direct  that  my  executor  will  carry  on  the  plants* 


672  Sim s  v.  Conger.  [IGflS. 

tation,  making  cotton,  com,  eta,  until  my  son,  Allison  Wads 
Sims,  shall  arrive  at  the  age  of  twenty-one  years." 

"Item  4.  When  my  son,  Allison  Wade  Sims,  arrives  at  the 
age  of  twenty-one  years,  I  give  and  bequeath  to  him  all  my 
estate,  both  real  and  personal." 

"Item  5.  It  is  my  desire  that  my  son,  Allison  Wade  Sims, 
will  select  as  his  guardian  the  same  person  who  I  appoint  as 
my  executor,  and  that  the  plantation  be  carried  on  by  him,  m 
my  executor  and  as  his  guardian,  until  my  said  son  arrives  at 
the  age  of  twenty-one  years." 

"Item  6.  It  is  my  will  and  desire  that  in  case  I  survive  my 
said  son,  Allison  Wade  Sims,  that,  in  such  event,  one  half  of 
all  my  estate  be  and  is  hereby  bequeated  to  my  esteemed 
cousin,  Isaac  B.  Conger,  and  the  remaining  half  be  and  is 
hereby  bequeathed  to  the  children  (seven  in  number)  of  my 
beloved  brother,  Jonathan  L.  Conger,"  naming  them. 

"Item  7.  It  is  my  will  and  desire,  should  my  said  son,  Alli- 
son Wade  Sims,  die  without  lawful  issue,  that  all  such  prop- 
erty and  its  increase,  which  it  is  hereby  intended  he  shall 
inherit  from  me,  shall  descend  in  like  manner  and  proportions 
as  set  forth  in  item  sixth." 

"Item  8.  It  is  my  will  and  desire,  should  my  estate  descend, 
as  contemplated  in  items  sixth  and  seventh,  to  Isaac  B.  Con- 
ger, and  the  children  of  my  brother,  Jonathan  L.  Conger,  that, 
in  such  event,  the  said  Isaac  B.  Conger  shall  deliver  and  make 
a  valid  title  of  a  negro  woman,  not  over  twenty  years  of  age,  to 
my  beloved  sister,  Jane  Cummings,  of  De  Soto  county,  out  of 
the  lot  of  negroes  intended  to  be  bequeathed  to  him." 

Item  9  directs,  in  the  same  contingencies  stated  in  item  8, 
that  Isaac  B.  Conger  shall  pay  to  her  "  esteemed  Mend,  James 
T.  Marye,  the  sum  of  five  hundred  dollars." 

Item  12  appoints  James  T.  Marye  her  executor. 

The  bill  states  that  the  testatrix  died  in  1847,  and  that  the 
will  was  duly  admitted  to  probate  as  to  her  personalty,  there 
being  but  two  witnesses  to  it;  that  Allison  W.  Sims  became  of 
age  in  1851,  and  received  from  the  executor  the  property  be- 
queathed to  him,  and  died  in  1858  unmarried  and  without 
issue;  since  which  time,  the  slaves  mentioned  in  the  will  have 
come  to  the  possession  of  the  appellant;  and  the  appellees 
claim  title  to  the  same  under  the  seventh  item  of  the  will. 

To  this  bill  a  demurrer  was  filed,  which  was  overruled,  and 
thereupon  this  appeal  was  taken. 

The  bill  is  based  on  the  construction  of  the  will,  that  the 
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limitation  over,  contained  in  the  seventh  clause,  took  effect  on 
the  death  of  Allison  Wade  Sims,  without  issue,  whether  he  died 
before  or  after  reaching  the  age  of  twenty-one  years.  On  the 
-contrary,  it  is  contended,  in  behalf  of  the  appellant,  that  the 
limitation  over  in  favor  of  the  appellees  was  intended  to  take 
effect  only  on  his  dying  under  twenty-one  years  of  age,  and 
without  issue,  and  that  his  estate  became  absolute  on  his  sur- 
viving the  testatrix,  and  attaining  to  that  age.  These  respec- 
tive claims  depend  upon  the  construction  to  be  given  to  the 
^rardB  "die  without  lawful  issue/9  and  the  limitation  over 
thereupon,  contained  in  the  seventh  item  of  the  will. 

The  rule  is  well  settled,  by  numerous  cases,  that  in  a 
bequest  to  A,  and  "in  case  he  dies,"  or  "in  the  event  of 
bis  death,"  simply,  without  further  words  of  contingency,  over 
to  B;  the  contingency  Intended  is  the  death  of  A  before  the 
testator;  and  hence,  if  A  survived  the  testator,  that  he  takes 
absolutely.  The  reason  of  this  rule  is  that  death,  being  a  cer- 
tain and  inevitable  event  at  some  time,  cannot  be  supposed  te 
be  the  contingency  really  intended  by  the  testator;  and,  there- 
fore, that  construction  must  be  resorted  to  to  ascertain  the 
contingency  contemplated;  and  as  no  reasonable  contingency 
ean  be  suggested  to  the  mind  from  the  words  used,  but  that  of 
the  legatee  dying  before  the  testator,  that  is  adopted  as  the 
contingency  intended  in  such  cases:  Hinckley  v.  Simmons,  4 
Yes.  160;  King  v.  Taylor,  5  Id.  806;  Cambridge  v.  Rous,  8  Id. 
12;  Webster  v.  Hale,  Id.  410;  Ommvney  v.  Bevan,  18  Id.  291; 
Wright  v.  Stephen*,  4  Barn.  &  Aid.  574.  These  are  cases 
where  the  terms  of  contingency  are  simply  the  death  of  the 
first  taker  and  a  limitation  over  in  that  event. 

In  some  cases,  the  death  of  the  first  taker  has  been  held  te 
mean  his  death  at  any  time,  notwithstanding  the  terms  of 
limitatation  were  simply  "  upon  his  death."  But  this  has  been 
by  reason  of  other  expressions  or  dispositions  in  the  will,  indi- 
cating that  such  was  the  intention,  or  justifying  such  interpre- 
tation. Such  are  Billings  v.  Sandom,  1  Bro.  0. 0. 898;  Nowlan 
v.  Nelligan,  Id.  489;  Lard  Douglas  v.  Chalmer,  2  Ves.  jun.  601; 
Chalmers  v.  Storil,  2  Ves.  &  B.  222. 

Another  class  of  cases  is  where,  by  the  terms  of  the  will,  the 
gift  to  the  legatee  is  not  immediate,  but  in  remainder,  or  pre- 
ceded by  a  life  or  other  partial  interest,  with  an  executory 
limitation  over  "  in  case  of  the  death  of  the  legatee,"  or  like 
words.  In  such  cases,  the  words  of  contingency  will  be  applied 
to  (he  period  when  the  remainder  takes  effect  in  possession, 
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?is.,  the  determination  of  the  preoeding  interest,  and  not  to  the 
death  of  the  testator.  Thus,  if  such  legatee  die  before  the  de- 
termination of  the  preceding  interest,  the  estate  would  go  over 
to  the  ulterior  legatee;  but  if  he  survive  the  party  holding  the 
preceding  life  interest,  he  will  hold  absolutely:  1  Roper  on 
Legacies,  409;  2  Jarman  on  Wills,  693, 665.  Of  this  class  an 
the  cases  of  Gotland  y.  Leonard,  1  Swanst  161;  Hervey  v.  Jfe 
LaughUn,  1  Price,  264;  and  Da  Costa  v.  Keir,  3  Buss.  860. 

But  the  rule  first  stated  was  established  on  the  reason  of 
necessity,  from  the  absence  of  any  other  period  to  which  the 
contingency  of  death  can  be  referred  in  the  cases  to  which  H 
is  applied;  and,  therefore,  when  there  are  other  terms  or  ex- 
pressions employed,  properly  applicable  to  a  contingency  which 
might  take  place  after  the  testator's  death,  such  terms  will  be 
construed  according  to  their  established  legal  import.  When 
the  words  furnish,  according  to  legal  rules,  a  plain  reference  to 
the  contingency  upon  which  the  ulterior  limitation  is  to  take 
effect,  there  is  no  occasion  for  seeking  another  reference  by 
construction,  and  the  terms  of  limitation  must  have  their  ap- 
propriate legal  force,  unless  controlled  by  other  parts  of  the 
will.  For,  otherwise,  violence  would  be  done  to  the  cardinal 
rule,  that  where  technical  words  are  used  in  a  will,  the  testator 
is  presumed  to  employ  them  in  their  established  legal  sense, 
unless  a  contrary  intention  clearly  appears  from  the  context 

This  case  does  not  come  within  either  of  the  three  classes  of 
cases  above  mentioned. 

Upon  the  face  of  the  fourth  and  seventh  items  of  this  will,* 
plain  case  is  presented  of  an  estate  in  fee  in  A.  W.  Sims,  on 
his  reaching  majority,  determinable  on  his  dying  without  issue; 
and  upon  that  contingency,  of  an  executory  devise  over  to  the 
parties  named  in  the  sixth  item:  1  Jarman  on  Wills,  287;  Jar* 
dan  v.  Roach,  32  Miss.  481-604.  The  will  contains  no  clause 
showing  that  the  words  of  limitation  were  not  used  by  the 
testatrix  in  their  established  legal  sense,  and  therefore  they 
must  be  understood  in  that  sense.  By  force  of  our  statute,  the 
words,  "dying  without  issue,"  mean  "a  limitation  to  take 
effect  when  such  person  shall  die,  not  having  such  heir,  issue, 
etc.,  living  at  the  time  of  his  death,  or  born  to  him  within  tea 
months  thereafter,"  etc.  In  the  absence  of  all  expressions 
showing  a  different  intention,  the  words  of  limitation  must  be 
taken  to  refer  to  the  time  of  the  death  of  the  testatrix.  Such 
was  the  decision  of  this  court  upon  the  provision  of  a  will 
similar  to  the  present:  Jordan  v.  Roach,  32  Miss.  608;  which 
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is  inconsistent  with  the  construction  here  contended  far,  in 
behalf  of  the  appellants,  that  the  dying  without  issue  most  be 
referred  to  the  death  of  the  legatee  before  his  majority.  And 
this  view  is  conclusive  against  the  construction  insisted  upon 
by  the  appellant. 

But  various  authorities  are  relied  on  in  support  of  this  con- 
struction, which  it  is  proper  to  examine.  Gotland  v.  Leonard, 
1  Swansi  161,  was  a  case  in  which  the  testator  bequeathed  the 
reddue  of  his  personal  estate  in  trust  for  his  wife  for  life,  and 
after  her  death  to  be  divided  between  his  two  daughters;  and 
"  in  case  of  the  death  of  his  daughters,  or  either  of  them,  leav- 
ing a  child  or  children  living/9  to  apply  a  sufficient  part  of 
the  interest  to  their  maintenance  during  minority,  and  upon 
their  reaching  twenty-one,  to  distribute  the  capital  among 
them,  the  children  to  receive  the  same  share  their  mothers 
would  have  been  entitled  to  if  then  living;  remainder  over,  if 
the  daughters  left  no  issue  attaining  twenty-one  years.  The 
daughters  survived  the  testator  and  his  widow,  and  it  was  held 
that  the  interest  of  the  daughters  was  defeasible  in  the  event 
of  their  dying  during  the  life  of  the  widow,  and  if  they  sur- 
vived her  that  their  interests  became  absolute.  This  was  held 
upon  the  general  context  of  the  will,  which  was  considered  as 
showing  that  the  testator  intended  the  death  of  the  widow  at 
the  period  of  distribution  to  his  daughters,  and  that  the  pro- 
vision in  favor  of  their  children  in  case  of  their  death  had  ref- 
erence to  the  daughters  dying  during  the  life  of  the  widow,  in 
which  event  the  children  were  to  receive  the  shares  to  which 
their  mothers  would  have  been  entitled  if  living. 

The  case  is  not  applicable  to  the  present  will,  but  belongs  to 
the  third  class  of  cases  above  mentioned,  where  the  gift  is  not 
immediate,  but  is  preceded  by  a  life  estate  in  another,  with  a 
limitation  over  in  case  of  the  death  of  the  legatee;  in  which 
case,  as  we  have  above  seen,  the  executory  limitation  over  will 
be  referred  to  the  period  of  determination  of  the  preceding  in- 
terest, and  not  to  the  death  of  the  testator:  Hervey  v.  Mo* 
LaughUnj  1  Price,  264,  is  of  the  same  character. 

Thackeray  v.  Hampson,  2  Sim.  A  Stew.  214,  was  a  bequest 
to  two  granddaughters,  "in  trust,  until  they  came  of  age  or 
marry,  the  interest  in  the  mean  time  to  be  paid  to  them;  but 
if  one  of  them  die  before  marriage  or  [coming]  of  age,  then 
to  go  to  the  survivor,  or  her  child  or  children;  but  if  they 
should  both  die  leaving  no  issue,  giving  them  the  power  to 
leave  it  by  will  as  they  think  fit"    One  of  them  married,  and 
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the  other  attained  twenty-one  years.  There  could  be  no  room 
far  controversy  in  this  caee.  An  absolute  estate  was  plainly 
given  upon  the  legatees  coming  of  age  or  marrying,  which 
events  had  taken  place;  and  the  decision  is,  that  they  there- 
upon each  took  an  absolute  vested  interest.  It  was  therefore 
wholly  unneoeesay  to  determine  what  was  meant  by  the  clause 
giving  them  power  to  leave  it  by  will,  "should  they  both  die 
leaving  no  issue;99  for  there  was  nothing  else  in  the  will  quali- 
fying this  absolute  interest,  and  it  is  beyond  doubt  that  this 
clause  oould  not  have  such  an  effect  under  the  drcomstanees 
of  the  case.  But  if  it  had  been  necessary  to  determine  the 
meaning  of  the  contingency  of  "dying  leaving  no  issue,"  it  is 
clear  that  it  was  properly  referable  to  their  death  before  their 
shares  became  absolutely  vested,  because  it  is  immediately 
connected  with  the  preceding  clause— "if  one  of  them  die 
before  marriage  or  of  age,  then  to  go  to  the  survivor  or  her 
child  or  children;"  "but  if  they  both  die  leaving  no  issue,9 
then  giving  them  power  to  leave  it  by  will  The  latter  provis- 
ion manifestly  has  reference  to  the  contingency  of  their  dying 
before  marriage  or  coming  of  age,  which  immediately  precedes 
it,  and  which  is  connected  with  it  by  the  word  "but;"  thereby 
showing  that  the  same  contingency  was  meant  in  both  clauses. 
In  any  view,  the  case  is  clearly  not  an  authority  for  the  con- 
struction here  contended  for  in  behalf  of  the  appellant. 

Home  v.  Pillane,  2  Myl.  A  K.  16,  8.  C,  7  Eng.  Ch.  238,  was 
a  bequest  to  nieces  "when  and  if  they  should  attain  their  ages 
of  twenty-one  years,  to  their  sole  and  separate  use;  and  in  esse 
of  their  death,  or  of  either  of  them,  leaving  children  or  a  child, 
I  give  and  bequeath  the  share  or  shares  of  such  nieoee  or  niece, 
so  dying,  unto  their  or  her  respective  children  or  chili"  In 
support  of  the  view  of  the  case  taken  by  the  lord  chancellor, 
that  the  gift  to  the  nieces  was  absolute,  unless  they  died  under 
the  age  of  twenty-one,  and  that  that  was  the  contingency  con- 
templated upon  which  their  children  should  take,  he  relies  on 
the  authority  of  the  first  and  third  classes  of  cases  above  referred 
to:  Home  v.  FiUans,  7  Eng.  Ch.  242;  and  refers  to  the  particular 
provisions  of  the  will — that  the  bequest  was  to  be  for  "their 
sole  and  separate  use,  free  from  the  debts  or  control  of  their 
husbands" — as  evincing  an  intention  that  they  should  vest 
in  the  nieces  absolutely  at  a  particular  time:  Id.  248.  As  to 
the  cases  relied  on  by  him,  it  appears  to  be  clear  that  they  are 
not  applicable  to  the  case,  being:  1.  Cases  of  bequests  over  "in 
of  death"  simply  of  the  first  legatee,  in  which  the  reference 
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Is  held  to  be  to  the  death  of  the  first  legatee  before  the  testator; 
and  2.  Cases  where  the  gift  was  not  immediate,  bat  preoeded 
by  a  partial  estate  in  another,  with  limitation  over  in  case  of 
the  legatee's  death;  in  which  cases,  the  limitation  over  is  ap- 
plied to  the  period  of  determination  of  the  preceding  interest, 
and  not  to  the  death  of  the  testator.   The  case  seems  to  be  un- 
supported by  other  English  authority,  and  the  correctness  of 
the  decision  is  doubted  by  the  learned  author  of  Jarman  on 
Wills,  2  Jarm.  696,  not  without  much  reason;  for  it  appears 
to  be  in  opposition  to  the  settled  principle  that  a  reference  will 
never  be  indulged  against  the  plain  force  of  technical  words. 
It  is  not  easy  to  perceive  upon  what  principle  it  can  be  main- 
tained, unless  it  be  on  the  ground  of  the  particular  provisions 
of  the  will,  showing  an  intention  that  the  legacies  should  vest 
absolutely  in  the  nieces  on  their  coming  of  age.    But  in  this 
respect,  it  is  not  analogous  to  the  present  case,  which  contains 
no  such  provisions  which  can  control  the  force  of  the  technical 
language  employed.    It  extends  the  rule  of  reference  beyond 
any  case  decided  in  England;  and,  if  followed,  would  lead  to 
the  establishment  of  the  dangerous  rule  of  disregarding  dispo- 
sitions of  property  clearly  resulting  from  the  use  of  well-defined 
technical  words,  and  of  letting  in  any  arbitrary  rule  of  dispo- 
sition which  might  appear  to  the  court,  in  any  particular  case, 
to  be  most  consonant  with  justice  and  the  supposed  probable 
intentions  of  the  testator,  deduced  from  the  circumstances  of 
the  case.    But  if  the  decision  be  correct  upon  the  case  pre- 
sented, it  is  not  applicable  to  this  case.  The  will  contained  no 
limitation  over  on  the  nieces  "  dying  without  issue,"  which, 
by  force  of  our  statute,  must  be  referred  to  the  time  of  the  death 
of  the  first  taker.    What  was  matter  of  doubt  in  that  case  as 
to  the  meaning  of  the  words  "in  case  of  the  death  of  the  nieces, 
leaving  children,9'  is  free  from  doubt  under  our  law  fixing  the 
import  of  the  words  "  dying  without  issue,"  and  the  time  at 
which  a  limitation  over  thereupon  is  to  take  effect. 

Barker  v.  Lea,  1  Turn.  A  R.  713,  S.  C,  11  Eng.  Ch.  224, 
was  a  bequest  to  nephews  and  nieces  on  their  respectively  at- 
taining twenty-five  years,  with  a  direction  to  trustees  to  apply 
the  profits  to  their  nraintenanoe;  and,  in  case  of  the  death  of 
any  or  either  of  them  unmarried  and  without  issue,  then  giving 
the  shares  of  those  so  dying  to  the  survivors.  A  nephew  and 
a  niece  died  under  twenty-five,  unmarried,  and  without  issue. 
The  question  was  whether  the  deceased  nephew  and  niece 
took  a  vested  interest,  or  whether  their  shares  went  to  the  su* 
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vivors;  and  it  was  held  that  they  went  to  the  survivors,  be- 
cause the  language  of  the  will  plainly  showed  that  the  fond 
was  to  be  kept  together  until  the  parties  respectively  attained 
the  age  of  twenty-five,  and  in  the  mean  time,  that  they  took  do 
vested  interest    Under  the  peculiar  phraseology  of  the  will, 
it  is  very  clear  that  the  contingency  of  the  parties  dying  with* 
out  issue  and  unmarried  had  reference  to  their  death  before 
reaching  the  age  of  twenty-five,  and  the  decision  is  manifestly 
correct.    But  the  case  did  not  involve  the  question  here  pre- 
sented, and  really  turned  upon  the  point  whether  the  legacies 
to  the  deceased  parties  were  vested  or  contingent    The  case 
is,  therefore,  not  an  authority  in  support  of  the  construction  of 
the  will  in  this  case  contended  for  in  behalf  of  the  appellant 

The  decision  of  the  case  of  Van  Houten  v.  Pennington,  8 
N.  J.  Eq.  745,  turned  upon  the  grammatical  construction  put 
upon  the  clause  of  ulterior  limitation  in  the  will;  and  it  was 
held  that  the  devise  over  was  connected  primarily  with  the 
time  of  its  enjoyment  by  the  devisee,  and  that  the  period  of 
its  taking  effect  applied  to  the  event  of  the  devisee  dying 
before  coming  into  possession,  which  was  referred  to  in 
the  clause  immediately  preceding  that  containing  the  lim- 
itation over.  The  case  was  decided  upon  the  peculiar 
phraseology  of  the  will,  which,  first,  gave  an  absolute  estate 
unconditionally  to  the  devisee;  secondly,  directing  that  the 
property  should  be  rented  out  for  the  benefit  of  the  devisee 
until  he  reached  the  age  of  twenty-one  years,  who  in  the 
mean  time  was  to  receive  out  of  it  an  education  and  sup- 
port; and,  thirdly, "but  if  he  should  die  leaving  no  children," 
then  over.  It  was  considered  that  the  limitation  over  was 
not  intended  as  a  qualification  of  the  absolute  estate  first 
given,  but  had  reference  to  the  period  when  this  estate  was  to 
come  into  possession,  and  the  contingency  that  the  devisee 
might  die  before  attaining  his  majority  and  coming  into  pos- 
session. It  appears  to  be  a  case  somewhat  analogous  to  that 
of  Thackaray  v.  Hampton,  2  Sim.  &  Stew.  214,  and  it  is  one 
resting  upon  its  peculiar  circumstances. 

The  case  of  Biddle's  Estate,  28  Pa.  St  62,  is  relied  on  by  the 
appellant;  but  the  decision  is  plainly  not  in  accordance  with 
established  doctrine,  and  is  inconsistent  with  many  decisions 
in  that  state:  EiehMerger  v.  Barnitz,  9  Watts,  460;  Raneel  v. 
Crestwetl,  SO  Pa.  St  158;  Criley  v.  Chamberlain,  Id.  168. 

Other  cases  are  cited  in  behalf  of  the  appellant;  but  they 
Call  within  one  of  the  three  classes  of  cases  above  referred  to, 
and  need  not  be  particularly  examined. 
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After  a  careful  reconsideration  of  the  case,  we  are  satisfied 
that  the  view  we  took  of  it  on  the  first  argument  is  not  correct* 
and  that  the  decree  overruling  the  demurrer  should  stand. 

The  decree  is,  therefore,  affirmed,  and  the  cause  remanded, 
and  the  appellant  required  to  answer  the  bill  within  sixty 
days. 

Ismmror  or  Ttotaxob  Govxrxb  nr  Ooswbuiko  Will:  8m  Tdar  v. 
Tolar,  14  Am.  Deo.  575,  and  note;  Boimamr.  Aldridga,  87 Id.  690;  Scott r. 
DTefaom  29  Id.  S66;  Armorer  r.  Ca$e,  61  Id.  Xfo    But  this  nils  is  subject  to 
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888;  ffdmer.  Markland,  21  Id.  440;  ib-oftfe  Apart  Ctartft  t.  Grwtf,  68  Id. 
725. 

Wkbrs  Dbats  or  Lsqatd  is  Sfokxh  or  is  Usosbtazh  Ewht,  whether 
in  ease  of  survivorship  or  in  that  of  a  bequest  to  one  person  with  a  limitation 
over,  it  can  be  eo  only  in  reference  to  some  other  event,  and  the  death  of  the 
testator  must  of  nnoessity  be  assumed  as  the  event  referred  to,  when  no  other 
is  mentioned  in  the  will:  Fast  v.  Frmmtm,  68  Am,  Dec  784,  789^  note. 

Ldcxxaxioh  ovnt  enr  DuAxa  without  Iasus:  8ee  Presley  v.  D<m$>  02  Am. 
Deo.  396,  401,  note. 
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if  lyww  wbbbsbt  Lakss  or  DnnmuBT  should  be  sold  to  other  persons 
at  an  improved  value,  to  be  caused  by  the  oomplainant's  exertions,  and 
after  sales  were  so  made,  that  the  complainant  should  receive  one  half  of 
the  proceeds,  he  first  paying  the  price  agreed  on  by  the  parties,  and  per- 
forming the  acts  agreed  to  be  done  by  him  to  entitle  him  to  his  share  of 
the  proceeds,  is  not  a  contract  for  the  sale  of  land,  and  need  not  be  in 
writing. 

Ooubt  or  Equity  will  hot  Ehtmbtadi  Bill  10a  Aooousr,  even  between 
partners,  when  the  transaction  is  plain  and  simple,  not  involving  a  state- 
ment of  complicated  partnership  accounts,  "nd  having  no  feature  taking 
it  out  of  the  jurisdiction  of  a  court  of  law. 

Thb  opinion  states  the  case. 

27.  22.  Miller,  and  Arnold  and  Hill,  for  the  appellant 

Reynolds  and  Kinyon,  for  the  appellee. 

By  Court,  Handy,  J.  This  bill  was  filed  by  the  appellee  te 
recover,  upon  a  contract  alleged  to  have  been  m*  Je  between 
him  and  the  appellant,  a  sum  of  money  claimed  to  be  due  him. 

The  bill  states,  in  substance,  that  the  complainant  was 
engaged,  in  the  year  1852,  as  agent  of  the  Charleston  and 
Memphis  Railroad  Company  to  procure  the  right  of  way  for 
that  road  oyer  the  lands  through  which  it  was  to  pass,  and  te 
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aid  the  engineers  in  selecting  the  best  route  for  the  road,  and 
that  he  called  on  the  defendant,  who  was  well  acquainted  with 
the  country,  for  aid  and  advice  upon  the  subject;  that  the  de- 
fondant  suggested,  upon  their  examination  of  the  country,  that 
the  best  point  for  that  road  to  cross  the  Mobile  and  Ohio  Rail- 
road, which  was  then  located,  was  over  the  land  of  defendant 
at  a  place  which  was  subsequently  selected  and  adopted  for 
the  crossing  of  the  two  roads;  that,  in  the  course  of  the  con- 
ferences of  the  complainant  and  defendant,  the  latter  proposed 
to  the  complainant  that,  "if  he  would  use  his  influence  with 
the  said  Charleston  and  Memphis  Railroad  Company  to  have 
their  road  located  over  the  said  land  of  the  defendant  so  as  to 
make  said  crossing  on  it,  and  the  road  should  be  so  located,  if 
the  complainant  would  pay  him  eight  or  ten  dollars  per  acre 
(the  same  being  the  alleged  cost  of  it)  for  the  half  interest  in 
it  (that  is,  to  pay  him  one  half  of  that  estimate),  and  prepare 
and  lay  it  off  into  town  lots  and  bring  it  into  market  at  his, 
the  complainant's,  own  expense,  and  sell  it  off  at  auction,  or 
otherwise,  to  the  best  advantage,  then  the  complainant  should 
have  one  half  of  the  proceeds  of  the  sale  of  the  land,  but  the 
title  should  remain  in  the  defendant,  where  it  then  was,  until 
such  sales  could  be  effected;"   to  which  the  complainant 
assented,  and  undertook  to  do  as  was  proposed  "in  consideration 
that  half  of  the  proceeds  of  the  sales  should  be  his,  as  his  share 
ef  the  transaction;"  that  owing  to  unavoidable  circumstances, 
which  are  stated,  the  location  could  not  be  made  before  the  year 
1854,  but  that  it  was  made  in  that  year  over  the  lands  of 
defendant  referred  to,  and  mainly  through  the  instrumentality 
and  exertions  of  the  complainant;  that  the  final  price  agreed 
on  to  be  paid  by  complainant  for  his  half  interest  in  the  pro- 
ceeds of  the  sale  of  the  land  was  one  thousand  six  hundred 
dollars,  and  in  the  spring  of  1855  he  offered  to  pay  defendant 
one  thousand  dollars,  but  that  defendant  replied  that  he  did 
not  need  it  then  and  that  complainant  had  better  keep  it  to 
pay  the  expenses  which  he  would  be  at  in  performing  his  part 
of  the  contract,  and  not  to  pay  it  then;  that  various  persons 
made  application  to  complainant  to  purchase  the  land;  where- 
upon, complainant  conferred  with  the  defendant  whether  the 
original  plan  of  preparing  the  lands — laying  them  off  in  town 
lots,  and  selling  them — should  be  pursued,  or  whether  they 
should  be  sold  as  a  whole;  and  it  was  then  agreed  that,  if  a 
sale  of  the  whole  could  be  effected  at  thirty  thousand  dollars, 
it  should  be  so  made,  in  which  event  complainant  was  to  have 
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his  share  of  the  sale  as  originally  agreed  on,  making  a  just 
allowance  for  the  expenses  he  would  hare  to  incur  in  clearing, 
laying  off  and  selling  the  lots,  and  for  the  one  thousand  six 
hundred  dollars,  his  part  of  the  price  agreed  to  be  paid;  that 
the  complainant  then  made  several  ineffectual  efforts  to  sell 
the  land  to  various  persons,  and  afterwards  that  the  defendant 
sold  the  lands  for  the  sum  of  thirty  thousand  dollars  to  parties, 
reoeiving  five  thousand  dollars  in  cash,  and  notes  for  twenty- 
five  thousand  dollars,  bearing  interest,  and  executed  a  deed  to 
the  purchasers;  that  the  complainant  afterwards  called  on  the 
defendant  relative  to  the  sale,  who  promised  him  that,  after 
making  collections,  he  would  make  all  things  satisfactory  to 
complainant,  as  before  agreed  on,  and  that  he  confided  in  this; 
that  the  defendant  has  received  the  entire  amount  of  said 
purchase-money,  amounting,  principal  and  interest,  to  thirty- 
three  thousand  five  hundred  dollars,  one  half  of  which  com- 
plainant claims  under  the  contract,  less  the  sum  of  one 
thousand  six  hundred  dollars  and  the  expenses,  which  could 
not  have  exceeded  three  hundred  dollars,  thereby  leaving  due 
the  complainant  fourteen  thousand  eight  hundred  and  fifty 
dollars  for  his  part  of  the  transaction. 

The  bill  farther  alleges  that  complainant  was  put  to  great 
trouble  and  expense  in  effecting  the  location  of  the  railroad 
on  the  defendant's  lands,  and  that  his  efforts  were  the  main 
cause  of  the  location  being  so  made,  and  this  service  was  the 
main  consideration  with  the  defendant  in  making  the  contract, 
and  that  the  efforts  and  services  of  the  complainant  have 
caused  the  land  to  be  of  more  than  double  the  value  they 
would  have  had  otherwise.  The  prayer  is  for  an  account  and 
payment  of  the  sum  due  complainant. 

The  defendant  demurred  to  this  bill  on  two  grounds:  1. 
That  the  contract  set  up  was  for  the  sale  of  lands,  and  is  void 
under  the  statute  of  frauds;  2.  That  the  remedy,  if  any,  is  at 
law. 

This  demurrer  was  overruled,  the  defendant  answered,  and 
on  final  hearing  on  pleadings  and  proofs  a  decree  was  rendered 
for  the  complainant,  from  which  this  appeal  is  taken. 

The  first  error  assigned  is  the  overruling  of  the  demurrer. 

It  is  first  insisted  that  the  contract  set  up  in  the  bill  was  for 
a  sale  of  lands,  and,  being  in  parol,  is  therefore  void  under  the 
statute.    But  this  is  clearly  not  tenable. 

The  contract,  as  stated,  in  effect  was  not  for  the  purchased 
the  land  or  a  part  of  it,  by  the  complainant,  but  for  an  interest 
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In  the  proceeds  of  the  sale.  It  was  agreed  that  the  defendant 
should  retain  the  title,  to  be  conveyed  to  purchasers  when 
sales  should  be  effected;  and  it  was  only  after  sales  were  made 
to  other  persons  that  the  complainant  was  to  be  entitled  to  his 
share  of  the  avails  of  the  sale.  The  bill  distinctly  avers,  and 
the  contract  as  stated  shows,  that  the  sale  of  the  land,  or  any 
part  of  it,  was  not  the  object  of  the  contract,  but  that  the  com- 
plainant was  to  have  an  interest  in  it  only  to  the  extent  and 
for  the  purpose  of  entitling  him  to  one  half  of  the  proceeds  of 
sales  which  should  be  made;  and  that  his  efforts  and  services 
in  procuring  the  location  of  the  railroad  to  be  made  upon  it, 
and  in  performing  the  other  acts  agreed  to  be  performed  by 
him,  in  order  to  enhance  the  value  of  the  land  and  effect  sales 
of  it  at  increased  prices,  were  the  main  consideration  which 
induced  the  parties  to  enter  into  the  contract  It  was,  in  sub- 
stance, an  agreement  by  which  the  defendant's  lands  should 
be  sold  to  other  persons  at  an  improved  value  to  be  caused  by 
the  complainant's  exertions,  and,  after  sales  were  so  made, 
that  the  complainant  should  receive  one  half  of  the  proceeds, 
first  paying  the  sum  agreed  on  by  the  parties,  and  performing 
the  acts  agreed  to  be  done  by  him,  in  order  to  entitle  him  to 
his  share  in  the  avails.  It  is  very  clear  that  this  was  not  a 
contract  for  the  sale  of  the  land  to  the  complainant  But  it  is 
insisted  that,  thus  regarded,  the  second  ground  of  demurrer 
was  well  taken. 

The  bill  places  the  complainant's  claim  upon  the  ground 
that,  by  the  contract,  he  was  entitled  to  the  half  of  the  pro- 
ceeds of  the  sale,  as  a  compensation  for  his  services;  and  it 
states  the  amount  specifically  to  which  he  is  entitled,  subject 
to  a  deduction  of  one  thousand  six  hundred  dollars,  and  for 
the  sum  to  be  allowed  for  expenses  which  he  had  undertaken 
originally  to  incur,  but  which  were  not  incurred  in  conse- 
quence of  the  new  agreement  dispensing  with  them,  which  are 
stated  not  to  be  exceeding  three  hundred  dollars.  According 
to  the  statements  of  the  bill,  the  matters  of  debit  and  credit 
were  distinctly  fixed,  and  the  only  matter  not  ascertained  was 
the  sum  to  be  deducted  for  the  expenses  not  incurred.  It  is 
plain  that  that  was  a  matter  susceptible  of  proof  before  a  jury 
as  upon  a  quantum  meruit;  and  the  entire  claim  is  such  as  it 
every  day  the  subject  of  suits  at  law.  It  is  an  account  for  a 
fixed  and  stated  sum,  due  upon  a  special  contract,  with  a 
credit  for  a  fixed  sum,  and  also  for  an  amount  ftdly  capable  of 
ascertainment  by  a  jury.    On  what  ground,  then,  can  a  oourt 
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of  equity  take  jurisdiction  of  such  a  claim?  There  if  no 
necessity  for  invoking  its  aid  on  the  ground  of  stating  an  ao» 
count  between  the  parties,  for  that  could  be  done  more  readily 
and  with  less  expense  by  a  trial  before  a  jury. 

It  is  said  that,  the  transaction  between  the  parties  amounts 
to  a  partnership.  But  it  is  not  every  indebtedness  between 
partners  that  calls  for  the  interposition  of  a  court  of  equity; 
and  it  is  as  well  settled  in  such  transactions  as  in  those 
between  other  parties,  that  a  court  of  equity  will  not  interpose 
where  the  remedy  is  complete  and  adequate  at  law.  When  a 
transaction  between  partners  depends  upon  a  mere  matter  of 
account  and  contract,  and  is  susceptible  of  full  ascertainment 
at  law,  equity  will  not  interfere  with  that  jurisdiction.  Here 
the  transaction  is  plain  and  simple,  not  involving  a  statement 
of  complicated  partnership  accounts,  and  having  no  feature 
taking  it  out  of  the  jurisdiction  of  a  court  of  law.  If  the  juris- 
diction of  a  court  of  equity  were  maintained  in  this  case,  it  is 
difficult  to  conceive  a  case  of  an  account  where  such  jurisdiction 
would  not  be  entertained. 

We  are,  therefore,  satisfied  that  this  ground  of  demurrer 
was  well  taken,  and  the  decree  is  reversed,  the  demurrer  sus- 
tained, and  the  bill  dismissed. 


Fool  Pboiobb  to  Pat  iob  Ixfbovhmbbtb  Euoted  ok  Faith  of  Fion- 
as to  Sell  Lands  n  Bunmros  Frear  v.  Hardenbergh,  4  Am.  Deo,  866; 
Oedefr^  r.  OaidweU,  66  M.  WO. 

AfWi"*  to  Fubxish  Ikn  to  bb  Planted  and  Cultivated  ufui 
Land  of  Another,  the  parties  to  share  the  net  proceeds  of  the  sales  of  fruit, 
Is  not  s  oontract  respecting  land  or  an  interest  in  land:  Bobbins  v.  McKnight, 
45  Am.  Dee.  406.  Bat  a  contract  for  the  sale  of  growing  trees  to  be  out  and 
removed  by  the  vendee  is  void  unless  in  writing:  Barrett  t.  JfUfer,  72  Id.  164| 
JAm0  t.  Burnett,  69  Id.  744,  749,  note.  So  parol  agreement  by  railway 
sompany  to  establish  permanent  turnout  track  and  stoppmg-plaos  near  the 
premises  of  another,  and  to  stop  there  with  trains,  is  invalid,  under  the 
statute  of  frauds:  PitUn  v.  Long  Island  M.  B.  Ox,  47  Id.  820. 

Suits  between  Pabtnebs:  See  Hamilton  r.  Hamilton,  06  Am.  Dee.  685| 
Gnhamr.  BoU,  60  Id.  406}  Tcmkr.  Pierce,  46  Id.  679*  De  Jammer.  Me- 
Qmeen,UI±MiPortsm«&Y.  Donaldson,  72  Id.  7& 
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Haaham  v.  Day. 

l»  losaunm,  at] 

Iquxcr  will  mot  Dxbii  Pabctiov  whore  the  alleged  titles  of  the  portiei 
are  not  dear,  and  much  loos  set  aside  a  prior  partition,  node  in  behalf  of 
a  party  who  has  a  clear  title,  at  the  instance  of  another  party  planning  a 
doubtful  asd  controverted  title. 

Oomplahmbt  Sbxoio  Pabtoiov,  and  going  to  final  bearing  upon  the 
of  his  oase,  most  apply  for  leere  to  establish  his  title  at  law,  if  1m 
his  bill  retained  for  that  purpose. 

The  opinion  sufficiently  states  the  case. 
Winchester  and  North,  far  the  plahitiflb  in  error. 
D.  W.  Hurst,  for  the  defendants  in  error. 

By  Court,  Handy,  J.  This  bill  was  filed  by  the  plaintiA 
in  error  for  a  partition  of  certain  lands  in  which  they  claim  a 
joint  interest  with  the  defendants. 

It  sets  forth  the  title  of  the  complainants,  and  shows  that  a 
partition  of  the  premises  had  been  made  between  the  defend- 
ants by  a  partition  and  proceedings  in  the  probate  court,  in 
which  the  rights  and  interest  of  the  complainants  were  not 
noticed,  and  were  wholly  disregarded.  These  proceedings  axe 
alleged  to  have  been  fraudulently  conducted  as  to  the  com- 
plainants, and  to  be  unjust  and  illegal;  and  the  prayer  is  that 
the  partition  be  set  aside,  and  a  partition  be  made,  giving  to 
the  complainants  their  portion  of  the  premises. 

The  answers  of  two  of  the  defendants,  principally  interested 
in  the  property,  deny  the  title  of  the  complainants,  set  up  their 
own  titles,  and  aver  that  the  partition  was  fairly  and  legally 
made;  and  they  claim  by  virtue  of  adverse  possession  against 
the  complainants,  and  in  virtue  of  the  partition  which  was 
made  before  the  legal  title  of  the  complainants  was  acquired. 

The  case  was  submitted  on  final  hearing  in  the  court  below 
upon  the  pleadings  and  proofs;  but  at  whose  instance  does 
not  appear  by  the  record.  There  is  very  little  proof  touching 
the  material  question  of  the  title  of  the  complainants,  and 
upon  the  controverted  point  whether  they  were  entitled  either 
at  law  or  in  equity  to  the  interest  in  the  lands  claimed  in  the 
bill.  It  is  quite  clear — and,  indeed,  it  appears  to  be  admitted 
by  the  counsel  for  the  plaintiffs  in  error — that  their  legal  title 
is  not  fully  established.  But  it  is  insisted  that  the  bill  should 
have  been  retained,  and  the  complainants  allowed  to  establish 
their  title  at  law.  However  this  may  be,  if  the  complainants 
had  taken  that  course  in  the  court  below,  it  cannot  avail  them 
here  and  in  the  present  attitude  of  the  case. 
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The  case  was  submitted  for  final  hearing  upon  its  merits. 
No  application  was  made  to  retain  the  bill  until  the  title  of 
the  complainants  could  be  determined  at  law.  It  was  sub- 
mitted for  final  disposition  as  it  was  presented;  and  the  ques- 
tion was,  whether  the  complainants  had  made  a  case  entitling 
them  to  have  the  previous  partition  set  aside,  and  a  new  par- 
tition made. 

It  is  well  settled  that  equity  will  not  decree  a  partition  unless 
the  titles  of  both  parties  are  clear:  Garrett  v.  White,  8  Lred.  Eq. 
181;  Wilkin  v.  Wilkin,  1  Johns.  Ch.  Ill;  for  partition  cannot 
be  decreed  ezoept  where  the  titles  of  both  parties  are  clear. 
Much  less  could  a  prior  partition,  made  in  behalf  of  one  party 
who  is  admitted  to  have  a  clear  title,  be  set  aside  at  the  in- 
stance of  another  party  claiming  a  doubtful  and  controverted 
title. 

As  the  cause  was  presented,  it  was  submitted  for  final  decree, 
the  complainants  claiming  a  decree  for  partition.  It  is  mani- 
fest from  the  nature  of  the  defenses  set  up  to  the  complainants9 
title  that  the  court  would  not  have  been  justified  in  granting 
that  relief  as  the  case  was  presented;  and  as  it  was  submitted 
for  that  purpose,  it  was  proper  for  the  court  to  deny  the  relief; 
and,  there  being  no  application  for  leave  to  establish  the  com* 
plaiinante*  title  at  law,  to  dismiss  the  bill. 

Upon  this  view  of  the  case,  the  decree  must  be  affirmed. 

tfjowraw  wan  Show  Oleab  Lbou,  Tmj  nr  Acmes  fob  PASsmtort 
Btmarfs  ffebrg  v.  Conifer,  15  Am.  Dee.  731;  and  tee  Banmm  r.  KeBey,  4ft  Id. 
662;  Ruthaford  r.  Jom*9  SO  Id.  686.  Bat  equity  will  at  0000  deem  partition 
Between  partus  whan  title  ia  dear:  Hcmey  r.  Qomg^  54  Id.  487. 

Fbaotkb  nr  Praxum  Suit  wmi  OoKPLAiKABT'e  TBu  m  Drnm 
Campbell  t.  Lome,  60  Am.  Deo.  839. 

Detbhbabt  oabbot,  nr  Suit  ice  Pabtttidb,  impaaoh  plaintiff 'a  title  lot 
(rand  if  his  own  title  ia  tainted  with  the  same  bands  Portis  t.  EiO,  66  Am. 
Dae.  Ml 
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Psbiobmiiicb  by  Piety  or  Act  Which  He  was  Lboallt  Boubd  10  Pee* 
iobk  ia  not  a  sufficient  oonaidaration  to  support  a  promise  to  pay  for  the 
perf ormanee  of  snoh  aot. 

Lbs  it  Duty  or  Wabd  n  to  Submit  Htmbxi.t  to  DmmonoBS  or  hd  Guab* 
max,  and  if  he  eseapea  from  the  guardian  and  goes  to  tnre  with  another, 
and  then  returns  to  the  guardian  in  consideration  of  the  letter's  promise 
to  charge  him  nothing  for  board,  this  promise  ia  void  for  want  of  oonsirt 
station,  and  ha  may  charge  the  ward  for  board. 
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The  opinion  sufficiently  states  the  facts, 

H.  A.  Batty  for  the  plaintiffs  in  error. 

No  counsel  offered  for  the  defendant  in  error. 

By  Court,  Harris,  J.  The  defendant  in  error,  when  about 
ten  or  twelve  years  old,  left  the  house  of  his  guardian,  Alexan- 
der Miles,  plaintiffs'  intestate,  and  went  to  the  house  of  his 
uncle  by  marriage,  "  and  there  in  the  neighborhood  remained 
until  his  guardian  persuaded  him  to  go  and  live  with  him, 
making  him  the  following  promises:  that  he,  the  guardian, 
would  not  charge  him,  the  said  defendant,  any  board;  that  he 
would  send  him  to  school  and  make  no  charge  for  the  same." 
The  defendant  went  to  live  with  plaintiffs1  intestate,  his  said 
guardian,  and  remained  there  about  twelve  months. 

On  final  settlement  of  the  guardianship  account,  plaintiflk 
in  error  claimed  allowance  of  sixty  dollars  for  the  board  of 
defendant,  and  also  amounts  paid  for  tuition. 

Exceptions  were  filed  to  these  items  in  the  court  below,  and 
sustained  by  the  court  This  writ  of  error  is  now  prosecuted 
here  to  revise  that  judgment 

It*  appears  in  this  record  that  the  defendant  paid  no  board 
at  his  uncle's  house  during  his  stay  there;  and  upon  this 
ground,  we  suppose,  it  was  thought,  in  the  court  below,  a  suffi- 
cient consideration  arose  to  sustain  the  promise  of  the  guar" 
dian  to  board  and  school  the  defendant  without  charge. 

Between  adults,  or  where  no  duty  of  obedience  existed,  a 
promise  made  under  these  circumstances  would  doubtless  be 
obligatory  upon  the  ground  that  injury  and  loss  would  other- 
wise be  occasioned  to  defendant  by  his  abandonment  of  his 
uncle's  house,  where  he  paid  no  board.  But  a  different  rule 
is  held  in  cases  where  it  is  the  legal  duty  of  the  promisee  to 
do,  without  reward,  the  act  induced  by  the  promise  sought  to 
be  enforced. 

No  action  will  lie  to  enforce  a  promise  for  doing  that  which 
it  was  the  party's  legal  duty  to  do  without  such  promise  ot 
reward,  "for  this  would  be  extortion  and  illegal:"  2  Tucker*! 
Lect  187;  Stotesbury  v.  Smith,  2  Burr.  924;  Gibson  v.  JETtrnfer, 
2  H.  Black.  204;  Chit  Con.  54. 

The  ward  in  this  case,  being  under  the  legal  control  of  his 
guardian,  had  no  right  to  rebel  against  his  authority,  leave  his 
house,  or  refuse  obedience  to  his  lawful  directions.  It  wai 
his  legal  duty,  as  well  as  his  highest  interest,  to  submit  him- 
self cheerfully  to  the  directions  of  his  guardian;  and  he  can* 
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not  be  permitted  to  exact  a  reward  for  the  performance  of  a 
duty  eo  obviously  incumbent  on  him.  The  law  will  not  pre- 
sume that  injury  or  lose  could  arise  to  him  in  the  discharge  of 
that  duty,  and  hence  no  consideration  for  the  promise  to  board 
and  school  him  could  arise  to  support  it  against  his  guardian. 

The  promise  relied  on  to  avoid  the  items  of  board  and  tuition 
claimed  in  the  account  of  plaintiffs'  intestate,  being  without 
consideration,  is  void.  The  court  therefore  erred  in  rejecting 
these  items  on  that  ground. 

Let  the  judgment  and  decree  of  the  court  below  be  reversed, 
and  cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

SujrfiuumcT  of  CknmromuTioif  10  Support  Oonrnior  Disuusmh  Jfar- 
wBy.  Scott,  42  Am.  Dec  371.  Voluntary  restoration  of  that  to  which  one  it 
entitled  is  not  a  sufficient  consideration  to  rapport  a  contract:  MdhmaU  v. 
Neileom,  14  Id.  4S1.  So  promite  of  reward  to  a  constable  for  arresting  a 
criminal  is  without  consideration,  because  it  is  his  duty  to  attest  without 
reward:  SmMkv.  WTdldin,  49  Id.  672;  and  see  Stamper  v.  TempU,  44  Id.  296. 
Nor  can  a  polios  officer  stipulate  for  extra  compensation,  nor  take  reward  for 
services  rendered  within  the  duties  of  his  office,  and  for  which  he  receives  a 
stated  salary:  Kkhr.  Merry,  66  M.  658. 

Domonji  or  Wabd:  See  Hietkmd  v.  Kwu,  46  Am.  Deo.  481;  School 
Director.  Jamee,  37  Id.  626;  Grimmett  r.  WUhertogkm,  63  Id.  66.  Minors 
are  bound  by  lawful  acts  of  their  guardians:  Dancy  v.  StrichSmge,  66  Id.  179| 
and  guardian  is  not  liable,  either  personally  or  in  a  fiduciary  capacity,  for 
nsnesssrina  furnished  his  ward  without  his  consent,  aipioss  or  implied:  Over* 
is*  v.  Beamn,  70  Id.  610;  Guio*r.  ftaVm,  57  Id.  287,  note. 


ElMBB   V.    DUGAN. 

r89  mssissxm,  477.] 

Wmmm  fan  Pasty  to  Contract  Plaobb  Khowv  Tbubt  nr  Oreo  Pasty, 
and  acts  upon  his  representations  in  relation  to  a  matter  material  to  the 
contract,  the  party  confided  in  is  bound  to  make  his  representations 
goody  whether  he  knew  their  falsity  or  not 

Wbsbs  Vutdob  Makes  MissBPBaaKNTATiojrs  nr  Rblaxioh  to  Tbu  of 
Lajtd,  though  innocently  and  under  a  belief  of  their  truth*  and  the  ven- 
dee is  thereby  deceived  to  his  prejudice,  the  latter  is  entitled,  without 
previous  eviction,  to  rescind. 

The  opinion  states  the  ease. 

0.  Droit  and  George  L.  Potter,  for  the  plaintiff  in  error. 
F.  Anderson,  for  the  defendant  in  error. 

By  Court,  Habbib,  J.    The  complainant  filed  this  bill  to 
rescind  a  contract  for  the  exchange  of  lands  between  himself 
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and  'defendant,  on  the  ground  of  false  representation  of  title 
by  the  defendant.  Upon  the  final  hearing,  the  bill  was  dis- 
missed, and  this  writ  of  error  is  prosecuted  to  revise  that  de- 
cree. 

The  record  discloses  the  fact  that  the  complainant  dealt  with 
the  defendant  solely  and  expressly  on  the  faith  of  his  repre- 
sentation that  his  title  to  the  land,  for  which  the  complainant 
was  about  to  make  an  exchange  with  him,  was  perfect  It  far- 
ther shows  that  defendant  not  only  knew  that  complainant 
relied  on  his  representation  alone,  but,  to  assure  him  of  safety 
in  such  reliance,  further  represented  to  complainant  that  if  his 
title  was  not  good,  he,  defendant,  would  make  it  so;  and  that 
if  complainant  ever  found  a  better  owner  than  defendant,  that 
he  would  cancel  the  papers  without  any  law  about  it. 

The  record  further  shows  that  defendant  had  no  title  to 
the  land  he  thus  claimed  to  own,  and  for  which  complainant 
exchanged  his  land. 

It  is  clear  from  the  record  that  the  complainant  acted  on 
the  faith  of  defendant's  representation,  and  that  such  repre- 
sentation was  false.  Whether  the  false  representation  was 
made  with  a  knowledge  that  it  was  false,  or  without  a  knowl- 
edge that  it  was  true,  is  wholly  immaterial.  If,  knowingly,  be 
represented  what  was  not  true,  there  can  be  no  doubt  he  should 
be  bound  to  make  reparation.  !£,  without  knowing  whether 
his  representation  was  true  or  not,  he  took  upon  himself  to 
make  it  to  complainant,  and  upon  the  faith  of  it  complainant 
acted,  he  is  not  less  bound,  although  he  may  have  been  only 
mistaken,  and  therefore  comparatively  innocent:  2  Tucker's 
Lect.  421,  422,  citing  1  Bro.  C.  C.  546;  Evans  v.  BickneU,  6  Yes. 
174, 183;  Burrowes  v.  Loeky  10  Id.  475;  De  Manneville  v.  Cromp- 
ton,  1  Ves.  &  B.  855;  Ainslie  v.  MecUycott,  9  Yes.  21;  and  see 
1  Story  Eq.  Jur.,  sec.  193;  McFcrran  v.  Taylor,  3  Cranch,  270. 

The  same  doctrine  has  long  been  settled  in  this  court:  See 
Parham  v.  Randolph,  4  How.  (Miss.)  451;  Davidson  v.  Mom, 
5  Id.  684;  Halls  v.  Thompson,  1  Smed.  &  M.  486;  Clapton  v. 
Cozart,  13  Id.  363;  Oswald  v.  McQehee,  28  Miss.  840;  Lxndsey 
v.  Lindsey,  34  Id.  432. 

When  the  vendee  relies  on  the  representations  of  the  vendor, 
and  acts  upon  the  faith  thereof  without  relying  on  his  own 
judgment  or  opinion,  and  this  is  known  to  the  vendor,  the  lat- 
ter cannot  shelter  himself  under  the  pretense  that  his  repre- 
sentation was  a  mere  expression  of  opinion,  when  it  is  discovered 
to  be  false. 
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That  the  complainant  may  resort  to  equity  for  relief  against 
the  fraud,  instead  of  relying  upon  his  covenant  of  warranty ,  is 
well  settled  in  this  oourt:  Davidson  v.  Moss,  5  How.  (Miss.) 
673;  Parham  v.  Randolph,  4  Id.  461;  English  y.  Benedict,  26 
Miss.  167. 

Let  the  decree  be  reversed,  and  a  decree  rendered  here  can* 
oeling  the  respective  deeds  executed  by  the  parties,  and  also 
the  note  executed  by  complainant  to  defendant,  and  fur- 
ther directing  writs  of  possession  to  be  issued  by  the  clerk  of 
the  court  below. 


Miam«B«PCTAMoir  of  Mactbiai.  Waos,  tbsdub  Unmmnu^  b  as 
■men  a  fraud  aa  though  H  wu  intended:  8m  MMckeB  v.  Ammpmm^  61  An 
Deo.  717, 722;  note;  <4faora  v.  Annum*  68  Id.  274)  JftmmT.iYfte*ett,60Id. 
108, 206,  note;  and  wppieaiinn  of  defects  of  title  by  Tender,  who  sells  with  full 
covenants  of  warranty,  having  only  a  bond  for  the  title,  la  a  tend  upon  the 
vendee:  /ayrom  v.  Jforyoft,  40  Id.  026. 

Tbb  nuarcDuu.  oasb  B  gird  in  /tail  r.  Beard,  44  Ifiaa,  fiat  to  the  point 
that  if  a  Tandor  misrepresents  a  materiel  fact  In  relation  to  title  or  quantity 
of  an  estate,  though  innocently  and  under  a  belief  of  ita  truth,  or  if  ho  oon» 
eaala  any  material  oirouinstanee,  oonoealment  of  whioh  would  Ukaly  enhance 
the  value  of  the  property  in  the  eatimattnn  of  the  Tondes,  the  eentraot 
horaaaindad. 


KOHLHBDCBB   V.   STATH. 

[»  Hiananm,  ML] 

JLSBjDBEAL  OB    CknTTXOIKHf ,    wud   PMIfATJTT    HAS    HOT    IBD    IVYUUBDt 

upon  an  indictment  void  on  the  face  of  the  record,  wffl  not  operate  as  s 
bar  to  n  subsequent  indictment  for  the  same  oflense;  but  it  la  otherwise 
where  the  indictment  is  merely  voidable  for  matter  dehors  the  record. 
On  Who  has  bsbh  Coxyvjtwd  amd  has  SwsmmsD  Pnuurr 

bylaw,  under  Avoid  indictment*  cannot  be  again  prosecuted  for  the 


Thb  facts  sufficiently  appear  In  the  opinion. 

F.  Anderson,  tar  the  plaintiff  in  error. 

T.  J.  Wharton,  attorney-general,  for  the  state. 

By  Court,  Habbxs,  J.  The  plaintiff  in  error  was  indicted 
for  murder,  and  convicted  of  manslaughter  in  the  oourt  below, 
and  sentenced  to  imprisonment  in  the  penitentiary.  A  motion 
in  arrest  of  judgment  was  made,  on  several  grounds;  among 
others,  on  the  ground  that  the  indictment  was  not  found  by  a 
legal  grand  j  ury,  and  also  that  there  was  no  indictment  or  issue, 
on  which  the  plaintiff  in  error  could  have  been  lawfully  put 
upon  his  trial    This  motion  was  overruled. 

Ah,  Dae,  vol.  LXXVH-tf 
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•   Afterwards  a  motion  for  a  new  trial  was  made,  which 
also  overruled.    Exceptions  were  taken  and  allowed,  and  the 
cause  is  now  brought  to  this  court  by  writ  of  error. 

Many  grounds  of  error  are  assigned  in  the  record  before  us; 
buf  it  being  conoeded  that  the  indictment  was  void  because 
the  record  shows  that  it  was  found  by  an  illegal  body,  acting 
as  a  grand  jury,  the  question  now  made  before  us  is,  What  die* 
position  shall  be  made  of  the  accused  ? 

It  is  urged  that  the  finding  of  the  jury  is  an  acquittal  of  the 
crime  of  murder,  and  he  cannot,  therefore,  be  retried  for  that 
crime;  that  the  record  shows  that  the  offense  of  manslaughter 
is  barred  by  the  act  of  limitations,  and  he  cannot,  therefore, 
be  convicted  of  that  offense.  It  is  insisted,  then,  that  he  should 
be  discharged  by  this  court,  on  the  ground  that  there  was  no 
valid  indictment  against  him  appearing  in  this  record,  upon 
which  a  judgment  could  be  pronounced;  that  the  judgment 
should  have  been  arrested  on  the  motion  of  plaintiff  in  error 
in  the  court  below,  and,  in  correcting  that  error,  this  court 
must  neoessarily  discharge  the  accused,  as  no  further  prose- 
oution  can  be  maintained  against  him  for  this  offense. 

It  will  be  observed  that  the  sole  ground  upon  which  the 
present  application  is  predicated  seems  to  be  the  total  nullity 
or  invalidity  of  the  indictment  upon  which  this  prosecution  is 
based.  The  question,  therefore,  to  be  decided  now  is,  whether 
any  or  what  effect  in  law  is  to  be  given  to  a  criminal  prosecu- 
tion void  on  its  face. 

Independent  of  statutory  or  constitutional  provisions  in  this 
state,  to  which  we  shall  hereafter  have  occasion  to  refer,  it  is 
an  established  maxim  of  the  common  law,  in  the  administra- 
tion of  criminal  justice,  constantly  recognised  by  elementary 
writers,  and  courts  of  judicature  from  a  very  early  period 
down  to  the  present  time,  "that  a  man  shall  not  be  brought 
into  danger  of  his  life,  for  one  and  the  same  offense,  mors 
than  once."  In  the  case  of  United  States  v.  Qibert,  2  Sumn. 
88,  Judge  Story  states  the  rule,  and  collects  and  reviews  the 
authorities,  showing  that  a  former  conviction  or  acquittal 
may  be  pleaded  in  bar  of  a  second  indictment  for  the 
same  offense,  even  at  common  law.  But  the  rule  thus  reoog* 
nised  is  alwayB  stated  with  the  qualification  that  "it  is  in- 
tended of  a  lawful  acquittal  or  conviction;  for  if  the  acquittal 
or  conviction  is  not  lawful,  his  life  was  never  in  jeopardy:9* 
Oaee  of  William  Vauz,  4  Co.  40-47;  2  Hawk.  P.  C,  b.  2,  o.  3& 
sec.  15;  2  Hale  P.  C  c.  81,  32,  pp.  248,  261;  Begina  v.  Go* 
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dardy  2  Ld.  Rayxn.  922;  Armstrong  v.  Lisle,  1  Salt  63;  People 
v.  Barrett,  1  Johns.  66;  People  v.  Casborus,  18  Id.  851. 

Thus  we  see  that  the  maxim  is  embedded  in  the  very  ele- 
ments of  the  common  law;  and  has  been  uniformly  construed 
to  present  an  insurmountable  barrier  to  a  second  prosecution! 
where  there  has  been  a  verdict  of  acquittal  or  conviction,  regu- 
larly had,  upon  a  sufficient  indictment.  Such  was  the  rule 
of  the  common  law,  and  its  interpretation,  at  the  time  it  was 
adopted  into  the  constitution  of  the  United  States  as  an  article 
of  the  bill  of  rights,  and  subsequently  into  our  constitution  as 
the  thirteenth  section  of  our  declaration  of  rights:  See  3  Oreenl. 
Ev.,  p.  41,  sec  35,  and  numerous  authorities  cited  in  notes; 
Wharton's  Crim.  L.,  sees.  541,  551, 573,  687;  1  Bishop's  Crim. 
L.,  sees.  663,  666,  673,  677,  and  authorities  cited. 

By  the  constitution  of  Mississippi  (Declaration  of  Rights, 
sec.  13),  it  is  provided  that  "no  person  shall,  for  the  same 
offense,  be  twice  put  in  jeopardy  of  life  or  limb." 

The  same  provision  is  contained  in  the  constitution  of  the 
United  States,  and  the  constitutions  of  most,  if  not  all,  the 
states;  and  the  decisions  of  the  courts  have  constantly  recog- 
nized the  principle,  under  their  written  constitutions,  so  fully 
established  by  the  common  law,  that  "  if  the  indictment  be  so 
defective  in  form  that  a  valid  judgment  could  not  be  pro- 
nounced upon  it  against  the  defendant,  he  has  not  been  in 
jeopardy;  and  if  acquitted,  the  acquittal  would  be  no  bar  to 
another  prosecution  for  the  same  offense: "  See  Bishop's  Crim. 
Law,  sec.  668,  666;  2  Hale  P.  C.  248;  People  v.  Barrett,  1 
Johns.  66;  Case  of  William  Vaux,  4  Co.  44;  State  v.  Ray,  Rice 
(S.  C),  1;  King  v.  Wildey,  1  Mau.  &  S.  183;  Commonwealth 
v.  Loud,  3  Met.  328  [37  Am.  Dec.  139];  Burgees  v.  Sugg,  2 
Stew.  &  P.  341;  Commonwealth  v.  Chichester,  1  Va.  Cas.  312. 

It  is  further  said  by  Mr.  Bishop,  upon  the  authority  of  many 
adjudged  cases,  "  that  if  sentence  be  pronounced  upon  convic- 
tion the  defendant  will  be  protected  while  the  judgment  re- 
mains unreversed,  not  because  he  has  ever  been  in  jeopardy, 
but  because  of  a  general  and  very  important  principle  of  the 
law,  that  an  erroneous  final  judgment,  rendered  by  a  competent 
tribunal  having  jurisdiction  over  the  subject-matter,  is  voidable 
only,"  etc.:  1  Bishop's  Crim.  L.,  sec.  663.  But  in  section  666  he 
says:  "  Where  a  man  is  brought  before  a  tribunal  that  has  no 
jurisdiction  over  the  offense  with  which  he  is  charged,  or  that 
has  its  existence  by  virtue  of  an  unconstitutional  act  of  the 
legislature,  or  that  is  holding  a  term  of  court  unauthorized  by 
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law,  or  that  for  any  other  reaum  has  no  authority  to  try  him, 
he  is  not  in  jeopardy,  however  far  such  tribunal  may  proceed 
with  his  case."  And  in  most,  and  probably  all,  of  these  cir- 
cumstances, the  final  judgment,  when  pronounced,  is  not 
"voidable,"  as  mentioned  in  a  previous  section  (sec  663,  just 
quoted),  but  void;  so  that  his  conviction,  unreversed,  is  no 
more  a  bar  to  another  prosecution  than  his  acquittal:  State  v. 
Odell,  4  Blackf.  156;  Commonwealth  v.  Hyde,  Thach.  Cr.  Cas. 
112;  Commonwealth  v.  Peters,  12  Met.  387;  Commonwealth  v. 
Goddard,  13  Mass.  455,  457;  State  v.  Payne,  4  Mo.  376;  State 
v.  McCory,  2  Blackf.  5;  Marston  v.  Jenness,  11  N.  H.  156; 
Commonwealth  v.  Myers,  1  Va.  Cas.  188-248;  Rector  v.  State, 
6  Ark.  187;  see  McQinnis  v.  State,  9  Humph.  43  [49  Am.  Dec 
697];  Dunn  v.  State,  2  Ark.  229  [35  Am.  Dec.  54];  Rex  v. 
Bowman,  6  Car.  &  P.  337;  State  v.  Atkinson,  9  Humph.  677; 
Commonwealth  v.  Alderman,  4  Mass.  477. 

Mr.  Wharton,  in  the  fourth  and  revised  edition  of  his  work 
on  American  criminal  law,  section  541,  says:  "  A  legal  acquittal 
in  any  court  of  competent  jurisdiction — if  the  indictment  be 
good — will  be  sufficient  to  preclude  any  subsequent  proceed* 
ings  before  every  other  court: "  See  Arch.  C.  P.  82;  State  v. 
Cooper,  13  N.  J.  L.  361  [25  Am.  Dec.  490];  Jackson  v.  BuUock, 
12  Conn.  54;  Stevens  v.  Fassett,  27  Me.  266;  Prentis  v.  Comr 
monwealth,  5  Rand.  699  [16  Am.  Deo.  782].  At  section  573,  the 
constitutional  provisions  of  the  federal  and  state  governments 
are  noticed,  and  the  same  principle  stated.  So  in  3  GreeoL 
Ev.,  p.  41,  sees.  35,  36. 

It  seems  to  be  clear,  therefore,  upon  principle  as  well  as 
authority,  that  neither  at  common  law,  nor  by  our  constitution, 
will  an  acquittal  or  conviction  (where  the  penalty  has  not 
been  inflioted),  upon  a  void  proceeding  or  indictment,  operate 
as  a  bar  to  a  subsequent  indictment  for  the  same  offense. 

It  cannot,  therefore,  be  said  that  the  defendant  has  been 
acquitted  of  the  crime  of  murder,  by  his  conviction  of  man- 
slaughter, upon  an  indictment  which  is  pronounced  in  this 
proceeding  to  be  void,  because  not  found  by  a  competent 
grand  jury,  as  appears  by  this  record,  unless  there  be  some 
special  provision  in  our  statute  changing  the  common-law  rule 
on  thid  subject. 

We  are  referred  to  the  case  of  Heward  v.  State,  13  Smed.  A 
M.  262,  and  Hurt  v.  State,  25  Miss.  378  [59  Am.  Deo.  225],  as 
establishing  a  different  rule. 

The  first  case  cited  only  has  reference  to  the  statute  of  limi* 
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tations  in  relation  to  manslaughter,  holding  that  where  it 
appears  from  the  record  that  the  statute  has  interposed  its 
bar,  that  the  defendant  would  be  entitled  to  his  discharge, 
under  the  provisions  of  Hutch.  Code,  1004. 

The  case  of  Hurt  v.  State,  25  Miss.  878  [59  Am.  Deo.  225], 
on  the  point  we  are  now  called  to  consider,  cannot  be  deemed 
an  authority  for  the  position  that  an  acquittal  under  a  void 
indictment — void  on  the  lace  of  the  record — is,  in  law,  a  bar 
to  another  indictment  for  the  same  offense.  There  is  nothing 
in  the  report  of  the  case  which  shows  that  the  point  here 
presented  was  either  discussed  by  counsel  or  decided  by  the 
court  The  acquittal  of  murder  seems  to  have  been  taken  as 
indisputable  in  that  case,  for  the  reason  that  the  indictment 
was  considered  not  absolutely  void,  but  merely  "voidable." 

The  language  employed  in  delivering  the  opinion  of  the 
court  shows  that  the  point  now  under  consideration  was  not 
made. 

It  was  insisted  for  the  defendant  (page  880)  that  the  ver- 
dict of  manslaughter  is  an  acquittal  "of  the  charge  of  mur- 
der, and  as  the  statute  of  limitations  will  bar  another 
indictment  for  manslaughter  merely,  the  prisoner  should  be 
discharged." 

The  attorney-general  replied,  "that  the  reversal  of  the  judg- 
ment, on  the  verdict  of  manslaughter,  annuls  the  whole  pro- 
ceedings upon  the  trial  below,  as  well  for,  as  against,  the 
prisoner;  and  that  the  indictment  having  been  avoided  by  the 
pleas  in  abatement,  he  can  be  again  indicted  for  the  crime  of 
murder." 

The  attorney-general  does  not  present  the  point  now  under 
consideration — that  the  indictment  and  whole  proceedings  are 
void;  but  urges  that  the  reversal  of  the  judgment  of  the 
court  below,  overruling  the  defendant's  plea  in  abatement 
showing  the  illegal  organization  of  the  grand  jury,  annulled 
the  whole  proceeding  below,  both  as  to  the  acquittal  of  mur- 
der and  the  conviction  for  manslaughter.  He  did  not  assume 
that  the  whole  proceeding  was  void,  but  reversed. 

What  does  the  court  say  immediately  following  this  state- 
ment made  by  itself  of  the  respective  positions  of  the  counsel 
for  the  state  and  for  the  accused?  "A  verdict  of  a  jury,  finding 
a  party  put  upon  his  trial  for  murder  guilty  of  manslaughter 
in  the  third  degree,  must  of  necessity  operate  as  an  acquittal 
of  every  crime  of  a  higher  grade  of  which  he  might  have  been 
convicted  under  the  indictment  upon  which  the  issue  was 
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made."  If,  then,  on  the  face  of  the  record,  it  appears  that 
the  indictment  is  void,  consequently  that  no  legal  conviction 
could  be  had  upon  it  by  the  rule  established  by  the  court  in 
Hurt  y.  State,  25  Miss.  378  [59  Am.  Dec  225],  there  could  be 
no  legal  acquittal  or  conviction. 

The  court  then  proceeds  to  discuss  the  effect  of  the  re- 
versal of  the  conviction  for  manslaughter,  and  to  show  that  it 
only  annulled  that  judgment;  that,  in  effect,  there  were  two 
verdicts  and  two  judgments  in  the  court  below — one  a  verdict 
and  judgment  of  acquittal  of  the  crime  of  murder,  from 
which  no  writ  of  error  was  or  could  be  prosecuted,  under  our 
system;  the  other  a  verdict  of  guilty  of  manslaughter,  and 
judgment  thereon,  from  which  the  defendant  alone  could 
prosecute  a  writ  of  error.  "The  judgment  of  reversal  could 
extend  only  to  such  judgments  and  matters  as  the  writ  of 
error  brought  to  our  consideration.  A  judgment  acquitting 
the  party  of  murder,  not  being  one  which  could  be  embraced 
in  his  writ  .of  error,  for  the  same  reason  could  not  be  em- 
braced in  our  judgment"  Hence,  it  stands  unaffected  by 
our  action,  as  the  judgment  of  the  court  below  on  the  charge 
of  murder.  It  may  be  true  that  no  formal  judgment  of  ac- 
quittal was  entered;  but  we  hold  that  the  sentence  of  the 
court  upon  the  verdict  of  manslaughter  was  of  itself  a  com- 
plete acquittal  of  all  higher  crimes  of  which  the  party  might 
have  been  convicted  under  the  indictment. 

And  for  this,  the  court  cites  the  case  of  Slaughter  v.  State,  6 
Humph.  410,  where  that  court,  relying  upon  the  previous  case 
of  State  Y.Norvell,  2  Yerg.  24,  state  the  rule  to  be  "  that  a  ver- 
dict of  acquittal  upon  a  good  indictment  is  a  bar,  under  oar 
constitution,  to  any  subsequent  trial  for  an  offense  affecting 
life  or  limb,  although  no  judgment  was  ever  entered." 

In  further  discussing  the  case  of  Hurt  v.  State,  25  Miss.  378 
[59  Am.  Dec.  225],  it  is  obvious  that  the  court  intended  to 
confine  itself  to  the  indictments  which,  on  the  record,  were  at 
least  prima  facie  legal,  though  voidable  upon  plea  in  abate- 
ment, as  was  the  case  before  it.  The  case  of  a  void  indictment 
is  expressly  pretermitted  by  the  language  used.  On  this  sub- 
ject, the  court  says:  "It  is  not  necessary  that  we  should  go 
into  an  examination  of  the  principles  involved  in  the  other 
question  made  by  the  attorney-general.  It  may  be  admitted, 
for  the  sake  of  the  argument,  that  the  indictment  was  voidable; 
and  still  under  the  record,  the  prisoner  would  be  entitled  to 
his  discharge.    The  indictment  purports  to  have  been  found 
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by  a  grand  jury  organized  by  the  court  The  record  shows 
that  the  prisoner  was  arraigned  and  regularly  tried  upon  the 
charge  therein  contained,  and  that  be  was  acquitted  of  the 
charge  of  murder  upon  the  facts  and  testimony  introduced 
before  the  jury.  The  statute  is  decisive  of  the  question,  and 
was  no  doubt  enacted  to  relieve  against  such  cases.  It  is  in 
these  words,  to  wit:  '  No  person  shall  be  held  to  answer  on  a 
second  indictment  for  any  offense  of  which  he  has  been  ac- 
quitted by  the  jury  upon  the  facts  and  merits  on  a  former  trial; 
but  such  acquittal  may  be  pleaded  by  him  in  bar  of  any  sub- 
sequent prosecution  for  the  same  offense,  notwithstanding  any 
defects  in  the  form  or  the  substance  of  the  indictment  on 
which  he  was  acquitted:'"  How.  &  Hutch.,  690,  sec.  5;  Id. 
725,  sec.  20. 

"The  statute,"  says  the  court,  "is  decisive  of  the  question." 
What  "question?"  Whether  a  prisoner  "arraigned  and  regu- 
larly tried,"  and  "acquitted  of  the  charge  of  murder,  upon  the 
facts  and  testimony  introduced  before  the  jury,"  under  a  "  void- 
able "  indictment,  was  entitled  to  be  discharged  when  the  judg- 
ment for  manslaughter  had  been  arrested,  and  that  offense 
barred  by  the  statute  of  limitations.  "  In  such  case,"  the  court 
says,  "  the  party  has  gone  through  the  legal  form  of  a  trial, 
and  has  by  it  established  bis  innocence;  and  hence  the  wisdom 
of  the  statute  in  providing  for  such  cases" — "cases  "where 
there  was  an  indictment,  however  irregular  or  "  voidable." 

But  certainly  neither  this  decision  nor  the  act  of  the  legisla- 
ture just  quoted  were  ever  designed  to  apply  to  a  case  where, 
in  law,  there  was  no  grand  jury,  no  indictment,  no  accusation, 
no  power  or  authority  to  arrest,  arraign,  try,  convict,  or  acquit, 
and  hence  no  "jeopardy  of  life  or  limb."  Both  the  decision 
and  the  statute  had  reference  to  that  class  of  cases  where  the 
defendant,  waiving — perhaps  scorning — the  advantage  of  either 
technical  or  even  substantial  defects  in  the  record  or  indict- 
ment, chooses  to  rely  on  the  facts  and  merits  of  his  case  for 
acquittal,  rather  than  avail  himself  of  the  demerits  of  the  offi- 
cers of  the  law.  In  such  case,  however  erroneous  or  voidable 
might  be  the  proceedings  against  him,  justice  and  good  faith 
sanction  the  rule  and  the  statute  which  seals  his  acquittal.  It 
has  relation  to  "  defects  in  the  form  or  substance  of  the  indict* 
ment,"  not  to  a  void  proceeding.  The  defendant  may  waive 
erroneous  or  voidable  proceedings,  but  it  is  neither  in  the 
power  of  the  defendant,  nor  of  the  court,  nor  even  of  the  legis- 
lature itself,  to  give  validity  to  a  void  prosecution,  or  a  void 
judgment,  upon  a  void  indictment. 
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These  principles,  as  well  as  this  construction  of  the  act  in 
question,  are  directly  sanctioned  by  the  opinion  of  this  court 
ta  Newcomb  v.  State,  87  Miss.  383. 

It  is  there  held  that  article  7,  page  673,  of  the  revised  code, 
which  provides  that  all  objections,  either  to  the  form  or  sub* 
stance  of  an  indictment,  shall  be  made  before  verdict,  applies 
to  those  cases  only  where  the  defect  is  of  such  a  character  that 
the  accused  may  waive  it,  either  expressly  or  by  his  silence. 

It  is  there  further  held  that  a  defendant  cannot  waive  objec- 
tions to  a  void  indictment;  that  the  right  secured  to  him  by 
our  constitution,  "  to  demand  the  nature  and  cause  of  the  ac- 
cusation against  him,"  cannot  be  waived  or  surrendered  by 
him. 

The  judgment  below  must  be  reversed,  and  defendant  be 
ordered  to  appear  at  the  next  term  of  the  circuit  court  of  Pon- 
totoc county  to  answer  to  an  indictment  for  the  offense  origi- 
nally charged  against  him,  according  to  his  recognizance  and 
bond. 


Puu.  ow  oma  nr  Jbopakdt:  See  Robert*  y.  State,  68  Am.  Deo.  536-449; 
Dinkey  ▼.  (bmmomweath,  66  Id.  642;  State  y.  Ray,  83  Id.  90;  State  y.  Hornsbf, 
41  Id.  314;  Durham*.  People,  39  Id.  407;  Robert*  y.  State,  68  Id.  628;  Stat* 
y.  Foster,  Id.  678;  Wright  v.  State,  61  Id.  90;  PrUcheU  y.  State,  02  Id.  468; 
McFadden  v.  Commonwealth,  Id.  308. 

Thh  principal  case  is  goted  as  to  the  sufficiency  of  an  indictment  » 
Lewis  y.  State,  49  Mia*.  366. 

Own  nr  Jeopabdt— Pujuammrr  Surhd.- A  person  charged  with  a 
felony  is  in  legal  jeopardy  from  the  time  that  the  jury  is  impaneled  and  sworn 
in  a  court  of  competent  jurisdiction,  upon  an  indictment  sufficient  in  form 
and  substance  to  sustain  a  conviction:  Williams  ▼.  State,  42  Ark.  35;  Wk*> 
more  v.  State,  &  Id.  271;  PoweU  v.  State,  17  Tex.  App.  346;  BeU  v.  State,  U 
Ala.  393;  People  y.  Webb,  38  CaL  467;  Alexander  y.  Commonwealth,  106  V*.  St. 
1.  No  jeopardy  arises  until  the  case  is  ripe  for  trial,  and  the  trial  is  actually 
entered  upon:  Sander*  y.  State,  85  In<L  318;  &  C,  44  Am.  Rep.  29;  and  ne 
jeopardy  arises  from  one's  trial  and  conviction  by  a  court  not  haying  juris- 
diction of  the  offense  charged:  Montross  v.  State,  61  Miss.  429;  Nicholson  r. 
State,  72  Ala.  176;  Campbell  y.  People,  109  SI.  666. 

As  a  general  proposition,  a  plea  of  former  acquittal  or  conviction  is  sufficient 
if  it  shows  that  the  defendant  had  been  legally  indicted,  tried,  and  acquitted 
or  convicted,  in  a  court  of  competent  jurisdiction,  for  the  same  felony  charged 
in  the  indictment  in  the  case  then  pending:  Burk  v.  State,  81  Ind.  128;  bat 
in  accordance  with  the  doctrine  of  the  principal  case,  the  plea  is  insufficient 
where  there  has  been  an  acquittal  or  conviction  under  an  indictment  not 
sufficient  in  law  to  authorise  the  court  to  pronounce  judgment:  White  v.  State, 
49  Ala.  344;  People  v.  Clark,  6  West  Coast  Rep.  641  (GaL);  and  see  State  v. 
Ray,  33  Am.  Dec  90.  And  where,  after  the  jury  had  been  charged,  a  cleri- 
cal error  was  discovered  alleging  the  offense  to  have  been  committed  at  a 
future  day,  and  the  indictment  was  quashed,  and  a  new  and  correct  eat 
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found  upon  which  the  defendant  was  put  upon  hii  trial,  a  plea  of  avtrefok 
aegis?  was  held  to  be  properly  overruled:  State  v.  Jenkme,  20  8. 0. 361.  It  is, 
however,  held  that  if  the  defendant  has  suffered  the  foil  punishment  pre- 
scribed by  law,  he  cannot  be  again  prosecuted  for  the  same  offense,  although 
the  judgment  upon  which  the  sentence  was  rendered  was  so  defective  that  it 
would  have  been  reversed  on  error:  Commonwealth  v.  Lcmd,  3  Met.  328;  8.  C, 
87  Am.  Dec  139.  Oompa^  Corrnnonwealthr.  Foster,  122  Mass.  317;  Common- 
wealth  v.  Holme*,  137  Id.  248.  Bat  where  a  judgment  of  conviction  is  re- 
versed on  error  or  appeal,  at  the  instance  of  the  accused,  he  thereby  waives 
his  constitutional  immunity  against  being  placed  a  second  time  in  jeopardy, 
and  may  be  tried  again:  Bughet  v.  State,  85  Ala.  347;  MorrieeUe  v.  State,  77 
Id.  71;  People  v.  Barrie,  49  CaL  342;  Territory  v.  Dorrnan,  1  Aria.  66;  Thomp- 
son  v.  State,  9  Tex.  App.  649;  and  the  fact  that  he  has  already  suffered  a 
portion  of  the  prescribed  punishment  under  the  former  judgment  is  held  to 
be  no  bar  to  another  trial:  Jeffries  v.  State,  40  Ala.  381.  So  oonviotion  and 
foil  pnnjahment  suffered  under  a  city  ordinance  for  keeping  a  gaming-house 
is  held  not  to  bar  a  prosecution  for  the  same  offense  by  the  state:  Oreemoood 
▼.  State,  6  Baxt.  667;  8.  C,  82  Am.  Rep.  639;  and  see  McBea  v.  Mayor,  69 
G*.  168;  S.  C,  27  Am.  Rep.  890. 

Plea  of  Autrefois  Ooxvxot  nr  Own  Scan,  though  hot  Oohglustvu  r» 
Another  Statu,  wul  be  favorably  regarded,  if  the  offense  has  been  fully 
expiated  by  punishment:  Jfarthatt  v.  State,  6  Neb.  120;  8.  C,  29  Am.  Rep. 
868. 

Puu.  or  oiroi  nr  Jeopardy  hot  Applicable,  where  verdict  set  aside  and 
new  trial  ordered  on  defendant's  motion:  Kendall  y.  State,  66  Ala.  492;  Dubose 
v.  State,  13  Tex.  App.  418;  People  v.  Hardisson,  61  CaL  878;  State  v.  Byrd, 
81  La.  Ann.  419;  State  v.  JfaWfa,  30  Wis.  216;  a  0.,  11  Am.  Rep.  667;  State 
▼.  Belden,  33  Wis.  120;  &  C,  14  Am.  Rep.  748;  Johnson  v.  State,  29  Ark.  31; 
&  0.,  21  Am.  Rep.  154;  Sander*  v.  State,  86  Ind.  318;  a  O.,  44  Am.  Rep, 
m*  Commonwealth  v.  Arnold,  6  Prim.  L.  Mag.  61  (Ky.  01  App.). 
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Pike  v.  Clark. 

[40  NlW  HAXPSHIBS,  ft.] 

Moxraifla  Ruuutju)  bt  Marhtied  Womak  to  Smubs  Payhbht  oi  Pdb- 
0H18B-MOHST  of  land  conveyed  to  her  is  void,  and  a  sale  under  exeontioa 
against  her  of  the  equity  of  redemption  passes  no  title  or  interest  in  tfas 
land. 

Trover,  brought  by  Lucy  Pike  against  Clark  and  Cowles,  to 
recover  the  value  of  certain  articles  which  were  the  produce  of 
a  certain  farm  in  Newport.  After  the  execution  of  the  convey- 
ance and  mortgage  mentioned  in  the  opinion,  the  plaintiffs 
husband  was  discharged  from  the  insane  asylum  and  lived 
with  her  for  a  short  time,  when  he  finally  deserted  her.  After 
her  husband  deserted  her,  the  plaintiff  kept  a  boarding-house, 
and  in  1855  she  became  indebted  to  the  defendants  for  articles 
furnished  by  them  for  her  boarding-house.  In  1857,  they  com- 
menced an  action  against  her  for  the  recovery  of  this  claim, 
and  attached  the  farm.  They  recovered  judgment,  upon  which 
execution  issued,  under  which  her  supposed  right  in  equity  to 
redeem  the  farm  from  said  mortgage  was  sold,  the  plaintiffs 
in  that  action  themselves  becoming  the  purchasers.  It  was 
agreed  that  if  by  these  proceedings  the  defendants  acquired 
any  title  to  any  interest  in  the  farm,  the  plaintiff  should  be- 
come nonsuit;  otherwise  judgment  should  be  rendered  in  her 
favor  for  the  value  of  the  property  converted.  The  other  facts 
are  stated  in  the  opinion. 

Burke  and  Waite,  for  the  plaintiff. 
Freeman  and  McClure,  for  the  defendants. 
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By  Court,  Bellows,  J.  On  the  twenty-fourth  of  February, 
1845,  the  plaintiff  acquired  title  to  the  farm  in  question,  and 
on  the  same  day  mortgaged  it  back  to  secure  the  payment  of 
the  purchase-money.  Her  husband  was  then  in  the  insane 
asylum.  The  case  does  not  find  that  the  farm  was  conveyed 
to  her  for  her  sole  and  separate  use,  and  therefore  her  husband 
had  a  right  to  the  use  of  the  farm;  but,  by  the  agreement  of 
parties,  the  sole  question  is  whether  the  defendants  acquired 
an  interest  in  the  form  by  the  sale  of  the  equity  of  redemp- 
tion. Judgment  was  obtained  against  the  plaintiff  in  Febru- 
ary, 1857,  and  that  must  be  treated  as  valid  until  reversed — 
it  having  been  rendered  in  this  state,  as  it  would  seem,  and 
nothing  stated  that  tends  to  impeach  it.  It  then  may  be 
assumed,  for  the  purposes  of  this  case,  that  the  judgment  was 
valid,  and  being  so,  the  creditors  might  levy  their  execution 
upon  any  property  of  hers. 

The  first  question  then  is,  Have  they  made  a  good  levy?  In 
some  form,  it  would  seem,  her  interest  in  the  land  might  be 
taken  upon  this  execution.  But,  to  uphold  the  proceedings  in 
this  case,  a  valid  mortgage  was  necessary.  In  Murray  v. 
Emmons,  19  N.  H.  483,  it  was  held  by  Woods,  J.,  that  a  lease, 
by  a  married  woman,  of  land  held  in  her  own  right  is  void. 
In  that  case,  the  land  was  not  held  by  her  to  her  sole  and 
separate  use,  but  in  her  right,  as  in  this  case;  and  at  the  time 
of  the  lease  her  husband  was  absent,  and  had  been  for  twenty- 
five  years,  having  gone  to  parts  unknown.  So  in  Matthews  v. 
Puffer,  Id.  448,  Woods,  J.,  holds  the  deed  of  a  married  woman 
to  be  void;  "a  mere  nullity,  as  respects  its  power  to  transfer 
any  title,  interest,  or  possession.  It  was  merely  void,  and  it 
required  neither  entry,  plea,  or  other  act,  on  the  part  of  the 
party  executing  it,  or  others  whose  rights  might  be  concluded 
by  its  terms,  to  avoid  it."  In  Coffin  v.  Morrill,  22  Id.  352, 
where  land  was  conveyed  to  the  wife,  and  a  mortgage  was 
made  by  herself  and  husband  at  the  same  time,  it  would  seem, 
to  secure  the  purchase-money,  Bell,  J.,  says:  "The  deed  of  the 
wife  being  inoperative,  and  her  note  as  such  merely  void,  the 
deed  must  be  signed  by  the  husband  to  bind  her  estate."  To 
the  same  effect  are  Ela  v.  Card,  2  Id.  175  [9  Am.  Dec.  46], 
and  cases  there  cited. 

The  mortgage  must  then  be  regarded  as  merely  void,  and 
not  voidable.  Nor  do  the  provisions  of  the  revised  statutes 
(chapter  149,  section  1 )  affect  tjie  question.  By  the  provisions 
of  that  law,  a  married  woman,  deserted  by  her  husband,  has 
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power  to  hold,  in  her  own  right  and  to  her  separate  use,  any 
property  acquired  by  her,  by  descent,  legacy,  or  otherwise,  and 
to  dispose  of  the  same  without  his  interference.  Bat  as  the 
case  does  not  find  a  desertion  by  him  until  after  the  mortgage 
was  made,  the  question  raised  is  simply  whether  the  deed  of 
a  married  woman  under  ordinary  circumstances  has  any 
validity  whatever,  or  is  merely  void.  And  this  question  we 
consider  to  be  settled  by  repeated  decisions  in  this  state. 

We  therefore  hold  that  the  mortgage  of  the  wife  was  void, 
and  that  the  sale  upon  the  defendants'  execution  passed  no 
title  or  interest  in  the  farm. 

In  accordance  with  the  provisions  of  the  case,  there  must  be 
judgment  for  the  plaintiff,  for  the  value  of  the  property  con- 
verted; the  amount  to  be  assessed  by  the  court  at  the  next 
trial  term  in  this  county. 

HowM^sxiBDWoMAHOAHMcHaaA/nittOarfsrHSB  Las»s  8m 
v.  B&ks,  67  Am.  Dee.  442,  note  445. 


Bethlehem  v.  Annis. 

[40  NBW  HAMTMfTM,  1] 

Dsn>  vrar  Oovnrrunf  n  Mobtqaqi,  only  whet  It  n  Smjumbt  to*  Dns* 
or  for  a  demand  in  the  nature  of  a  debt;  if,  upon  breach  of  the  oundiiisn, 
the  demand  would  be  for  unliquidated  damages,  it  is  not  a  mortgage* 
Bat  a  court  of  equity  may,  nevertheless,  relieve  from  the  forfeiture  of 
such  a  oondition,  as  in  eases  of  penalties,  the  relief  being  adapted  to  the 
nature  of  each  case. 

Dxn>  Conditioned  iob  Support  op  Arothxb  m  not  Mostoaos,  and  the 
interest  of  neither  of  the  parties  to  it  is  assignable  without  the  assent 
of  the  other. 

Bight  op  Entry  in  Case  Conditio*  should  m  Baoxnr  at  a  future  time, 
is  not  an  assignable  interest 

Writ  of  entry  to  recover  a  certain  lot  of  land.  Plea,  *«l 
disseisin.  The  plaintiff  claimed  tinder  a  deed  from  the  defend- 
ant to  one  Nathan  Goddard,  and  an  assignment  thereof  by 
Ooddard.  The  deed  was  in  the  usual  form  of  a  deed  of  war- 
ranty, with  a  condition  that  if  said  Annis,  his  heirs  and 
assigns,  should  well  and  sufficiently  support  said  Goddard  and 
wife  during  their  lives,  and  provide  for  them  decent  burial 
after  death,  and  perform  certain  other  conditions  named,  the 
deed  to  be  void.  The  assignment  of  N.  Goddard,  referred  to 
in  the  opinion,  was  of  all  his  right  and  interest  in  and  to  the 
within  described  mortgaged  premises,  and  to  the  claim  or  de- 
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mand  secured  by  the  within  mortgage;  to  have  and  to  hold 
the  same  as  collateral  security  for  the  payment  of  the  amount 
expended  by  said  town  of  Bethlehem  for  the  support  of  his 
wife,  and  also  for  the  payment  of  any  sum  that  might  be  there- 
after expended  by  said  town  for  the  support  of  himself  or  of 
his  wife.  The  plaintiff  claimed  that  there  had  been  a  breach 
of  the  condition  of  the  mortgage  before  the  assignment.  The 
defendant  insisted  that  the  mortgage  was  not  assignable,  and 
that  the  action  could  not  be  maintained  in  the  name  of  the 
plaintiff  if  a  breach  was  proved  before  the  assignment  It 
was  agreed  that  if  the  court  should  be  of  opinion  that  the 
assignment  was  invalid,  a  nonsuit  should  be  ordered;  other- 
wise there  should  be  a  trial  by  jury. 

Woods  and  Binghams,  for  the  defendant 

C.  R.  Morruonj  and  BeUons  and  Farr,  fbr  the  plaintiffs. 

By  Court,  Bell,  C.  J.  It  is  not  every  conveyance  of  land 
upon  a  condition  which  is  in  equity  regarded  as  a  mortgage. 
Early  definitions  of  mortgages  are  found  where  no  other  con* 
ditional  conveyances  are  regarded  as  mortgages,  but  such  as 
are  made  for  the  security  of  a  loan  of  money.  At  another  date, 
we  find  the  equitable  doctrines  as  to  mortgages  extended  to  all 
cases  where  the  conveyance  is  a  security  for  any  debt;  and  the 
most  modern  notion  is  to  apply  the  same  doctrines  to  cases 
generally,  where  conditional  deeds  are  made  as  a  security  for 
the  performance  of  a  contract 

But  upon  consideration,  it  will  be  seen  that  this  principle, 
though  generally  true,  can  have  no  application  to  any  other 
contracts  than  such  as  by  their  non-performance  create  a  debt, 
or  a  demand  in  nature  of  a  debt,  against  the  delinquent  party. 
Wherever  the  condition,  when  broken,  gives  rise  to  no  claim 
for  damages  whatever,  or  to  a  claim  for  unliquidated  damages, 
the  deed  is  not  to  be  regarded  as  a  mortgage  in  equity,  but  as 
a  conditional  deed  at  common  law.  It  has  the  incidents  of  a 
mortgage  only  to  a  limited  extent,  and  the  party,  if  relieved 
by  a  court  of  equity  from  the  forfeiture  resulting  from  the  non- 
performance of  the  condition,  will  not  be  relieved  as  in  cases 
dS  a  mortgage.  It  is  not,  however,  intended  to  say  that  the 
same  principle  of  justice  which  has  led  courts  of  equity  to  es- 
tablish the  system  of  relief  from  forfeitures  in  the  case  of  mort- 
gages, will  not  entitle  a  party  to  analogous  relief  in  cases  where 
the  design  of  the  parties  is  to  make  a  conveyance  by  way  of 
security.    The  holder  of  a  mortgage  has  been,  in  equity,  re- 
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garded  as-  a  trustee,  holding  the  property  for  his  own  security 
first,  but  any  residue  remaining  after  such  security  is  obtained, 
for  the  benefit  of  the  grantor;  and  in  a  case  of  that  kind,  no 
reasonable  doubt  can  be  entertained  that  the  powers  of  courts 
of  equity  are  ample  to  afford  suitable  relief  Such  relief  must 
be  adapted  to  the  nature  of  each  case,  and  must  be  as  various 
as  the  different  character  of  the  contracts  in  question.  The 
system  of  rules,  adapted  to  do  justice  between  debtor  and 
creditor,  may  furnish  analogies  as  to  the  modes  of  affording 
relief,  but  they  are  not  likely  to  be  suitable  where  the  relations 
of  the  parties  are  different. 

The  relief  afforded  by  courts  of  equity  in  cases  of  penalties 
may  illustrate  the  general  powers  of  such  courts  in  analogous 
cases. 

The  definition  of  a  mortgage,  as  given  in  our  revised  statutes, 
chapter  131,  section  1,  is  much  broader  than  any  other  found  in 
the  books  of  law  or  equity.  "  Every  conveyance  of  lands,  made 
for  the  purpose  of  securing  the  payment  of  money,  or  the  per- 
formance of  any  other  thing  in  the  condition  thereof  stated,  is 
a  mortgage  within  the  meaning  of  this  act."  This  definition 
was  adopted  originally  at  a  period  when  the  equitable  powers 
of  the  court  had  been  long  settled,  but  the  general  jurisdiction 
of  the  court  as  a  court  of  equity  was  extremely  limited.  The 
design  of  the  legislature  apparently  was  to  extend  the  remedies 
in  equity  by  allowing  the  same  relief  in  many  other  cases 
having  some  resemblance  to  mortgages  in  equity,  which  was 
afforded  in  the  common  case  of  mortgages.  The  act  was 
remedial,  and  entitled  to  a  liberal  construction  at  the  time, 
but  is  not  now  equally  important.  Since  the  courts  have  been 
invested  with  a  broad  jurisdiction  in  equity,  there  is  less  motive 
for  extending  the  construction  of  this  statute  to  cases  not 
clearly  within  it.  Notwithstanding  the  sweeping  character  of 
the  language  used,  "  for  the  purpose  of  securing  the  payment 
of  money,  or  the  performance  of  any  other  thing  in  the  condi- 
tion thereof  stated,"  we  think  it  clear  that  there  must  be  many 
contracts,  the  performance  of  which  may  be  secured  by  a  con- 
veyance of  land,  which  have  such  peculiarities  that  the  pro- 
visions of  the  law  relative  to  mortgages  can  have  but  a  very 
partial,  if  any,  application  to  them.  Among  these  classes,  that 
which  becomes  material  in  this  case  is  probably  the  most 
considerable,  namely,  the  class  of  contracts  for  personal  ser- 
vices; those  in  which  one  of  the  parties  agrees  that  he  will,  in 
bis  own  person,  render  certain  services  to  another.    In  such 


i 

>      A 
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eases,  from  the  nature  of  the  contract  secured,  the  rights  of  one 
or  both  the  parties  do  not  admit  of  assignment,  and  the  mort- 
gage, which  is  but  an  incident  to  the  debt,  and  cannot  be  trans- 
ferred except  in  connection  with  it,  is  necessarily  unassignable. 
Strong  cases  may  illustrate  the  nature  of  contracts  of  this  class. 
It  was  once,  it  would  seem  from  the  books,  no  unusual  thing 
for  a  party  to  stipulate  with  counsel  to  afford  them  legal  ad- 
vice, and  to  make  them  securities  pro  coimlio  impendendo.  It 
is  said  such  contracts  were  usual  with  medical  men  for  their 
services  by  the  year.  In  some  of  our  towns  instances  may  be 
found  of  such  contracts  for  the  medical  treatment  of  the  poor 
at  this  day.  Clergymen  are  employed  by  the  year;  ship- 
masters, engineers,  and  other  persons  of  skill  are  employed  in 
the  same  way.  The  lawyer,  doctor,  or  minister,  the  ship- 
master or  engineer,  is  not  bound  to  render  his  service  to  any 
one  to  whom  his  contract  may  be  assigned;  neither  is  the  other 
contracting  party  bound  to  accept  the  services  of  any  person 
who  may  obtain  an  assignment  of  the  contract  Such  an  as- 
signment, unless  made  with  the  assent  of  the  other  party, 
conveys  no  interest. 

In  cases  where  a  conveyance  is  made  as  a  security  for  the 
performance  of  a  contract  of  this  class,  the  mortgage  is  unas- 
signable, because  the  contract  cannot  be  assigned.  The  deed 
may,  under  our  statute,  be  regarded  as  a  mortgage  between  the 
immediate  parties  to  it,  to  some  extent.  It  cannot  be  regarded 
as  a  mortgage  as  to  parties  claiming  as  assignees;  and  prob- 
ably it  must  be  found  that  it  is  only  within  narrow  limits  that 
such  a  conveyance  can  be  deemed  a  mortgage,  even  between 
the  original  and  immediate  parties. 

The  cases  of  contracts  for  support  are  to  be  regarded  as  fall- 
ing within  that  class  of  personal  contracts  which  are  not  by 
law  assignable,  unless  the  terms  of  the  contract  are  such  as 
to  lead  to  a  different  conclusion. 

The  principles  thus  stated  are  distinctly  recognized  in  the 
case  of  Flanders  v.  Lamphear,  9  N.  H.  201,  where  Parker,  C.  J* 
says:  "But  the  language  of  the  condition,  and  the  relation- 
ship of  the  parties  to  the  deed,  indicate  clearly  that  there  was 
a  personal  trust  reposed  in  the  mortgagor,  and  a  personal  obli- 
gation assumed  by  him,  which  he  cannot  assign  over  to  third 
persons,  substituting  them  in  his  place."  This  is  the  case  of 
a  son  executing  a  deed,  by  the  condition  of  which  he  was 
to  provide  for  his  honored  parents  in  sickness  and  in  health, 
during  their  natural  lives;  and  the  concluding  clause  is,  that 


704  Bethlehem  v.  Akxis.  |K.  H. 

if  the  said  Flanders,  by  himself,  by  his  heirs,  administrates! 
or  executors,  shall  provide,  etc.  The  language  seems  to  be 
selected  with  a  particular  view  of  securing  the  performance  by 
himself,  so  long  as  he  might  fulfill  it,  and  after  that  time 
by  his  heirs  or  personal  representatives.  And  it  was  held 
that  if  the  mortgagor  has  attempted  to  transfer  this  duty  to  a 
third  person,  and  no  longer  superintends  at  least  the  due  ful- 
fillment of  it,  unless  it  has  been  done  by  the  assent  of  the 
demandants,  there  has  been  a  breach  of  the  condition,  which 
will  entitle  them  to  judgment 

In  the  case  of  Eastman  v.  Batchelder,  86  N.  H.  141  [72  Am. 
Dec.  295],  the  case  of  Flanders  v.  Lamphear,  9  Id.  201,  was  cited 
and  approved;  and  Eastman,  J.,  states,  with  great  clearness,  the 
legal  principles  applicable  to  cases  of  this  class.  Batchelder 
gave  a  deed  of  his  real  estate  to  Tasker,  his  son-in-law,  upon 
the  consideration  and  the  condition  that  he  and  his  wife  should 
be  supported  on  the  premises  during  their  lives,  by  Tasker, 
bis  heirs,  executors,  and  administrators;  the  object  being,  no 
doubt,  to  have  their  daughter  and  her  husband  reside  with 
and  take  care  of  them  in  their  old  age.  The  contract  was 
personal,  and  did  not  extend  to  the  assigns  of  Tasker.  It  was 
on  record,  so  that  purchasers  and  creditors  were  advised  of  its 
nature.  Tasker  could  not,  therefore,  transfer  the  premises  and 
his  responsibilities,  nor  could  his  creditors  before  his  decease 
have  deprived  him  of  the  land,  and  retained  it  against  Batch- 
elder.  They,  as  well  as  his  grantees,  must  take  the  land  sub- 
ject to  the  condition  of  the  deed  to  Batchelder;  and  on  any 
failure  by  Tasker  to  perform  that  condition,  their  interest 
would  cease.  The  condition,  personal  to  Tasker  and  his  rep- 
resentatives, could  not  be  performed  by  his  assignees,  except 
by  Batchelder's  consent.  The  bill  in  equity  to  redeem  the 
property,  as  in  case  of  a  mortgage,  was  brought  by  the  com- 
plainant, as  purchaser  of  the  right  of  Tasker,  at  a  sale  of  his 
estate  by  the  administrator,  by  license  of  the  court  of  pro- 
bate. It  was  held  that  nothing  passed  by  the  deed  of  the  ad- 
ministrator, and  the  bill  could  not  be  maintained. 

A  doubt  was  intimated  whether,  in  case  Tasker  or  his 
administrator  had  failed  to  perform  the  condition,  they  could 
have  been  relieved  of  the  forfeiture  by  the  payment  of  a  just 
indemnity;  but  nothing  was  decided  on  that  point,  because 
that  question  was  not  necessarily  involved  in  the  case  between 
those  parties.  It  does  not  occur  to  us  that  such  relief  might 
not  be  afforded  upon  the  ordinary  principles  on  which  parties 
are  relieved  from  other  penalties. 
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The  question  raised  in  this  case  is  the  other  side  of  that 
raised  in  Eastman  v.  Batehelder,  86  N.  H.  141  [72  Am.  Dee. 
295].    There  the  suit  was  brought  by  the  assignee  of  the  mort- 
gagor's interest;  here  it  is  brought  by  the  assignee  of  the  mort- 
gagee.   The  nature  of  the  condition  in  both  cases  is  the  same. 
The  language  differs.    In  the  cases  cited,  the  conditions  were 
-without  the  word  "assigns,"  and  it  was  inferred  from  that  that 
%$he  condition  was  designed  to  be  exclusively  personal.    Here 
the  word  is  used,  "  if  the  said  Amos  Annis,  his  heirs  and  as- 
signs, shall  well  and  sufficiently  support,"  etc.    From  this 
word  it  is  argued  that  the  contract  was  not  designed  to  be  of 
a  personal  nature.    So  it  nowhere  appears  in  the  case  that 
there  was  any  personal  relation  existing  between  the  parties 
which  might  indicate  a  personal  contract;  but  we  think  that 
is  a  point  to  be  determined  rather  by  the  nature  of  the  con- 
tract  than  the  mere  terms,  though  these  may  aid  in  forming  a 
conclusion.    We  think  this  contract  is  in  its  nature  personal, 
like  the  others,  and  to  be  governed  by  the  same  rules. 

The  suit  is  by  the  town  of  Bethlehem  against  the  mortgagor; 
a  writ  of  entry  founded  on  the  claim  that  the  condition  of  the 
deed  is  broken.  If  the  condition  of  the  deed  was  broken  before 
the  assignment  to  the  plaintiflb,  and  the  grantee  in  the  deed 
had  regularly  entered  for  the  breach,  and  revested  the  title  in 
himself  it  would  seem  that  the  deed  to  the  plaintiffs  would  be 
sufficient  to  convey  to  them  the  title  to  the  property,  and  that 
they  might  well  maintain  this  action.  But  the  case  furnishes 
no  evidence  on  the  subject  of  any  breach,  and  it  contains  noth- 
ing relative  to  any  entry  for  condition  broken.  It  would  be 
perhaps  fit  that  the  case  should  be  sent  to  a  trial  by  jury,  if 
the  plaintiffs  propose  to  prove  those  two  facts;  otherwise,  a 
nonsuit  should  be  entered. 

The  right  to  enter  for  condition  broken,  and  much  more  the 
right  of  entry,  in  case  a  condition  should  be  broken  at  a  future 
time,  is  not  an  assignable  interest  Regarded  as  a  mortgage) 
the  plaintiffs  have  obtained  by  their  assignment  no  available 
interest.  They  have  no  debt— they  can  have  no  debt  of  the 
character  set  up  in  the  assignment. 

Oovhrboval  Dm^  sow  Dbedmuuiied  nan  lfomoiaai  Sot  Twrm^» 
'  t.  Cwmtngltwi,  SO  Am.  Pea  190,  note  196j  Fowkr  ▼.  SUmtm^  02  Id.  480k 
note  60S. 

MOKTOAGl    D    MSBX   SEOUBITT  FOB    PAYMENT  OW  DlBTt     So©    iVhl  I   V. 

Jamettown  Bridge  Co.,  08  Am.  Deo.  134,  note  135,  where  other  mm*  are 

looted. 
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Deed  OoHnmoraB  job  Support  of  Ahothkb  m  hot  Mokvoaab:  Hbftsi 
«oht.  JBoofaaoa,  69  Am.  Dm.  801.  Whether  or  not  inch  a  condition  is  per- 
sons!, see  Maetmm  v.  Bakhdder,  72  IcL  296,  note  301,  where  other  cases  are 
collected. 

The  psbtgipal  case  n  cited  to  the  point  that  in  oaees  of  personal  contract*, 
•ren  before  breach  of  oondition,  neither  party  can  assign  without  the  consent 
of  the  other,  in  BoiUnsr.  £0ey,4ft  N.  H.  14,  Bryamir.  JBrafcase,  £5  Me.  157v 
and  in  BrymU  r.  BnVm,  06  Id.  571;  and  in  Cole  r.  Lab*  Co.,  64  N.  H.  286, 
to  the  point  that  a  oontraet  far  penonal  service  oannot  be 


« 
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[40  New  Haxpsbxeb,  197.] 

Bbbbot's  Ritujui  is  Ookglusivb  betweeh  Pabttes  to  Suit,  and  it  can- 
not be  impeached,  even  by  the  teatimony  of  the  officer  himeelf;  bat  ht 
may  be  permitted  to  amend  it  according  to  the  facta. 

8ov  has  No  Right  to  Lend  kd  Father's  Goods,  without  authority  «• 
preaaly  given  or  properly  to  be  inferred  from  the  conduct  of  the  father. 

Bbwbxit'b  Assistant  oahnot  Justify  Taxing  of  Propebtt  of  another* 
onleei  the  property  is  in  met  taken  by  the  officer  under  his  pioocss.  B 
is  no  Justification  for  such  taking  that  the  assistant  supposed,  from  the 
officer's  oonduot,  that  the  property  had  been  attached. 

Trespass,  for  taking  and  carrying  away  the  plaintiff**  yoke. 
The  facts  appear  from  the  opinion, 

Burns  and  Fletcher,  for  the  plaintiff. 
Benton  and  Ray,  for  the  defendant. 

By  Court,  Bell,  C.  J.    The  return  of  a  sheriff  of  matters 
material  and  proper  to  be  returned  is  conclusive  between  the 
parties  to  the  suit,  so  that  it  cannot  be  contradicted  for  the 
purpose  of  invalidating  the  sheriff's  proceedings  or  defeating 
any  rights  acquired  under  them:  Messer  v.  Bailey,  31  N.  H.  18. 
The  officer  here  returned  that  he  had  levied  upon  a  yoke  of 
oxen  and  a  yoke,  and  retained  the  same  until  the  debt  was 
paid,  when  he  discharged  them  from  the  levy.    The  suit  hero 
is  between  the  plaintiff  and  defendant  in  the  execution,  and 
the  testimony  of  the  sheriff  was  put  in  to  show  that  he  did  not 
attach  the  yoke,  but  that  his  return  was  false  in  that  particu- 
lar.    The  return,  as  it  was  at  first  offered  in  evidence,  was 
conclusive  that  the  yoke  was  attached,  and  it  furnished  a 
complete  justification  of  the  defendant  for  the  part  he  took  in 
driving  away  the  oxen  with  the  yoke  upon  them.    It  was  not 
competent  to  impeach  this  return  by  extrinsic  evidence,  and 
It  is  immaterial  that  it  was  the  evidence  of  the  officer  himself 
that  was  introduced  to  show  that  the  return  was  false. 
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After  the  return  wae  amended,  it  furnished  no  evidence  that 
the  yoke  was  levied  upon  at  all,  and  the  sheriff  and  the  defend- 
ant of  course  stood  in  the  position  of  mere  wrong-doers9  taking 
the  yoke  without  the  slightest  color  of  legal  authority  from  the 
execution.  By  this  amendment  the  incompetency  of  the  offi- 
cer's testimony  was  entirely  obviated. 

The  charge,  as  to  the  supposed  permission  given  by  the  boy 
to  the  officer  to  take  the  yoke,  was  correct.  A  son  has  no 
authority,  as  such,  to  lend  his  father's  property,  and  there  is 
no  presumption  that  such  authority  has  been  given  to  a  son. 
It  may  be  shown  that  authority  to  lend  tools  and  the  like  has 
been  given  to  a  son  expressly,  or  such  an  authority  may  be 
inferred  from  the  conduct  of  the  father,  tending  to  show  that  he 
reposed  such  confidence  and  intrusted  such  discretion  to  the 
son  as  by  showing  that  on  other  occasions  the  son  had  lent 
the  father's  property  of  a  similar  kind,  and  the  father,  upon  the 
facts  coming  to  his  knowledge,  approved  what  he  had  done; 
but  without  such  proof  the  son  stands  in  the  same  position  as 
a  stranger. 

As  there  was  no  evidenoe  of  any  such  authority,  the  charge 
of  the  court,  that  the  jury  might  find  whether  the  boy  had  any 
such  authority  or  permission  from  his  father,  was  erroneous; 
but  of  this  the  defendant  cannot  oomplain,  since  its  only  fault 
is  that  it  was  too  favorable  to  himself. 

The  charge  requested,  that  if  the  defendant  supposed  and 
understood,  from  the  acts  and  declarations  of  the  offioer,  that 
he  had  seized  the  yoke  as  well  as  the  oxen,  he  would  be  justi- 
fied, was  not  supported  by  the  evidenoe.  The  proof  is  that 
the  defendant,  Stone,  by  the  direction  of  the  officer,  put  the 
yoke  on  the  oxen  himself,  and  drove  them  away  with  it. 
There  is  nothing  in  the  case  showing  any  act  or  declaration  of 
the  offioer  tending  to  mislead  him,  or  to  give  him  the  errone- 
ous impression  that  the  yoke  had  been  attached.  There  can 
be  no  doubt  that  it  is  the  duty  of  every  man  who  assumes  to 
interfere  with  the  property  of  a  third  person  to  ascertain 
whether  he  is  acting  under  due  authority,  and  he  cannot  ex- 
cuse himself  to  any  one  who  has  been  injured  by  his  conduct, 
by  the  suggestion  that  he  supposed  he  was  acting  under  proper 
authority.  His  suppositions  are  not  matters  of  inquiry,  nor 
in  any  way  material,  if  his  conduct  is  illegal. 

It  could  not  be  contended  that  a  creditor,  or  other  assistant 
of  an  offioer,  acting  in  good  faith,  and  intending  only  to  act 
in  the  legal  discharge  of  a  duty,  should  be  involved  in  any 
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wmpomiihiHty  far  illegal  and  Tmanthoriaed  acta  of  the  officer 
in  which  he  taek  part,  and  to  which  he  did  not  aeaont.  I£ 
lor  instance,  the  defendant  went  with  the  officer  far  the  pur- 
pose of  nnrinting  him  to  levy  on  property  for  the  payment  of 
Ilia  debt,  and  he  directed  the  levy  to  be  made  on  the  oxen 
alone,  and  he  did  nothing,  and  assented  to  and  approved  of 
nothing  which  was  done  by  the  officer,  relative  to  the  yoke,  ho 
would  not  be  responsible  for  the  officer's  conduct  But  thai 
is  not  thie  case.  The  defendant  had  made  himself  a  tres- 
passer by  his  own  personal  acts,  and  his  justification  must  de- 
pend upon  the  question  whether  the  officer  in  whose  aid  he 
acted  can  be  justified  under  his  process;  and  not  upon  any 
ideas  or  impressions  of  his,  either  as  to  what  was  done  by  the 
sheriff,  or  his  authority  for  doing  it 

The  return,  as  amended,  does  not  show  that  the  yoke  was 
taken  on  the  execution,  and  the  evidence  of  the  officer  shows 
that  it  was  not  so  taken.  It  is  entirely  immaterial  that  the 
officer  had  the  authority  to  take  it  on  the  execution,  if  he  did 
not  so  take  it 

As  the  act  of  the  defendant  is  a  trespass,  and  no  justification 
is  shown,  there  must  be  judgment  on  the  verdict 


Subiff  oajoto*  Ourausror  ms  Ows  Batuair:  8ee  Boon*  Ckr.  leer* 
43  Am.  Dn.  M*  note  635,  where  other  oases  are 
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[40  Haw  Himn^  m] 
as  Gmnfr  OAaver  as  LrquxssD  mo  Oouianaattar,  bat  eat 

only  be  taken  advantage  of  by  the  grantor. 
Whzrb  lojmujmm  Used  m  Gjlakt  of  Water  fturaass  Iduvs  Ir 

Doubtful  whether  the  intention  wae  to  limit  the  pnrpoae  for  which  the 

water  is  to  be  need,  or  only  the  quantity  to  be  need,  the  latter  eonatroo- 

tionwill  bo  favored* 
Qnanv  of  Sutuvinv  Quaker*  of  Wars  ion  Two  Ron  of  flieaaa  n 

GnxAnr  Qaan-anu.  tinrite  the  quantity  of  water  to  be  need;  aad  not  the 

purpose  far  whidh  it  may  be  need. 


Cask  tot  abridging  the  plaintiff's  right  to  water  to  operate 
and  carry  his  grist-milL  The  facts  are  stated  in  the  opinion. 


IZtyioeody  tor  the  plaintiff. 

£.  O.  WiOiams,  for  the  defendant 
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By  Court,  Sargent,  J.  It  appears  by  the  case  that  fat  May, 
1792,  the  town  of  Lancaster  owned  the  land  and  water-power 
above  Stockwell's  bridge,  so  called,  on  Israel's  river,  and  in 
pursuance  of  the  vote  of  the  town  the  lease  dated  May  7, 1792, 
was  given.  This  lease  provides  that  the  lessee,  Emmons 
Stockwell,  shall  build  or  cause  to  be  built  on  Israeli  river, 
upon  the  premises  granted,  a  good  saw-mill,  on  or  before  the 
-first  day  of  December  then  next;  also  that  he  shall,  within 
one  year  from  the  first  day  of  December  then  next,  build  or 
cause  to  be  built  a  good  grist-mill,  with  a  bolt;  and  also  pro- 
vides that  said  Stockwell,  his  heirs  and  assigns,  shall  saw  logs 
for  the  one  half  which  the  logs  may  make  in  boards  or  plank, 
for  the  inhabitants  of  Lancaster,  they  delivering  good  mill- 
logs  at  said  mill-yard;  and  it  appears  that  said  Stockwell  was* 
to  hold  said  granted  rights  and  privileges  so  long  as  he  should* 
keep  eaid  mills  in  good  repair,  with  good  attendance.         ^_ 

Emmons  Stockwell,  the  next  day  after  the  date  of  his  lease; 
conveyed  the  same  premises,  rights,  and  privileges  to  Titus  O. 
Brown,  who,  it  would  seem,  built  the  saw-mill  and  grist-mill 
soon  after,  and  we  infer  from  the  case  that  they  have  both  been 
continued  upon  the  same  site  ever  since.  The  saw-mill  and 
grist-mill  passed  by  several  conveyances  to  John  Mclntire, 
who,  by  quitclaim  deed  of  April  15, 1820,  conveyed  the  saw- 
mill and  land  on  which  it  stood  to  Moses  T.  Hunt.  This  deed 
conveys  "  all  the  water  privilege,  except  a  sufficient  quantity 
for  two  runs  of  stones  in  said  grist-mill,  and  except  the  right 
of  maintaining  the  necessary  flume  for  said  grist-mill."  The 
plaintiff  claims  under  said  Mclntire,  and  owns  the  grist-mill 
and  the  land  upon  which  it  stands,  and  so  much  of  the  water 
privilege  as  was  reserved  by  said  Mclntire  in  his  deed  to  said 
Hunt,  which  was  a  sufficient  quantity  for  two  runs  of  stones  in 
said  grist-mill. 

The  defendant  holds  or  claims  to  hold  under  some  con- 
veyance from  said  Hunt,  who  bought  the  saw-mill  and  the 
water-power,  subject  to  the  prior  right  of  the  plaintiff's  grantor, 
Mclntire,  to  draw  first  a  sufficient  quantity  of  water  for  two 
runs  of  stones  in  said  grist-milL  It  is  contended  that  this  ap- 
portionment, or  the  granting  of  a  prior  right  to  the  grist-mill, 
is  void;  that  no  preference  could  thus  be  given  by  one  holding 
under  title  from  the  town.  But  there  is  no  evidence  in  the 
ease  tending  to  show,  nor  is  there  any  complaint  made,  that 
the  conditions  and  stipulations  contained  in  the  lease  from  the 
town,  to  be  performed  by  the  lessee  and  his  assigns,  have  not 
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all  been  performed.  If  the  mills  were  both  built  within  the 
time  specified,  and  if  the  logs  have  been  sawed  at  the  halves 
for  the  inhabitants  of  Lancaster,  when  furnished  in  the  mill- 
yard,  and  if  said  mills  have  been  kept  in  good  repair,  with 
good  attendance,  then  the  grantee  had  a  perfect  right  to  the 
land  and  water  privilege  granted,  and  could  apportion  it  out 
as  he  pleased,  among  as  many  different  persons  and  far  as 
many  different  purposes  and  uses  as  he  chose,  and  give  to  one 
grantee  as  much  priority  or  preference  in  the  manner  of  using 
the  water,  or  in  the  amount  to  be  used,  as  he  saw  fit,  and  no 
one,  not  even  the  town,  could  complain;  and  if  each  grantee 
had  the  full  use  and  enjoyment  of  all  the  rights  and  privileges 
he  purchased  and  paid  for,  he  could  not  complain  that  some 
one  purchased  and  paid  for  and  enjoyed  a  greater  or  better 
privilege  than  he;  and  the  power  and  right  of  the  lessee  from 
the  town,  thus  to  discriminate  in  his  grants,  cannot  be  doubted, 
so  long  as  he  is  able  to  perform  and  does  actually  perform  all 
his  engagements  with  and  duties  toward  the  town. 

But  it  is  claimed  that  this  apportionment  of  the  water- 
power,  and  the  preference  thus  given  to  the  grist-mill,  may 
prevent  the  saw-mill  from  doing  the  work  required  of  it  by  the 
grant,  and  therefore  that  this  apportionment  is  void.  But  sup- 
pose that  this  might  be  so,  or  suppose  that  such  a  result  had 
already  followed,  and  that,  in  consequence  of  the  water  hav- 
ing been  so  used  as  to  give  a  sufficient  quantity  for  two  runs  of 
stones  at  the  grist-mill,  the  saw-mill  had  been  unable  to  do  the 
required  work,  and  suppose  that  the  grant  was  thereby  for- 
feited, the  town  only  could  take  advantage  of  such  forfeiture. 
This  defendant,  who  stands  in  the  place  of  one  who  agreed  to 
this  apportionment,  and  took  his  rights  subject  to  such  prior 
grant,  cannot  object  to  it. 

A  forfeiture  of  a  grant  cannot  be  inquired  into  collaterally: 
Commonwealth  v.  Union  Ins.  Co.y  5  Mass.  232  [4  Am.  Dec.  60]; 
Chester  Glass  Co.  v.  Dewey,  16  Id.  102  [8  Am.  Deo.  128]; 
Bear  Camp  River  Qo.  v.  Woodman,  2  Me.  404;  Rex  v.  Amery,  2 
T.  R.  515;  Rex  v.  Pasmoref  8  Id.  244;  State  v.  Carr,  5  N.  H. 
367;  Peirce  v.  Somersworth,  10  Id.  369;  State  v.  Fourth  N.  H. 
Turnpike,  15  Id.  162  [41  Am.  Dec.  690];  SewaW*  Falls  Bridge 
v.  Fwi,  23  Id.  171. 

The  question  also  arises,  whether  the  reservation  in  Mcln- 
tire's  deed  to  Hunt,  under  which  the  plaintiff  claims,  limits  the 
plaintiff  in  the  use  of  the  water,  and  confines  that  use  to  a 
grist-mill,  or  to  the  running  of  two  runs  of  stones  in  such  grist- 
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ill,  or  only  in  the  amount  or  quantity  of  water  lie  might  nee. 
If  the  language  need  rendered  it  doubtftd  as  to  the  meaning  of 
the  terms  of  the  grant  in  this  particular — whether  the  intent 
was  to  confine  the  use  of  the  water  to  a  grist-mill,  and  that 
alone,  or  whether  it  only  referred  to  such  mill,  to  indicate  and 
measure  the  quantity  of  water  to  be  used,  and  the  amount 
of  water-power  to  be  conveyed — in  such  case,  the  court  would 
lean  to  the  latter  construction;  because,  in  general,  it  is  more 
beneficial  to  the  grantee  to  allow  a  latitude  of  choice  in  the 
use  he  shall  make  of  it,  without  being  more  onerous  to  the 
grantor,  and  therefore  more  consistent  with  the  general  rule  of 
construction  as  applied  to  grants;  and  also  because  such  con- 
struction is  more  favorable  to  the  general  interests  of  the  com- 
munity, by  encouraging   enterprise   and  promoting  publio 
improvements — it  is  better  adapted  to  the  growing  and  chang- 
ing wants,  and  the  ever-varying  pursuits  of  an  active  com- 
munity.   Such  a  construction  is  best  suited  to  enable  the 
grantee  to  adapt  his  works  to  the  progress  of  improvement  in 
the  mechanic  arts.    A  water-power  which  at  one  time  and  for 
a  particular  purpose  is  very  valuable  might  become  worthless 
under  m  change  of  circumstances  and  a  change  of  business,  if 
it  must  always  be  confined  to  the  same  use:  Ashley  v.  Pease, 
18  Pick.  268;   TourUllot  v.  Phelps,  4  Gray,  874;  Blanehard  v. 
Baker,  8  Me.  253  [28  Am.  Dec  604];  Johnson  v.  Rand,  6N.E 
22;   Whittier  v.  Cocheeo  Mfg.  Co.,  9  Id.  454  [32  Am.  Deo. 
382].    But  the  language  here  would  seem  to  indicate  that  the 
intention  merely  was  to  measure  the  quantity  of  water  to  be 
used.    The  measure  of  the  plaintiff's  right  to  water  is  the 
quantity  used  to  carry  two  runs  of  stones  in  said  grist-mill  on 
the  fifteenth  day  of  April,  1820,  when  the  apportionment  was 
made  between  Mclntire  and  Hunt.    The  plaintiff  may  appro- 
priate that  amount  to  any  use  he  pleases,  as  against  this  de- 
fendant; or  he  may  use  in  his  mill  as  many  runs  of  stones 
more  than  two  as  he  will,  provided  he  can  do  so  by  introduc- 
ing improved  water-wheels  and  machinery,  with  the  quantity 
of  water  thus  granted  him,  without  the  right  to  object  in  any 
quarter. 

There  must,  therefore,  be  judgment  for  the  plaintiff,  leaving 
his  damages  to  be  assessed  at  the  trial  term  of  this  court,  un- 
less the  case  should  be  discharged. 

Td  PBDrcsr ai>  oasb  n  qbmd  in  SchUlmberg  ▼•  Harrinum,  21  WalL  63,  to 
the  point  that  no  individual  can  ■mil  the  title  of  a  grantee  on  the  gronn4 
that  men  grantee  hat  failed  to  perform  the  condition*  annorod  to  the  grant* 
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Atkinson  v.  Atkinson. 

[40  N»W  HAMFSHXBB,  210.] 
WXfrfi  BWDVAIi  1BOK  HoMXRIAD  DUBOrO  BBS  HuHBAHD'S  LPlNlIMEtoi 

not  impair  her  right  to  have  the  premises  aafrigned  to  her  after  loo  death. 
Widow  Evtixled  to  HcmrnuB  mat  Maintain  Fntnow  jo*  Pabtttiob, 

and  have  her  estate  aafrigned  to  her  in  severalty,  whether  aha  ia  in  paa> 

session  or  not* 
No  Demand  of  HoxvnuD  m  Nothwaht  to  Evabls  Widow  to  Madj- 

taiw  Pramo s  lor  the  asrignmeat  of  her  homestead  interest. 
Widow  havdiq  Ihoboaxb  Bight  to  Hombstxad  o  Shtitued  to  hati  It 

Abbioksd  to  her  in  severalty,  and  may  maintain  a  petition  for  partftaoa 

thereoi 

Petition  for  partition,  in  which  the  petitioner,  Sally  Atkin- 
son, sets  forth  that  she  is  the  widow  of  Isaac  Atkinson,  deceased; 
that  during  their  marriage  they  occupied  the  farm  described 
in  the  petition;  that  in  consequence  of  her  husband's  ill  usage 
of  her  she  left  the  farm,  and  commenced  a  libel  for  divorce, 
which  was  pending  when  he  died;  that  since  his  death  she  hat 
been  prevented  from  reoccupying  the  premises  by  the  defend- 
ant, who  claims  them  under  a  deed  from  said  Isaac  Atkinson, 
but  that  she  has  never  released  or  waived  her  right  thereto,  and 
that  she  is  desirous  of  holding  her  share  of  said  estate,  and 
prays  that  partition  may  be  made,  and  her  homestead  right 
set  off  to  her.    The  defendant,  by  pleas,  alleged:  1.  That  said 
Isaac  Atkinson  had  no  estate  or  interest  in  the  premises  at 
any  time;  2.  That  the  petitioner,  of  her  own  wrong,  aban- 
doned her  husband  and  said  premises;  3.  That  the  defendant 
did  not  hinder  her  occupation  of  the  premises,  but  that  she 
had  been  and  is  in  the  occupation  of  a  large  part  thereof  to 
the  value  of  over  five  hundred  dollars;  4.  That  the  petitioner 
never  demanded  any  partition  of  said  premises,  nor  that  a 
homestead  should  be  assigned  her.    To  the  three  last  pleat 
the  petitioner  demurred  generally. 

Pike  and  Barnard,  for  the  petitioner. 
Minot  and  Mugridge,  for  the  defendant. 

By  Court,  Bell,  C.  J.  It  is  urged  that  it  was  immaterial 
whether  the  petitioner  was  living  with  her  husband  or  not,  at 
his  decease;  she  was  still  his  wife,  and  her  legal  right  to  a 
homestead  could  not  be  waived.  Her  removal  from  the  prem- 
ises, during  her  husband's  life,  could  not  deprive  her  of  her 
right,  nor  her  continued  absence  after  his  death.  It  is  incon- 
sistent with  the  statute  to  allow  a  waiver  of  the  homestead 
without  deed. 
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By  the  terms  of  the  statute,  section  1,  no  conveyance  or 
alienation,  by  the  husband  alone  can  operate  as  a  waiver  or 
release  of  the  wife's  interest  Such  a  conveyance  may  put  a 
stranger  in  the  actual  occupation  of  the  whole  premises,  occupied 
as  a  homestead,  against  the  wishes  and  utmost  opposition  of  the 
wife.  She  is  bound  by  duties  to  her  husband,  which  require 
that  she  should  accompany  him  if  ho  chooses  to  change  his 
residence*  She  has  no  effectual  means  of  opposing  his  wishes 
in  that  respect.  He  may,  of  course,  compel  her  to  leave  the 
homestead  he  has  sold,  and,  upon  his  death,  she  has  no  means 
to  recover  possession  but  by  recourse  to  legal  proceedings.  If 
her  ultimate  right  to  a  homestead  would  be  affected  by  a 
removal,  thus  forced  upon  her,  the  husband  would  have  the 
power  to  put  an  end  to  her  interest  when  he  pleased,  and  the 
object  of  the  statute  would  be  defeated.  If  it  would  not,  it 
would  seem  that  no  mere  removal  would  operate  as  a  waiver 
of  her  right 

Whether  her  removal  would  impair  her  right  after  her 
homestead  had  been  assigned  to  her,  it  is  not  necessary  now  to 
consider. 

None  of  the  facts  alleged  in  the  second  plea  constitute  a  bar 
to  this  petition.  This  question  arose  in  another  form,  and  was 
considered  and  decided  in  Atkinson  v.  Atkm*ony  37  N.  H.  436. 

The  plea  that  the  petitionee  does  not  hinder  or  prevent  the 
occupation  of  her  homestead  by  the  petitioner  is  immaterial. 
The  object  of  her  application  is  to  define  and  limit  her  right, 
so  that  she  may  occupy  her  part  in  severally.  She  has  an 
equal  right  to  ask  the  action  of  the  court  to  assign  her  share 
to  her,  whether  she  is  in  possession  or  not.  It  would  be  a 
good  defense  to  allege  that,  by  an  agreement  of  parties,  a 
partition  has  been  in  fact  made,  and  she  was  in  possession 
under  that  partition;  but  nothing  like  that  is  pretended  here. 
It  would  not  be  a  defense  that  her  dower  had  been  assigned  to 
her,  and  she  was  in  possession  of  it,  even  though  its  value  ex- 
ceeded five  hundred  dollars.  For  aught  that  appears,  this  is 
the  whole  substance  and  effect  of  this  plea. 

It  has  been  urged  that  this  plea  is  to  be  regarded  as  a  con- 
fession, and  judgment  should  be  rendered  upon  it  that  partition 
be  made;  but  we  think  it  cannot  be  regarded  as  any  other- 
wise a  confession,  than  as  every  plea  which  does  not  sot  up  a 
good  defense  is  an  implied  admission  of  the  cause  of  action. 
Upon  a  confession,  judgment  would  be  rendered  for  the 
petitioner,  regardless  of  the  other  pleas,  but  upon  such  an 
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implied  admission  judgment  cannot  be  rendered  unless  then 
is  no  other  sufficient  plea. 

The  fourth  plea  raises  the  question  whether  a  request  or 
demand  to  assign  a  homestead  is  required  before  filing  a  peti- 
tion for  an  assignment,  by  analogy  to  the  law  relative  to  the 
action  for  dower.  And  we  find  nothing  in  any  of  the  statutes 
to  justify  such  a  requirement.  It  is  a  statute  requirement  in 
the  case  of  dower,  but  it  is  not  required  in  any  other  case  of 
petition  for  partition.    It  does  not  seem  to  us  to  be  necessary. 

It  is  contended  that  this  petition  cannot  be  sustained  as  a 
petition  for  partition,  because  the  homestead  right  is  merdy 
inchoate,  and  not  an  estate  in  the  premises,  while  a  seisin  in 
fact  is  necessary  to  sustain  such  a  petition. 

In  the  case  of  Brown  v.  Proton,  8  N.  H.  93,  it  was  held  that 
a  party  whose  only  interest  is  a  remainder  after  an  estate  for 
life  cannot  maintain  a  petition  for  partition.  There  is  little 
similitude  between  such  a  remainder  and  an  estate  which 
entitles  one  to  immediate  possession,  and  which  requires 
nothing  but  to  be  defined  and  marked  out,  to  give  a  seisin  in 
fact  of  the  land.  So  it  was  held  in  Whitten  v.  Whitten,  86 
Id.  326  [75  Am.  Dec.  163],  that  a  petition  for  partition  could 
not  be  maintained  by  one  whose  only  title  is  a  right  to  enter 
for  breach  of  a  condition.  After  such  an  entry  had  been  made, 
the  claim  of  such  a  petitioner  would  resemble  the  interest  of 
the  petitioner  here. 

But  in  Norris  v.  MouUon,  34  N.  H.  892,  it  was  held  that  the 
widow,  having  an  inchoate  right,  was  entitled  to  have  it 
assigned  to  her  in  severalty,  and  that  the  court  of  probate  had 
power,  by  the  statute,  to  make  the  assignment  where  the  hus- 
band died  seised  of  the  whole  premises;  and  in  Atkinson  v. 
Atkinson,  37  Id.  436,  it  was  expressly  held  that  the  proceed- 
ing by  petition  for  partition  is  the  appropriate  remedy  for  a 
widow  to  obtain  an  assignment  of  her  homestead  right,  against 
an  assignee  of  the  husband.  This  question  must,  consequently, 
be  regarded  as  settled  here. 

If  this  admitted  a  doubt  upon  common-law  principles,  still, 
it  seems,  it  would  be  the  duty  of  the  court  to  allow  the  exten- 
sion of  the  remedies  furnished  by  the  law  in  analogous  cases, 
to  cases  arising  under  new  statutes,  which  would  otherwise  be 
destitute  of  any  appropriate  remedy. 

Demurrer  sustained. 


What  Asanas  ibom  Homestead  will  Work  Abakdonmxht:  8m 
In  v.  Cqfee,  70  Am.  Deo.  292;  note  294;  Shepherd  r.  Camida*,  Id.  S72,  do* 
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S74»  whore  other  omm  are  eoOaotod;  the  removal  of  a.  wile  from  the  home- 
«t— d  m  the  husband's  life-time  does  not  deprive  her  of  her  homestead  right 
therein  after  his  death:  Wood  t.  Xord;  61 N.  H.  454,  citing  the  principal  oase; 
nor  will  the  voluntary  separation  of  hnshand  and  wife  deprive  the  widow, 
after  his  death,  of  her  right  to  the  homestead  under  the  act:  Meader  r.  Place, 
43  Id.  806,  also  citing  the  principal  case. 

To  norciPAL  case  n  ctixd  in  Bharrid  v.  Somtkwki,  4S  Mich,  519,  to 
the  point  thai  the  law  intends  that  the  wife  shall  have  in  her  own  hands,  ex- 
empt from  her  husband's  control,  an  important  means  of  protection  to  the 
as  well  as  to  the  homestead. 


Fogg  v.  Fogg. 

[40  nsw  haxfshxbs,  2sl] 
Hbaj>  of  Family  Who,  whzlb  Bvoagsd  in  Movxvq  xhto  Building  Just 
Ebjkotd  by  him  on  the  only  real  estate  owned  by  him,  for  the  purpose 
of  being  occupied  as  the  family  home,  is  interrupted  by  an  attachment 
thereof  by  a  creditor,  but  on  the  next  day  completes  the  moving,  and 
thereafter  oontinuce  to  occupy  the  premises  with  his  family,  is  to  be  con- 
sidered as  having  been  in  the  occupation  of  the  premises  as  a  homestead 
at  the  time  of  the  attachment.  And  if  the  attaching  creditor  afterwards 
obtains  judgment,  and  extends  the  execution  issued  thereon  upon  the 
whole  of  the  premises,  it  is  the  duty  of  the  officer,  on  application  therefor 
being  made,  to  set  off  a  homestead  therefrom  to  the  debtor;  and  a  refusal 
to  comply  with  such  application  will  render  the  extent  wholly  inoper- 
ative and  void. 

Writ  of  entry  to  recover  possession  of  a  lot  of  land  and  the 
buildings  thereon,  which  had  been  set  off  to  the  plaintiff  upon 
an  execution  against  the  defendant.  The  facts  are  stated  in 
the  opinion.  It  was  agreed  that  if,  upon  the  facts,  the  court 
should  be  of  opinion  that  the  defendant  was  entitled  to  a  fam- 
ily homestead,  and  that  the  refusal  of  the  officer  levying  the 
execution  to  set  it  out  when  demanded,  so  invalidated  the  levy 
as  to  render  it  void,  judgment  should  be  rendered  for  the  de- 
fendant; otherwise  for  the  plaintiff. 

Butters  and  Goodwin,  for  the  plaintiff. 
L.  W.  Clark,  for  the  defendant. 

By  Court,  Bellows,  J.  At  the  time  of  the  extent,  the  estate 
was  clearly  the  family  homestead;  and  it  is  not  certain  that 
the  question  would  not,  in  the  absence  of  fraud,  be  determined 
by  its  condition  at  that  time,  instead  of  the  time  of  the  attach- 
ment; which  merely  fixes  a  lien,  giving  a  right  to  the  creditor 
to  satisfy  his  judgment,  as  against  subsequent  attaching  cred- 
itors and  purchasers,  but  confers  no  title:  Freeman  v.  McGaw, 
15  Pick.  82. 
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In  the  case  of  the  redemption  of  a  mortgage  minting  oft  the 
time  of  the  attachment,  but  redeemed  before  the  levy,  or  where 
the  property,  between  the  attachment  and  the  levy,  had  ceased 
to  be  the  homestead,  its  condition  at  the  time  of  the  levy  and 
extent  would  doubtless  be  the  guide;  and  so  it  would  be  i* 
respect  to  value,  when  the  land  is  set  off  to  the  creditor. 

But  we  do  not  propose  to  determine  this  question,  as  we  are 
of  the  opinion  that  the  property  must  be  regarded  as  the  home* 
stead  at  the  time  of  the  attachment. 

The  plaintiff  then  owned  it;  he  had  no  other  real  estate;  the 
buildings  were  erected  by  him  for  the  purpose  of  being  occu- 
pied as  the  family  home,  and  just  completed  and  ready  far  hi* 
family.  He  had  commenced  moving  in  before  the  attachment, 
and  had  already  got  in  a  substantial  part  of  the  family  furni- 
ture, and  was  proceeding  with  the  work,  with  the  design  to 
finish  it  that  day,  but  was  interrupted  by  the  attachment,  and 
did  not  complete  it  until  the  next  day;  and  he  has  ever  since 
occupied  the  premises. 

Under  these  circumstances,  we  may  well  consider  the  plain- 
tiff in  the  occupation  of  the  land  demanded  as  the  family 
homestead  at  the  time  of  the  attachment    To  give  this  occu- 
pation that  character,  it  is  not  necessary  that  the  debtor  should 
constantly  be  dwelling  therein  with  his  family.    A  temporary 
absence,  after  such  occupation  had  commenced,  could  not  af- 
fect it    It  is  enough  if  it  be  designated  and  set  apart  as  such 
home,  and  is  in  his  actual  occupation  as  such.    And  this  may 
be  regarded  as  commenced  with  the  moving  in  of  the  family 
furniture,  with  the  design  to  move  in  the  family  at  the  same 
time,  all  constituting  in  fact  one  and  the  same  act    And  we 
see  no  ground  for  holding  that  until  the  act  was  fully  com- 
pleted by  the  entry  of  the  family,  it  had  not  become  the  family 
homestead.     For  by  the  setting  up  of  his  furniture,  with  the 
purpose  of  immediately  bringing  in  his  wife  and  children  to 
live  there,  he  must  be  regarded  as  having  taken  possession  of 
the  property  as  the  family  homestead.    Had  the  purpose  been 
to  move  in  the  family  at  another  time,  so  as  to  take  from  the 
whole  the  character  of  a  continuous,  single  act,  the  conclusion 
might  be  different,  though  it  is  not  necessary  now  to  determine 
that  question.    It  is  sufficient  that  in  our  view,  the  case  be- 
fore us  comes  within  the  scope  and  policy  of  the  law  upon 
this  subject 

The  only  remaining  question  is  whether  the  extent  is  valid. 
By  law,  the  family  homestead  of  the  head  of  each  family  is 
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exempt  fiom  attachment,  levy,  or  sale  on  execution,  provided 
it  does  not  exceed  in  value  the  sum  of  five  hundred  dollars. 
And  section  8  of  the  same  act  provides  a  mode  of  determining 
the  value  and  assigning  the  homestead,  by  which  the  sheriff 
having  the  writ  of  execution  shall,  on  application  of  the  debtor 
or  his  wife,  cause  a  homestead,  such  as  the  debtor  may  select, 
to  be  set  off  to  him  by  three  appraisers,  selected  by  the  debtor, 
creditor,  and  himself. 

In  this  case,  the  estate  was  the  family  homestead,  and  due 
application  was  made  to  the  sheriff  having  the  writ  of  execu- 
tion, but  he  declined  to  cause  a  homestead  to  be  set  off  to  the 
debtor;  and  the  inquiry  is  whether  the  extent  can  be  sus- 
tained, notwithstanding  such  refusal. 

It  is  clearly  the  duty  of  the  sheriff  to  make  the  assignment. 
It  is  expressly  so  provided  in  the  statute,  and  no  other  mode 
of  doing  it  is  prescribed.   It  is  true,  it  has  been  held  that  when 
no  application  was  made  to  the  sheriff  to  assign  the  homestead, 
the  right  to  it  could  not  be  regarded  as  waived  or  lost,  but  that 
other  proceedings  may  be  instituted  to  obtain  an  assignment 
of  the  homestead,  at  least  by  the  wife  after  the  death  of  the 
husband:  Norris  v.  Moulton,  34  N.  H.  392;  Fletcher  v.  State 
Capital  Bank,  37  Id.  369;  the  court  having  held  that  the 
nature  of  the  provisions  of  the  act  is  such  as  to  exclude  the 
idea  that  the  remedy  provided  was  to  be  the  only  one.     But  in 
this  case,  application  having  been  made,  all  the  circumstances 
exist  which  make  it  imperative  on  the  sheriff  to  set  out  the 
homestead.    The  object  of  the  law  was  to  exempt  the  home- 
etead  altogether  from  attachment  and  execution,  if  it  did  not 
exceed  in  value  the  sum  of  five  hundred  dollars;  and  if  it  did 
exceed  that  sum,  to  provide  a  cheap,  expeditious,  and  sum- 
mary mode  of  determining  its  value,  and  setting  out  the  home- 
etead,  and  all  with  the  view  of  leaving  the  debtor  in  the 
undisturbed  enjoyment  of  the  family  home. 

Section  3  further  provides  for  the  return  of  the  execution 
and  of  the  assignment  of  the  homestead  to  the  court;  and  in 
ease  no  complaint  is  made  by  either  party,  no  further  proceed- 
ings shall  be  had  against  the  homestead,  but  the  remainder  ol 
the  land,  if  any  there  be,  shall  be  subject  to  the  execution, 
with  a  further  provision  that  for  good  cause  shown  the  court 
nay  order  a  reappraisement  of  the  homestead  by  the  same  or 
other  appraisers,  appointed  by  the  court,  under  such  instruo* 
tioos  as  the  court  shall  give.  Section  4  provides  that  if  the 
homestead  be  a  house  that,  in  the  opinion  of  the  appraisers, 
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cannot  be  divided  without  injury  or  inconvenience,  they  may 
appraise  it,  and  if  the  debtor  shall  not,  on  notice,  pay  the  sur- 
plus beyond  five  hundred  dollars  in  sixty  days,  the  property 
may  be  sold  at  auction  and  the  five  hundred  dollars  paid  the 
debtor,  and  the  surplus  applied  on  the  execution,  or  bo  much 
of  it  as  may  be  needed,  with  provision  that  no  sale  shall  be 
made  unless  for  a  sum  greater  than  five  hundred  dollars. 

There  is,  we  think,  nothing  in  the  nature  of  these  provisions, 
or  in  the  language  in  which  they  are  expressed,  that  will  ad- 
mit a  construction  that  would  give  the  sheriff  the  right,  after 
due  application,  to  set  off  the  entire  estate.  Such  a  course 
might  subject  the  debtor  and  his  family  to  expulsion  from  the 
homestead,  and  drive  him  to  a  more  tedious  and  expensive 
remedy  by  a  bill  in  equity  or  other  process.  Such,  clearly,  we 
think  could  not  have  been  the  intention  of  the  legislature,  and 
we  are  disposed  to  hold  that  the  purposes  of  the  law  will  be 
best  promoted  by  declaring  the  extent,  under  circumstances 
like  the  present,  to  be  void.  The  general  object  of  the  law  is 
like  other  laws  exempting  property  from  attachment  and 
execution,  with  further  provisions  in  favor  of  the  wife  and 
children  of  the  debtor,  by  the  force  of  which  they  may,  under 
certain  circumstances,  acquire  an  interest  in  the  homestead. 
As  to  the  wife  and  children,  their  interest  is  justly  regarded  u 
inchoate,  but  as  respects  the  debtor  himself,  in  whom  the  estate 
is  already  vested,  the  law  was  designed  to  exempt  the  home- 
stead altogether  from  attachment  and  execution. 

It  has  been  suggested  that  the  remedy  of  the  debtor  is  by 
suit  against  the  sheriff  for  damages.  But  the  answer  to  that 
is,  that  the  sheriff  has  by  law  no  power  to  extend  an  execution 
upon  the  homestead,  it  being  expressly  exempt  from  both 
attachment  and  execution.  As  respects  the  debtor,  then,  the 
extent  must  be  deemed  inoperative  and  void.  As  to  the  home* 
stead,  when  it  does  not  exceed  in  value  five  hundred  dollars, 
it  must  be  clearly  so;  and  if  it  do  exceed  that  value,  the 
sheriff,  upon  due  application,  should  cause  a  homestead  to  be 
assigned,  and  then  proceed  against  the  surplus.  On  this  point 
he  has  no  discretion;  his  duty  is  imperative,  and  he  might  as 
well  sell  at  auction  land  which  is  not  under  mortgage  or  other 
incumbrance.  This  summary  mode  of  determining  and  setting 
out  the  homestead  is  wisely  provided  by  law,  and  the  debtor 
has  an  interest  in  it  which  no  sheriff  can  disregard.  If  the 
homestead  is  worth  more  than  fire  hundred  dollars!  how  much 
shall  be  set  off  to  him  is  to  be  determined  at  once  by  suitable 
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appraisers.  I£  in  their  judgment,  it  cffcnnot  be  divided,  they 
may  appraise  it,  and  the  debtor,  by  paying  the  excess  beyond 
five  hundred  dollars,  may  retain  the  whole,  otherwise  the 
sheriff  may  sell  the  whole,  if  it  bring  over  five  hundred  dollars, 
and  pay  that  sum  to  the  debtor.  Again,  if  the  sheriff  is  per- 
mitted to  disregard  the  plain  provisions  of  the  law,  and  his 
extent  is  to  be  deemed  valid,  the  debtor  and  his  family  are 
expelled  from  their  home,  and  obliged  to  resort  to  a  remedy 
which  is  manifestly  inadequate;  and  this  is  the  doctrine  of 
Pinherton  v.  Tumlin,  22  Oa.  165,  where  the  land  was  by  a 
similar  law  made  "free  and  exempt"  from  execution:  18  U. 
8.  Dig.  359,  sec.  45. 

Another  question  may  be  suggested,  and  that  is,  whether 
the  extent  can  be  held  void  as  to  the  homestead,  and  good  as 
to  the  excess,  or  surplus.  To  do  this,  we  must  assume  that 
the  sheriff,  acting  under  the  direction  of  the  creditor,  may  de- 
prive the  debtor  of  the  remedy  given  him  by  the  statute,  and 
compel  him  to  seek  for  another,  and  necessarily  a  more  ex- 
pensive and  tedious  one.  And  the  same  objection  exists  that 
was  before  urged,  namely,  that  the  sheriff  has  no  authority  to 
act,  except  in  the  mode  pointed  out  in  the  statute.  Besides, 
a  very  serious  question  arises,  whether  any  remedy  could  be 
firand  in  accordance  with  any  known  form  of  proceeding. 

Can  it  be  by  a  defense  to  this  suit?  and  if  so,  by  what  form 
of  plea?  Can  he  disclaim,  or  plead  non-tenure  as  to  all  but 
five  hundred  dollars'  worth  of  the  land?  If  so,  is  the  value 
at  the  time  of  the  extent  or  at  the  filing  of  the  plea  to  govern? 
and  in  what  way  is  the  part  disclaimed  to  be  described?  It 
is  clear  that  it  cannot  be  by  metes  and  bounds,  or  by  any 
description  that  will  inform  a  sheriff  what  to  deliver;  nor  can 
he  describe  it  as  an  undivided  part  of  the  whole,  for  the  value 
of  the  whole  is  not  known.  He  cannot,  then,  by  any  known 
rules  of  pleading,  defend  this  suit,  if  it  be  assumed  that  the 
extent  is  valid  in  whole  or  in  part.  If  it  be  said  that  by  a  bill 
in  equity  the  debtor  may  stay  tins  suit,  and  compel  the  credi- 
tor and  sheriff  to  do  what  ought  to  have  been  done  in  the  first 
place,  that  is,  to  set  out  the  homestead,  the  question  at  once 
arises,  Suppose  it  could  not  be  divided,  how  shall  the  debtor 
get  the  whole — by  paying  the  excess,  or  the  sheriff  sell  the 
whole  if  the  debtor  does  not  pay  the  excess?  Such  proceed- 
ings, we  think,  would  be  altogether  anomalous  when  the  sheriff 
has  wholly  departed  from  the  authority  given  him  by  the  stat- 
ute.   If  no  defense  can  be  made  to  this  suit,  assuming  the 
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extent  to  be  valid,  would  not  the  judgment  be  oonehuife 
against  the  debtor  in  any  other  form  of  rait?  If  not,  we  ean 
conceive  no  reason  for  it,  unless  it  be  that  the  debtor  has  now 
no  interest  in  the  land,  which,  we  think,  cannot  be  success 
fully  argued.  In  other  jurisdictions,  the  views  we  have  ex- 
pressed are  recognized. 

In  Oary  v.  Eastabrook,  6  Cal.  457,  a  sheriff  sold  tinder  an 
execution  the  debtor's  interest  in  a  tract  of  land  beyond  the 
homestead  of  five  thousand  dollars  in  value,  it  having  been 
ascertained  by  appraisal  to  be  worth  more,  and  the  debtor  hav- 
ing elected  that  the  surplus  should  be  sold,  the  sheriff  sold  the 
said  "  excess,  in  value  over  five  thousand  dollars."  Ob  eject- 
ment to  recover  the  possession  and  for  mesne  profits  by  the 
purchaser  against  a  person  showing  no  title,  it  was  held  that 
he  could  not  recover,  because  the  interest  conveyed  to  him 
was  undefined  and  uncertain,  and  that  the  whole  ought  to 
have  been  appraised  and  an  exact  fractional  part  ascertained. 
So  in  Hoyt  v.  Howe,  3  Wis.  752  [16  Am.  Dec  705],  17  U.  a 
Dig.  302,  it  was  held  that  only  so  much  as  is  not  included  in 
the  homestead  can  be  sold  in  execution;  and  see  Richards  v. 
Chace,  2  Gray,  383,  and  remarks  of  Shaw,  C.  J.,  which  apply 
forcibly  to  the  difficulty  of  determining  what  is  the  excess  be- 
yond the  five  hundred  dollars.  So  when  the  description  in  a 
writ  was  two  hundred  and  fifty-one  acres,  part  of  a  tract  called 
Resurrection  Manor,  which  was  shown  to  contain  four  thou- 
sand acies,  it  was  held  bad,  not  being  such  that  the  sheriff 
could  know  what  to  deliver:  Fmmeh  v.  Floyd,  1  Har.  A  G. 
172. 

As  against  this  defendant,  then,  the  extent  must  be  regarded 
as  wholly  inoperative  and  void.  Any  other  conclusion  would 
be  a  repeal  of  the  statute  so  far  as  respects  the  remedy  and 
mode  of  proceeding,  and  give  to  the  sheriff  the  power  to  disre- 
gard the  plain  provisions  of  the  law,  and  leave  the  debtor  to 
seek  a  remedy  uncertain,  expensive,  and  inadequate. 

There  must,  therefore,  in  accordance  with  the  provisions  of 
the  case,  be  judgment  for  the  defendant. 
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MjaaMraaaaamaaSt  Aooqedhto  to  Law  of  Insukaitos,  n  SxAracnrr  as 
Fact  of  something  material  to  the  risk  which  is  untrue,  and  which 
the  assured  states  knowing  it  to  be  untrue,  and  with  intent  to  deostosf 
or  which  he  states  positively  as  true,  not  knowing  it  to  be  true,  and  which 
has  a  tendency  to  mislead. 

•CaycmALrarr,  Aooobdino  to  Law  of  Ihsubahgb,  n  Duokbd  and  In- 
tuitional Withholding  of  any  mot,  material  to  the  risk,  which  the 
assured  ought  in  honesty  and  good  faith  to  communicate;  and  any  mot  is 
material  the  knowledge  or  ignorano  of  which  would  naturally  influence 
an  insurer  in  making  the  contract  at  all,  or  in  estimating  the  degree  and 
character  of  the  risk,  or  in  fixing  the  rate  of  insurance. 

Matkbialitt  of  Rkfbnsertation  Made  or  of  Fact  Oohobalmd  nt  In- 
sured is  a  question  for  the  jury  to  determine.  And  whatever  tends  to 
increase  the  risk  is  also  a  question  of  fact  for  the  jury. 

Althouoh  Bt-laws  of  Insobanob  Company  Makn  Person  Takdm  Sun- 
yet  of  Property  Leotred  Agent  of  Applklart,  he  stOl  continues  to  be 
the  agent  of  the  oompany  also,  and  it  will  therefore  be  bound  by  his  acts. 

Assumpsit  on  a  policy  of  insurance  on  the  plaintiffs  build- 
ings in  Manchester.  The  defense  was  misrepresentation  and 
-concealment  by  the  plaintiff  of  facts  material  to  the  risk, 
concerning  the  situation  and  occupancy  of  the  buildings  in- 
jured and  the  surrounding  buildings.  Article  17  of  the  de- 
fendants9 by-laws  provided,  among  other  things,  that  "in 
case  the  application  is  made  through  an  agent,  the  applicant 
thall  be  held  liable  for  the  representation  of  such  agent"  The 
•other  facts  are  sufficiently  stated  in  the  opinion. 

George  and  Foster,  and  W.  E.  Chandler,  for  the  defendants. 
Kittredge  and  Bellows,  for  the  plaintiff. 

By  Court,  Nesmtth,  J.  The  leading  and  important  question 
in  this  case  is,  whether  the  plaintiff  has  been  guilty  of  such 
misrepresentation  or  concealment,  in  procuring  his  insurance, 

will  avoid  his  policy. 

u  Misrepresentation,  according  to  the  law  of  insurance,  is  the 

Aement  of  something  as  fact  which  is  untrue,  and  which 
lbs)  assured  states  knowing  it  to  be  untrue,  and  with  the  intent 
to  deceive;  or  which  he  states  positively  as  true,  not  knowing 
it  to  be  true,  and  which  has  a  tendency  to  mislead;  such  fact 
being  in  either  case  material  to  the  risk."  "  Concealment  is 
the  designed  and  intentional  withholding  of  any  feet,  material 
to  the  risk,  which  the  assured  in  honesty  and  good  faith  ought 
to  communicate;  and  any  fact  is  material  the  knowledge  or 
ignorance  of  which  would  naturally  influence  an  insurer  in 
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making  the  contract  at  all,  or  in  estimating  the  degree  and 
character  of  the  risky  or  in  fixing  the  rate  of  insurance."  "AH 
representations  which  enter  into  the  essence  of  the  contract! 
and  which  go  to  lay  the  foundation  of  it,  whatever  would  cause 
the  company  to  accept  or  reject  the  application,  should  be 
truly  stated:"  Locke  v.  North  American  Ins.  Co^  13  Mass.  61; 
Houghton  v.  Manufacturer?  M.  F.  Ins.  Co.,  8  Met  114  [41  Am. 
Deo.  489]. 

The  materiality  of  a  representation  made  or  a  fact  concealed 
by  the  insured  is  a  question  for  the  jury  to  determine:  Board- 
man  v.  New  Hampshire  if.  F.  Ins.  Co.,  20  N.  H.  561,  and  cases 
there  cited;  Daniels  v.  Hudson  River  F.  Ins.  Co.,  12  Cush.  416 
[59  Am.  Dec.  192]. 

The  distinction  between  a  warranty  and  a  representation,  as 
made  by  the  insured,  is  well  considered  in  this  last  case. 
Whatever  also  tends  to  increase  the  risk  is  also  a  question  of 
fact  for  the  jury:  OamweU  v.  Merchants'  and  Farmer?  MuL 
Ins.  Co.,  12  Cush.  169. 

There  are  cases  which  hold  that  where  inquiries  are  not  put 
by  the  company  or  its  agents,  as  to  the  title  and  situation  of 
the  property  insured,  and  nothing  appears  to  show  that  fraud 
was  designed  by  the  insured,  a  suppression  of  foots  will  not 
make  void  the  policy:  Fletcher  v.  Commonwealth  Ins.  Co.,  18 
Pick.  419;  Green  v.  Merchants9  Ins.  Co.,  10  Id.  402. 

The  case  before  us  finds  that  the  plaintiff  applied  to  Lan- 
caster, the  agent  of  the  defendants,  for  the  insurance  of  his 
property  at  Manchester.  The  parties  were  then  at  Concord. 
The  plaintiff  informed  Lancaster  that  his  out-building  was  oc- 
cupied as  a  shoe-shop;  that  he  could  not  particularly  describe 
his  own  or  the  surrounding  buildings;  that  he  agreed  to  pay 
Lancaster  for  going  to  Manchester  to  make  the  necessary  sur- 
vey. The  plaintiff  signed  the  blank  application,  which  after- 
ward appeared  to  have  been  filled  out  by  Lancaster;  Lancaster 
procured  a  policy,  founded  upon  said  application  so  made,  and 
forwarded  it  by  mail  to  the  plaintiff,  and  the  plaintiff  received 
it,  relying  upon  it  as  correct  in  all  particulars. 

In  Marshall  v.  Columbian  M.  F.  Ins.  Co.,  27  N.  H.  157,  it 
was  held  that  where  the  application  was  taken  by  the  agent 
of  the  company,  and  he  is  aware  of  the  foots  material  to  the 
risk,  but  which  are  not  set  forth  in  the  application,  the  com- 
pany will  be  charged  with  knowledge,  and  that  under  such 
circumstances  an  unintentional  concealment  or  misrepreeen* 
tation  will  not  make  void  the  policy. 
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Our  statute  law  confirms  the  same  principle,  that  applica* 
turns,  taken  by  the  agents  of  the  companies  in  this  state,  shall 
not  be  void  by  reason  of  any  error,  mistake,  or  misrepresenta- 
tion, unless  it  shall  appear  to  have  been  intentionally  and 
fraudulently  made:  Laws  of  1856,  c.  1662,  sec  6.  The  evident 
object  and  intent  of  this  statute  seems  to  have  been  that  our 
insurance  companies  should  be  bound  by  the  principles  of  good 
faith  and  fair  dealing  with  their  insured,  and  should  not  be 
permitted  to  repudiate  the  acts  and  contracts  of  their  own 
authorised  agents,  but  should  be  bound  by  them,  except  in 
cases  of  manifest  fraud  and  imposition. 

Although  the  agent  Lancaster  may  have  received  a  special 
trust  by  virtue  of  his  engagements  with  the  plaintiff,  yet  we 
think  this  did  not  absolve  him  from  his  responsibility  to  the 
company  that  employed  him.  In  this  case,  the  directors  of 
the  company  receive  from  his  hands  the  application  of  the 
plaintiff,  as  prepared  by  their  agent,  and  it  is  accompanied  by 
what  purports  to  be  a  survey  of  the  buildings,  in  writing. 
They  examine  these,  determine  upon  the  extent  and  nature  of 
the  risk,  assign  it  to  its  appropriate  class,  graduate  the  amount 
thereof,  and  fill  up  the  premium  note,  which  is  assumed  to 
have  been  signed  by  the  plaintiff  in  blank.  The  policy  is  made 
out,  signed  by  the  officers,  and  delivered  to  the  plaintiff  by 
the  agent.  Under  the  circumstances  disclosed  here,  attend- 
ing this  case,  we  see  no  room  for  imputing  blame  or  negligence 
or  fraud  to  the  plaintiff.  His  only  fault  appears  in  placing 
confidence  in  the  ability,  experience,  and  integrity  of  a  trusted 
agent  of  the  defendants.  By  the  permission  or  express  author- 
ity of  the  defendants,  Lancaster  was  clothed  with  the  power 
to  take  applications  of  insurance  for  their  company;  he  was  con- 
stantly employed  to  do  for  others  what  he  undertook  to  do  for 
the  plaintiff,  and  with  the  defendants'  knowledge  and  presumed 
assent.  We  see  no  reason,  therefore,  why  those  who  best  knew 
his  capacity,  or  his  want  of  it,  should  not  bear  the  consequences 
of  his  negligent  acts.  Again,  admitting  the  plaintiff  and  the 
defendants  to  stand  on  the  ground  of  innocent  persons,  and 
one  of  them  must  suffer  through  the  force  of  the  maxim  of 
law,  that  where  one  of  two  innocent  persons  must  suffer  by  the 
fraud,  negligence,  or  misconduct  of  a  third,  they  who  enabled 
that  person  so  to  act  ought  to  be  the  sufferers. 

Although  the  by-laws  of  an  insurance  company  make  the 
person  taking  the  survey  in  his  behalf  the  agent  of  the  appli- 
cant, he  is  still  the  agent  of  the  company  also,  and  the  com- 
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pony  are  bound  by  his  acts:  Angell  A  Ames  on  Ins.,  sec.  470; 
JHSwr  Fbrifc  Central  Ins.  Co.  v.  National  Protection  Ins.  Co.,  20 
Barb.  468;  Ifatfer*  v.  Ifadwon  Co.  Mut.  Ins.  Co.,  11  Id.  624. 

Where  an  application  for  insurance  was  made  by  the  agent 
of  the  company,  who  neglects  to  incorporate  in  it  a  fact  essen- 
tial to  the  validity  of  the  policy,  and  which  he  has  promised 
the  applicant  he  would  so  incorporate,  the  company  are  e*> 
topped  to  set  up  such  omission  as  a  defense  in  an  action  on 
the  policy:  Kelly  r.  Troy  Fire  Ins.  Co.,  3  Wis.  264. 

The  case  of  Campbell  y.  Merchants'  and  Farmer?  Ins.  Con  37 
N.  H.  35  [72  Am.  Dec.  324],  sustains  the  principles  of  this 
and  the  rulings  of  the  judge  who  tried  the  same. 

There  must  therefore  be  judgment  on  the  verdict 
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aw  Assured. — Owing  to  the  manner  in  whieh  the  business  of  insurance 
companies  has  come  to  be  carried  on  in  reoent  tunes,  the  courts  have  been 
iasjefledy  on  principle  as  well  as  from  considerations  of  public  policy,  to  adopt 
the  rale  that  agents  of  JT>r,rM><Mfc  companies  authorized  to  procure  applica- 
tions for  insurance.  m*<1  to  forward  tham  to  the  oomDanies  for  aomTrtanfm 
must  be  regarded  as  the  agents  of  the  insurers,  and  not  of  the  insured,  in  all 
that  they  do  in  preparing  the  application,  or  in  any  representations  they  may 
make  to  the  insured  as  to  the  character  or  effect  of  the  statements  contained 
in  the  application.  In  view  of  the  apparent  authority  wish  which  the  insar* 
companies  clothe  the  agents  whom  they  send  out  to  solicit  business  from 
public,  it  is  held  that  those  dealing  with  them  hare  a  perfect  right  te 
regard  them  as  the  full  and  complete  representatives  of  the  companies  by 
which  they  are  employed,  in  all  that  is  said  and  done  in  regard  to  theapphoa- 
tsen.  Where,  therefore,  such  agents  make  out  applications  incorrectly,  not- 
withstanding the  applicant  has  stated  all  the  acts  correctly,  the  errors  will 
bo  chargeable  to  the  insurer,  and  not  to  the  insured.  The  modern  authorities 
are  practically  unanimous  in  support  of  these  doctrines:  Insurance  Co.  v.  YF3- 
Mnmn,  13  Wall.  222;  Insurance  Co.  v.  Mahone,  21  Id.  162;  New  Jersey  M.  L. 
I.  Co.  t.  Baker,  94  U.  &  610;  New  York  L.  I.  Co.  ▼.  Fletcher,  117  Id.  619;  & 
<L, 22 Cent.  L.  J. 639;  MaUeabUIron  Wort* r. Phamko Ins.  Co.,  25  Conn.  466; 
JMee  v.  Hartford  Co.  M.  F.  L  Co.,  Id.  61;  a  0.,  66  Am.  Dec  663;  Hough*. 
OUyF.  I.  Co.,  29  Id.  10;  Woodbury  Savings  Bank*.  Charier  Oak  Ins.  Co.,  31 
.Id.  517;  Commercial  Ins.  Co.  v.  Spankneble,  62  HL  63;  &  C,  4  Am.  Bap.  682; 
fCsmunercial  Ins.  Co.  v.  Ives,  66  Id.  402;  Lycoming  F.  I.  Co.  r.  Jackson,  83  Id. 
302;  8.  C,  26  Am.  Sep.  386;  Oermania  F.  I.  Co.  v.  JfcJEes,  94  Id.  494;  Sul- 
mnmr.PkeemixIns.  Co.,  8Pao.  Rep.  112,  Sup.  Ct.  of  Kan.,  Oct.,  1885;  JUm 
L.  S.  F.  ds  T.  Ins.  Co.  v.  Olmstead,  21  Mich.  246;  a  0.,  4  Am.  Bap.  483; 
North  American  F.  I.  Co.  v.  Throop,  22  Id.  146;  a  C,  7  Am.  Rep.  638; 
Brandupv.  St.  PaulF.  &  M.  Ins.  Co.,  27  Minn.  393;  Kamsalv.  Minnesota  F. 
M.F.I.Am'n,Zlld.l7;  S.O.,41  Am.  B4&n6;ComU  v.  Hannibal 8.4 1.  Ok, 
43  Mo.  148;  Plantere'  Ins.  Co.  ▼.  Myers,  66  Bliss.  479;  8.  C,  30  Am.  Rep.  521| 
Campbell  ▼.  Merchants9  and  Farmers9  M.  F.  I.  Co.,  SITS.  H.  35;  S.  G.,  72Am» 
Dec,  324;  Patten  v.  Merchants9  and  Farmers'  M.  F.  I.  Co.,  40  Id.  375;  Piano 
w.  Cattaraugus  Co,  M.  I.  Co.,  18  N.  T.  892;  a  0.,  72  Am.  Dec  526;  Rowky 
w.Mmpir*  Ins.  Co.,  36  N.  ¥.  660;  Fiymtr.  SmmUh  L.  I.  Os,,  78  Id.  64% 
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Grattanr.  Mdropo&am  L.  L  Ox,  80  Id.  281;  S.  C.,36Am.  Rep.  617; 
v.  Metropo&am  L.  I.  Co.,  02  Id.  274;  &  a,  44  Am.  Rep.  872;  Dayton 
ssmmCo.  ▼.  Kelly*  24  Ohio  St  840;  &  C,  15  Am.  Rep.  612;  Intmramc*  Ck.  ▼. 
WiUkuns,  39  Id.  584;  a  a,  48  Am.  Rep.  474;  Cfaeaetrtcar  if.  X.  /.  Caw  ▼• 
Pyle,  22  Cent.  L.  J.  460,  Sap.  Ct  of  Ohio,  Jan.,  1886;  CbfemUo 
Co.  r.  Cooper,  50  Fa.  St.  331;  Plmden?  Irmanmee  Co.  r.  Sorrel*  1  But. 
&  a ,  25  Am.  Bop.  780;  Ckmk  r.  Columbia  F.I.  Co.,  I  Cent  L.  J.  465;  JfefM 
▼.  Phcemx  M.  L.LCo.,9  W.  Va.  237;  S.  C.,  27  Am.  Rep.  568; 
Phoemx  Imuran*  Co.,  27  Wis.  608;  &  a,  0  Am.  Rep.  470;  Wk 
mama  F.I.  Co.,  38  ML  842;  Jfayr.  Wmtar*  Amman**  Co.,  15  Ins.  L.  J.  068* 
Bliss  on  life  Insurance,  sea  80;  2  Am.  Lead.  Gam.,  5th  ed.,  017  et  esq. 
The  causes  which  hare  led  to  the  necessity  of  establishing  the  role 
stated  are  thus  forcibly  piosentod  by  Mr.  Justice  Miller  in  delivering 
opinion  of  the  supreme  oonrt  of  the  United  States  in  the  leading  case  of  h> 
Mmm™Compam*Y.WW*$on,13VrdL222,23i:  "It  is  not  to  be  denied  Hast 
the  application,  logically  considered,  is  the  work  of  the  assured,  and  if  salt 
to  himself  or  to  such  assistance  as  he  might  select,  the  person  so 
would  be  his  agent,  and  he  alone  would  be  responsible.  On  the  other 
it  is  well  known  soweD  that  no  court  would  be  justified  in  shutting  its  eyvje 
to  it— that  insurance  companies  organised  under  the  lawe  of  one  state, 
having  in  that  state  their  principal  business  office,  send  these  agents  all  < 
the  land,  with  directions  to  solicit  and  procure  applications  for  policies, 
nishing  them  with  printed  arguments  in  favor  of  the  value  and  necessity  of 
life  insurance,  and  of  the  special  advantages  of  the  oorporation  which  the) 
agent  represents.  They  pay  these  agents  large  commissions  on  the  prcnrisMsa 
thus  obtained,  and  the  policies  are  delivered  at  their  hands  to  the 
The  agents  are  stimulated  by  letters  and  instructions  to  activity  in 
contracts,  and  the  party  who  is  in  this  manner  induced  to  take  out  a  pssky 
rarely  sees  or  knows  anything  about  the  company  or  its  officers  by  whose  as 
is  issued,  but  looks  to  sad  relies  upon  the  agent  who  has  pursuaded  him  te 
effect  insurance  as  the  full  and  complete  representative  of  the  company,  in  set 
that  is  said  or  done  in  making  the  contract.  Has  he  not  a  right  to  so 
him?  It  is  quite  true  that  the  reports  of  judicial  decisions  are  filled  with 
efforts  of  these  companies,  by  their  counsel,  to  establish  the  doctrine 
they  can  do  all  this,  and  yet  limit  their  responsibility  for  the  acts  of 
agents  to  the  simple  receipt  of  the  premiums  and  delivery  of  the  policy, 
argument  being  that  as  to  all  other  acts  of  the  agent  he  is  the  agent  of 
assured.  This  proposition  is  not  without  support  in  some  of  the  earner 
eisions  on  the  subject;  and  at  a  time  when  insurance  oompanies  waited 
parties  to  come  to  them  to  seek  assurance,  or  to  forward  applications 
own  motion,  the  dootrme  had  a  roaanuahle  foundation  to  rest  upon.  But  te 
apply  such  a  dootrme  in  its  full  force  to  the  system  of  selling  policies 
agents,  which  we  have  described,  would  be  a  snare  and  a  delusion, 
as  it  has  done  in  numerous  rwbninr  to  the  grossest  frauds,  of  which  the  in- 
surance corporations  receive  the  benefits,  and  the  parties  supposing  tsMaev 
selves  insured  are  the  victims.  The  tendency  of  the  modern  decisions  hi  tsse 
country  is  steadily  in  the  opposite  direction.  The  powers  of  the  agent  aa% 
sswiMjWfr  no  OTtimsim  with  thn  hnrinoss  intmsted  to  bis  ram,  and  trill  not  he 

mmrvammA  Ky  It mi*a*M««  i»«fc  /wmrnimUfaxI  tn,  tixm  f—m  with  whnm  h*  d— !■  * 

But  ae  soon  as  the  oourts  established  the  doctrine  stated  above,  the 
■nee  oompanies  ingeniously  set  to  work  to  elude  its  effect  by  inserting  h 
policies  a  provision  that  the  application,  by  whomaosver  made,  should  to 
neamadthoactof  the  insured,  and  not  of  the  insurer.    The  form  of  tbiai 
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latum  was  generally  as  follows:  "It  is  a  part  of  this  contract  that  any  pence 
other  than  the  assured  who  may  hare  procured  this  insurance  to  be  taken  by 
this  company  shall  be  deemed  to  be  the  agent  of  the  assured  named  in  the 
policy,  and  not  of  this  company,  under  any  circumstances  whatever,  or  in 
any  transaction  relating  to  this  insurance."    But  this  cunning  device,  by 
which  the  companies  sought  to  make  their  duly  appointed  agents  the  seivants 
of  two  masters,  and  to  impose  upon  their  customers  agents  whom  they  had 
never  selected,  met  with  very  little  consideration  in  the  courts.     The  great 
weight  of  authority  holds  that  such  a  stipulation  cannot  convert 
for  and  in  behalf  of  the  insurer,  and  without  the  authority  of  the 
into  acts  by  which  the  latter  is  bound;  and  that  when  a  person  is  in  tact  the 
agent  of  the  insurer  in  procuring  a  policy,  a  stipulation  in  the  policy  that  the 
person  so  acting  is  to  be  deemed  the  agent  of  the  insured,  and  not  of  the  in* 
surer,  does  not  change  the  met,  but  that  he  still  remains  the  agent  of  the 
company  as  to  the  acts  which  are  done  in  its  behalf:  Insurance  Company  v. 
Wilkinson,  13  Wall.  222;  Commercial  In*.  Co,  v.  Ives,  66  DL  402;  Lycoming  P. 
I.  Co,  t.  Ward,  90  Id.  546;  Union  Ins.  Co*  v.  Ckipp,  93  Id.  96;  Boeteher  T. 
Hawbeye,  47  Iowa,  263;  Sullivan  y.  Phoenix  In*.  Co.,  8  Pac  Rep.  112,  Sup.  Ct 
of  Kan.,  Oct,  1886;  Kausal  v.  Minnesota  F.  M.  F.  I.  Ass'n,  31  Minn.  17; 
8.  C,  47  Am.  Rep.  776;  Planter*' Ins.  Co.  v.  Myers,  65  Miss.  479;  a  a,  39 
Am.  Rep.  521;  Sprague  v.  Holland  Purchase  In*.  Co.,69N.  T.  128;  WkUedr. 
Oermania  F.  I.  Co.,  76  Id.  415;  Master*  v.  Madison  Co.  M.  I.  Co.,  11  Barb. 
624;  Partridge  v.  Commercial  F.  I.  Co.,  17  Hun,  97;  Columbia  Ins.  Go.  v. 
Cooper,  50  Pa.  St  331;  BUenbergerv.  Protectee  M.  F.  I.  Co.,  89  Id.  464;  No* 
sauer  v.  Susquehanna  M.  F.  I.  Co.,  14  Ins.  Law.  J.  913,  Sup.  Ct  of  Pa.,  April, 
1886;  Oans  v.  HU  Paul  F.  &  M.  I.  Co.,  43  Wis.  108;  a  C,  28  Am.  Rep.  635; 
BasstU  v.  American  F.  I.  Co.,  2  Hughes,  631;  Andes  Ins.  Co.  v.  Loehr,  4  Ins. 
L.  J.  466;  May  on  Insurance,  2d  ed.,  sec  140;  Flanders  on  Insurance,  2d  ed., 
212;  contra:  Rohrbacker  v.  Oermania  F.  I.  Co.,  62  N.  T.  47;  and  Alexander  v. 
Oermania  F.  I.  Co.,  66  Id.  464.    But  these  cases  have  been  limited,  if  not 
overruled,  by  the  later  New  York  cases  cited  above. 

Many  of  the  courts  have  criticised  in  severe  terms  the  stipulation  under 
consideration.  Said  the  court  in  Commercial  Ins,  Co.  v.  Ives,  66  HL  402: 
"  There  is  no  magic  power  residing  in  the  words  of  that  stipulation  to  trans- 
mute the  real  into  the  unreal.  A  device  of  mere  words  cannot,  in  a  case 
like  this,  be  imposed  upon  the  view  of  a  court  of  justice  in  the  place  of  an 
actuality  of  fact."  Simrall,  O.  J.,  delivering  the  opinion  of  the  court  in 
Planters'  Ins.  Co.  v.  Myers,  65  Miss.  479,  498,  said:  "The  verbiage  of  this 
condition  is  not  candid;  it  seems  to  have  been  used  with  studied  design  to 
obscure  the  real  purpose.  It  is  a  snare  set  in  an  obscure  place,  well  calcu- 
lated to  escape  notice."  And  again,  at  page  600,  he  said:  "The  object 
is  plainly  to  relieve  the  company  from  all  responsibility  for  the  acts  and 
declarations  of  their  agent,  and  to  make  the  assured  take  the  risk  of  his  errors 
and  mistakes."  Lyon,  J.,  delivering  the  opinion  of  the  court  in  Oans  v.  St. 
PaulF.  AM.  Ins.  Co.,  43  Wis.  108,  113,  said  that  if  this  stipulation  can  sub- 
stitute the  assured  for  the  company  as  the  principal  of  the  agent,  "  then  it  is 
competent  for  a  person  to  make  a  contract  with  his  own  agent,  which  shall 
bind  a  third  party  who  is  a  stranger  to  it,  and  who  never  agreed  to  be  bound 
by  it  This  is  a  manifest  absurdity."  And  Mitchell,  J.,  delivering  the  opin- 
ion of  the  court,  in  Kausal  v.  Minnesota  F.  M.  F.  I.  Ass'n,  31  Minn.  17,  21, 
said:  "If  corporations  are  astute  in  contriving  such  provisions,  courts  will 
take  care  that  they  shall  not  be  used  as  instruments  of  fraud  or  injustice. " 
And  on  page  22  he  added:  "  To  hold  that,  by  a  stipulation  unknown  to  the 
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Insured  at  the  time  ho  made  the  application,  and  whan  ho  relied  upon  the  feet 
that  the  agent  was  acting  for  the  company,  be  could  he  held  ««^— »«nii*  for 
the  mistake!  of  each  agent,  would  be  to  impose  hardens  upon  the  insured 
which  he  never  anticipated.  Hence  we  think  that  if  the  agent  was  the  agent 
of  the  company  in  the  matter  of  making  oat  and  receiving  the  application, 
fee  cannot  be  converted  into  the  agent  of  the  insured  by  merely  calling  him 
each  in  the  policy  subsequently  issued.  Neither  can  any  mere  form  of  words) 
wipe  ont  the  fact  that  the  insured  truthfully  informed  the  insurer,  through 
its  agent,  of  all  matters  pertaining  to  the  application  at  the  time  it  was  made.*9 
It  appears  from  the  authorities  cited  and  quoted  that  the  courts  do  not  up- 
hold the  force  or  validity  of  such  a  stipulation  in  a  policy  of  insurance.  It 
scorn h  to  us  that  reason  and  principle  are  on  the  side  of  the  authorities.  Both 
religion  and  experience  teach  us  that  "no  man  oan  serve  two  masters."  Such 
a  stipulation  attempts  a  logical  and  a  legal  impossibility,  that  is,  to  hare  the 
same  person  guard  two  antagonistic  interests  at  the  same  time.  And  when 
we  take  into  account  the  fact  that  the  agent,  by  hnlding  *n  *h«  /vwip*n yA  puts 
money  in  his  own  purse,  we  are  not  surprised  at  finding,  from  the  cases  re- 
ported, that  he  has  generally  preferred  the  interests  of  the  oompany  to 
those  of  the  assured.  The  fact  that  the  company  issuing  the  policy  is  a 
mutual  company  does  not  affect  the  application  of  the  rule  under  eon* 
eideration:  Columbia  Ins.  Co.  v.  Cooper,  60  Pa.  St  331;  BUm&erg  ▼.  Pre- 
seetft*  if.  F.  I.  Co.,  69  Id.  464.  In  the  case  last  cited,  Trunkey,  J.,  deliver- 
ing the  opinion  of  the  court,  said:  "The  defendant  is  a  mutual  oompany,  and 
holders  of  its  policies  are  members.  Membership  dates  from  <vwi«imm*iai^ 
of  the  contract,  and  not  before.  During  negotiations  for  insurance,  a  mutual 
oompany  occupies  no  other  or  better  position  than  one  organised  on  the  stock 
plan,  and  cannot  profit  by  a  contract  induced  by  the  fraud  of  its  agent,  for 
the  membership  arises  from  and  does  not  precede  the  contract.  As  to  all 
preliminary  negotiations,  the  agent  acts  only  on  behalf  of  the  oompany.  A 
stipulation  in  a  policy  that  if  the  agent  of  the  company,  in  the  transaction  of 
their  business,  should  violate  the  conditions,  the  violation  shall  be  construed 
to  be  the  act  of  the  insured  and  shall  avoid  the  policy,  will  not  render  the 
Insured  responsible  for  the  mistakes  of  the  agent." 

An  instruction  to  an  agent  of  an  insurance  company,  not  communicated  to 
the  applicant,  that  the  agent  in  receiving  the  application  of  the  party  soelring 
insurance  is  to  consider  himself  more  the  agent  of  the  applicant  than  of  the 
company,  does  not  make  him  the  agent  of  the  applicant:  Bobes  v.  Hartford 
Co.  M.  F.  I.  Co.,  25  Conn.  61;  &  0.,  06  Am.  Dec  653.  Delivery  of  a  policy 
by  an  agent  of  the  company  authorised  to  deliver  it  to  the  insured  and  te 
receive  the  premium,  and  the  acceptance  by  him  of  a  note  for  the  premium, 
constitute  a  valid  insurance,  in  spite  of  a  provision  in  the  policy  that  such 
•gent  shall  be  deemed  the  agent  of  the  insured,  and  that  the  insurer  shall  not 
be  liable  until  he  actually  receives  the  premium:  Canon  v.  Jersey  City  F.  I. 
Ox,  43  N.  J.  L.  300;  a  O.,  89  Am.  Rep.  634;  Wooddy  v.  Old  Dominion  It*. 
Co.,  81  Oratt.  302;  &  0.,  81  Am.  Rep.  732.  But  where  an  agent  of  an 
insurance  company  examines  and  inspects  a  building  upon  which  the  owner 
desires  to  effect  an  insurance,  and  afterwards  fills  up  an  application  which  he 
reads  and  explains  to  the  owner,  and  which  is  signed  by  him,  such  agent  is  te 
be  regarded,  with  respect  to  the  application,  as  the  agent  of  the  owner,  and 
not  of  the  company.  And  the  company  will  be  at  liberty  to  set  up  the  false- 
hood of  statements  in  the  application  as  to  the  condition  and  use  of  the  insured 
premises,  as  a  defense  to  an  action  on  the  policy  issued  pursuant  to  such 
application:  PoOavHU  M.  F.  I.  Co.  v.  Fromm,  100  Pa.  8t»  847.    In  the  recent 
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ease  of  New  Torh  L.  I.  Co.  t.  JTeJekr,  117  U.  &  519,  R  01,  22  Cent,  L.  J. 
689,  a  person  applied  in  St  Louis  to  the  agent  of  the  New  York  lilt  In- 
surance Company  for  insoranoe  on  his  life*  The  agent,  under  genera* 
instructions,  questioned  him  on  subjects  material  to  the  risk.  He  gave  an- 
swers which,  if  oorreotly  written  down  and  transmitted  to  the  company, 
would  probably  hare  caused  it  to  decline  the  risk.  The  agent,  without  the 
knowledge  of  the  applicant,  wrote  down  false  answers  which  were  signed  by 
the  applicant  without  reading,  and  by  the  agent  transmitted  to  the  company 
which  assumed  the  risk.  It  was  conditioned  in  the  policy  thai  the  answer* 
were  part  of  it,  and  that  no  statement  to  the  agent  not  transmitted  in  writ- 
ing to  the  company  should  be  binding  on  the  principal.  A  copy  of  the  an- 
swers with  these  conditions  conspicuously  printed  upon  it  accompanied  the 
policy.  The  supreme  court  held  that  the  policy  was  void.  Counsel  for  the 
defendant  in  error  contended  that  this  provision  in  the  policy  wae  nothing 
more  than  an  attempt  to  make  the  solicitor  the  agent  of  the  applicant  instead 
of  the  agent  of  the  insurer,  and  brought  the  ease  within  the  reason  of  /near 
ones  Ob.  v.  Wtikmrnm,  13  WalL  222;  and  Insurance  Oo.  v.  Mdhoae,  21  Id.  152. 
But  Mr.  Justice  Field,  who  delivered  the  opinion,  said  that  the  ease  wan 
Yery  different  from  those  cases,  because  "in  neither  of  these  oases  wae  any 
limitation  upon  the  power  of  the  agent  brought  to  the  notice  of  the  assured.  * 
In  this  case  the  learned  justice  said:  "It  was  his  [the  applicant's]  duty  *•" 
read  the  application  he  signed.  He  knew  that  upon  it  the  policy  would  be 
issued,  if  issued  at  all.  .  .  •  .  It  must  be  presumed  that  he  read  the  applica- 
tion, and  was  cognizant  of  the  limitations  therein  expressed."  See  also  Rgmm 
t.  World  Ins.  Co.,  41  Conn.  168. 

CONCEALMENT  OR  MlBBBTRXSENTATIOH,  EfTOOT  OF  OH  INBUBANCB  POUCT: 

See  Phmb  v.  Cattarcmgm  Co.  M.  L  Co.,  72  Am.  Deo.  628,  note  628,  where 
ether  cases  are  collected* 

Materiality  or  Facts  Ooxgkalxd  ok  MmMrManwrnp  m  ron  Jubt:  See 
BwrriU  v.  Saratoga  Co.  M.  F.  L  Co.,  40  Am.  Deo.  346,  note  951, 

collected. 


Avbby  v.  Bowman, 

[4ft  Nsw  Hamfshibb,  46ft.] 

if  impact  or  Clbbx.  nt  Comtutinq  Aocuumaxb  Amount  or  Dm  abb* 
Goers  doss  kot  Vitiatk  Execution  which  correctly  describes  the  judg- 
ment on  which  it  is  founded. 

Br  Revised  Statutes  or  New  Hamfshibx,  Interest  n  Oollbottblb  ob> 
Execution  issued  after  they  went  into  operation. 

Lbtt  Acquiesced  or  von  Seventeen  Yeabs  will  not  bb  Avocdkd  for  an 
excess  of  seventy-seven  cents  in  the  execution,  inserted  purely  through 
the  carelessness  and  mistake  of  the  clerk,  and  without  any  infam^i^ 
wrong  on  the  part  of  any  one.  In  such  case,  the  ^^  De  niiisjiiiii  eon 
curat  lex,  properly  applies. 

tTbxbb  Exoe8sive  Levt  is  Made  thsouoh  Ebbob  or  Clbbx  nr  Mauno 
Computation  of  the  amount  due,  without  any  intentional  wrong  on  the 
part  of  the  creditor,  the  levy  will  not  be  held  void  on  that  account,  but 
the  creditor,  his  heir  or  representative,  upon  discovering  the  mistake, 
oome  into  a  court  of  equity  and  make  full  compensation  for  the 
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wrong  done,  by  refunding  to  the  debtor  the  amount  of  the  eaoeee  levied, 
with  interest  from  the  time  of  the  levy;  or  by  relinqniihing  so  mueh  of 
the  property  levied  upon  as  would  be  equal  to  the  exoeme  levied. 

Bill  in  equity,  which,  after  alleging  the  facts  stated  in  the 
opinion,  prayed  the  court  to  ascertain  the  amount  of  the  inter- 
est due  on  the  judgment,  and  after  allowing  that  amount 
against  the  error  of  one  dollar  made  by  the  clerk,  to  decree 
that  the  plaintiffs  pay  the  balance,  with  interest  thereon,  to 
the  defendants,  or  if  he  will  not  receive  it,  to  decree  that  the 
plaintiffs  may  bring  the  same  into  court,  and  that  this  may 
be  a  full  and  final  adjustment  as  between  the  parties.  The 
defendants  demurred  specially  to  the  bill,  and  the  cause  was 
submitted  upon  the  bill  and  demurrer.  The  other  facts  are 
stated  in  the  opinion. 

Avery  and  Perky,  for  the  plaintiffs. 
E.  A.  Hibbard,  for  the  defendants. 

By  Court,  Fowlxb,  J.  The  execution  correctly  described 
the  judgment  on  which  it  was  founded,  was  recognized  by  the 
debtor  when  he  chose  an  appraiser  on  his  part,  and  was  valid 
and  effectual,  notwithstanding  the  mistake  of  the  clerk  in  add- 
ing together  the  separate  amounts  of  debt  and  costs  included 
in  .the  judgment.  The  levy  made  upon  it  was  consequently 
valid,  unless  vitiated  by  reason  of  its  being  made  for  too  large 
a  sum:  Morse  v.  Dewey,  3  N.  H.  535,  and  authorities  cited; 
Smith  v.  Keen,  26  Me.  411;  Jackson  v.  Pratt,  10  Johns.  381. 

The  bill  expressly  states,  and  the  demurrer  admits,  that  if 
the  levy  was  for  too  much,  it  was  not  the  fault  of  the  creditor, 
but  an  unintentional  error  of  the  officer,  into  which  he  was  led 
by  the  mistake  of  the  clerk  in  computing  the  aggregate  amount 
of  the  debt  and  costs  in  the  judgment. 

By  the  sixth  section  of  chapter  193  of  the  revised  statutes 
(Comp.  Laws,  496),  which  went  into  operation  March  1, 1843, 
interest  was  payable  and  collectible  by  levy  upon  this  execu- 
tion, although  it  issued  February  27, 1843.  The  new  statute, 
merely  providing  a  new  remedy  for  an  existing  right,  operated 
as  well  upon  executions  already  issued  as  upon  those  issued 
after  it  took  effect:  Willard  v.  Harvey,  24  N.  H.  344. 

The  exact  date  of  the  judgment  is  not  stated  in  the  bill,  but 
as  the  execution  issued  February  27th,  it  must  have  been  at 
early,  at  least,  as  February  25,  1843.  The  levy  was  com* 
menced  March  23,  1843,  and  possession  of  the  land  levied 
upon  delivered  to  the  creditor  August  8,  1843.     The  true 
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amount  of  the  debt  and  costs  in  the  judgment  was  fifty-five 
dollars  and  twelve  cents;  interest  npcm  this  amount  for  twenty- 
five  days  would  be  twenty-three  cents,  which  sum,  at  least, 
most  have  been  collectible  as  interest  upon  the  execution-  If 
the  levy  were  not  in  fact  made  until  about  the  eighth  of  Au- 
gust, when  possession  of  the  premises  was  delivered  to  and 
received  by  the  creditor,  the  interest  would  evidently  amount 
to  considerably  more  than  the  mistake  of  one  dollar  in  com- 
putation by  the  clerk.  But  we  think  that,  the  actual  time  of 
making  the  levy  not  appearing,  interest  can  only  be  reckoned 
to  the  date  of  its  commencement;  60  that  the  levy  must  be 
holden  to  have  been  made  for  an  excess  of  seventy-seven  cents. 

Does  an  excess  of  this  amount  in  a  levy  upon  land,  made 
without  any  intentional  wrong  on  the  part  of  any  one,  purely 
through  the  carelessness  and  mistake  of  the  clerk  in  issuing 
the  execution,  render  the  levy  void?  Shall  a  levy  acquiesced 
in  for  nearly  seventeen  years  be  avoided,  as  between  the  origi- 
nal parties,  for  such  an  error?  It  seems  to  us  clearly  not, 
and  for  several  reasons. 

In  the  first  place,  the  amount  is  so  trifling  that  it  may  well 
be  doubted  whether  any  appreciable  quantity  of  land  was  set 
off  upon  the  execution  on  account  of  this  error;  and  unless 
it  were  shown  affirmatively  that  such  was  the  fact,  the  pie- 
sumption  would  perhaps  be  that  there  was  not.  At  all  events, 
after  an  acquiescence  of  nearly  seventeen  years,  and  the  mak- 
ing of  valuable  improvements  by  the  judgment  creditor,  we 
think  the  maxim,  De  minimis  non  curat  lex,  might  properly 
be  holden  to  apply:  Adams  v.  Keiser,  7  Dana,  208;  Spencer 
v.  Champion,  9  Conn.  536;  Huntington  v.  WincheU}8  Conn.  45 
[20  Am.  Dec.  84];  Jackson  v.  Pratt ,  10  Johns.  381;  Jackson  v. 
Page,  4  Wend.  585;  Jackson  v.  Anderson,  4  Wend.  474;  Jfor- 
rison  v.  Bruce,  9  Dana,  211. 

Again:  it  is  well  settled  in  this  state  and  elsewhere,  that  an 
error,  intentional  or  otherwise,  of  an  officer  in  taxing  his  fees 
for  levying  an  execution,  whereby  the  levy  is  made  for  too 
much,  does  not  avoid  the  levy:  Burnham  v.  Aiken,  6N.E 
806;  Odiorne  v.  Mason,  9  Id.  24;  S turdivant  v.  Frothingham. 
10  Me.  100;  Holmes  v.  Hall,  4  Met  419;  Eastman  v.  Curtis,  4 
Vt.  621.  And  we  can  see  no  reason  why  the  same  principle 
should  not  be  applied  to  a  levy  made  excessive  in  consequence 
of  the  mistake  of  the  officer,  induced  by  an  error  of  the  clerk 
in  making  out  the  execution.  The  creditor  was  in  no  way 
responsible  for  this  error;  there  was  no  intentional  wrong  on 
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the  port  of  any  one;  and  it  would  seem  clearly  wrong  to  visit 
an  innocent  purchaser  with  the  loss  of  an  estate  for  the  un- 
intentional blunder  of  a  clerical  officer,  responsible  for  his 
official  acts.  It  seems  to  us  that  all  the  reasoning  which 
courts  have  suggested  for  nc£  avoiding  a  levy  when  the  excess 
is  attributable  entirely  to  the  mistake  or  misconduct  of  the 
levying  officer,  applies  with  full  force  to  a  levy  made  exces- 
sive entirely  through  the  fault  of  the  clerk  who  issued  the 
execution,  without  design  or  co-operation  of  the  creditor. 

But  to  correct  and  relieve  against  the  consequences  of  acci- 
dents and  mistakes  is  peculiarly  a  matter  for  the  jurisdiction 
of  a  court  of  equity;  and  even  if  the  excess  in  the  present 
case  were  not  to  be  holden  as  too  trifling  to  be  noticed,  or  as 
being  avoided,  as  resulting  from  the  fault  of  the  clerk  only 
in  issuing  the  execution,  we  are  entirely  satisfied  that  where 
there  is  no  designed  wrong  on  the  part  of  a  creditor,  but  a 
mere  mistake  in  fact  as  to  the  true  amount  of  the  judgment 
levied,  induced  by  an  error  of  the  clerk  in  making  up  the 
judgment  and  issuing  the  execution  thereon,  or  otherwise, 
although  the  excess  may  be  of  importance,  the  levy  should 
not  be  holden  void,  but  the  party  aggrieved  be  left  to  his 
remedy  in  equity,  where  a  court  of  chancery,  by  a  proper 
decree,  might  compel  the  creditor  to  relinquish  so  much  of 
the  land  levied  upon  as  would  be  equal  in  value  to  the  amount 
of  the  excess  levied,  or  pay  an  equivalent  therefor  in  money. 
Such  a  course  must  be  entirely  unobjectionable;  would  do  full 
and  exact  justice  to  the  injured  party;  could  harm  no  one, 
and  appears  to  us  a  far  more  just  and  reasonable  mode  of 
adjusting  the  difficulty  and  correcting  the  undesigned  error 
than  any  other:  Hathaway  v.  Hemingway,  20  Conn.  191; 
Huntington  v.  Winchell,  8  Id.  48  [20  Am.  Dec.  84];  Morrison 
v.  Bruce,  9  Dana,  211. 

If,  then,  the  levy  was  good  notwithstanding  the  excess — 
either  because  it  was  too  trifling  to  be  noticed  by  the  law,  or 
because  it  was  the  error  of  the  clerk  without  any  intentional 
wrong  on  the  part  of  the  creditor,  or  because,  though  important 
in  amount,  yet  it  was  the  result  of  no  fault  of  the  creditor,  and 
the  party  aggrieved  had  his  remedy  in  equity  for  a  restoration 
of  the  land  erroneously  taken,  or  its  equivalent — there  surely 
can  be  no  valid  objection,  that  we  can  perceive,  especially  since 
the  statute  of  June  27,  1859,  to  permitting  the  creditor,  his 
heir  or  representative,  whenever  the  mistake  is  discovered,  to 
come  into  a  court  of  equity,  and  there  make  full  compensation 
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for  the  wrong  safferecl,  through  no  fault  on  his  part;  and  this 
compensation  may  be  made  by  refunding  to  the  debtor,  in 
cash,  the  amount  of  the  excess  levied,  with  interest  from  the 
time  of  the  levy,  if  there  be  no  valid  and  sufficient  objection 
to  such  a  course.  Were  the  amount  of  the  error  considerable, 
the  debtor  might  well  be  entitled  to  a  restoration  of  the  land 
erroneously  levied  upon,  if  he  insisted  upon  it. 

With  these  views  the  demurrer  must  be  overruled,  and  un- 
less the  defendants  shall  elect  to  withdraw  it  and  plead  anew 
or  answer,  the  plaintiffs  are  entitled  to  the  relief  prayed  for, 
on  paying  to  the  defendant,  Bowman,  seventy  ■seven  cento,  with 
interest  thereon  from  March  23, 1843. 

Demurrer  overruled. 


Rxobssivb  Levy  undxb  Execution,  Bmoi  on  8m  OUddm  t.  Obese,  M 
Am.  Deo.  690,  note  692,  where  other  eases  are  collected.  If  the  error  m  the 
amount  of  an  execution  is  merely  a  mistake  and  wholly  unintentional,  the 
plaintiff  in  the  suit  will  hold  the  land  set  off  to  him,  but  he  may,  by  proceed- 
ings in  chancery,  be  compelled  to  pay  the  amount  he  has  collected  over  and 
above  his  due:  Page  v.  Jewett,  46  N.  EL  445,  citing  the  principal  case. 

Thb  principal  case  is  ghhd  in  PretooU  v.  PrmeoU,  62  Me.  430,  to  the 
point  that  an  error  in  making  an  erroneous  computation  of  the  amount  dsjs 
on  an  execution  may,  perhaps,  be  rectified;  in  CfQradp  v.  Barnhiad^  23  Gal 
298,  and  m  Hunt  ▼.  Zovdb,  38  Id.  380,  to  the  point  that  a  trifling  excesi  is 
the  amount  of  the  execution  will  not  render  the  levy  void. 


March  v.  Eastern  Bailroad  Company. 

[49  Nsw  Hamtshim,  MS.] 

When  Pasties  Interested  abb  Numerous,  and  Suit  is  ion  Object 
Common  to  All  of  them,  some  of  the  body  may  maintain  a  bul  in  equity 
in  behnlf  of  themselves  and  others  having  a  like  interest;  but  in  all  esssi 
where  one  or  a  few  individuals  of  a  larger  number  institute  a  suit  em 
behalf  of  themselves  and  others,  they  must  expressly  state  in  their  bffl 
that  it  is  filed  as  well  on  behalf  of  other  members  of  the  body  as  of  these 
who  are  really  made  complainants. 

Minority  of  Stockholders  o*  Corporation  mat  Maintain  Sun  n 
Equity  against  the  directors,  against  the  corporation,  and  against  all 
others,  whether  individuals  or  corporations,  assisting  them  or  confederat- 
ing with  them  to  restrain  such  corporation  and  the  directors  thereof 
from  doing  acts  which  amount  to  a  violation  of  charters,  or  to  prerenl 
any  misapplication  of  their  capital  or  profits  which  might  result  in  law 
ening  the  dividends  of  stockholders,  ox  the  value  of  their  shares,  if  tat 
acts  intended  to  be  done  create  what  in  law  is  denominated  a  broach  of 
trust.  And  the  jurisdiction  extends  to  inquire  into  and  enjoin  any  pro- 
ceedings by  individuals  in  whatever  character  they  may  profess  to  act, 
if  the  subject  of  complaint  is  an  implied  violation  of  a  corporate 
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or  the  denial  of  a  right  growing  oat  of  H>  lor  wttoh  there  is  not  em 
stdexgaate  remedy  at  law. 
XvxiamoTioN  or  Corar  of  Kquttt  n  not  Ousted  bt  Aoukhkht  to 
Ajlkttratb  oontained  in  a  lease,  by  which  one  railroad  oompany  leaeei 
its  road  to  another,  where  the  rait  it  brought  by  a  minority  of  the  stock- 
holders in  the  oompany  that  has  leased  its  road,  against  both  oompaniee 
and  their  directors,  and  the  complainants  allege  in  their  bill  that  the 
defendants  are  combining  by  means  of  such  a  reference  to  cheat  them 
oat  of  their  shares  of  a  fond  which  the  one  corporation  holds,  but  which 
in  justice  and  equity  belongs  to  them,  and  which  they  cannot  reach  in 
law  'without  the  aid  of  the  other.    Such  an  agreement  does  not  amount 
to  sv  waiyer  of  the  right  to  sue  on  the  contract*  even  as  between  the  par- 
ties) to  it;  but  even  if  it  did,  it  would  not  follow  that  these  pi*™tifl«  could 
not  sjeek  their  redress  in  equity. 
OocTBap  ov  Fquitt  will  Eniqbgb  Contract  Midi  Aim  to  bh  Pbbjobmkd 
XV  Pobseon  JuBlBDicnoN,  if  it  has  or  can  acquire  Jurisdiction  of  the 


Comer  batcho  Jumbdiction  or  Pabtibs  and  Subject-matter  will  not 

INQUIRE    WHETHER.    EITHER    PARTT    HAS  SUJTIOIENT  PROFNRTT  in  the 

jurisdiction  to  respond  to  the  judgment. 

COUECT     BLAB    JUMBMOTION  TO  RbNDSB  VALID  JUDGMENT  A.OAINST  FOKKfON 

CoBPORATTOTf  which  has  appeared  generally  by  attorney,  or  which  has 
been  sored  with  process  according  to  the  law  of  the  state. 

Bill  in  equity  filed  by  the  plaintiffs  named  therein  in  be- 
half of  themselves  and  all  other  stockholders  in  the  Eastern 
Railroad  in  New  Hampshire,  who  come  in  and  join  in  this] 
suit,  etc.,  against  the  Eastern  Railroad  Company.    The  East- 
ern Railroad  in  New  Hampshire,  Ichabod  Goodwin,  Daniel  P. 
Drown,  Benjamin  T.  Reed,  George  W.  Brown,  and  Stephen  A* 
Chase,  as   defendants.     Jonathan  P.  Robinson   and  Rufds 
Leavitt  came  in  afterwards  and  joined  in  the  suit  as  plaintiffs. 
The  bill  alleged:  1.  The  incorporation  and  organization  of  the 
Eastern  Railroad  in  New  Hampshire;  2.  That  the  plaintiffs 
are  shareholders  in  said  corporation;  3.  That  said  corporation 
was,  by  act  of  the  legislature  of  New  Hampshire,  authorized 
to  lease  its  road  and  appurtenances;  4.  That  pursuant  to  said 
authority,  it  leased  its  road,  rights,  etc.,  to  the  Eastern  Rail- 
road Company,  a  corporation  located  in  Massachusetts,  and 
organized  and  established  under  its  laws  for  ninety-nine  years; 
5.  That  said  Eastern  Railroad  Company,  in  the  lease,  agreed 
to  pay  as  rent  a  share  of  the  net  profits  at  the  same  time  with 
its  dividends  to  its  own  stockholders,  which  should  bear  the 
flame  proportion  to  the  whole  net  profits  that  the  stock  in  the 
New  Hampshire  road  should  bear  to  the  whole  amount  of 
stock  in  both  corporations;  6.  That  if  said  Eastern  Railroad 
Company  should  not  deem  it  expedient  to  pay  a  dividend  to 
'its  own  stockholders,  at  any  time,  they  should,  nevertheless. 
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pay  to  the  Eastern  Railroad  in  New  Hampshire,  semi-annually, 
its  ratable  proportion  of  the  net  income;  7.  That  if  any  dis- 
agreement or  difference  of  opinion  should  arise  between  the 
parties,  it  should  be  settled  by  arbitrators,  selected  as  therein 
provided;  8.  That  the  said  Eastern  Railroad  Company  entered 
under  this  lease,  and  has  received  the  rents  and  profits;  but 
that  since  July,  1854,  it  has  refused  to  pay  rent,  though  it  has 
received  yearly  large  profits,  and  should  have  paid  its  share  to 
the  Eastern  Railroad  in  New  Hampshire;  9.  That  at  the  date 
of  the  lease  the  capital  stock  of  the  Eastern  Railroad  Com- 
pany was  one  million  six  hundred  thousand  dollars,  and  its 
indebtedness  was.  represented  to  be  not  more  than  five  hundred 
thousand  dollars;  10.  That  since  the  making  of  the  lease  said 
Eastern  Railroad  Company  had  engaged  in  divers  specula- 
tions, not  contemplated  by  the  parties,  and  in  excess  of  their 
chartered  powers;  11.  That  said  Eastern  Railroad  Company 
claim  the  right  to  deduct  two  hundred  and  thirty-two  thousand 
seven  hundred  and  eighty  dollars  and  forty-seven  cents,  as 
money  lost  by  the  defalcation  of  their  treasurer;  12.  That  said 
Eastern  Railroad  Company  had  fraudulently  increased  its 
capital  stock  to  two  million  eight  hundred  and  fifty-three  thou- 
sand four  hundred  dollars,  by  expenditures  recklessly  made, 
without  increasing  the  income;  13.  That  the  debt  of  said  com- 
pany had  been  raised  to  more  then  three  million  dollars,  and 
that  within  the  past  four  years  they  had  paid  nearly  nine 
hundred  thousand  dollars  of  this  debt  from  the  net  income; 

14.  That  for  the  last  five  years  the  directors  made  no  attempt 
to  collect  the  rent,  but  have  always  asserted  that  all  the  stipula- 
tions of  the  lease  had  been  complied  with  by  said  company; 

15.  That  at  the  annual  meeting  of  the  Eastern  Railroad  in 
New  Hampshire,  in  July,  1858,  an  attempt  was  made  to  have 
said  rent  collected,  and  a  committee  was  appointed,  who 
reported  a  large  amount  as  due  from  said  Eastern  Railroad 
Company  to  said  Eastern  Railroad  in  New  Hampshire,  on  the 
twelfth  of  July,  1859;  16.  That  at  said  last-mentioned  meet- 
ing, persons  haying  a  much  larger  interest  in  the  Eastern 
Railroad  Company  than  in  the  Eastern  Railroad  in  New 
Hampshire  controlled  the  meeting,  and  elected  the  same 
directors  who  had  for  five  years  refused  to  assert  the  rights  of 
the  Eastern  Railroad  in  New  Hampshire;  that  none  of  them, 
except  one,  were  in  fact  legally  chosen,  though  they  were  all 
declared  so  to  be;  that  these  men,  during  the  past  five 
years,  had  asserted  that  the  Eastern  Railroad  in  New  Hamp- 


June,  1800.]       Mabch  v.  Eastern  R.  R.  Co.  785 

■hire  owed  the  Eastern  Railroad  Company  a  large  sum,  and 
had,  at  the  instance  of  the  directors  of  the  Eastern  Railroad 
Company,  attempted  to  impose  other  large  debts  upon  the 
Eastern  Railroad  in  New  Hampshire;  17.  That  the  whole 
stock  of  said  Eastern  Railroad  in  New  Hampshire  is  divided 
Into  four  thousand  nine  hundred  and  twenty-five  shares;  18. 
That  each  of  the  directors  above  mentioned  has  often  ex- 
pressed the  opinion  that  the  Eastern  Railroad  in  New  Hamp- 
shire has  no  claim  upon  the  Eastern  Railroad  Company;  19. 
That  the  plaintiffs  had  hoped  that  said  meeting  would  have 
been  fairly  conducted,  and  the  terms  of  the  lease  enforced; 
but  the  Eastern  Railroad  Company  and  the  Eastern  Railroad 
in  New  Hampshire  controlled  as  aforesaid,  and  the  said 
directors,  combining  and  contriving,  controlled  said  meeting, 
and  prevented  the  election  of  directors  who  would  truly  represent 
the  interests  of  the  stockholders  in  said  Eastern  Railroad  in 
New  Hampshire,  and  passed  a  vote  putting  the  whole  matter 
of  enforcing  the  terms  of  the  lease  and  collecting  the  rents 
into  the  hands  of  those  deeply  interested  in  and  under  the 
control  of  said  Eastern  Railroad  Company;  20.  That  the  de- 
fendants pretend  that  there  has  been  no  net  income  within 
the  true  meaning  and  intent  of  said  lease;  but  the  plaintiffs 
charge  that  there  have  been  every  year  large  profits  received 
by  the  Eastern  Railroad  Company  that  ought  to  have  been 
paid  over  to  the  Eastern  Railroad  in  New  Hampshire;  21. 
That  the  defendants  pretend  that  by  the  lease  aforesaid  the 
two  corporations  are  one  and  the  same,  and  that  thereby  the 
Eastern  Railroad  in  New  Hampshire  is  bound  by  all  the  acts 
of  the  directors  of  the  Eastern  Railroad  Company;  but  the 
plaintiffs  charge  that  the  Eastern  Railroad  in  New  Hampshire 
had  no  authority  to  make  any  other  agreement  than  said 
lease;  that  by  said  lease  only  the  use  of  the  property  of  the 
Eastern  Railroad  in  New  Hampshire  passed,  and  that  when 
profits  are  earned,  the  Eastern  Railroad  Company  holds  a  part 
thereof  in  trust  for  the  Eastern  Railroad  in  New  Hampshire, 
and  the  stockholders  thereof;  22.  That  the  defendants  pretend 
that  they  will,  in  good  faith,  appoint  arbitrators  to  settle  all 
matters  of  claim  under  the  lease;  but  the  plaintiffs  fear  that, 
under  the  circumstances  stated,  they  will  assent  to  a  wrongful 
disposition  of  the  funds,  and  charge  that  said  directors  only 
intend  to  have  a  fraudulent  reference  under  the  control  of  the 
Eastern  Railroad  Company,  so  as  to  bar  the  rights  of  the 
plaintiffs;  28.  The  plaintiffs  pray  for  an  answer,  and  that 
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the  books  of  Hie  Eastern  Railroad  in  New  Hampshire  be  pro- 
duced, for  an  account  of  the  sums  due  according  to  the 
of  the  lease,  to  be  paid  by  decree  of  the  court  to  the 
Railroad  in  New  Hampshire,  to  be  distributed  according  to  law, 
or  that  the  proportion  thereof  belonging  to  the  plaintiffs  be 
paid  over  to  them,  with  interest  from  the  time  it  became  due; 
that  in  rendering  such  account  the  Eastern  Railroad  Com- 
pany may  be  prohibited  from  deducting  anything  for  losses  by 
defalcation  of  its  officers,  interest,  or  other  charges  not  within 
the  true  meaning  and  intent  of  the  lease;  and  that  in  the 
adjustment  the  Eastern  Railroad  Company  may  be  allowed 
only  the  amount  of  capital  stock  issued  by  them  at  the  time 
of  making  the  lease,  with  such  slight  additions  as  were  then 
contemplated;  and  that  the  defendants  be  restrained  from 
making  any  settlement  of  these  matters  in  controversy,  or 
from  entering  into  any  reference  to  arbitration  of  them  with- 
out leave  of  court,  and  for  further  relief!    The  Eastern  Rail- 
road Company  demurred  on  the  following  grounds:  "1.  That 
this  court  ought  not  to  have  or  take  further  cognisance  of  this 
suit  as  to  them,  because  they  say  that  the  said  supposed  cause 
of  suit,  each  and  every  one  of  them  (if  any  such  have  accrued 
to  the  complainants),  accrued  out  of  the  jurisdiction  of  this 
court,  that  is  to  say,  within  the  commonwealth  of  Massa- 
chusetts; 2.  That  the  said  complainants  have  not,  by  their 
said  bill,  made  such  a  case  as  entitles  them  in  a  court  of 
equity  to  any  discovery  from  these  defendants,  or  to  any  relief 
against  them  as  to  the  matters  contained  in  said  bill,  or  any 
of  such  matters."    The  other  defendants  filed  an  answer,  in 
which  they  assert  and  insist  that  the  court  has  not  jurisdiction 
of  the  subject-matter  of  the  complainants'  MIL    The  other 
facts  appear  from  the  opinion. 

Hackett,  for  the  Eastern  Railroad  Company. 
Rollim,  for  the  complainants. 

By  Court,  Sabgent,  J.  As  we  are  not  to  deckle  this  case 
upon  the  bill  and  answer,  as  between  any  of  the  parties,  bet 
all  the  questions  raised  thereon  are  still  open,  and  to  be  con- 
sidered and  settled  upon  their  merits  hereafter,  it  is  not  mate- 
rial to  consider  the  answer  of  those  parties  who  have  made 
one,  in  order  to  settle  the  questions  now  before  us.  This 
answer  has,  therefore,  been  omitted  in  stating  the  case,  exospt 
bo  far  as  it  objects  to  the  jurisdiction  of  this  court;  and  tMs 
portion  of  the  answer  was  stated  only  because  it  oontains, 
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«tantially,  meet  of  the  positions  relied  upon  by  the  Ea 
Bailroad  Company  to  sustain  their  demurrer,  though 
other  poeitionfl  are  taken  in  argument,  such  as  that  ther 
not  proper  parties  to  the  bill,  etc.  So,  also,  the  provisio 
the  lease  are  omitted  in  the  statement  of  the  case,  except 
portions  as  are  stated  in  the  bill,  which  appear  to  be  sub 
tially  correct  In  considering  the  questions  now  befbr 
which  are  only  those  raised  by  the  demurrer  of  the  Ea 
Railroad  Company,  we  are  to  take  the  facts  as  stated  ii 
bill  to  be  admitted.  The  questions  raised  by  this  dem 
seem  to  relate  solely  to  the  jurisdiction  of  the  court, 
though  some  of  the  positions  relied  upon  are  taken  unde 
first  cause  assigned  in  the  demurrer,  others  are  evidently  1 
under  the  second  cause,  as  there  stated. 

It  is  claimed  by  the  Eastern  Railroad  Company:  1. 
this  court  has  not  jurisdiction  over  the  Eastern  Railroad  < 
pany,  a  foreign  corporation,  existing  without  the  limits  ol 
state;  2.  That  the  contract  set  forth  in  the  bill  was  to  be 
formed  in  Massachusetts,  and  therefore  the  court  hae 
jurisdiction  of  the  subject-matter;  3.  That  the  jurisdicti 
the  court  is  ousted  by  the  agreement  to  refer  or  arbitrate, 
tained  in  the  indentures;  4.  That  the  Eastern  Railroad  < 
pany  is  not  answerable  to  the  stockholders  of  the  Ea 
Railroad  in  New  Hampshire,  but  only  to  the  corporatio 
That  the  plaintiffs  have  a  full  and  perfect  remedy  at  lai 
mandamus,  and  therefore  this  court  has  no  jurisdictio 
That  there  are  no  proper  parties  to  the  bill,  so  as  to  give 
court  jurisdiction. 

In  considering  these  questions  it  may  be  convenient  to  t 
pose  their  order,  and  begin  with  the  last 

L  Are  these  plaintiffe  proper  parties  to  commence  and  i 
cute  these  proceedings?  It  is  suggested  in  the  argument 
the  bill  should  be  dismissed  because  the  other  stockho 
are  not  made  parties.  But  it  is  well  settled  that  wha 
parties  interested  are  numerous,  and  the  suit  is  for  an  € 
common  to  them  all,  some  of  the  body  may  maintain  a  b 
behalf  of  themselves  and  others  having  a  like  interest,  b 
all  cases  where  one  or  a  few  individuals  of  a  large  nu 
institute  a  suit  on  behalf  of  themselves  and  others,  they 
so  describe  themselves  in  the  bill.  This  rule  applies  to  s 
holders  in  a  corporation  as  well  as  a  private  compan 
partnership:  Danidl's  Ch.  Pr.  290,  291;  Story's  Eq.  PL, 
107, 109, 110,  111,  118,  115;  WaUworth  v.  Holt,  4  MyL 
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686;  Brightley's  Bq.  Jur.  529;  Adams's  Eq.  319,  32a  Nor  is 
this  in  contravention  to  the  general  role,  that  in  equity  all 
persons  most  be  made  parties  who  have  an  interest  in  the 
result;  but  when  the  parties  are  very  numerous,  as  a  matter  of 
convenience,  and  to  prevent  abatements  by  death,  and  the 
nonjoinder  of  unknown  parties,  the  court  will  permit  a  few  to 
represent  the  whole,  and  in  that  case  the  bill  should  expressly 
state  that  it  was  filed  as  well  on  behalf  of  other  member*  as 
of  those  who  are  really  made  complainants:  Edwards  on 
Parties,  40. 

A  shareholder  in  an  incorporated  company  may  file  a  bill 
in  the  behalf  of  himself  and  all  the  other  stockholders,  to  re- 
strain the  directors  from  committing  a  breach  of  trust,  as  by 
making  a  contract  of  guaranty  in  behalf  of  the  corporation 
which  they  were  not  empowered  by  the  charter  to  make,  or 
committing  other  clear  excess  of  chartered  powers:  Coleman 
v.  Eastern  Counties  Railway,  10  Beav.  1;  Angell  &  Ames  on 
Corp.,  sec.  312. 

It  is  now  no  longer  doubted,  either  in  England  or  the  United 
States,  that  courts  of  equity  in  both  have  a  jurisdiction  over 
corporations,  at  the  instance  of  one  or  more  of  their  members, 
to  apply  preventive  remedies  by  injunction  to  restrain  those 
who  administer  them  from  doing  acts  which  would  amount  to 
a  violation  of  charters,  or  to  prevent  any  misapplication  of 
their  capital  or  profits  which  might  result  in  lessening  the 
dividends  of  stockholders  or  the  value  of  their  shares,  as  either 
may  be  protected  by  the  franchises  of  a  corporation — if  the 
acts  intended  to  be  done  create  what  in  law  is  denominated  a 
breach  of  trust.  And  the  jurisdiction  extends  to  inquire  into 
and  to  enjoin,  as  the  case  may  require  that  to  be  done,  any 
proceedings  by  individuals  in  whatever  character  they  may 
profess  to  act,  if  the  subject  of  complaint  is  an  implied  viola- 
tion of  a  corporate  franchise,  or  the  denial  of  a  right  growing 
out  of  it,  for  which  there  is  not  an  adequate  remedy  at  law: 
Dodge  v.  WooUey,  18  How.  341,  and  cases  cited. 

In  Robinson  v.  Smith,  8  Paige,  233  [24  Am.  Dec.  212],  a 
principle  is  laid  down  that  seems  applicable  to  this  case  as 
here  stated  by  these  complainants.  If  the  directors  of  a  corpo- 
ration refuse  to  prosecute,  by  collusion  with  those  who  had 
made  themselves  answerable  by  their  negligence  or  fraud,  or 
if  the  corporation  was  still  under  the  control  of  those  whc 
must  be  made  the  defendants  in  the  suit,  the  stockholders, 
who  are  the  real  parties  in  interest,  would  be  permitted  to  fCe 
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a  bill  in  their  own  names,  making  the  corporation  a  party  de- 
fendant. And  if  the  stockholders  were  so  numerous  as  to 
render  it  impossible  or  very  inconvenient  to  bring  them  all 
before  the  court,  a  part  might  file  a  bill  in  behalf  of  them- 
selves and  all  others  standing  in  the  same  situation:  See  also 
CocVbum  v.  Thompson,  16  Ves.  821;  Good  v.  BUwitt,  18  Id 
897;  Whitney  v.  Mayo,  15  111.  251;  Wood  v.  Draper,  24  Barb. 
187,  and  authorities  cited. 

The  effect  of  this  proceeding  in  this  way  is  to  avoid  the  very 
multiplicity  of  suits  complained  of;  for  eve^r  stockholder,  no 
matter  in  what  jurisdiction  he  resides,  may,  if  he  please,  in 
some  way  become  a  party  to  this  proceeding  without  commenc- 
ing a  new  suit  either  in  his  own  or  any  other  jurisdiction;  nor 
are  any  of  the  stockholders  left  out  and  not  made  parties  to 
this  proceeding,  as  the  defendants  complain,  because  not  only 
the  directors,  as  individuals,  but  the  Eastern  Railroad  in  New 
Hampshire,  are  made  parties  as  defendants,  and  those  stock- 
holders in  this  last-mentioned  road  who  do  not  desire  to  come 
in  as  plaintiffs  here,  are  of  course  represented  by  and  in  the 
corporation  as  defendants.  All  the  stockholders  in  this  road 
who  are  satisfied  with  the  proceedings  of  the  directors,  either 
from  the  fact  that  they  have  a  greater  interest  in  the  Eastern 
Railroad  Company  than  in  the  New  Hampshire  corporation, 
or  from  any  other  cause,  are  represented  here  as  members  of 
the  corporation,  and  under  the  corporation  which  is  made  a 
party;  but  all  those  whose  interests  are  adverse  to  those  of  the 
corporation,  as  now  managed  and  controlled,  and  who  do  not 
wish  to  be  defendants  as  members  of  the  corporation,  can,  in 
this  mode  of  proceeding,  become  plaintiffs  if  they  wish.  If 
these  plaintiffs  had  omitted  to  make  the  corporation  of  which 
they  are  members  a  party  defendant,  then  there  would  be 
reason  for  the  position  assumed  that  all  the  stockholders  are 
not  parties,  but  all  are  either  actual  parties  to  the  record,  or 
are  properly  represented  by  those  who  are  parties,  and  may 
become  plaintiffs  if  they  are  dissatisfied  with  their  position 
as  defendants  as  members  of  the  company. 

II.  The  position  that  a  mandamus  would  be  an  adequate 
remedy  at  law,  and  that  therefore  these  proceedings  are  unau- 
thorized, does  not  seem  to  be  relied  on  by  the  defendants* 
counsel,  as  it  has  not  been  alluded  to  in  their  argument.  How 
would  a  mandamus  meet  the  difficulty  here  complained  of? 

The  plaintiffs  complain  that  they  do  not  get  their  dividends, 
but  they  admit  that  the  Eastern  Railroad  in  New  Hampshin 
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has  nothing  to  divide,  and  can  divide  nothing.  The  ^nmpJaSnt 
is  that  the  dues  of  the  company  are  not  collected,  and  they 
seek  a  remedy  for  that  difficulty,  yet  how  can  this  court  com* 
pel,  by  mandamus,  the  Eastern  Railroad  Company  to  pay  over, 
if  the  court  has  no  jurisdiction  over  said  company  in  the  pees* 
ent  proceeding? 

But  suppoee  they  have  jurisdiction,  and  issue  the  mandamm 
to  that  company,  they  have  nothing  in  their  hands,  as  they 
say,  to  pay  over,  and  the  Eastern  Railroad  in  New  Hampshire 
and  their  directors  say  the  same.  How  could  the  court,  as  a 
court  of  law,  order  one  corporation  to  pay  over  any  money  to 
another,  when  the  corporation  ordered  to  pay  denied  the  in- 
debtedness, and  the  other  to  whom  the  money  was  to  be  paid 
admitted  there  was  nothing  due,  and  made  no  claim?  The 
complaint  and  fear  of  these  plaintiffs  is  that  the  business  will 
be  so  managed  between  these  corporations,  which  are  both 
alleged  to  be  managed  and  controlled  by  the  same  interest, 
that  their  remedy  will  be  forever  defeated.  We  see  no  reason, 
if  the  facts  shall  prove  as  stated  in  the  bill,  why  the  case  is 
not  a  proper  case  of  equity  jurisdiction,  and  one  for  which,  at 
common  law,  there  is  no  adequate  remedy. 

HI.  The  next  objection,  that  the  Eastern  Railroad  Company 
is  not  answerable  to  the  stockholders  of  the  Eastern  Railroad 
in  New  Hampshire,  but  only  to  the  corporation,  is  not  urged 
in  the  argument,  and  we  are  unable  to  see  any  ground  upon 
which  it  can  rest;  for  it  is  difficult  to  see  why,  if  the  court  have 
jurisdiction  over  that  corporation  as  well  as  the  one  in  New 
Hampshire,  that  company,  as  well  as  the  other,  should  not  be 
held  to  answer  to  these  plaintiffs,  since  the  charge  is  that  the 
Eastern  Railroad  Company,  together  with  the  Eastern  Rail- 
road in  New  Hampshire,  representing  a  majority  of  its  stock- 
holders, who  are  also  alleged  to  be  in  the  interest  of  the  Eastern 
Railroad  Company,  and  the  directors  of  the  New  Hampshire 
road,  are  all  together,  and,  by  common  consent,  and  with  one 
common  design  and  purpose,  under  color  of  a  contract  between 
the  two  roads,  illegally  and  in  law  fraudulently  misapplying 
the  funds  belonging  to  both  corporations  in  such  a  way  as  not 
only  to  lessen,  but  absolutely  destroy,  all  profits  of  the  Eastern 
Railroad  in  New  Hampshire,  and  swallow  up  all  its  income,  to 
the  injury  of  these  plaintiffs,  when,  but  for  such  illegal  misap- 
plication, there  would  be  large  amounts  due  from  said  Eastern 
Railroad  Company  to  the  Eastern  Railroad  in  New  Hampshire, 
to  which  they  would  be  entitled  proportionably  with  other 
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stockholders,  as  dividends,  according  to  the  true  intent  and 
meaning  of  the  indentures  between  them.  Why,  then,  are 
they  not  both  answerable  alike  to  these  plaintiffs,  if  either  is 
so  answerable?  And  there  would  seem  to  be  something  strange 
in  the  position  that  these  plaintiffs  have  no  claim  on  this  rent, 

cept  through  the  Eastern  Railroad  in  New  Hampshire.  The 
iffs'  position  is,  that  these  two  roads  are  combining  to 
cheat  them,  by  an  arrangement  between  themselves,  of  a  fund 
which  they  hold  in  trust  for  the  benefit  of  the  plaintiffs  and 
others.  The  plaintiffs  ask  that  an  account  may  be  taken  of 
this  fund,  and  the  Eastern  Railroad  Company  may  be  ordered 
to  pay  its  share  to  the  Eastern  Railroad  in  New  Hampshire, 
and  the  latter  required  to  divide  it  to  the  plaintiffs  and  others 
interested.  Now,  if  the  facts  are  bo — and  in  considering  this 
question  upon  the  demurrer,  they  are  to  be  assumed  to  be  so — 
would  not  these  plaintiffs  have  some  claim  for  relief  as  well 
against  the  one  company  as  the  other? 

IV.  Is  the  jurisdiction  of  this  court  ousted  by  the  agreement 
to  arbitrate  contained  in  the  indentures?  An  agreement  to 
refer  any  matter  of  dispute  that  may  hereafter  arise  between 
the  parties  is  not  unusal  in  contracts  of  insurance,  of  partner- 
ship, or  for  the  construction  of  buildings  or  other  works.  But 
such  agreements  do  not  bar  the  parties  of  their  remedies,  either 
by  action  at  law  or  by  suit  in  equity  upon  such  contracts; 
neither  will  such  agreements  be  specifically  enforoed  in  equity: 
Smith  v.  Boston,  C,  &  M.  Railroad,  36  N.  H.  487;  so  that  this 
objection  would  be  without  weight  if  this  were  a  proceeding 
between  the  parties  to  the  indenture. 

Either  party  might  commence  and  maintain  an  action  at 
law,  or  a  suit  in  equity,  upon  the  indenture,  against  the  other 
party  thereto,  notwithstanding  this  agreement  to  refer;  much 
lees  can  these  plaintiffs  be  barred  from  maintaining  this  suit, 
by  an  agreement  to  which  they  were  not  parties,  but  which 
has  been  made  between  the  two  defendants.  We  have  seen 
that  these  plaintiffs  are  proper  parties,  bringing  this  bill  in 
behalf  of  themselves  and  all  others,  stockholders  in  the  New 
Hampshire  road,  who  may  wish  to  join  them,  against  both 
these  railroad  corporations.  The  agreement  to  refer  is  be- 
tween two  co-defendants.  And  can  agreements  between  two 
adverse  parties  bind  these  plaintiffs,  or  preclude  them  from  re- 
sorting to  their  equitable  remedies  for  redress?  It  therefore 
becomes  immaterial  to  inquire  whether  these  oompaniee  had, 
before  the  bringing  of  this  bill,  agreed  in  writing  upon  an 
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arbitration  and  appointed  arbitrators,  as  is  suggested  in  the 
argument  of  counsel,  or  not  until  afterward.    If  it  had  been 
done  before  the  filing  of  this  bill,  it  could  make  no  difference. 
Two  referees  only  have  been  agreed  on,  while  three  are  re- 
quired; no  hearing  has  been  had,  and  no  notice  given  of  any; 
and  if  it  would  be  unjust  to  allow  a  reference  to  be  entered 
into  by  unfriendly  directors,  by  which  the  plaintiffs*  rights 
should  be  in  effect  definitively  and  forever  settled,  in  their 
absence  and  without  a  hearing,  it  could  not  be  less  unjust  to 
allow  such  a  reference  to  proceed  under  the  circumstances 
stated.    And  that  it  would  be  unjust  to  allow  it  to  be  entered 
into  is  apparent,  when  we  examine  the  nature  of  the  claim 
which  these  plaintiffs  set  up.    They  claim  to  be  stockholders 
in  the  Eastern  Railroad  in  New  Hampshire;  that  the  Eastern 
Railroad  Company  are   bound   by  contract  to   pay   semi- 
annually certain  rents  to  their  road,  which  the  directors  of  that 
road  are  bound  to  divide  and  pay  over  to  them  and  others; 
that  from  some  mistake  or  misapprehension,  or  from  wrong 
intentions,  the  directors  do  not  collect  this  rent,  though  a 
large  amount  of  it  is  due,  and  has  been  for  some  five  years  ac- 
cumulating, but  that  the  directors  are  disposed  to  yield  to 
the  unjust  claims  of  the  Eastern  Railroad  Company,  and  give 
up  said  rent  to  them,  to  the  injury  of  the  plaintiffs  and  others. 
The  plaintffs  also  say  that  these  directors  openly  avow  that 
they  are  of  opinion  that  there  is  no  just  claim  for  rent,  either 
on  the  part  of  the  Eastern  Railroad  in  New  Hampshire  or 
these  plaintiffs;  and  the  plaintiffs  are  desirous  that  this  ques- 
tion should  not  be  settled  by  those  who  have  no  faith  in  their 
claim,  and  who  would  be  willing  to  admit  it  all  away,  and 
must  necessarily  do  so,  if  they  were  to  take  the  same  positions 
before  the  referees  which  they  have  heretofore  done,  nor  by 
referees  selected  by  them,  and  before  whom  the  plaintiffs  and 
other  shareholders  would  have  no  claim  to  be  heard.    And  it 
is  against  any  liability  to  have  these  claims  thus  improperly 
and  unfairly  adjudicated,  that  they  ask  the  interference  of 
this  court;  and  if  they  are  entitled,  as  they  allege,  to  four 
hundred  and  six  shares  out  of  the  four  thousand  nine  hundred 
and  twenty-five,  the  whole  amount  of  shares  in  that  corpora- 
tion, thus  owning  nearly  one  twelfth  of  all  the  stock,  to  say 
nothing  of  those  who  have  come  in  as  plaintiffs  the  present 
term,  it  would  seem  that  they  ought  to  have  a  hearing  some- 
where, before  the  question  is  finally  decided  against  them. 
It  is  insisted  that  this  agreement  to  refer  is  of  the  essence  of 


June,  I860.]       March  v.  Eastern  R.  R.  Co.  743 

the  contract,  an  ingredient  and  consideration  of  it,  and  that  it 
amounts  to  a  waiver  of  the  right  to  sue  either  at  law  or  in 
equity.  It  is  not  to  be  denied  that  this  agreement  was  an 
ingredient  and  consideration  of  the  lease;  and  it  may  have 
been  an  important  ingredient  and  consideration  of  it,  but  it 
can  hardly  be  correctly  said  to  be  of  the  essence  of  the  con- 
tract It  is  merely  incidental  and  collateral.  It  may  be  struck 
out,  and  the  contract  in  all  its  essential  parts  and  features 
would  not  be  affected.  By  law,  such  an  agreement  does  not 
amount  to  a  waiver  of  the  right  to  sue  upon  the  contract,  even 
as  between  the  parties  to  it.  But  suppose  it  were  otherwise, 
and  that  all  the  defendants'  positions  in  regard  to  this  agree- 
ment to  refer  were  correct,  what  consequence  would  result  in 
this  case?  Neither  of  the  parties  to  the  indenture  have  com- 
menced suits  at  law  or  in  equity,  nor  have  they  any  desire  to 
do  so.  One  cause  of  complaint  is,  that  they  are  too  willing  to 
refer,  and  that  they  are  combining,  by  means  of  such  a  refer- 
ence, to  cheat  the  plaintiffs  of  their  shares  of  a  fund  which 
the  one  corporation  holds,  but  which,  in  justice  and  equity, 
belongs  to  them,  and  which  they  cannot  reach  in  law  without 
the  aid  of  the  other.  And  if  the  Eastern  Railroad  in  New 
Hampshire  were  barred  to  sue  at  law  or  in  equity,  it  would 
not  follow  that  the  plaintiffs  may  not  seek  their  redress  in 
court. 

V.  That  the  contract  set  forth  was  to  be  performed  in  Massa- 
chusetts; or,  in  the  words  of  the  demurrer,  "that  the  supposed 
causes  of  suit,  and  each  and  every  of  them  (if  any  such  have 
accrued  to  the  complainants)  accrued  out  of  the  jurisdiction 
of  this  court,  that  is  to  say,  within  the  commonwealth  of  Massa- 
chusetts." It  does  not  appear,  from  anything  in  the  bill  or 
the  indentures,  where  the  contract  was  made,  or  where  the 
indentures  were  signed,  or  where  the  contract  was  to  be  per- 
formed, in  any  particular,  except  at  the  close  of  the  first  arti- 
cle of  the  agreement  in  said  indentures,  where  it  is  stipulated 
that  the  rent  which  was  reserved  to  the  Eastern  Railroad  in 
New  Hampshire  should  be  paid  to  the  treasurer  thereof,  who 
shall  demand  and  receive  the  same  at  the  residence  of  the 
treasurer  of  the  said  Eastern  Railroad  Company.  But  it  is 
not  shown  nor  stated  whether  the  residence  of  the  treasurer  of 
said  company  is  in  New  Hampshire  or  in  Massachusetts,  nor 
is  there  anything  before  us  to  show  how  that  fact  is.  But  in 
our  view  that  is  wholly  immaterial. 

1.  Let  us  suppose  that  this  contract  was  made  in  Massa- 
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chusetts,  and  by  it»  terms  was  to  be  performed  there.  Does  it 
follow  that  no  action  could  be  maintained  upon  it  in  any  other 
jurisdiction,  if  both  the  parties  are  properly  there?  That  can- 
not be  claimed,  far  it  is  well  settled  that  actions  founded  upon 
contracts  are  transitory,  though  made  and  even  stipulated  t» 
be  performed  out  of  the  kingdom.  To  be  sure,  the  general 
rule  is  to  be  applied  in  such  cases  that  the  Ux  loci  contractu*  is 
to  govern  in  the  interpretation  of  the  contract;  but  an  action 
or  bill  in  equity  may  be  brought  upon  the  contract  anywhere, 
where  the  parties  are  or  can  be  made  subject  to  the  jnrisdifr* 
tion  of  the  court  Debitum  et  contractu*  *unt  mdUu*  lodr 
Broom's  Legal  Maxims,  414,  note  3;  1  Smith's  Lead.  Caa.  840; 
Story's  Confl.  L.9  sec.  862,  p.  299. 

2.  But  it  is  said  that  the  property  on  which  the  decree  of 
the  court  is  to  operate,  if  obtained,  is  not  in  this  jurisdiction, 
and  therefore  the  court  cannot  act    Now  suppose  this  to  be  so; 
suppose  there  is  some  specific  fund  out  of  which  the  money 
claimed  by  these  plaintiffs  must  be  paid,  if  paid  at  all,  and 
that  fund  and  the  person  having  the  charge  of  it,  and  whose 
duty  it  would  be  to  pay  it,  are  all  out  of  the  territorial  juris- 
diction of  the  court;  that  makes  no  difference,  provided  the 
court  has  or  can  acquire  jurisdiction  of  the  parties  themselves. 
For  while  the  property  is  not  within  the  jurisdiction,  but  the 
party  sued  as  defendant  is  within  reach  of  their  process,  a 
court  of  equity  will  take  jurisdiction,  and  compel  the  party  to 
do  right  by  remedies  directed  against  his  person:  Great  Fall* 
Mfg.  Co.  v.  Wortter,  23  N.  EL  462,  and  cases  cited.    But  these 
principles  really  have  no  application  to  this  case,  because  the 
facts  are  not  as  we  have  above  supposed.    There  is  here  no 
specific  fund  from  which  payment  of  this  claim  must  be  made, 
if  made  at  all.    Here  the  bill,  so  far  as  the  Eastern  Railroad 
Company  is  concerned,  is  for  the  enforcement  of  a  merely  per- 
sonal contract  for  the  payment  of  money;  and  whether  these 
plaintiffs  seek  to  recover  upon  the  ground  of  fraud,  of  trust,  or 
of  contract,  is  entirely  immaterial,  since,  upon  either  ground, 
they  stand  well  in  a  court  of  equity.    For  in  cases  of  fraud, 
trust,  or  of  contract,  the  jurisdiction  of  a  court  of  chancery  is 
sustainable,  wherever  the  person  be  found,  although  lands  not 
within  the  jurisdiction  of  that  court  be  affected  by  the  decree: 
Masrie  v.  Watts,  6  Cranch,  148.    The  court  of  chancery  has 
jurisdiction  to  enforce  the  performance  of  contracts  made  be- 
tween foreigners  and  in  a  foreign  country,  although  the  defend* 
ant  is  only  temporarily  within  the  jurisdiction  of  the  court  at 
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the  time  of  the  service  of  the  process  upon  him:  MRteheU  t. 
Bunchy  2  Paige,  606  [22  Am.  Dec.  669]. 

But  from  the  facta  stated  in  the  hill,  it  would  seem  that  there 
was  no  lack  of  property  of  the  Eastern  Railroad  Company 
within  the  jurisdiction  of  the  court,  by  means  of  and  upon 
which  the  orders  and  decrees  of  the  court  might  readily  be 
enforced.  There  is  a  class  of  actions  in  their  nature  local, 
because  of  the  peculiar  nature  and  situation  of  the  property 
which  is  the  subject-matter  of  the  litigation,  and  in  such  cases 
courts  of  equity  take  jurisdiction  of  the  suit,  because  the  prop- 
erty is  within  the  jurisdiction,  though  the  person  to  be  affected 
is  elsewhere,  and  though  no  jurisdiction  has  been  acquired 
over  such  person.  In  such  cases,  the  courts  are  said  to  enforce 
their  decrees  in  rem,  and  not  in  perwnam.  But  the  case  before 
us  is  far  from  coming  within  that  class  of  cases. 

8.  But  suppose  that  all  the  positions  of  the  defendants  were 
correct,  as  to  the  contract  being  made  and  to  be  performed  in 
Massachusetts,  and  that,  therefore,  the  court  had  not  jurisdic- 
tion to  enforce  the  contract,  and  that  the  property  or  fund  to 
be  affected  by  the  decree  of  the  court  was  without  the  jurisdic- 
tion, and  that  therefore  the  court  could  not  act  to  enforce  the 
contract  as  between  the  parties  to  it,  yet  these  plaintiffs  still 
might  stand  well  enough  here,  as  the  foundation  of  their  claim 
is  not  upon  the  contract  entered  into  between  the  two  defend- 
ant companies,  as  these  plaintiffs  were  no  parties  to  that  con- 
tract; but  they  are  seeking  redress  of  these  defendants  because 
they  have  misapplied  the  funds  in  their  hands,  and  appropri- 
ated them  for  illegal  purposes,  contrary  to  equity  and  good 
conscience,  and  contrary  to  the  terms  of  the  agreements,  even 
between  the  defendants  themselves,  whereby  the  plaintiffs  are 
deprived  of  their  share  of  the  rents  and  income  which  equita- 
bly belong  to  the  New  Hampshire  road,  but  which  the  Eastern 
Railroad  Company  have  either  fraudulently  expended,  or  else 
now  hold  in  trust  for  the  benefit  of  these  plaintiffs,  and  others 
interested;  so  that  these  plaintiffs  do  not  stand  in  the  position 
of  a  party  to  a  contract,  trying  to  enforce  that  contract  in 
court,  but  in  vindicating  their  own  rights  they  ask  that  the 
defendants  may  be  held  liable,  at  least,  to  the  extent  that  their 
own  contracts,  voluntarily  entered  into  between  themselves, 
and  to  which  the  plaintiffs  were  no  party,  would  make  them, 
when  those  contracts  shall  be  legally  and  equitably  interpreted 
and  applied. 

4.  It  is  contended  by  the  defendants1  counsel,  in  argument, 
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that  courts  of  equity  decline  to  act  unless  the  entire  thing — 
the  whole  subject-matter  upon  which  they  are  to  act,  or  the 
persons  or  the  organizations  which  control  the  thing  in  litiga- 
tion— are  within  the  reach  and  under  the  control  of  the  court; 
that  the  actual  and  available  power  of  a  court  of  equity  must 
be  commensurate  with  the  subject-matter  in  litigation,  and 
the  rights  of  all  the  parties  in  interest,  before  it  will  act  at  all; 
that  it  acts  for  all  or  none;  that  it  will  dispose  of  the  whole 
matter  or  do  nothing.  No  authority  is  cited  for  this  position. 
We  apprehend  that  the  court  do  not  inquire  how  far  it  would 
be  in  their  power  to  render  complete  justice  to  the  parties  by 
their  final  process.  If  the  parties  and  the  subject-matter  of 
the  controversy  are  within  their  jurisdiction,  they  will  not  de- 
cline to  act,  because  the  amount  in  controversy  is  large,  sfbd 
the  amount  of  property  within  reach  of  the  execution  is  small; 
the  residue  of  the  property  of  the  defendants  being  in  another 
government.  The  question  as  to  how  his  judgment  shall  be 
satisfied,  when  he  gets  it,  is  for  the  party  who  obtains  it,  and 
not  for  the  court. 

VI.  Has  the  court  jurisdiction  over  the  Eastern  Railroad 
Company,  a  foreign  corporation?  This  is  the  question  upon 
which  more  stress  is  laid,  perhaps,  than  upon  any  other  posi- 
tion taken;  and  in  practice,  it  is  no  doubt  a  question  of  much 
importance. 

It  belongs  to  every  government  to  regulate  the  rights,  the 
status,  and  condition  of  its  own  subjects.  Courts  of  other  jur- 
isdictions are  not  bound,  except  by  what  is  called  comity,  to 
regard  the  laws  elsewhere  established;  but  justice  cannot  be 
administered  without  some  regard  to  those  laws;  because  the 
law  of  the  country  constitutes  an  essential  element  and  part 
of  every  contract,  a  limit  to  every  right,  and  an  ingredient  in 
every  controversy.  It  is  therefore  settled  in  all  the  countries 
of  the  common  law,  that  the  laws  of  a  government  where  a 
contract  was  made  or  a  transaction  occurred,  will  be  regarded, 
if  they  are  material,  and  brought  to  the  notice  of  the  court 
There  are  some  exceptions  to  this  rule  not  material  to  be  here 
considered. 

Corporations  exist  everywhere.  They  are  artificial  persons 
constituted  by  the  law,  consisting  of  one  or  many  persons, 
who  are  vested  with  the  power  of  holding  property,  transacting 
business,  maintaining  suits  in  a  corporate  name,  without  men- 
tion of  the  names  of  the  individuals  of  which  it  is  composed, 
and  without  their  rights  or  their  remedies  being  affected  by 
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changes  of  the  persons  who  are  from  time  to  time  the  members 
of  the  corporation. 

No  necessity  exists  for  the  recognition  by  one  state  of  these 
artificial  persons  created  by  the  government  of  another.  But 
as  corporations  are  but  companies  of  individuals  acting  under 
a  corporate  name,  the  only  effect  of  a  refusal  to  recognize  for- 
eign corporations  as  such  would  be  to  drive  them  to  hold  their 
property  and  maintain  their  rights  in  the  names  of  the  indi- 
viduals of  which  the  corporation  was  composed.  The  corpo- 
ration would  be  compelled  to  allege  that  they  were  partners, 
doing  business  in  a  common  name  or  firm,  and  they  must  be 
treated  as  a  firm  or  partnership.  Over  such  a  firm,  composed 
of  members  residing  in  another  jurisdiction,  it  is  clear  that 
our  courts  would  have  jurisdiction,  as  they  have  of  the  indi- 
viduals who  compose  it,  whenever  they  come  into  our  courts 
for  redress  of  their  own  grievances;  or  where  they,  or  any  of 
them,  come  here  so  that  they  may  be  served  with  our  process; 
or  where  they  have  property  here  which,  by  our  laws,  may  be 
made  amenable  to  the  decisions  of  our  courts,  to  the  extent  at 
least  of  that  property,  and  of  any  property  of  theirs  which  may 
be  afterward  found  in  our  jurisdiction. 

It  would  not,  of  course,  be  presumed  that  in  recognizing  the 
personal  and  corporate  character  of  a  company  established  in 
another  jurisdiction,  any  court  would  do  so  at  the  expense  of 
holding  that  thereby  such  a  company  of  individuals  would  be 
exempted  from  the  jurisdiction  of  our  courts  as  defendants, 
while  they  had  the  rights  of  persons  as  plaintiffs.  If  such 
bodies  are  recognized  here  as  persons,  with  the  rights  of  per- 
sons, it  is  clear  that  it  must  be  so  subject  to  the  liabilities  of 
persons.  If  they  can  sue  in  our  courts,  they  must  be  liable  to 
be  sued  by  others,  and  they  must,  in  this  respect,  stand  on 
the  same  ground  as  the  distinct  individuals  who  compose  the 
corporation.  If  they  come  within  reach  of  our  process,  they 
may  have  suits  against  them,  and  all  their  property  found  in 
this  jurisdiction  will  be  made  to  respond  to  the  judgment  that 
may  be  recovered  against  them. 

A  foreign  corporation  is  permitted  to  sue  in  the  courts  of 
England:  Henrique*  v.  Dutch  West  India  Co.f  2  Ld.  Baym. 
1532.  So,  a  foreign  corporation  may  sue  in  the  federal  courts 
of  this  country:  Society  v.  Whedery  2  Gall.  105.  The  same  has 
been  held  in  most  of  the  states  of  this  Union,  though  not  in 
all:  2  Kent's  Com.  285,  and  cases  cited;  Angell  &  Ames  on 
Corp.,  sees.  372,  373;  Bank  of  Augusta  v.  Earle,  13  Pet  519. 
Such  is  the  law  in  this  state. 
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And  as  a  foreign  corporation  can  sue  in  oar  coasts,  the** 
would  Beem  to  be  no  reason  why  it  should  not  be  liable  to  be 
sued  here,  in  the  same  way  that  a  domestic  corporation  could 
be.  It  was  said  to  be  the  rule  of  the  common  law  that  process 
against  a  corporation  most  be  served  upon  its  head  or  principal 
officer,  within  the  jurisdiction  of  the  sovereignty  where  this 
artificial  body  exists;  but  there  would  seem  to  be  no  satisfactory 
or  substantial  reason  why  the  technical  rules  of  the  common 
law,  respecting  suits  against  corporations,  should  not,  like 
many  other  rules  respecting  them,  be  so  far  modified  and  made 
to  yield,  as  to  correspond  with  the  present  state  of  things,  and 
to  accomplish  the  ends  of  justice,  by  making  the  property  of 
an  absent  corporation  liable  to  be  attached  in  the  same  manner 
as  the  property  of  other  absent  debtors.  If  a  foreign  corpora- 
tion— say  an  insurance  company  in  Boston — should  establish 
its  president  in  New  York  for  the  express  purpose  of  making 
contracts,  and  should  also  have  property  there,  it  might  seem 
strange  if  the  president  could  not  be  summoned  there  to  an- 
swer to  a  debt  contracted  there  by  him  in  the  corporate  name, 
and  that  a  distringas  could  not  be  allowed  to  issue  against  the 
corporate  property:  Angell  &  Ames  on  Corp.,  sec  402. 

We  find  that  in  this  state  foreign  corporations  were  only  reo» 
ognized  as  having  the  same  rights  as  domestic  corporations. 
In  Lumbard  v.  Aldrichj  8  N.  H.  88,  it  was  held  that  a  corpora- 
tion, created  by  the  laws  of  one  state,  may  maintain  a  suit  in 
the  courts  of  another  state;  and,  if  authorised  by  charter  to 
hold  real  estate,  it  may  take  and  hold  land  in  this  state.  And 
as  early  as  1825,  a  statute  was  passed  providing  "  that  when 
any  body  politic  or  corporate  are  sued  in  this  state,  who  have 
no  clerk  or  member  residing  therein,  on  whom  service  can  be 
made,  an  attested  copy  of  the  writ  shall  be  delivered  to  the 
agent,  overseer,  or  person  having  the  care  or  custody  of  the 
corporate  property,  or  part  thereof  in  this  state,  thirty  days,0 
etc.,  "which  shall  be  a  good  and  sufficient  service  of  said 
writ."  This  statute  would  seem  to  have  been  made  with  a 
view  to  avoid  the  difficulty  before  alluded  to,  as  existing  at 
common  law,  in  consequence  of  the  rule  that  the  process  must 
be  served  upon  the  principal  officer  of  the  corporation  in  the 
foreign  jurisdiction;  and  not  only  so,  but  it  provided  a  conven- 
ient way  of  making  legal  service  upon  a  foreign  corporation 
which  might  have  either  property  or  officers  within  our  juris- 
diction. And  in  Libbey  v.  Hodgdon,  9  N.  H.  894,  it  was  dis- 
tinctly held  that  a  foreign  corporation  may  be  sued  in  this 
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«tate,  if  service  can  be  made  upon  its  agent  or  its  property .  In 
the  last  case,  Wilcox,  J.,  says:  "  If,  upon  principles  of  law  or 
comity,  corporations  created  in  one  jurisdiction  are  allowed  to 
hold  property  and  maintain  suits  in  another,  it  would  be 
etrange  indeed  if  they  should  not  also  be  liable  to  be  sued  in 
the  same  jurisdiction.  If  we  recognise  their  existence  for  one 
purpose,  we  must  also  for  the  other.  If  we  admit  and  vindi- 
cate their  rights,  even-handed  justice  requires  that  we  also 
enforce  their  liabilities,  and  not  send  our  rittaens  to  a  foreign 
jurisdiction  in  quest  of  redress  for  injuries  committed  here. 
There  may  be  difficulties  in  procuring  legal  service  of  a  writ 
upon  a  foreign  corporation,  and  so  in  case  of  an  individual  re- 
ading in  a  foreign  jurisdiction,  it  may  be  difficult  or  impossi- 
ble to  procure  such  service  of  process  upon  him  as  to  subject 
him  to  the  jurisdiction  of  our  courts.  But  in  either  case  where 
the  service  can  be  made,  or  where  the  person  or  corporation 
appears  and  submits  to  our  jurisdiction,  we  see  no  objection  to 
the  authority  of  the  court  to  proceed." 

"There  seems  to  be  nothing  in  the  character  of  a  corpora- 
tion to  prevent  its  suing  or  being  sued  like  a  natural  person. 
It  is,  in  legal  contemplation,  a  person  having  existence,  in- 
vested with  rights  and  subjected  to  liabilities,  and  very  prop- 
erly a  party  to  proceedings  in  courts  of  law  or  equity,  when- 
ever their  rights  or  liabilities  are  drawn  in  controversy." 

80  in  Vermont  it  has  been  held  that  an  action  can  be  sus- 
tained against  a  foreign  banking  or  other  private  corporation: 
Day  v.  Essex  Co.  Bank,  13  Vt  97.  In  that  case,  Redfield,  J., 
says:  "We  can  see  no  very  good  reason  why  artificial  persons 
shall  not  be  liable  to  suit  in  the  courts  of  another  state,  as 
well  as  natural  persons.  It  is  not  necessary  to  inquire  how 
far  public  or  municipal  corporations  could  be  held  to  answer 
suits  in  a  foreign  jurisdiction."  The  same  doctrine  has  been 
held  in  Missouri:  St.  Louis  P.  Ins.  Co.  v.  Cohen,  9  Ma  417, 441. 

Although  a  corporation  existing  by  the  laws  of  one  state 
cannot  be  deemed  to  pass  personally  beyond  the  limits  of  that 
state,  and  though  service  upon  a  foreign  corporation  might  not 
be  good,  if  only  made  upon  some  one  of  its  officers  passing 
through,  or  casually  in  this  state,  yet  if  they  can  appoint  and 
have  agents  and  attorneys  who  can  legally  appear  for  them 
and  in  their  behalf  to  prosecute  in  our  courts  a  claim  to 
final  judgment,  it  would  be  strange  i£  when  they  are  called 
to  defend  a  suit  against  them,  and  service  has  been  made  upon 
such  agent  according  to  law,  and  he  or  the  attorney  appears, 
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thai  a  judgment  against  them  should  not  be  as  valid  as  the 
one  returned  in  their  favor. 

Suppoee  a  foreign  corporation  should  sue  in  our  courts  by 
attorney,  and,  after  a  protracted  litigation,  should  fail  in  their 
suit,  no  one  could  doubt  the  authority  of  the  court  to  render 
a  judgment  against  them  for  costs.  And  suppose  the  suit  is 
bropght  against  the  corporation,  and  the  same  attorney  ap- 
pears, could  there  be  any  more  doubt  of  the  authority  of 
the  .court  to  render  judgment  against  the  company  as  de- 
fendant? And  suppose  service  to  be  legally  made  upon  the 
agents  of  the  corporation,  and  they  should  not  appear,  would 
not  a  judgment  rendered  against  them  upon  default  be  equally 
valid  and  binding?  "The  inquiry  is,  not  whether  the  defend- 
ant was  personally  within  the  state,  but  whether  he  or  some 
one  authorised  to  act  for  him  in  reference  to  the  suit,  had  no- 
tice and  appeared;  or  if  he  did  not  appear,  whether  he  was 
bound  to  appear,  or  suffer  a  judgment  by  default:99  Lafayette 
Ins.  Co.  v.  French,  18  How.  404. 

In  many  of  the  states,  there  have  been  legislative  enactments 
requiring  foreign  corporations  to  appoint  resident  agents,  on 
whom  service  of  process  maybe  made,  in  order  to  entitle  them 
to  transact  business  within  the  state.  But  the  service  upon 
Buch  agents  in  those  cases  could  be  no  more  effectual  in  giving 
the  courts  jurisdiction  than  under  our  statute  would  be  the 
tervice  upon  a  principal  member,  or  the  agent,  etc.,  having  the 
control  and  care  of  the  corporate  property,  or  part  thereof;  and 
that  a  judgment  rendered  in  one  state  against  a  corporation 
chartered  in  and  by  another,  where  there  has  been  such  ap- 
pearance or  such  service,  will  be  respected  in  the  state  by 
which  such  corporation  was  chartered,  and  in  which  it  is 
situated,  seems  to  be  well  settled:  Ocean  Insurance  Co.  v. 
Portsmouth  Marine  Railway  Co.,  3  Met  420;  Moulin  v.  Trenton 
Mutual  Life  and  Fire  Insurance  Co.,  25  N.  J.  L.  57;  Lafayette 
Ins.  Co.  v.  French,  18  How.  404. 

In  the  present  case,  the  defendant  corporation  appears,  and 
an  appearance  of  the  party  has  always  been  held  to  confer 
jurisdiction:  Downer  v.  Shaw,  22  N.  H.  281;  except  when  the 
party  appears  for  the  sole  purpose  of  making  objection  to  the 
authority  of  the  court  to  proceed:  Wright  v.  Boynton,  37  Id. 
9  [72  Am.  Dec.  319].  Here  the  appearance  is  clearly  not 
made  for  this  sole  purpose,  since  the  second  ground  of  de- 
murrer is  in  terms  "  that  the  said  complainants  have  not,  by 
their  said  bill,  made  such  a  case  as  entitles  them  in  a  court  of 
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equity  to  any  discovery  from  these  defendants,  or  to  any  relief 
against  thpm  as  to  the  matters  contained  in  said  bill,  or  any 
of  such  matters."  So  that  it  would  seem  that  the  court  have 
jurisdiction,  from  this  circumstance  that  here  is  a  general 
appearance  for  all  purposes;  the  objection  to  the  jurisdiction 
of  the  court  over  the  party  defendant  filing  the  demurrer  being 
only  taken  in  connection  with  others  going  to  the  merits  of 
the  bill 

It  will  also  be  observed  that  the  demurrer  is  not  in  the 
nature  of  a  plea  in  abatement.  It  is  not  alleged  that  the 
Eastern  Railroad  Company  have  not  been  properly  notified; 
that  they  have  not  been  served  with  proper  process,  and  in 
a  proper  way;  and  that  thereby  they  are  not  properly  and 
legally  before  the  court,  for  the  decision  of  any  question 
which  the  court  can  properly  decide.  Upon  such  a  state  of 
facts,  it  might  probably  be  safely  enough  assumed  that  there 
has  been  such  a  service  of  process  upon  the  Eastern  Railroad 
Company  as  would  properly  and  legally  subject  them  to  the 
jurisdiction  of  the  court,  so  that  a  judgment  upon  default 
would  have  been  valid  and  binding  upon  the  defendant  com- 
pany, and  could  be  enforced  upon  any  property,  rights,  or 
franchises  of  theirs,  within  this  jurisdiction.  Taking  the  bill, 
therefore,  pro  confesso,  so  far  as  the  questions  raised  by  this 
demurrer  are  concerned,  we  can  have  no  doubt  that  the  plain- 
tiffs are  entitled  to  some  relief  as  against  the  Eastern  Railroad 
Company. 

The  demurrer  is,  therefore,  overruled,  and  said  company  is 
ordered  to  file  an  answer  to  the  plaintiffs1  bill,  in  ninety  days. 


Riohx  or  Stockholdzb  to  Sub  Corpobation:  See  BUat  v,  Andermm,  70 
Am.  Dee.  511,  note  516,  where  other  oases  are  oollected;  Hemdenon  v.  8am 
Antonio  etc  R.  R.  Co.,  67  Id.  675,  note  685;  Treadwdlr.  SaMtimry  Mfg.  Ob., 
66  Id.  49%  note  501;  Sears  r.  Hotcteiu,  65  Id.  557,  note  560. 

Sntvxai  or  Pbocjhb  oh  Aqxnt  or  Corporation:  See  Cape*  v.  Pactfe  if. 
/.  Co.,  64  Am.  Deo.  412,  note  415. 

Joanna  or  Partus  nr  Equity:  See  TaU  v.  Okh  &M.R.R.  Co.,  71  Am. 
Deo.  809,  note  311,  where  other  oases  are  oollected. 

Tbb  pbotgepai*  oass  n  getsd  In  Bright*.  Lord,  51  Ind.  275,  to  the  point  thai 
a  purchaser  of  shares  of  stock  in  aoorporation  has  a  right  to reoorer  all  rotors 
dividends,  from  whatever  source  the  profits  may  arise,  provided  he  remain  a 
member  of  the  corporation  until  the  dividend  is  made;  m  Brewer  r.  Proprietor* 
tf  Boston  Theater,  104  Ifasa.  897,  to  the  point  that  a  bill  by  the  stockholders 
of  aoorporation,  alleging  that  individual  defendants  own  or  control  a  majority 
sf  the  stock,  and  oontrol  the  meetings  of  the  corporation,  and  that  a  majority 
of  the  directors  are  knowingly  and  fraudulently  colluding  with  them  to  eon* 
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thmo  tho  nontrol  of  tho  ucsporatlnn,,  ■iiflkilaiiMj  shows  wist 

obtained  ttaongh  the  oorporation  or  the  directors;  sad  la  .Motional  ffissro/ 

flwwwiimt  t,  JTmoo'ii^ioi,  129  Mass.  44b\  to  tho  point  tost a 

fating  under  tiio  laws  of  one  state  may  hare  a  place  of 

unless  prohibited  by  its  charter,  or  by  local  laws. 


Febsoott  v.  Fellows. 

141  Haw  HAxraraa,  a] 

AWABDSKOWIVoEHTZKBDZBBaaABDOTEOjUIXABU 

if  entertained,  woald  hare  led  to  a  different  resolt,  fa  void  If  the 
of  tho  submission  provided  that  the  arbitrators  should  decide 
equitable  as  well  as  upon  legal  grounds. 

Debt.  The  action  was  upon  an  award  in  parananoe  of  an 
agreement  to  submit  to  certain  named  persons  as  a  board  of 
referees,  a  claim  which  Prescott  A  Philbrick  had  against  W- 
Iowb  by  virtue  of  .a  bond  from  Fellows  to  Presooit  A  Phil- 
brick,  "to  decide  its  legal  and  moral  construction,  and  ^TFMffM 
of  claim  and  obligation  by  virtue  of  said  bond."  The  arbitra- 
tors awarded  to  Prescott  &  Philbrick  the  full  amount  of  their 
claim  against  Fellows,  "  considering  said  Fellows  legally  bound 
to  pay  said  sum  "  (in  the  language  of  the  award,  and  continu- 
ing), "but  we  beg  leave  to  recommend  to  said  Prescott  A 
Philbrick  to  take  the  moral  bearing  of  this  matter  into  their 
most  favorable  consideration,  and  treat  this  whole  subject  so- 
hording  to  the  dictates  of  moral  and  religious  principles. 

Hatch  and  Wilcox,  for  the  plaintiffs. 

Emery,  Marston,  and  Collins,  for  the  defendant 

By  Court,  Dos,  J.  In  an  action  upon  an  award,  although 
the  submission  is  not  under  a  rule  of  court,  a  court  of  law  may 
determine  such  questions  touching  the  validity  of  the  award 
as  we  are  called  upon  to  consider  in  this  case:  Boston  Water 
Power  Co.  v.  Gray,  6  Met  162;  Strong  v.  Strong,  9  Cush.  600; 
Barrows  v.  Capen,  11  Id.  37;  Shearer  v.  Handy,  22  Pick.  417; 
Mitchell  v.  Staveley,  16  East,  68;  Tudor  v.  ScweO,  20  N.  H. 
171;  Chase  v.  Strain,  16  Id.  635. 

If  a  submission  is  general,  without  restriction  as  to  the 
principles  upon  which  the  referees  are  to  decide,  they  may 
decide  upon  legal  or  upon  equitable  grounds;  but  if  they  are 
limited  by  the  submission  to  legal  or  to  equitable  consider* 
ations,  they  must  make  their  award  by  the  rule  prescribed: 
Johnson  v.  Noble,  18  N.  H.  286  [38  Am.  Dec.  486]. 
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In  Ortenough  v.  Rolfe,  4  N.  H.  867,  where  the  submission 
required  the  referees  to  proceed  "  upon  just  and  legal  grounds," 
it  was  held  that  they  were  to  decide  according  to  law.  But 
we  cannot  presume  that  the  parties  in  this  case  intended  to 
«ubmit  their  rights  to  a  mere  legal  decision.  They  seem  to 
have  supposed  their  controversy  susceptible  of  adjudication 
on  moral  grounds,  with  a  result  different  from  that  based  on 
purely  legal  principles,  and  to  have  intended  to  require  the 
referees  to  consider  the  law  and  the  equities  of  the  case,  and 
duly  examining  the  subject  in  the  two  different  modes,  to 
make  an  award  modified  by  either  or  both,  aa  on  the  whole 
they  should  think  most  reasonable.  The  submission  appears 
to  require  the  referees  to  investigate  the  case  in  different 
methods  and  various  lights,  rather  than  finally  to  decide  it 
According  to  any  particular  rule.  They  might,  after  determin- 
ing the  mere  legal  rights,  have  made  such  an  award  as,  in 
equity  and  good  conscience,  should  have  seemed  to  them  right. 
They  evidently  made  a  different  award,  because  they  sup- 
posed themselves  bound  to  decide  according  to  law.  The 
Award  shows  that  they  unwillingly  held  the  defendant  to  his 
strictly  legal  obligations,  and  that  there  was  a  "  moral  bearing 
o!  this  matter  "  which  would  have  led  them  to  a  different  con- 
tusion had  they  considered  themselves  at  liberty  to  regard  it. 
By  an  erroneous  construction  of  their  authority,  they  were 
compelled  to  make  a  decision  which  they  obviously  deemed 
inequitable.  Their  action  did  not  conform  to  the  submission, 
and  their  award  is  void:  White  Mountatz$  Railroad  v.  Beam, 
$9  N.  H.  107. 

Judgment  for  the  defendant. 


Award  uFazally  Daisunv  nrvor  Full  asp  Foul  vim  All  Ma*. 
bs  8ubmxiuds  8m  BmUh  t.  Potter,  65  Am.  Dee.  19S>  and 
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riAMMtmt  ov  Runt  has  Power  Prima  Faces  to  Ltdoero  for  soPsotion  notes 

disoonnted,  deposited  to  bo  oolleoted,  or  deposited  m  ooOatenl  eeoority. 
Kaxxfjoazkhi  bt  Bar  or  Gashhr'b  Ivdorskkevt  cm  Hon  is  established 

by  the  fsot  tbat  the  beak  proeeootes  the  sait  on  the  note  In  the  nemo  of 

too  indorsee. 
Warns  GuuuumasB  or  hzb  8iovaturb  to  Nora  n  Djstutui  by  dafendanj 

in  sn  notion  thereon,  testimony  of  Us  Joint  maker,  who  is  not  a  party  t» 

Am.  Dno.  vol.  LXXVU— tt 
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the  euit»  that  ha  did  not  dgn  H,  or  authorise  it  to  he  signed,  is  artniisaihlr 
m  a  eircnmstanoe  to  ahow  that  the  paper  ia  not  genuine. 

Smrnos  of  Alleged  Shuts*,  or  Note,  whxh  It  was  Showy  to  Hu 
payment  demanded,  is  competent  evidence  tending  to  show  the 
neat  of  his  signature,  or  if  not  genuine,  of  his  assent  to  be  bound  by  it, 
Bnt  such  silence  does  not  necessarily  operate  as  an  estoppel  on  him  ts 
deny  or  disprove  his  signature,  unless  the  holder  has  thereby  been  led  ts 
change  his  position,  or  otherwise  act  to  his  injury. 

OoanrBMATTOiff  bbtwmxh  Pjuvgepai*  Shuts*  or  Noes,  and  supposed  snrety 
who  denied  the  genuineness  of  his  signature  after  seeing  the  note, 
no  person  interested  for  the  holder  was  present,  is  notadTmasihfoto 
such  surety* 

Assumpsit  against  Henry  Paul  on  note  alleged  to  have  been 
made  by  John  EL,  Henry,  and  Charles  T.  Paul,  payable  to  the 
order  of  the  Langdon  Bank,  and  by  it  indorsed  to  plaintiff. 
Harvey  F.  Corser.  The  suit  was  prosecuted  in  the  name  of 
the  plaintiff  by  said  bank.  On  the  trial,  the  note  and  indorse- 
ment were  read  in  evidence.  The  indorsement  by  the  cashier 
of  the  bank  read  "  C.  Hale,  cashier."  To  the  sufficiency  of 
this  indorsement  the  defendant  excepted,  but  the  court  ad- 
mitted the  evidence.  It  appeared  that  the  note  was  discounted 
by  said  bank  at  the  request  of  John  H.  Paul,  on  his  furnish- 
ing, in  addition  to  his  own  name,  those  of  bis  two  brothers, 
The  questions  submitted  to  the  jury  were  on  the  genuineness 
of  the  defendant's  signature.  On  this  point,  defendant  testified 
that  he  never  signed,  or  authorised  the  note  to  be  signed,  and 
other  evidence  as  to  the  genuineness  of  the  signature  was  intro- 
duced. It  appeared  that  the  defendant,  having  been  notified 
that  the  note  was  due,  called  at  the  bank,  was  shown  the  note, 
and  requested  to  pay  it;  that  he  did  not  then  deny  his  signa- 
ture, nor  intimate  that  it  was  not  good,  but  said  that  he  would 
see  his  brother  about  it.  He  then  went  to  the  house  of  his 
brother,  John  H.,  and  to  him,  and  his  wife,  mother,  and  sister, 
denied  his  signature.  The  facts  going  to  show  such  visit,  and 
the  statement  then  made,  the  court  declined  to  receive  in  evi« 
dence.    The  remaining  facts  appear  in  the  opinion. 

IP.  Hamlin,  for  the  defendant. 
Wheeler  and  Hall,  for  the  plaintiff. 

By  Court,  Bell,  C.  J.  The  note  was  indorsed  by  "C.  Hate, 
cashier."  His  authority  was  denied,  and  though  proof  of  au- 
thority waa  not  offered,  beyond  the  fact  that  he  was  cashier, 
the  evidence  was  admitted* 

Story, in  his  work  on  agency,  p.  103, section  114,  says:  MThs 
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officers  of  a  bank  are  held  out  to  the  public  as  having  author- 
ity to  act  according  to  the  general  usage,  practice,  and  course 
of  business  of  said  institutions.  The  cashier  of  a  bank  is  usu- 
ally intrusted  with  all  the  funds  of  the  bank  in  cash,  notes, 
bill*,  and  other  choses  in  action,  to  be  used  from  time  to  time, 
for  the  ordinary  and  extraordinary  exigencies  of  the  bank. 
He  is  accustomed  to  receive  directly,  or  through  the  subordi- 
nate officers,  all  moneys  and  notes  of  the  bank;  to  deliver  up 
all  discounted  notes,  and  other  securities  and  property,  when 
payment  for  the  dues  for  which  they  have  been  given  has  been 
made,  and  to  draw  checks  for  money,  wherever  the  bank  has 
deposits  or  pecuniary  funds.  In  short,  he  is  considered  the 
executive  officer,  through  whom  and  by  whom  the  whole 
moneyed  transactions  of  the  bank,  in  paying  or  receiving 
debts,  and  discharging  or  transferring  securities,  are  to  be  con- 
ducted. It  does  not  seem,  therefore,  too  much  to  infer,  in  the 
absence  of  all  positive  and  known  restrictions,  that  he  possesses 
the  incidental  authority,  and  indeed  that  it  is  his  duty,  to 
apply  the  negotiable  funds  as  well  as  the  moneyed  capital  of 
the  bank  to  discharge  its  debts  and  obligations.  Hence  it 
seems  to  be  a  natural  conclusion  that  prima  facie  the  cashier 
of  a  bank  possesses  the  incidental  authority  to  indorse  the 
negotiable  securities  held  by  the  bank,  to  supply  the  wants 
and  to  promote  the  interests  of  the  bank;  and  any  restrictions 
on  such  authority  must  be  established  by  competent  proofs, 
and  will  not  be  presumed  to  exist:1'  Wild  v.  Bank,  8  Mason, 
605. 

The  same  doctrine,  abridged  in  form,  is  stated  in  1  Bouv. 
Law  Diet,  tit.  Cashier;  in  Dunlap's  Paley's  Agency,  156,  note 
1,  and  Angell  A  Ames  on  Corporations,  296,  recognized  in 
Lloyd  v.  Wert  Branch  Bank,  15  Pa.  Bt.  172  [53  Am.  Dec.  581]; 
Fay  v.  Noble,  7  Cush.  188;  Kimball  v.  Cleveland,  4  Mich.  606. 

In  EUiot  v.  Abbot,  12  N.  H.  549,  the  case  of  Wild  v.  Bank,  3  Ma- 
son, 504,  is  cited,  and  the  pases  distinguished.  It  was  there  held 
that  the  cashier  of  a  bank,  for  the  purpose  of  collection,  may 
indorse  notes  belonging  to  the  bank,  and  those  lodged  there  for 
collection,  or  as  collateral  security;  and  we  think  that  the  rule 
is  there  well  stated.  So  far  as  we  are  aware,  these  are  the  only 
occasions  on  which,  by  the  general  usage,  practice,  and  course 
of  business  of  those  institutions,  their  cashiers  are  accustomed 
to  indorse  negotiable  paper;  and  it  does  not  occur  to  us  that 
there  is  occasion  for  those  officers  to  transfer  the  securities  held 
by  the  bank  on  any  other  occasion.    By  special  authority,  a 
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cashier  may  indorse  on  other  occasions,  but  without  such  ex- 
press authority  he  cannot  indorse  a  note  made  payable  to  a 
bank,  and  discounted,  not  by  the  bank,  but  by  another  person, 
as  was  held  in  Elliot  v.  Abbot,  12  N.  H.  649.  By  an  express 
vote  of  the  directors,  his  indorsement  of  such  a  note  would  be 
valid:  Cross  v.  Sows,  22  Id.  77. 

The  case  finds  that  this  indorsement  was  made  for  the  pur- 
pose of  collection;  and  the  fact  that  the  suit  is  brought  and 
prosecuted  by  the  bank  in  the  nameof  the  plaintiff  is  a  sufficient 
ratification  of  the  indorsement,  if  any  were  needed. 

Charles  T.  Paul,  another  supposed  signer  of  this  note,  was 
permitted  to  testify  that  he  did  not  sign  or  authorise  it  to  be 
signed  with  his  name.  We  think  the  evidence  was  admissible 
upon  the  principle  held  in  Knight  v.  Heath,  23  N.  H.  410,  that 
every  paper  offered  in  evidence  is,  like  a  witness,  liable  to  be 
scrutinised  as  to  every  circumstance  connected  with  it,  to  see 
if  it  is  entitled  to  the  credit  it  claims. 

The  occurrences  which  took  place  at  the  bank  were  properly 
submitted  to  the  jury  as  matter  of  evidence.  No  principle  is 
better  settled  than  that  a  man's  silence  upon  an  occasion 
where  he  is  at  liberty  to  speak,  and  the  circumstances 
naturally  call  upon  him  to  do  so,  may  be  properly  considered 
by  the  jury  as  tacit  admissions  of  the  statements  made  in  his 
presence,  or  of  the  claims  then  made  upon  him.  The  rule 
and  its  qualifications  are  well  stated  in  2  GreenL  By.  230, 232, 
sees.  197, 198.  Admissions  may  be  implied  from  the  acqui* 
escence  of  the  party;  but  where  it  is  acquiescence  in  the  con- 
duct or  language  of  others,  it  must  appear  that  such  conduct 
was  fully  known,  or  the  language  fully  understood  by  the 
party,  before  any  inference  can  be  drawn  from  his  passivenees, 
or  silence.  The  circumstances  must  not  only  be  such  as 
afforded  an  opportunity  to  act,  or  speak,  but  properly  and 
naturally  called  for  some  action,  or  reply,  from  men  similarly 
situated.  This  kind  of  evidence  should  alwayB  be  received 
with  caution,  and  never,  unless  the  evidence  is  of  direct  decla- 
rations of  that  kind  which  naturally  called  for  contradiction, 
or  some  assertion  made  to  the  party  or  others  with  respect  to 
his  right,  which  by  his  silence  he  acquiesces  in.  But  the 
silence  of  the  party,  even  where  the  declarations  are  addressed 
to  himself,  is  worth  very  little  as  evidence,  unless  where  he 
had  the  means  of  knowing  the  truth  or  falsehood  of  the  state* 
ment:  See  Phdps  v.  Oilchritt,  28  N.  H.  278;  MoKneuzv.  East- 
man, 14  Id.  607;  1  Cowen  A  Hill's  Notes  to  PhilL  Bv^  868; 
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Commonwealth  v.  Call,  21  Pick.  522  [32  Am.  Dec  284];  Bemg 
v.  Barton,  23  Vt  685;  Browmrd  v.  Bin*,  26  Id.  579  [60  Am. 
Dee.  291];  Boston  &  W.  R.  R.  v.  Ztona,  1  Gray,  101. 

The  facts  in  evidence  here  bring  the  case  fairly  within  the 
rule.  The  note  and  claim  of  the  bank  against  him  was  brought 
to  his  notice  by  the  letter  of  the  cashier.  He  called  at  the 
bank  and  asked  to  see  it,  and  was  told,  if  not  paid  immedi- 
ately he  would  be  compelled  to  pay  it.  He  must  have  under- 
stood the  matter  folly,  and  he  had  opportunity  to  deny  his 
signature  if  it  was  not  true.  It  was  an  occasion  which  called 
upon  him  to  deny  his  liability,  and  to  denounce  it  as  a  forgery, 
if  he  did  not  sign  it;  but  he  did  net  intimate  that  the  note 
was  not  signed  by  him,  or  that  there  was  anything  wrong 
about  it.  These  facts  were  evidence  of  a  tacit  admission  that 
the  note  was,  as  the  bank  claimed  it  to  be,  a  genuine  note, 
signed  by  him,  and  which  he  was  consequently  liable  and 
bound  to  pay,  or  a  note  which  he  did  not  choose  to  deny  that 
be  had  signed,  and  which  he  preferred  to  pay  rather  than  do 
so:  Humphreys  v.  Guillow,  13  N.  H.  385  [38  Am.  Dec.  499]. 
The  evidence  was,  therefore,  properly  received.  The  charge  of 
the  court,  therefore,  upon  this  point  was  correct.  If  the  defend- 
ant intended  to  assent  to  the  note,  to  waive  any  objections  to 
it,  not  to  avail  himself  of  the  want  of  genuineness,  that  woulc^ 
ratify  and  confirm  the  note;  and  though  he  changed  his  mind 
afterward,  he  would  be  bound;  but  if  he  had  no  such  inten- 
tion, the  evidence  would  be  immaterial. 

If  any  objection  would  lie  against  this  part  of  the  charge,  it 
would  be  that  it  had  too  exclusive  reference  to  the  defendant's 
intention  to  ratify  and  affirm  the  note,  where  the  jury  might 
have  regarded  a  mere  intention  on  his  part  not  to  object  to  the 
note — not  to  denounce  it  as  a  forgery — but  rather  to  pay  it 
than  cast  a  stigma  upon  his  brother;  or  an  intention  to  say 
nothing  against  the  note  until  he  had  ascertained  whether  his 
brother  could  not  pay  it,  as  quite  a  sufficient  affirmance  of  the 
note,  though  he  had  no  intention  to  affirm  it;  but  the  defend- 
ant cannot  take  this  objection,  because  its  only  fault  is  that  it 
is  too  favorable  to  him. 

It  seems  to  have  been  contended  by  the  counsel  for  the 
plaintiff  that  if  the  defendant,  when  he  called  at  the  bank 
and  examined  the  note,  and  was  requested  to  pay  it,  did  not 
disavow  it,  he  would  be  afterwards  precluded  by  law  from 
denying  it;  and  on  the  other  hand,  the  defendant's  counsel 
contended  that  no  legal  consequences  or  influence  arose  from 
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the  defendant's  omission  to  denounce  the  note,  unless  the  jury 
found  that  by  such  omission  the  bank  had  been  prejudiced. 

Neither  of  these  points  is  well  taken.  There  is  a  class  of 
admissions  which  may  be  either  express  or  implied  from 
silence  or  acquiescence,  which  are  conclusive.  Such  are  ad- 
missions which  have  been  acted  upon,  or  those  which  have 
been  made  to  influence  the  conduct  of  others,  or  to  derive 
some  advantage  to  the  party,  and  which  therefore  cannot  be 
denied  without  a  breach  of  good  faith:  1  GreenL  Ev.  83,  sec  27. 
As  if,  for  example,  in  the  present  case,  the  defendant  had 
stood  by  and  seen  this  note  offered  to  the  bank  for  discount; 
and  being  aware  of  what  was  doing,  had  been  silent;  or  if 
before  the  discount  he  had  been  spoken  to  by  any  of  the  officers 
of  the  bank  in  relation  to  the  note,  and  being  aware  of  the 
facts,  had  foreborne  to  deny  the  signature— by  these  tacit  ad* 
missions  he  would  be  forever  concluded  to  deny  the  note  to  be 
his,  in  case  the  bank  discounted  it  This  is  but  an  applica- 
tion of  the  same  principle  that  is  applied  in  the  case  of  deeds 
of  real  estate,  that  he  who  stands  by  at  the  sale  of  his  prop- 
erty by  another  person,  without  objecting,  will  be  precluded 
from  contesting  the  purchaser's  title:  Wells  v.  Pierce,  27  N.  H. 
503;  much  more  if  he  actively  encourages  the  purchase:  Far* 
her  v.  Brown,  15  Id.  184. 

Upon  the  same  principle,  if  the  defendant  here,  knowing  the 
true  condition  of  the  case,  had,  by  his  silence,  prevented  the 
bank  from  taking  measures  which  they  were  proposing  to 
adopt  at  once  to  secure  themselves  on  the  property  of  John  H. 
from  a  doubt  of  the  genuineness  of  the  defendant's  signature, 
he  would  be  bound  by  his  silence,  and  would  be  estopped  to 
deny  his  signature.  But  in  such  a  case  it  would  be  a  com- 
plete answer  to  a  claim  that  a  party  was  thus  concluded  to 
show  that  the  adverse  party  had  not  acted  upon  such  an  ad- 
mission, and  were  not  thus  prejudiced  by  such  silence;  as,  for 
instance,  if  it  could  be  shown  that  they  were  perfectly  aware 
of  the  truth,  and  were  not  misled. 

But  neither  of  these  principles  were  applicable  in  this  case. 
There  is  no  pretense  of  evidence  that  the  bank  were  in  any 
respect  induced  to  change  their  position  by  anything  that 
occurred  when  the  defendant  called  at  the  bank;  nor  is  there 
room  for  a  suggestion  that  the  bank  were  aware  of  the  actual 
condition  of  the  note  until  afterward. 

The  evidence  as  to  what  was  said  by  Henry  Paul,  at  J.  EL 
Paul's  house,  after  seeing  the  note,  was  clearly  inadmissible. 
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He  could  not  make  evidence  for  himself  by  hie  own  mere 
declarations. 

The  statements  of  J.  H.  Paul  were  mere  hearsay.  He  ac- 
companied and  gave  character  to  no  other  transaction  material 
to  the  cause,  and  of  which  evidence  would  be  admissible  before 
the  jury:  Carlton  v.'Patterson,  29  N.  H.  580. 

Judgment  on  the  verdict. 

Implied  Powers  o»  Bask  Oashiebs.— -The  cashier  of  a  bank  is  regarded 
a*  ita  chief  executive  officer.  His  office  is  to  manage  all  the  slain  of  the 
corporation  not  peculiarly  committed  to  the  directors,  and  he  is  the  agent, 
not  of  the  directory,  but  of  the  corporation:  BisseU  v.  Fknt  National  Bank, 
09  Fa.  St.  '415;  Washington  Bankr.  Barrington,  2  Penr.  &  W.  27;  Kentucky 
Bank  v.SchyObUl  Bank,  1  Pars.  SeL  Cas.  180.  In  a  general  way,  it  may  be 
said  that  a  cashier  has  inherent  power,  as  the  executive  officer  of  the  bank, 
ejto  do  all  such  things  as  come  within  the  ordinary  course  of  his  duties,  or  in 
other  words,  within  the  scope  of  the  general  usage,  practice,  and  course  of 
business  conducted  by  the  bank:  Loyd  v.  West  Branch  Bank,  63  Am.  Deo. 
681,  and  note;  Untied  State*  v.  City  Bank,  21  How.  856;  Minor  v.  Mechanics' 
Bank,  1  Pet.  46;  Matthews  v.  Massachusetts  Not  Bank,  1  Holmes,  396;  Woks* 
field  Bank  v.  TruesdeO,  65  Barb.  602;  Neiffer  v.  Bank  of  KnoxM*  1  Head; 
162.  In  United  States  v.  City  Bank,  21  How.  356,  the  court,  per  Mr.  Justice 
Wayne,  says:  "The  oourt  defines  the  cashier  of  the  bank  to  be  an  ex- 
ecutive officer  by  whom  its  debts  are  received  and  paid,  and  ita  securities 
taken  and  transferred,  and  that  his  acts  to  be  binding  upon  a  bank  must 
be  done  within  the  ordinary  course  of  his  duties.  His  ordinary  duties 
are  to  keep  all  the  funds  of  the  bank,  its  notes,  bills,  sad  other  ohoses  in 
action,  to  be  used  from  time  to  time  for  the  ordinary  and  extraordinary  exi- 
gencies of  the  bank.  He  usually  receives,  directly  or  through'  the  subor- 
dinate officers  of  the  bank,  all  moneys  and  notes  of  the  bank,  delivers  up  all 
discounted  notes  and  other  securities  when  they  have  been  paid,  draws 
checks  to  withdraw  the  funds  of  the  bank  where  they  have  been  deposited, 
and  as  the  executive  officer  of  the  bank  transacts  most  of  its  business."  In 
the  absence  of  special  authorisation,  the  cashier  has  no  power  to  do  acta 
which  are  out  of  the  ordinary  course  of  his  duties,  or  which  involve  the  exer- 
cise of  a  judicial  or  legislative  discretion  which  by  the  general  usage  of  cor* 
porations  is  committed  to  the  directory,  and  ordinarily  withheld  from  the 
ministerial  officers:  Ex  parte  Wmson,  3  Story,  411;  Percy  r.MUkmdon,  17 
Am.  Dec  196;  Rhodes  v.  Webb,  24  Minn.  292;  Bank  Commissioners v.  Bankqf 
Buffalo,  6  Paige,  497;  SQocr  Hook  Road  v.  Greene,  12R.L  164.  He  is  but  an 
agent,  and  his  acts  are  governed  by  the  general  rule  for  agents,  via.,  that  if 
they  exceed  his  authority  they  do  not  bind  the  principal:  State  v.  ChmsnerckU 
Bank,  45  Am.  Deo.  280. 

Power  to  Receive  and  Pay. — It  is  obviously  within  the  power  of  the  cashier 
of  a  bank  to  receive  general  deposits:  State  Bank  v.  Rain,  1  Breese,  45;  Town 
of  Concord  v.  Concord  Bank,  16  K.  H.  26;  Merchants9  Bankr.  Rawls,  50  Am. 
Dec  394.  So  likewise  he  has  power  to  apply  the  funds  of  the  bank  to  the 
payment  of  checks  of  depositors,  and  in  doing  so,  has  implied  authority  to 
bind  the  bank  by  his  judgment  on  the  genuineness  of  the  handwriting  of  the 
drawer  of  the  check:  United  States  Bank  v.  Bank  of  Georgia,  10  Wheat.  83) 
Salem  Bank  v.  Gloucester  Bank,  9  Am.  Dec  111;  Merchants9  Bank  v.  Marine 
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Bank,  43  Am.  Dec  300,  A*  to  the  effect  of  thesj$omsnMntbyt&e) 
or  tinder  the  by-laws,  of  subordinates,  such  m  paying  sod  reee 
the  cashier's  powers  oonoerning  the  paying  and  reoelviug  of  funds,  Monti 
In  his  work  on  banks  and  hanking,  2d  ecL,  p.  157,  says  thai  tike  snlwruv 
nate  offioars  are  snhjeot  to  the  oontrol  of  the  oashier.  Containing  he  says* 
"A  paying-teller  oan  only  pay  ont  money  and  a  receiving-teller  can  only  re- 
ceive it  on  behalf  of  the  bank.  Bat  though  there  be  incumbents  noting  in 
each  of  these  respective  offices,  there  is  judicial  authority  for  saying  that  the 
cashier,  by  his  general  and  high  power,  may  at  the  time  make  or  receive  a 
payment  on  behalf  of  the  bank.  ....  The  act  itself  would  be  within  the 
scope  of  a  cashier's  authority,  and  would  bind  the  bank  in  favor  of  nay 
cent  third  party  [citing  State  Bank  v.  Kasn,  1  Breese,  45].  This 
neoestarily  conflict  with  the  rule  that  if  the  bank  nominates  a 
to  receive  money,  it  will  be  bound  only  by  payments  made  to  him.  For, 
though  the  bank  may  nominate  a  receiving-teller,  yet  the  cunnWr  has  a  co- 
ordinate power  with  him  in  this  respect  by  virtue  of  the  general  scope  of  hn> 
agency.  The  bank  simply  has  two  officers  competent  to  reoeive,  msfeeari  of 
only  one.  But  though  the  cited  case  seems  to  go  to  the  length  of  sustaining , 
this  doctrine,  the  opinion  embodying  the  views  of  the  court  is  far  from  carry* 
ing  perfect  conviction  with  it,  .  .  .  .  As  a  matter  of  strict  law,  it  is  certainly 
fair  to  argue  that  the  especial  action  of  the  bank  in  giving  to  anotiww  the 
charge  of  a  function  which  otherwise  would  belong  to  the  cashier  is  equiva- 
lent to  a  public  taking  away  of  that  function  altogether  from  the  cashier 
Substantially,  it  is  exprtssio  uni$,  exdurio  aUeritn.  The  teller  is  too  oasbisrV 
subordinate,  and  must  take  orders  from  him.  But  the  precise  act  of  recerving 
or  paying  cash  over  the  counter  may  be  regarded  as  exclusively  within  the- 
teller's  province,  by  virtue  of  the  supreme  order  of  the  board  of  directors, 
with  which  even  the  cashier  cannot  interfere." 

Power  to  Issue  Checks.— The  cashier  has  undoubted  power  to  draw  cheeks 
upon  the  funds  of  the  bank  deposited  elsewhere,  and  the  oases  even  go  so  far 
as  to  say  that  a  bank  is  liable  on  its  cashier's  cheek,  drawn  in  the  due  course 
of  the  business  of  the  bank,  notwithstanding  its  charter  provides  that  "all 
bills,  bonds,  notes,  and  contracts  on  behalf  of  the  bank  shall  be  signed  by  the- 
president  and  countersigned  and  attested  by  the  cashier,9  such  provision 
being  held  not  to  apply  to  the  implied  power  of  the  oashier  to  draw  checks  m 
the  ordinary  course  of  business:  Northern  Bank  of  Kentucky  v.  Johnson,  §■ 
Coldw.  94;  Mechanics' Bank  cf  Alexandria  r.  Bank  of  Coh^ 
Merchants'  Bank  v.  Central  Bank,  1  G*.  430;  United  States  v.  Cky  Bank  of 
Columbus,  21  How.  356. 

Power  to  Becevse  Special  Deposits. — Special  deposits,  the  effect  of  which  are 
to  render  the  bank  a  bailee  of  the  thing  deposited,  the  title  remaining  in  the 
depositor,  and  the  bank  being  liable  only  for  gross  negligence,  may  bo  received 
by  the  cashier,  if  the  bank  expressly  makes  a  practice  of  receiving  such  de- 
posits, or  such  practice  by  the  cashier  is  known  to  the  directors,  and  such 
knowledge  on  their  part  presumptively  appears  by  the  fact  that  the  cashier 
habitually  receives  such  deposits:  First  National  Bank  t.  Graham,  79  VsuBL 
106;  8.  C,  21  Am.  Bep.  49;  Foster  v.  Essex  Bank,  9  Am.  Dec  168.  and  note 
183;  Chattahoochee  National  Bank  r.  Schley,  S8  Qn.  Zb9.  But  if  the  bank  dots 
not  habitually  reoeive  such  deposits,  the  cashier  has  no  implied  power  to  do 
sot  National  Bank  qfLyonsr.  Ocean  National  Bank,  60  N.  Y.  278;  S.  C,  19 
Am.  Rep.  181. 

Power  to  Certify  Check*.— In  Muesey  v.  Eagle  Bank,  9  Met.  306;  the  power  of 
eashiers  of  banks  to  oerttfy  cheeks  was  distinctly  denied  in  the  reaeoninger 


June,  I860.]  Corseb  v.  Paul.  761 

the  court  though  in  the  particular  instance  the  certification  was  by  a  teller. 
Bui  it  haa  since  been  held  in  the  United  State*  supreme  court*  and  other  able 
courts,  thai  such  power  does  reside  in  the  cashier.  As  a  result  of  the  manner 
In  which  business  is  done,  to  save  the  inconvenience  of  the  oorporal  transfer 
af  coin,  such  power  must  exist  in  some  one,  and  the  oourta  say  thai  of  all  per- 
mis,  the  cashier,  the  executive  officer  of  the  bank,  is  the  proper  party:  Jfer» 
•fasjaV  Bank  v.  Stats  Bank,  10  Wall.  004;  Cook  v.  Stats  National  Bank,  69 
K.  Y.  96;  &  a,  11  Am.  Rep.  667;  Farmer*  Bami  t.  Butchers'  Sous}  69  An. 
Deo.  601.  As  to  the  extent  of  tellers'  and  cashiers'  powers  to  certify  checks, 
and  the  liability  of  banks  for  unauthorised  certification  of  checks  by  tellers  or 
oaslriers,  seethe  note  to  Farmers'  Bank  r.  Butchers'  Bank,  60  Id.  691  et  acq. 

/Vwssj  to  Transfer  amd  Indorse  Negotiable  Paper.— It  is  generally  held  thai 
the)  cashier  of  a  bank  may  transfer  and  indorse  the  negotiable  paper  of  the 
bank  for  any  purpose  for  which  a  private  person  may  transfer  and  indorse 
hie  mdmdnal  paper.  Mr.  Justice  Story,  in  Wild  v.  Passamaquoddy  Bank,  9 
Mason,  60S,  says:  "The  cashier  of  a  bank  is,  virtute  officii,  generally  intrusted 
wish  the  notes,  securities,  and  other  funds  of  the  bank,  as  the  general  agent 
in  the  negotiation,  management,  and  disposal  of  them.  Prima  fade,  there- 
fore, he  must  be  deemed  to  have  authority  to  transfer  and  indorse  negotiable 
securities  held  by  the  bank,  far  its  use  and  its  behalf.  No  special  authority 
for  this  purpose  is  necessary  to  be  proved.  If  any  bank  chooses  to  depart 
from  this  general  course  of  business,  it  is  certainly  at  liberty  so  to  do,  but  in 
such  ease  it  is  incumbent  on  the  bank  to  show  that  it  has  interposed  a  restric- 
tion, and  that  such  restriction  is  known  to  those  with  whom  it  is  in  the  habii 
of  doing  business. "  And  this  is  supported  by  a  large  body  of  decisions: 
Fteehnerr.  United  StatesBank,  8  Wheat.  338;  8taU Bank  v.  Fox,  3  Blatchf. 
431;  Blair  v.  Mansfield  Bank,  2F\i&  111;  Everett  x.  United  Stake,  30  Am.  Deo. 
684;  Carey*.  McDougald,*lQ**  84;  State  Bank  T.Wheeler,  21  Ind.  90;  Farrar 
v.  Oilman,  86  Am.  Dec  766;  Cooper  v.  Curtis,  30  Id.  488;  Foloer  v.  Chase,  18 
Pick.  63;  Hartford  Bank  v.  Barry,  17  Mass.  93;  Kimball  v.  Cleveland,  4  Mich. 
606;  Harper  r.  Calhoun, 7  How.  (Miss.)  203;  HoUr.  Bacon,  25  Miss.  667;  SL 
Louis  Perpetual  Ins,  Co.  v.  Cohen,  9  Ma  421;  Elliot  v.  Abbot,  37  Am.  Dec  227; 
GeneeeeBank  v.  Patehin,  19 N.  Y.  312;  Robb  v.  Rote County Bank,  41  Barb.  686; 
BisseUv.  First  National  Bank,  69  Pa.  St.  416;  Maxwell  v.  Planter*  Bank,  10 
Humph.  607.  Such  indorsement  and  transfer  may  be  for  collection:  Potter 
v.  Mechanics9  Bank,  28  N.  Y.  641;  Elliot  v.  Abbot,  37  Am.  Dec  227;  forthe  pur- 
pose of  making  a  demand  and  instituting  suit:  Hartford  Bank  v.  Barry,  17 
Mass.  94;  or  for  the  discharge  of  the  obligations  of  the  bank:  Crockett  v.  Young, 
1  Smed.  &  M.  241;  Lafayette  Bank  v.  State  Bank,  4  McLean,  208;  Everett  v. 
United  States,  90  Am.  Dec  584;  Kimball  v.  Cleveland,  4  Mich,  606;  Sturgis  v. 
Bank  cfCbxlevUU,  11  Ohio  &L16&  But  he  cannot  bmd  the  bejik  by  his  official 
indorsement  of  his  individual  paper:  West  SL  Louie  Bank  v.  Shawnee  Bank,  95 
U.a667;  &  G.,  3  DilL  403;  nor  can  he  obligate  the  bank  to  a  holder  with  full 
knowledge  of  the  facts,  by  his  official  indorsement  of  paper  for  the  accommo- 
dation of  a  third  party:  Qeneeee  Bank  v.  Patddn  Bank,  19  N.  Y.  312;  Houghton 
r.  First  National  Bank,  2$  Wia.  663;  S.  G.,  7  Am.  Rep.  107;  but  in  the  latter 
case  it  may  be  liable  to  a  subsequent  bona  fide  taker:  Id.  Though  ordinarily 
an  indorsement,  "A,  agent  for  B,"  would  not  bind  B  if  nothing  else  appeared, 
but  would  render  A  personally  liable,  in  the  ease  of  banks  it  is  held  a  sufficient 
signing  or  indorsement  for  the  cashier  or  president  to  affix  his  name  with  the 
abbreviation  of  the  title  of  his  office,  as  "A  B,  Cash.,"  or  "A  B,  Pros.,"  or  "A 
h,  Gash,  of  0.  D.  Bank,"  and  this  will  bind  the  bank:  Northampton  Bank  v. 
Pspoon,  11  Mass.  288;  Folgerr.  Chase,  IS  Tkk.  63;  Farmers9 Bank r.  Troy  (My 
As*  1  Doug.  (Mich.)  157;  GentsmBatUcr.  Patchm  Bank,  19  X.Y.ZW;  Stat* 


762  Cobssr  v.  Paul.  [M.H. 

Bank  v.  Muskingum  Branch  Bank,  29  Id.  619;  Houghton  v.  First  National  Bank, 
86  Wis.  633;  S.  C,  7  Am.  Bap.  107.  And  it  has  been  held  that  even  though 
nothing  but  the  cashier's  actual  name  appears,  parol  evidence  may  be  admitted 
to  show  the  real  character  of  the  indorsement:  Utica  Bank  v.  Maghar,  18  Johns* 
842;  Mechanics'  Bank  v.  Columbia  Bank,  6  Wheat.  334. 

Power  to  Transfer  and  Indorm  Non-negotiable  Paper.— No  power  is  implied 
in  the  cashier  of  a  bank  to  indorse  non-negotiable  paper,  and  his  indorsement 
of  such  paper  without  express  authority  will  not  bind  the  bank:  BarrkkY. 
Austin,  21  Barb.  241;  HoU  v.  Bacon,  25  Miss.  667.  This,  however,  does  not 
apply  to  shares  of  corporate  stock  which  are  sold  in  open  market,  though 
they  are  not*  in  form  or  character,  negotiable  paper,  and  as  to  such  sornuitics, 
it  is  held  that  the  cashier,  by  virtue  of  his  office,  may  effect  a  transfer  of 
them  on  behalf  of  the  bank:  Matthews  v.  Massachusetts  NaL  Bank,  1  Holmes, 
396. 

Power  to  Accept,  SeU,  or  Guarantee  Bills.— The  cashier  of  a  bank  has  power 
to  accept  all  bills  drawn  on  the  bank  by  depositors,  if  they  have  funds  to 
meet  the  bills:  Farmers'  Bank  v.  Troy  City  Bank,  l  Doug.  (Mich.)  457;  but 
not  as  a  mere  accommodation  to  the  drawer.  In  the  latter  case,  however,  an 
acceptance  will  be  binding  in  the  hands  of  an  innocent  holder:  Id.  The 
cashier  has  also  power  to  Bell  bills  of  exchange  which  the  bank  holds:  Fleck- 
nor  v.  United  States  Bank,  8  Wheat.  338;  and  in  pursuance  of  such  power  may 
pass  title  to  the  bills  by  his  indorsement:  Wild  v.  Passamaquoddy  Bank,  3 
Mason,  605;  Bobby.  Boss  County  Bank,  41  Barb.  586;  Farmers'  Bank  y.  Troy 
City  Bank,  1  Doug.  (Mich.)  457.  So  likewise  he  may  guarantee  the  validity 
of  paper  sold:  Sturgis  v.  CirclevUle  Bank,  11  Ohio  St.  153. 

Power  to  Collect  Debts  and  to  Compromise. — The  cashier  has  power  to  collect 
debts  and  to  make  necessary  arrangements  therefor:  Eastman  v.  Coos  Bank, 
IK.  H.  23;  BMenbecker  Y.Lowell,  32  Barb.  9;  but  it  does  not  follow  that  he 
has  authority  to  make  compromises  with  the  creditors  of  the  bank.  Thus, 
in  the  absence  of  an  express  authorization  or  a  usage  of  the  bank  implying 
authority,  he  cannot  execute  a  composition  agreement  and  release:  Chemical 
National  Bank  v.  Kohner,  58  How.  Pr.  267;  change  the  nature  of  the  debt  or 
the  relation  of  the  bank  from  that  of  a  creditor  to  that  of  an  agent  of  its 
debtor  as  far  as  concerns  the  debt:  Bank  of  Pennsylvania  v.  Reid,  1  Watts  4 
&  101;  Bcber  v.  Windsor  Bank,  59  McL  291;  Sandy  Bioer  Bank  v.  Merchants' 
Bank,  1  Bias.  146;  Payne  v.  Commercial  Bank,  14  Miss.  24;  release  the  maker 
of  a  note  payable  to  and  held  by  the  bank:  Hodge  v.  National  Bank,  22 Grass. 
61;  Dedham  Institute  v.  Slack,  6  Gush.  408;  nor  consent  to  any  arracj 
by  which  the  security  of  the  bank  on  paper  due  it  will  be  impaired: 
County  Ass'n  v.  Sailor,  63  Mo.  24;  Gallery  v.  Albion  National  Batch.  Bonk,  41 
Mich.  169;  S.  C,  32  Am.  Rep.  149;  as  by  releasing  indorsers  or  sureties:  Co- 
checo  NaL  Bank  v.  Haskell,  61  N.  EL  116;  S.  C,  12  Am.  Rep.  67;  Payne  v. 
Commercial  Bank,  6  Smed.  *  M.  24;  Ryan  v.  Dunlap,  63  Am.  Deo.  834.  But 
see,  contra,  Bank  v.  KUngchsmith,  7  Watts,  523. 

Power  to  Deal  with  Bank  Property.— -The  power  to  incumber  or  convey  the 
bank  property,  except  as  stated,  rests  exclusively  in  the  directory,  and  the 
cashier  cannot  deal  therewith  unless  he  have  express  authority  so  to  do:  Leg- 
gett  v.  New  Jersey  M.  &  B.  Co.,  23  Am.  Dec.  728;  United  States  v.  City  Bank 
of Columbus,  21  How.  356;  Tennessee  v.  Davis,  50  How.  Pr.  447.  But  this 
does  not  extend  to  the  limit  of  preventing  him  from  discharging  a  note  and 
mortgage  in  the  ordinary  course  of  business:  Ryan  v.  Dunlap,  63  Am.  Dsa 
834. 
Power  to  Transfer  Bank  Stock— It  is  within  the  inherent  powers  of  the 
of  a  bank,  as  its  principal  executive  officer,  to  transfer  shares  of  Hi 
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■took  on  the  corporate  books,  unless  he  is  expressly  divested  of  inch  power 
by  the  charter  or  by-laws:  Caser.  Bank,  100  U.  S.  446;  Commercial  Bank  r. 
Kortwright,  22  Wend.  848;  8mkh  v.  Northampton  Bank,  4  Cosh.  1. 

Notice. — Notice  to  the  cashier  in  the  ordinary  course  of  his  duties,  concern- 
ing  matters  pertaining  to  the  business  of  the  bank,  is  notice  to  the  banks 
Trenton  Banking  Go.  v.  Woodruff*  2  N.  J.  Eq.  117;  Branch  Bank  v.  Steele,  10 
Ala.  915;  Bank  of  America  v.  McNeil,  10  Bush,  04;  Fall  River  Bank  v.  Bturte- 
want,  12  Oush.  872;  Security  Bank  v.  Cuthnan,  121  Uses.  490;  New  Hope  B. 
Co.  v.  Phoenix  Bank,  8  N.  Y.  156.  Bat  when  the  notice  is  in  respect  to  a  mat- 
ter outside  of  the  ordinary  business  of  the  bank,  notice  to  the  cashier  has 
been  held  insufficient:  Wilson  v.  McCuUoch,  82  Am.  Dec  347.  As  to  the  effect 
of  notice  to  the  cashier  of  a  bank  generally,  see  note  to  Bank  of  Pittsburgh  r. 
Whitehead,  Mid.  198. 

Declarations  and  Admissions  of  Cashier* — Declarations  and  admissions  of  the 
cashier  of  a  bank,  which  are  within  the  scope  of  his  ordinary  duties,  though 
not  expressly  authorized,  are  binding  on  the  bank:  Merchants*  Bank  v.  Marine 
Bank,  43  Am.  Dec  800;  Cocheco  Bank  v.  HaskeU,  61 N.  H.  116;  S.  O.,  12  Am. 
Rep.  67;  Oould  v.  Cayuga  Nat  Bank,  66  How.  Fr.  606.  Where  the  declara- 
tions are  out  of  the  scope  of  his  authority,  they  do  not  bind  the  bank:  United 
States  v.  City  Bank  of  Columbus,  21  How.  356;  Harrieburg  Bank  v.  Tyler,  8 
Watte  &  &  873;  Mopes  v.  Second  Nat.  Bank,  80  Pa.  St  163;  B ankof  Metropth 
Us  v.  Jones,  8  Pet.  12.  Thus  he  cannot  bind  the  bank  by  promising  payment 
of  a  debt  which  the  bank  is  not  bound  to  pay:  Merchants9  Bank  v.  Marine  Bank, 
48  Am.  Dec  800;  Salem  Bank  r.  Gloucester  Bank,  9  Am.  Dec  111;  but  he  may 
bind  the  bank  by  his  statement  to  a  surety  on  one  of  its  notes,  who  relies  and 
acts  on  the  information  that  the  note  has  been  paid,  and  the  bank  will  be 
•stopped  to  deny  the  payment:  Cocheco  NaU  Bank  v.  HaskeU,  51  N.  H.  116; 
8.  a,  12  Am.  Bep.  67;  Grant  v.  Cropeey,  8  Neb,  205;  Merchants'  Bank  v.  Ru- 
dolph, 6  Id.  627.  Bnt  see,  contra,  Mcmrfacturcrt' Bankv.Schojieldy2QVt.Wk 
Bo  the  cashier  cannot  bind  the  bank  by  declarations  as  to  the  solvency  of  a 
particular  individual,  where  another  acts  thereon  and  is  prejudiced:  Mopes  v. 
Second  Not  Bank,  80  Pa,  St.  163. 

Time  and  Place  of  Doing  Business.— It  is  said  that  it  is  not  essential  to  the 
validity  of  the  acts  of  the  cashier  of  a  bank  that  they  should  be  done  at 
the  banking  house  or  within  banking  hours:  Merchants9  Bank  v.  Marine  Bank, 
48  Am.  Dec  300;  Salem  Bank  v.  Gloucester  Bank,  9  Am.  Dec  111.  Thus  an 
indorsement  on  the  street  after  banking  hours  will  bind  the  bank:  Bissell  v. 
First  Nat.  Bank,  69  Pa.  St.  415;  and  see  Merchants9  Bank  v.  State  Bank,  10 
WalL  604.  Representations  within  the  scope  of  the  cashier's  authority,  made 
elsewhere  than  at  the  banking  house,  are  binding  on  the  bank:  Houghton  v. 
First  NaL  Bank,  26  Wis.  663;  S.  C,  Am.  Bep.  107.  But  mere  expressions  of 
opinion  by  the  cashier,  while  not  in  the  discharge  of  official  duties,  will  not 
necessarily  bind  the  bank:  Mackay  v.  Commercial  Bank,  L.  B.  5  Com.  P.  394. 
With  regard  to  a  presentment  and  demand,  however,  the  banking  house  is  the 
proper  place,  and  if  made  elsewhere  it  will  be  insufficient:  BuUard  v.  RandaU, 
61  Am.  Dec  433. 

Power  concerning  Suits. — It  is  not  within  the  ordinary  powers  of  a  cashier 
to  appear  and  defend  suits  against  the  bank:  Branch  Bank*.  Poe,  1  Ala.  896| 
nor  to  waive  service  of  process:  State  v.  Covens'  Savings  Bank,  31  La.  Ann. 
886;  nor  to  bind  the  bank  to  indemnify  an  officer  for  levying  on  property  on 
an  execution  in  its  favor:  Watson  v.  Bennett,  12  Barb.  196;  but  he  may  and 
is  a  competent  officer  to  authorise  suit  on  its  matured  paper:  Bristol  County 
Bank  v.  Kemey,  128  Mass.  298.  As  to  who  may  sue  on  negotiable  paper  made 
payable  to  the  cashier,  see  note  to  Rose  v.  Lafan,  42  Am.  Deo.  378,  379, 
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Gunnison  v.  Gunnison. 

[41  NSW  HAXFeHXBB,  ULJ 

Annnno  Court  as  Wrans  nr  Good  Faith  may 
to  reoorer  his  legal  foot  for  travel  and  attendance,  if 
lie  ba  araininfri  or  not,  or  if  not  eubpoenaed,  where  be 


Wxraraas  Suuuommd  to  Attsrd  Court,  and  Rnuznro  » 

in  good  faith  until  the  o&nee  is  tried  or  otherwiea  diapoaad  of,  no 
being  given  him  that  hia  attendance  ia  no  longer  required,  ia  entitled  ta 
f eea  for  aooh  attendance  from  the  party  aiunmoning  him,  and  if  they  ba 
not  paid,  may  maintain  an  action  to  reoorer  them. 

Wmntas  Sumkonxd  ajtd  Paid  Fibs  wnm  Rnranro  in  Statn,  if  ha  after- 
ward removes  to  another  etate,  ia  bound  to  attend  oonrt  in  pummanne  of 
the  eommona,  nnleaa  before  removing  he  gives  notioe  of  hia  intention  t» 
leave,  and  ia  relieved  from  hia  obligation,  or  ia  rabseqnantly  leeeased 
therefrom;  but  if  he  doea  attend  in  good  faith,  he  ia  entitled  to  hia  feat 
for  aneh  attandanoa,  and  for  the  additional  travel  from  the  other 


Appeal  from  the  award  of  a  commissioner  appointed  to 
Investigate  and  make  proper  allowance  on  the  claims  of  credi- 
tors of  the  estate  of  Vinal  Gunnison,  deceased,  defendant's 
intestate.  Plaintiff's  claim  was  a  debt  due  for  travel  and  at- 
tendance as  a  witness  at  the  court  qf  common  pleas  at  request 
of  the  deceased.  The  claim  was  disallowed.  The  remaining 
facts  necessary  to  an  understanding  of  the  opinion  are  stated 
therein. 

Burke  and  Waite,  lor  the  p^intift 

A.  Ede$  and  Gushing,  for  the  defendant. 

67  Court,  Fowler,  J.  In  Hurd  v.  Fogg,  22  N.  H.  98,  it 
was  said  that  a  principal  defendant  who  was  summoned  to 
appear  and  answer  interrogatories  relative  to  notes  disclosed 
by  the  trustee  was  entitled  to  a  judgment  for  his  fees  as  a  wit- 
ness, when  they  had  not  been  paid  to  him,  the  order  of  court 
requiring  his  attendance  being  in  the  nature  of  a  subpoena  or 
summons  to  a  witness;  and  that  it  made  no  difference  in  thia 
respect  if  he  had  appeared  voluntarily,  without  service  of  an 
order  of  court  upon  him. 

In  Young  v.  TUden,  3  N.  H.  75,  the  plaintiff,  having  been 
cited  to  appear  and  answer  interrogatories  before  a  judge  of 
probate  upon  a  charge  of  embezzlement,  brought  his  action 
against  the  complainants  to  recover  his  fees  for  travel  and 
attendance  as  a  witness.  The  court  held  that  he  could  not 
recover,  the  law  making  no  provision  for  his  compensation. 
In  delivering  the  opinion  of  the  court,  Richardson,  C.  J.,  says: 
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44  The  case  of  this  plaintiff  is  not  analogous  to  the  ease  of  a 
witness  who  has  been  summoned  to  give  a  deposition,  or  to 
testify  in  a  cause  between  third  persons.  The  witness  is  called 
to  testify  in  a  cause  in  which  he  has  no  interest,  and  is  not  by 
law  compelled  to  attend  until  his  fees  for  travel  and  attend- 
ance have  been  paid  to  him.  As  he  attends  merely  for  the 
benefit  of  others,  when  he  attends  without  receiving  his  fees 
previously,  the  law  will  raise  a  promise,  by  implication,  to  pay 
him,  and  upon  that  promise  he  may  maintain  an  action." 

By  the  statute  of  5  Elis.,  c.  9,  sec  12,  a  party  subpoenaing 
a  witness  is  required  to  tender  to  him,  u  according  to  his 
countenance  or  calling,  such  reasonable  sums  for  his  costs 
and  charges  as,  having  regard  to  the  distance  of  the  places,  are 
necessary  to  be  allowed  in  that  behalf.1'  In  HaUet  v.  Mears, 
18  Bast,  15,  the  plaintiff  had  been  summoned  by  the  defend- 
ants to  attend  as  a  witness  in  a  cause  to  which  they  were 
parties,  but  his  expenses  were  not  paid  him.  The  plaintiff 
attended  at  the  trial  in  pursuance  of  the  summons,  but  re- 
fused to  be  examined  as  a  witness,  unless  he  was  paid  his 
expenses.  This  was  not  done,  and  he  was  not  examined.  He 
afterward  brought  his  action  of  astumpeit  for  work  and  labor, 
expense  of  journeys  and  attendance,  in  consequence  of  the 
subpoena,  and  upon  proof  of  these  facts,  and  also  upon  slight 
evidence  of  a  promise  by  the  defendants  to  pay  his  expenses 
when  he  was  served  with  the  subpoena,  he  recovered  a  verdict 
at  the  assizes.  Afterward,  in  the  king's  bench,  Yates  moved 
to  enter  a  nonsuit,  contending  that  there  was  no  foundation 
far  maintaining  the  action,  either  upon  the  express  or  an  im- 
plied promise;  not  upon  the  evidence  of  the  promise  in  feet, 
because  he  had  waived  it  by  refusing  to  be  examined  at  the 
trial  unless  his  expenses  were  then  paid,  and  therefore  the 
consideration  of  the  promise,  if  any,  namely,  the  attending 
and  giving  evidence,  was  not  complied  with;  nor  upon  an  im- 
plied promise,  for  there  was  no  tender  of  his  expenses  when 
he  was  served  with  the  subpoena,  and  therefore  he  could  not 
have  been  attached  for  non-attendance  at  the  trial;  nor  was 
there  any  remedy  against  him  under  the  statute,  as  where  a 
guinea  was  paid  to  and  accepted  by  the  party  subpoenaed  at 
the  time,  with  a  promise  to  pay  the  residue.  But  the  court 
held  that  the  action  well  lay;  that  the  witness  obeyed  the  sub* 
poena  and  attended  the  trial,  and  was  ready  and  willing  to 
have  been  examined,  if  the  defendants  who  subpoenaed  him 
would  have  paid  him  his  expenses,  and  it  was  the  defendants9 
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own  fault  that  the  witness  was  not  examined.  They  therefore 
refused  the  rule* 

In  Bentall  v.  Sydney,  10  Ad.  <fe  El.  162,  it  was  holden  that 
a  clerk,  subpoenaed  to  produce  the  roll  of  attorneys  in  the 
court  of  chancery,  as  evidence  on  a  trial  in  the  king's  bench, 
might  recover  for  attendance  on  the  trial  with  said  roll,  upon 
an  implied  assumpsit,  such  fees  as  were  proved  to  have  been 
usually  paid  for  fifty  years  to  clerks  attending  with  records 
from  the  Petty  Bag  office,  although  he  did  not,  when  sum- 
moned, inform  the  party  that  he  should  demand  remuneration 
as  a  clerk,  and  not  as  an  ordinary  witness,  and  although  he 
did  -not  produce  the  roll  himself  but  sent  it  by  his  own  clerk. 

In  Pell  v.  Danbeny,  5  Exch.  955,  S.  C,  1  Eng.  L.  <fc  Eq.  450, 
it  was  holden  that  a  party  served  with  a  subpoena  in  a  civil 
action,  receiving  a  sum  of  money  therewith,  and  making  no 
further  demand,  might  maintain  an  action  against  the  party 
on  whose  behalf  he  had  been  subpoenaed,  for  additional  ex- 
penses incurred  by  him  in  attending  the  trial,  but  not  for  loss 
of  time. 

In  the  course  of  the  discussion  by  counsel,  Mr.  Baron  Parka 
said:  "  In  a  civil  case,  a  contract  with  the  witness  is  implied 
by  serving  him  with  a  subpoena.  Is  there  not  an  implied  con- 
tract that  the  witness  shall  not  be  bound  to  defray  his  own 
expenses?  A  party  who  serves  a  subpoena  may  be  considered 
to  say:  *  Go  to  the  trial,  and  I  will  pay  your  expenses,  either 
now  or  at  some  future  time.' " 

Upon  the  counsel  for  the  defendant  referring  to  Goodwin  v. 
West,  Gro.  Gar.  522,  540,  and  saying  that  in  that  case  there 
was  a  special  contract,  Piatt,  baron,  inquired:  "Is  not  the 
serving  the  subpoena  a  contract?  "  Upon  further  discussion, 
Baron  Parke  remarked  that  "the  giving  a  subpoena  is  a  com- 
mon-law contract^  under  a  sort  of  regulation." 

It  finally  appeared  that,  upon  the  trial,  the  defendant  had 
not  taken  the  position  then  assumed,  that  there  was  not  any 
implied  promise  or  contract  to  pay  the  party's  expenses,  and 
therefore  that  the  question  did  not  properly  arise. 

In  giving  the  opinion  of  the  court,  Baron  Parke,  among  other 
things,  says:  "  My  own  opinion  is,  that  the  plaintiff  is  entitled 
to  recover,  and  that  he  may  maintain  an  action  for  his  ex* 
penses,  even  although  no  express  contract  be  proved  to  have 
been  made  between  the  parties.  On  that  point,  however,  I 
need  not  deliver  any  opinion.  If  a  witness  in  a  civil  action 
goes  to  an  assise  town  without  his  expenses  being  paid,  or 
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tendered,  or  asked  for,  there  is  some  evidence  for  the  jury,  of  a 
mutual  understanding,  that  if  he  goes  he  is  to  be  paid  for  his 
expenses." 

.  Baron  Anderson  said:  "  I  am  of  the  same  opinion.  I  think 
the  plaintiff  in  the  present  case  was  entitled  to  maintain  the 
action,  and  that  there  was  some  evidence  in  support  of  his 
claim.  The  question  is,  whether  there  need  be  an  express 
contract,  or  whether  an  implied  one  arises  out  of  the  circum- 
stances. I  think  a  contract,  in  this  case,  might  be  implied. 
One  party  received  a  benefit,  and  it  must  have  been  under- 
stood between  them  that  the  party  conferring  it  was  to  receive 
compensation.  If  one  party  goes  to  another,  and  by  a  sub- 
poena requests  him  to  attend  a  trial,  it  being  known  person- 
ally that  the  party  requested  may  refuse  to  attend  unless  his 
expenses  are  paid,  and  the  latter,  without  saying  anything, 
goes  to  the  trial,  he  certainly  does  so  on  the  faith  that  he  will 
be  paid.  That  is  the  reasonable  conclusion  to  be  drawn  by 
the  jury  from  the  facts,  and  they  would  be  authorized  to  find 
that  the  party  was  promised  a  reasonable  remuneration.  I 
need  not  say  if  such  a  promise  is  implied  by  law,  but  the  jury 
would  be  right  in  inferring  it:"  See  also  Collins  v.  Oodefroy, 
1  Barn.  A  Adol.  950;  Robins  v.  Bridge,  3  Mee.  A  W.  114;  Ooodr 
winy.  West,  Cro.  Gar.  522,640;  Amey  v. Long,  1  Campb.  16,  180 
a;  Willis  v.  Peckham,  1  Brod.  A  B.  515. 

We  have  copied  thus  freely  from  decisions  in  England,  be- 
cause, although  there  is  considerable  difference  between  the 
provisions  of  their  statute  and  our  own,  yet  it  is  well  settled 
by  the  English  authorities,  that  unless  the  whole  necessary 
expenses  of  the  witness's  journey  to  and  from  the  place  of  trial, 
and  of  his  necessary  stay  there,  be  tendered  with  the  subpoena, 
the  court  will  not  grant  an  attachment  for  the  non-attendance 
of  the  witness  at  the  time  and  place  of  trial:  Tidd's  Pr.,  c.  35; 
Chapman  v.  Pointon,  2  Stra.  1150;  Bowles  v.  Johnson,  1  W. 
Black.  36;  Fuller  v.  Prentice,  1  H.  Black.  49;  Pearson  v.  lies, 
Doug.  556. 

In  this  country  the  fees  of  witnesses  are  fixed  by  statute  in 
the  several  states  at  so  much  per  mile  for  travel,  and  so  much 
per  day  for  attendance,  without  regard  to  actual  expenses  in 
attending  trial,  or  to  the  employment  or  rank  in  life  of  the  wit- 
ness; no  attachment  for  non-attendance  will  issue  unless  fees 
have  been  paid  or  tendered  with  the  subpoena,  and  no  action 
will  here  lie  to  recover  more  than  the  statutory  compensation, 
unless  upon  an  express  contract  to  pay  more;  but  for  such  fixed 
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sum,  a  witness  who  is  subpoenaed,  and  attends  without  being 
paid,  may  maintain  an  action  against  the  party  summoning 
him.  And  he  is  equally  entitled  to  his  legal  fees,  if  he  attend 
and  is  examined  without  having  been  subpoenaed,  or  if  he  is 
subpoenaed  and  attend  without  being  examined:  Fuller  v. 
Mattice,  14  Johns.  357;  Baker  v.  Brill,  15  Id.  260;  Worland  v. 
Outlen,  3  Dana,  477;  Farmer  v.  Storer,  11  Pick.  241;  De  Be** 
nevitte  v.  De  BenneviUe,  1  Binn.  46;  Leigh  v.  Hodge$,  3  Scam. 
15;  Watts  v.  Van  New,  1  Hill  (N.  Y.),  76;  Andrew  v.  Bate*,  5 
Johns.  351. 

Applying  these  principles  to  the  case  before  us,  we  think  it 
quite  clear  that  if  the  plaintiff,  after  haying  been  summoned 
and  paid  for  his  travel  and  attendance,  from  Claremont,  actu- 
ally removed  to  Illinois  and  took  up  his  residence  there,  even 
if  he  would  not,  under  the  circumstances  of  his  temporary  res- 
idence at  Claremont,  at  the  time  of  being  summoned,  have 
been  legally  bound  to  attend  court  from  Illinois,  in  obedience 
to  that  summons,  yet  if,  both  parties  understanding  that  his 
attendance  was  desired  and  insisted  upon,  he,  in  good  faith, 
traveled  from  his  residence  in  Illinois  for  the  purpose  of  at* 
tending,  and  actually  attended,  court  in  obedience  to  the  requi- 
sitions of  the  subpoena,  the  law  would  imply,  and  the  jury  be 
justified  in  finding,  an  implied  promise  or  obligation  of  the 
intestate  to  pay  him  his  legal  fees  for  such  travel  and  attend- 
ance, deducting  therefrom  the  amount  paid  him  at  the  tuna 
of  the  service  of  the  subpoena;  the  service  of  the  subpoena  con- 
stituting a  sufficient  basis  for  such  promise  or  obligation. 

As  tending  to  show  the  probable  understanding  and  good 
faith  of  the  plaintiff,  and  the  desire, of  the  intestate,  the  state- 
ment of  the  deceased  at  the  time  the  plaintiff  was  summoned, 
that,  notwithstanding  the  discussion  that  had  occurred,  he  did 
not  discharge  the  plaintiff  from  his  obligation  to  attend,  but 
still  insisted  upon  his  coming  to  court,  as  also  the  evidence 
tending  to  show  that  the  plaintiff  came  on  from  THinois  for  the 
sole  purpose  of  attending  the  trial,  were  clearly  competent,  and 
should  have  been  received. 

The  instructions  to  the  jury.so  far  as  they  conflicted  with  what 
we  have  suggested  as  the  rule  of  law  applicable  to  the  circum- 
stances of  the  case,  were  of  course  erroneous.  They  should  have 
been  instructed,  that  if  they  found  the  plaintiff  actually  removed 
from  New  Hampshire  to  Illinois  after  he  was  summoned,  and, 
not  being  discharged  from  his  obligation  to  attend,  in  good  faith, 
for  the  purpose  of  attending  court,  came  on  from  Illinois  to 
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fblfill,  and  did  fulfill,  the  requisition*  of  the  subpoena,  the  in- 
testate was  liable  to  pay  him  his  legal  fees  for  such  travel  and 
attendance,  and  that  they  would  be  authorised  from  these 
facts  to  find  an  implied  promise  or  obligation  of  the  intestate 
to  pay  the  balance  of  the  fees,  after  deducting  the  sum  ad- 
vanced toward  the  same  at  the  service  of  the  subpoena.  They 
should  also  have  been  instructed  that  a  witness  who  is  sum- 
moned to  attend  court,  and  paid  for  his  travel  and  one  day's 
attendance,  or  who  is  summoned  and  attends  without  being 
paid,  if  he  remain  in  attendance  in  good  faith  until  the  action 
is  tried  or  otherwise  disposed  o£  without  any  notice  that  his 
attendance  is  no  longer  required,  is  entitled  to  his  fees  for  such 
attendance  from  the  party  summoning  him;  and  if  they  are 
not  paid,  may  maintain  assumpsit,  or  other  action  on  an  im- 
plied contract  to  recover  them.  They  should  likewise  have 
been  instructed,  still  further,  that  where  a  witness  is  sum- 
moned and  paid  his  fees  while  residing  in  this  state,  if  he 
afterward  remove  to  another  state,  he  is  bound  to  attend 
court  from  his  new  home,  in  pursuance  of  the  summons,  unless, 
before  leaving,  he  shall  have  given  notice  of  his  intention  to 
remove,  and  been  released  from  his  obligation,  or  such  release 
shall  have  been  subsequently  given  to  him;  and  if  he  do  at- 
tend in  good  faith,  he  is  entitled  to  his  fees  for  such  attend- 
ance and  the  additional  travel  from  the  place  of  his  new 
residence. 

The  verdict  must  therefore  be  set  aside,  and  a  new  trial 
granted. 

OommAxiDH  of  Warns  ion  Ananases  nf  Puxsuabgb  om  BuxraiA  i 
BmBmmr.  Jfoore,  20  Am.  Deo.  142. 
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IS  OoVIBOVXSflT   OONOXRVIMO   BOUVDABW   01  LOT  OF  LaJRt 

or  line*  originally  established  or  marked  upon  the  ground,  or  nob  at  hare 
bean  reoogniaed  by  ownen  or  partial  in  interest  for  twenty  years  or  more, 
vriil  prevail  over  the  description  of  the  original  laying  ant  of  the  land  in 
the  proprietor*!  rooords,  and  the  ooorsas  aiid  distances  there  aaptoassd. 
Putt  n  Estoffxd  to  Dent  Sznxnco  Drraaros  Lnn  to  sn  Xxus  Lnm, 
aa  against  adjoining  owner,  if  he  baa  indnoad  him  to  pnrohaaanp  to  aaid 
line,  and  baa  himself  sold  and  oonvsyed  thereto,  and  always  pointed  oat 
the  aame  a*  the  true  line. 
Ah.  Dna  Vol.  LXXVH-49 
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Trespass  quart  dausum.  The  controversy  between  the  par- 
ties  related  to  the  true  location  of  the  locus  in  quo,  lot  20 
of  a  certain  tract  of  land  which  had  been  laid  oat  into  lots. 
The  remaining  facts  appear  in  the  opinion. 

Cross  and  TopUff,  and  Flint  and  Bryant,  for  the  plaintiffs, 

Kittredge,  George,  and  Foster  and  Sanborn,  tot  the  defend- 
ants. 

By  Court,  Nbsmith,  J.  The  question  involved  in  the  first 
instructions  given  by  the  court  to  the  jury  in  this  case  has  been 
too  often  settled  to  be  now  considered  open  for  argument  or 
adjudication.  If  lot  No.  20  was  originally  located  by  boun- 
daries marked  upon  the  ground,  or  subsequently  thus 
located,  and  recognized  as  correctly  located  for  more  than 
twenty  years  by  all  parties  in  interest,  including  the  plaintifi 
themselves,  that  location  must  prevail  rather  than  the  descrip- 
tion contained  in  the  original  laying  out;  and  the  actual  lines 
and  monuments,  marked  upon  the  ground,  must  control  the 
courses  and  distances  named  in  the  original  laying  out.  This 
rule  of  construction  was  recently  considered  and  recognised  by 
the  court  in  Hall  v.  Davis,  36  N.  H.  569;  Hanson  v.  Russel,  28 
Id.  Ill;  Colby  v.  Collins,  41  Id.  301;  Berry  v.  Garland,  26  Id. 
473;  Clough  v.  Bowman,  15  Id.  504;  Prescott  v.  Hawkins,  12 
Id.  19;  Enfield  v.  Day,  11  Id.  525;  Whitehouee  v.  Bickford,  29 
Id.  479;  Hobbs  v.  Cram,  22  Id.  130;  Sawyer  v.  Fellows,  6  Id. 
107  [25  Am.  Dec.  452];  Brown  v.  Gay,  8  Me.  126;  Esmonds  v. 
Tarbox,  7  Id.  61  [20  Am.  Dec.  346];  Thomas  v.  Patten,  13  Id. 
829;  Clark  v.  Wethey,  19  Wend.  320;  Slater  v.  Rawson,  1  Met 
451.  Recently,  in  New  York,  the  court,  in  reviewing  the  au- 
thorities on  this  subject,  confirmed  the  old  doctrine  that  a 
party  is  precluded,  upon  principles  of  public  policy,  from  set- 
ting up  or  insisting  upon  a  boundary  line  in  opposition  to  one 
which  has  been  steadily  adhered  to,  upon  both  sides,  for  mora 
than  twenty  years;  and,  in  determining  boundaries  under  a 
grant,  natural  objects  as  land-marks  are  to  be  considered  as 
binding  before  courses  and  distances:  Baldwin  v.  Brown,  16 
N.  Y.  359;  Kellogg  v.  Smith,  7  Cush.  376. 

The  principle  of  estoppel  we  believe  to  have  been  correctly 
stated  to  the  jury  by  the  judge  who  tried  the  cause.  That  prin- 
ciple has  often  been  recognised,  in  this  state  and  elsewhere. 
If  a  party  is  present,  and  sees  another  sell  and  convey  prop- 
erty, whether  real  or  personal,  to  which  he  may  assert  a  title, 
withftut  disclosing  his  title,  or  objecting  to  the  sale  or  convey* 
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anoe,  and  the  sale  is  made  with  a  full  knowledge  on  his  pari, 
be  will  be  estopped  by  his  silence  from  thereafter  setting  up  his 
title  against  the  purchaser:  Corbett  v.  Norcrou,  85  N.  H.  99. 
The  whole  principle  involved  in  this,  part  of  the  case  is  fully 
discussed  and  settled  by  the  foregoing  case;  and  the  rule  long 
recognised  in  equity  is  established  as  a  just,  legal  rule,  and  to 
be  applied  to  parties  accordingly.    The  same  doctrine  was 
fully  established  by  our  court  in  Wathins  v.  Peck,  18  N.  H. 
361  [40  Am.  Dec  156].    If  an  act  be  done  by  a  party,  which 
would  be  a  fraud  in  him  to  impair,  and  which  so  influences 
another  that  he  acts  on  it,  the  first  actor  is  estopped  from  the 
power  of  retraction:  Martin  v.  Righter,  10  N.  J.  Bq.  510.    A 
representation  which  estops  the  party  making  it  from  denying 
its  truth,  must  not  only  have  misled  the  party  to  whom  it  was 
made,  but  have  been  intended  so  to  mislead  him,  or  at  least 
there  must  have  been  such  culpable  negligence  or  carelessness 
as  may  be  regarded  as  amounting  to  an  intention  to  mislead. 
The  same  is  true  when  a  party,  by  his  silence — which  is  one 
mode  of  making  a  representation — has  misled  another  as 
to  the  matter  not  communicated;  Taylor  v.  Ely,  25  Conn.  250. 
A  party  will  be  concluded  from  denying  his  own  acts  or  ad- 
missions, which  were  expressly  designed  to  influence  the 
conduct  of  another,  and  did  so  influence  it,  and  when  such 
denial  will  operate  to  the  injury  of  the  other:  Cummings  v. 
Webster,  48  Me.  192.    If  one  having  the  title  to  an  estate,  and 
knowing  it,  stand  by  and  see  another,  who,  ignorant  of  it,  pur- 
chases the  estate,  and  suffer  him  to  improve  it  under  the  be- 
lief that  his  title  is  valid,  such  an  one  is  bound  by  the  sale, 
and  cannot  invoke  the  aid  of  a  court  of  justice  to  dispute  it. 
"  Standing  by  "  may  not  import  actual  presence,  but  "  implies 
knowledge  under  such  circumstances  as  to  render  it  the  duty 
of  the  possessor  to  communicate :"  Oatling  v.  Rodman,  6  Ind. 
281.    Equity,  as  well  as  law,  will  interfere  to  prevent  a  party 
from  asserting  his  own  legal  title  against  a  third  person  who 
had  been  induced  by  him  to  part  with  his  money  for  the 
estate  of  which  he  was  seeking  to  deprive  him:   Starrs  v. 
Barker,  6  Johns.  Ch.  166  [10  Am.  Dec.  816].  and  cases  there 
cited.    The  same  rule  at  law  is  stated  in  DennUon  v.  Ely, 
1  Barb.  620.    Qui  taeet,  consentire  videtur.    Qui  potest  et  debet 
tetare,  jubet. 

As  parties,  the  plaintiffs  are  estopped  from  setting  up  their 
claim  here,  as  they,  by  the  acknowledgment  expressed  in 
their  deed  by  the  reception  of  the  consideration  money  there 
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stated,  sxe  thus  estopped  from  setting  up  title  to  the 
land  for  which  they  have  once  received  their  pay.  Having 
participated  in  the  profits  arising  from  the  sales,  the  plaintiffs 
are  not  now  to  he  permitted  to  inquire  into  the  consideration 
of  their  deeds,  for  the  purpose  of  showing  an  interest  different 
from  or  additional  to  the  interest  expressed  in  the  operative 
words  of  the  conveyance!  or  to  defeat  the  deeds,  or  to  change 
their  legal  effect*:  2  PhilL  Ev.,  Cowen  &  Hill's  Notes,  1444. 
If  the  owner  or  claimant  of  property  actively  persuades  or  en* 
oourages  another  person,  who  is  ignorant  of  his  right,  to  pur- 
chase the  property,  or  any  right  or  interest  in  it,  he  will  not 
be  permitted  to  claim  the  property,  or  any  right  in  it,  against 
the  purchaser,  though  he  was  not  aware  of  his  rights.  It 
will  be  reckoned  his  fault  that  he  did  not  inquire  what  his 
rights  were:  Wdb  v.  Pierce,  27  N.  H.  511. 

Applying  the  law  of  the  above  decisions  to  the  facts  as  ad- 
mitted in  this  case,  finding  Richardson,  first  as  agent,  after- 
ward as  an  interested  owner,  upon  two  different  occasions 
selling  parts  of  lot  19;  again,  pointing  out  the  line  claimed  to 
by  the  defendants,  upon  three  other  occasions,  as  the  true  line 
between  lots  19  and  20;  again,  showing  the  valuable  timber 
then  standing  on  lot  19,  and  urging  Chickering,  one  of  the  de- 
fendants, to  cut  the  timber  up  to  this  line  claimed  to  by  the 
defendants,  and  after  the  purchase  by  him,  looking  on  and 
seeing  him  do  what  he  had  directed  him  to  do;  again,  on  an- 
other occasion,  disavowing  the  line  as  a  freak  of  the  surveyor, 
which  the  plaintiffs  now  claim  to  be  the  true  one — all  these 
facts  combined  should  constitute  in  law  an  estoppel  to  the 
plaintiffs'  recovery  in  this  action,  and  justify  the  jury  in  ren- 
dering their  verdict  for  the  defendants,  and  the  court  in 
confirming  it. 

Judgment  on  the  verdict 


1m  Fcmro  Bomnuun,  Monukxjteb  asm  Pbsfxbbb*  to  Occam  jlk» 
Ddtcahobb:  See  extensive  note  to  Heakm  v.  Hodgm>  SO  Am.  Dee.  7S7-74&I 
end  see  eleo  George  ▼.  Thomas,  67  Id.  020^  note,  end  cases  cited.  13m  prin- 
cipal one  is  cited  to  this  point  in  BrUtm  r.  Ferry,  14  Mich.  OS. 

Pasxt  mat  bb  BgiuTPmi)  to  DsvT  Dmanw  Lorn  ion  Turn  Lob,  by 
Ue  admissions,  acts,  or  eoqnietoenoe:  8ee  note  to  Oemrge  v.  Tkomae,  67 
Dee.  S20»  and  axtonsire  note  to  Terry  t.  Ckcmdkr,  SO  Id.  711*  and 
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aid  AjMWiiBy  but  esmiot  be  permitted  to  gfae  Us 
to  whether  whet  wy  Mid  and  done  on  ft  particular 


Ss>  Cohbittutb  Equitable  Bbttopfkl  bt  Stakdcio  bt  and  wilnasring  a 
sale  of  body  or  the  erection  of  valuable  buildings  thereon,  without 
objection  thereto,  it  ia  indispensable  thai  Hat  party  to  ba  conclndod 
ahonld  hare  been  folly  apprised  of  his  title,  and  that  the  other  party, 
being  as  the  time  igmrrwit  of  anoh  advene  title,  f^Mmld  have  bean  m*^^J 
by  snob  aoanieeoenoe  and  thereby  indnoed  to  change  hia  position  For 
if  the  latter  was  not  ignorant  of  each  adverse  title  or  being  put  upon 
inquiry,  the  means  of  knowledge  being  within  bis  reach,  if  ha  failed  to 
nee  reasonable  diligence  to  ascertain  the  truth,  be  has  no  oanse  to  oonv 
plain;  and  whether  reasonable  diligence  bad  been  used,  or  whether  the 
person  against  whom  the  estoppel  is  set  up  has  given  rnseonibla  notice 
of  his  claim,  are  questions  for  the  Jury. 

Whxbb,  oh  Win  or  Entry,  [Dkrhbaht  Disclaims  as  to  Paw,  and 
pleads  the  general  iasus  as  to  the  residue,  and  a  verdiet  is  rendered  in 
favor  of  demandant,  for  the  whole,  the  verdiet  is  not  invalid,  but  he 
may  have  judgment  for  the  parcel  intended  to  be  found,  if  nuaarinl  for  a 
aufficisnt  description  exist*  upon  entering  a  mmttitur  as  to  the  residue. 

Wbit  of  entry.  The  question  wag  one  of  boundaries  be- 
tween adjoining  owners.  The  tract  demanded  was  a  triangu- 
lar piece,  fifteen  inches  in  front  upon  the  street  and  extending 
back  seventy-two  feet  to  a  point.  Defendant  as  to  part  of 
the  land  pleaded  nul  disseisin,  and  disclaimed  the  residue.  It 
appeared  on  the  trial  that  one  Smith,  the  plaintiff's  grantor, 
and  one  Gale,  the  adjoining  owner,  had  agreed  upon  a  line 
between  them,  but  precisely  where  this  line  was,  the  testimony 
did  not  show.  Soon  after,  Odlin,  the  plaintiff,  and  Gale,  made 
an  exchange,  to  bring  the  line  nearer  to  a  right  angle  with  the 
street,  Odlin  receiving  a  strip  one  foot  wide  on  the  street  fcr  two 
feet  in  the  rear;  and  iron  hubs  were  put  down  at  the  corners, 
which  still  remained.  The  evidence  offered  by  plaintiff  con- 
cerning said  measurement  of  land  and  placing  of  the  hubs 
was  objected  to  by  defendant,  but  nevertheless  admitted. 
Subsequently,  the  land  was  sold,  and  after  passing  through 
several  hands,  finally  was  conveyed  to  defendant.  At  the 
trial,  Smith,  the  grantor,  under  whom  both  plaintiff  and  de- 
fendant derive  title,  was  examined,  and  after  stating  what 
was  said  and  done  between  him  and  Gale  about  the  division 
line,  was  asked  whether  or  not  he  made  an  agreement  with 
Gale  concerning  any  line,  and  if  so,  to  what  line  it  related. 
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This  question  was  allowed  to  be  answered  against  defendant's 
objection.  Plaintiff  being  asked  whether  he  had  said  that 
his  land  extended  no  further  than  the  eaves  of  his  house,  an- 
swered that  he  had  made  such  a  statement,  but  explained 
that  his  remark  referred  to  a  bargain  he  had  made  with  Smith 
to  exchange  land  on  his  south  line,  but  which  was  not  in  fact 
carried  out  Such  explanation  was  allowed  against  defend- 
ant's objection.  It  appeared,  also,  that  during  plaintiff's  ab- 
sence from  the  state,  defendant  had  commenced  a  building 
which  encroached  on  his,  plaintiff's  land,  and  that  shortly 
(some  two  or  three  weeks,  more  or  less),  after  his  return, 
he  notified  defendant  thereof .  The  remaining  facts  are  stated 
in  the  opinion. 

Whipple,  Hibbard,  and  L  A.  Eastman,  for  the  defendant. 

Stevens  and  Vanghan,  and  Hutchinson  and  Avery,  for  the 
plaintiff. 

By  Court,  Bellows,  J.  The  testimony  of  the  plaintiff 
whether  an  agreement  was  made  between  him  and  Stephen 
Gale,  was  not  properly  a  matter  of  opinion,  but  of  fact,  to 
which  ha  might  testify.  The  opinion  of  the  witness  as  to  the 
effect  of  what  was  said  and  done,  would  be  open  to  the  objection 
taken  by  the  defendant's  counsel;  but  whether  an  agreement 
was  made,  whether  there  was  the  consent  of  the  two  minds, 
is  quite  a  different  thing.  Had  he  stated,  in  the  first  instance, 
that  the  parties  made  a  line,  set  up  boundaries,  and  agreed  to 
it,  there  could  have  been  no  valid  objection  to  it  In  Eaton  v. 
Rice,  8  N.  H.  880,  it  was  held  that  when  the  witness  could  not 
state  the  language  used,  he  might  be  allowed  to  state  that  he 
understood  the  parties  to  agree  to  a  line,  showing  clearly  that 
it  is  not  to  be  regarded  as  the  mere  expression  of  an  opinion. 
In  the  case  before  us,  although  the  witness  had  previously 
stated  what  was  said  and  done,  it  was  properly  within  the  dis- 
cretion of  the  court  to  allow  him  to  state  in  another  form  that 
they  agreed  to  the  line.  Ordinarily,  however,  such  a  repetition 
would  not  be  allowed,  but  in  a  case  where  the  language  was 
imperfectly  remembered  by  the  witness,  it  would  come  within 
the  range  of  a  sound  judicial  discretion,  over  which  this  court 
would  exercise  no  control:  1  Greenl.  Bv.,  sec  481;  Furbushj. 
Goodwin,  25  N.  H.  441. 

The  admission  of  the  plaintiff's  testimony  in  respect  to  the 
Iron  hubs,  as  tending  to  show  where  the  line  was,  is  not  open 
to  the  objections  urged  by  the  defendant's  oounseL    The 
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grounds  of  its  admission  were  stated,  and  we  can  see  no  rea- 
son for  supposing  that  the  jury  were  misled  by  it 

The  plaintiff  was  properly  allowed  to  explain  his  statements 
that  his  land  extended  no  further  south  than  the  dropping  of 
the  eaves  of  his  building.  These  statements  had  not  the  char- 
acter of  a  contract;  and  there  is  nothing  that  would  estop  the 
plaintiff  from  showing  to  what  he  referred,  and  in  what  sense 
he  used  the  words. 

The  court,  we  think,  was  right  in  declining  to  instruct  the 
jury  that  the  plaintiff,  upon  his  own  testimony,  was  estopped 
from  maintaining  his  action.  To  constitute  an  equitable  es- 
toppel by  standing  by  and  seeing  valuable  improvements  made 
upon  the  land  by  another,  without  objection,  it  must  appear 
that  the  owner  was  fully  aware  of  his  own  title,  or  in  other 
words,  that  he  willfully  concealed  it,  and  that  the  occupant, 
being  ignorant  of  such  title,  was  misled  by  such  silent  acqui- 
escence, and  induced  thereby  to  change  his  position. 

The  general  doctrine  is  well  stated  by  Lord  Denman  in  Pick* 
ard  v.  Sean y  6  Ad.  &  El.  469,  in  these  words:  "  When  one,  by 
his  words  or  conduct,  willfully  causes  another  to  believe  in  the 
existence  of  a  certain  state  of  things,  and  induces  him  to  act 
on  that  belief,  or  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a  different  state 
of  things  as  existing  at  the  same  time."  The  same  language  is 
used  by  Baron  Parke  in  Freeman  v.  Cooke,  2  Exch.  658,  and 
the  definition  is  adopted  by  Pterley,  C.  J.,  in  Davis  v.  Handy,  37 
N.  H.  75,  and  is  fully  indorsed  by  Story  in  his  commentaries 
on  equity,  page  386,  where  he  says:  "To  justify  the  applica- 
tion of  this  cogent  moral  principle,  it  is  indispensable  that  the 
party  so  standing  by  and  concealing  his  rights  should  be  folly 
apprised  of  them,  and  should,  by  his  conduet  or  gross  negli- 
gence, encourage  or  influence  the  purchase;  for,  if  he  is  wholly 
ignorant  of  his  rights,  or  the  purchaser  knows  them,  or  if  his 
acts,  or  silence,  or  negligence  do  not  mislead,  or  in  any  way 
affect  the  transaction,  there  can  be  no  just  inference  of  actual 
or  constructive  fraud  on  his  part."  In  accordance  with  these 
views,  are  Dann  v.  Spurrier,  7  Ves.  236;  Rangely  v.  Spring,  21 
Me.  130;  Morton  v.  Hodgdon,  32  Id.  127;  Gray  v.  BartleU,  20 
Pick.  193  [32  Am.  Dec.  208];  2  Smith's  Lead.  Cas.,  5th  Am. 
ed.,  619,  642-646,  660-663;  4  Kent's  Com.,  9th  ed.,  261. 

If,  then,  the  title  of  the  plaintiff  was  equally  open  and  ap- 
parent to  both  parties,  and  the  defendant  acted  upon  the  judg- 
ment he  had  formed  of  the  conflicting  claims,  and  was  nod 
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misled  by  the  silence  of  the  plaintiff,  there  could  be  do  ground 
for  contending  that  the  plaintiff's  conduct  was  in  the  nature 
of  an  admission  upon  which  the  defendant  had  acted.  Whether 
the  defendant  was  so  misled  was  a  question  for  the  jury;  sad 
we  think  there  was  evidenoe  upon  which  they  might  have  found 
against  the  defendant  on  that  point — such  as  the  feet  thai  he 
claimed  to  the  last  a  title  to  the  land,  independent  of  tin 
estoppel;  that  he  had  entered  upon  the  erection  of  his  building 
in  the  plaintiff's  absence,  and  did  not  desist  when  informed  of 
the  plaintiff's  claim;  together  with  the  evidence  tending  to 
show  that  before  commencing  his  work  he  was  informed  of  the 
exchange  between  the  plaintiff  and  Stephen  Gale,  the  exist- 
ence of  the  hubs,  as  marking  the  boundaries  of  the  adjoining 
tract,  and  the  probability  that  they  might  be  found;  and  that, 
in  foot,  he  was  put  upon  inquiry  as  to  the  plaintiff's  title.  Had 
the  jury  found  that  the  defendant  was  not  misled,  but  acted 
upon  the  judgment  previously  formed  as  to  the  boundaries,  we 
see  no  reason  why  such  finding  should  have  been  disturbed. 
For  the  reasons  already  assigned,  we  are  of  the  opinion  that 
there  was  no  error  in  refusing  to  instruct  the  jury  that  unless 
notice  was  given  before  the  brick-work  was  finished  the  plain- 
tiff would  be  estopped. 

The  question  whether  notice  was  seasonably  given  to  the 
defendant  was  properly  left  to  the  jury.  Involving,  as  it  does* 
an  inquiry  into  the  diligence,  good  faith,  and  fair  dealing  of 
the  plaintiff,  and  whether  there  Was  such  gross  negligence  oft 
his  part  as  to  afford  a  just  inference  of  fraud,  it  is  quite  obvi- 
ous that  no  rules  fixing  the  time  can  be  laid  down  to  suit  the 
great  variety  of  circumstances  likely  to  exist.  In  deciding  such 
a  question,  an  inquiry  must  be  had  as  to  the  knowledge  possessed 
by  the  owner,  of  his  own  title,  and  at  what  time  he  had  obtained 
so  much  as  to  require  him  to  act — when  he  was  made  folly 
aware  of  the  encroachment  of  the  other  party — the  nature  and 
progress  of  the  erection — the  knowledge  already  possessed  by 
the  occupant — and  the  condition  of  the  owner  in  respect  to  the 
convenience  of  giving  notice.  For  the  determination  of  these 
questions,  the  jury  is  the  appropriate  tribunal,  as  in  other  cases 
involving  inquiries  as  to  good  faith,  reasonable  time,  care,  due 
diligence,  probable  cause,  fraud,  and  the  like.  It  is  true  that 
there  are  cases  where  the  courts  have  laid  hold  of  some 
prominent  and  decisive  incident,  and  have  determined  by 
positive  rules  what  shall  be  deemed  reasonable  time — as  in  the 
ease  of  the  dishonor  of  a  note  or  bill  of  exchange,  where  the 
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parties  live  in  the  same  town,  or  notice  may  be  given  through 
the  post-office.  But  no  such  controlling  incidents  exist  in 
oases  of  this  sort,  nor  are  we  aware  of  any  attempt  to  establish 
any  role  defining  what  shall  be  a  reasonable  time  in  such 
cases.  In  the  case  before  us,  the  work  was  already  begun  be- 
fore the  plaintiff  returned;  the  land  in  controversy  was  but  a 
few  inches  in  width,  and  might  or  might  not  require  some 
time  to  enable  the  plaintiff  to  satisfy  his  own  mind  as  to  the 
exact  line;  and  there  was  some  evidence  tending  to  show  that 
the  plaintiff  was  not  well  for  a  time  when  he  first  came  home, 
and  also  that  the  notice  was  given  within  two  or  three  weeks 
after  his  return.  And  this  illustrates  the  difficulty  of  laying 
down  any  rule  as  to  the  time  of  giving  notice,  except  that  it 
shall  be  done  in  a  reasonable  time  under  all  the  circumstances. 
The  doctrine  of  equitable  estoppel  is  derived  from  courts  of 
equity,  and  is  based  upon  a  high  moral  principle  which  de- 
nounces as  a  fraud  the  denial  of  a  state  of  things  which  a  party 
had  before  willfully  affirmed,  with  a  view  to  induce  another  to 
change  his  position,  and  in  consequence  of  which  he  did  so 
change  it  But  as  the  application  of  the  doctrine  is  highly 
penal  in  its  character,  it  is  indispensable  that  the  fraudulent 
representation  or  concealment  should  be  clearly  established, 
and  that  actual  bad  faith,  or  that  gross  negligence  which  im- 
plies it,  should  be  clearly  shown;  otherwise,  there  would  be 
great  danger  that  estoppels  of  this  character  would  justly  be 
regarded  as  "odious."  In  Moore  v.  Morgue,  Cowp.  479,  the 
question  of  negligence  and  good  faith,  in  a  person  employed 
to  obtain  an  insurance  upon  property,  was  submitted  to  a 
Jury.  So,  whether,  in  a  sale  of  a  ship  at  sea,  possession  was 
seasonably  taken  on  her  arrival:  Joy  v.  Sears,  9  Pick.  4.  So, 
whether  the  abandonment  of  a  vessel  to  the  underwriters  was 
made  in  a  reasonable  time:  Reynolds  v.  Ocean  Insurance  Con 
22  Id.  191  [33  Am.  Dec  727].  So,  whether  a  traveler  was 
exercising  ordinary  care  and  prudence:  Carlton  v.  Bath,  22  N. 
EL  659.  In  3  Stark.  Ev.  423,  it  is  laid  down  that  "  reasonable 
time  is  always  a  question  of  fact,  in  the  absence  of  any  rule  or 
principle  of  law  applicable  to  the  circumsti  aces: "  See  also 
the  same  work,  pages  406-418,  and  the  note  on  page  414;  1 
OreenL  Ev.,  sec.  490,  and  full  note,  and  authorities  collected; 
Pray  v.  Burbank,  11  N.  H.  290;  Wendell  v.  Moulton,  26  Id. 
61.  The  instructions  to  the  jury,  taken  together,  were,  that  if 
Gove  was  erecting  his  building  on  the  plaintiff's  land,  without 
fruit  on  his  part,  and  the  plaintiff  stood  by  without  objection, 
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he  would  be  estopped.  And  what  would  be  fault  on  his  part 
is  stated  in  another  part  of  the  charge,  viz.,  a  failure,  being 
put  upon  inquiry,  to  make  such  inquiries  and  examinations, 
and  use  such  precautions,  as  a  man  of  ordinary  care  and  pru- 
dence would  make  and  use  under  similar  circumstances,  by 
reason  of  which  failure  he  did  not  ascertain  the  true  line, 
when  the  means  of  doing  so  were  reasonably  within  his  reach. 

This  raises  the  question  whether,  under  the  circumstances, 
and  with  the  information  obtained  and  reasonably  open  to  the 
defendant,  including  that  which  resulted  from  the  silence  of 
the  plaintiff,  he  used  reasonable  diligence  to  ascertain  the 
boundaries.  If  his  vigilance  was  properly  lessened  by  the 
conduct  of  the  plaintiff,  that  was  to  be  considered  in  determin- 
ing whether  he  was  or  was  not  negligent.  But  i£  under  all 
the  circumstances,  including  the  plaintiff's  silence,  he  unrea- 
sonably failed  to  use  means  of  ascertaining  the  boundaries 
which  were  within  his  reach,  he  has  no  cause  to  comp'^in; 
because  in  oases  of  this  sort  he  is  to  be  charged  with  such 
knowledge  as  reasonable  diligence  would  have  given  him.  In 
accordance  with  these  views,  it  has  been  repeatedly  held  that  a 
first  mortgagee  would  not  be  postponed  to  the  second  by  reaaon 
of  his  silence  at  the  execution  of  the  second  mortgage,  when 
the  first  had  been  duly  recorded:  Carter  v.  Champion,  8  Conn. 
658  [21  Am.  Dec.  695];  Bigelow  v.  Topliff,  25  Vt.  273  [60  Am. 
Dec.  264];  Brinckerhoffv.  Lansing,  4  Johns.  Ch.  65  [8  Am.  Dee. 
538];  Clabaugh  v.  Byerly,  7  Gill,  354  [48  Am.  Dec.  676]. 

This  point  has  been  argued  by  the  defendant's  counsel  with 
much  force  and  ingenuity,  but  we  are  unable  to  assent  to  hia 
conclusions,  or  give  countenance  to  the  idea  that  although  the 
defendant  was  put  upon  inquiry,  and  the  means  of  knowledge 
were  at  his  command,  he  might  still  forbear  to  make  investi- 
gations, but  go  on  with  his  erections,  taking  the  risk  that  the 
plaintiff  might  or  might  not  interfere.  This  we  could  not 
regard  as  good  faith  on  the  part  of  the  defendant,  nor  can  it 
be  deemed  that  under  such  circumstances  he  was  misled  by 
the  silence  of  the  plaintiff.  This  would  be  well  illustrated  by 
a  case  that  might  arise  on  the  entire  removal  or  destruction  of 
the  erections  in  question,  subsequent  to  this  trial,  as  the  fact 
is  now  suggested  to  be.  Should  the  defendant  undertake  to 
rebuild  upon  the  same  ground,  could  it  be  justly  said  that  he 
was  misled  by  the  silence  of  the  plaintiff  during  such  subee- 
quent  erection,  and  especially  that  it  must  be  so  taken  as 
matter  of  law  ?    And  yet  it  might  be  said  that  the  defendant 
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did  not  know  that  the  land  was  not  his,  and  that  would  per- 
haps be  true;  but  the  jury  might,  and  probably  would,  find 
that  he  was  not  misled  by  the  plaintiff's  silence,  but  acted 
upon  his  own  judgment  as  to  his  title. 

The  verdict  in  this  case  is  for  all  the  land  described  in  the 
plaintiff's  writ,  when  the  defendant  has  disclaimed  a  part,  and 
the  issue  tried  is  only  as  to  the  residue.  It  is  clearly  a  mis- 
take, but  not  such  as  to  affect  the  judgment,  the  part  for  which 
judgment  should  be  rendered  being  clearly  shown  in  the  issue, 
and  it  being  manifest  that  the  jury  have  found  the  issue  for 
the  plaintiff.  That  they  have  found  something  more  than  was 
submitted  to  them,  or  than  was  proved,  will  not  necessarily 
vitiate  the  verdict.  It  is  clearly  a  case  where  the  finding  of 
the  issue  may  be  concluded  out  of  the  verdict,  and  that,  as  is 
well  settled,  is  sufficient,  although  the  verdict  is  informal: 
Pettes  v.  Bingham,  10  N.  H.  514;  Allen  v.  Aldrich,  29  Id.  75; 
Hodges  v.  Raymond,  9  Mass.  816;  Commonwealth  v.  Fisehblatt, 
4  Met  354;  Hawks  v.  Crofton,  2  Burr.  698;  Porter  v.  Rummery, 
10  Mass.  64;  and  so  in  Parker  v.  Brown,  15  N.  H.  176,  which 
fully  recognizes  the  power  to  amend  the  verdict,  as  in  this  case; 
but  the  court  decline  to  apply  it  there,  for  the  reason  that  there 
was  no  description  of  the  part  to  which  the  verdict  should 
have  been  confined.  So  if  the  jury  find  the  issue,  and  some- 
thing more,  the  latter  may  be  rejected  as  surplusage:  Patterson 
v.  United  States,  2  Wheat.  221.  So  if  a  verdict  is  too  large,  the 
excess  may  be  remitted,  if  it  can  be  ascertained  by  computa- 
tion: Sanborn  v.  Emerson,  12  N.  H.  58;  Pierce  v.  Wood,  23  Id. 
519;  WHIard  v.  Stevens,  24  Id.  271.  So  where  betterments  were 
erroneously  awarded,  it  was  held  that  they  might  be  remitted: 
Wendell  v.  Movlton,  26  Id.  41. 

The  result  is,  that  on  remitting,  in  the  judgment  in  this  case, 
the  part  disclaimed,  and  all  of  the  residue  but  the  fourteen 
inches  shown  in  the  evidence,  there  must  be  judgment  on  the 
verdict. 


WrnnsuBB  Orarunro  ab  Eyidihob:  See  Keener  t.  State  $8  Am.  Deo.  860; 
Atlantic  etc  R.R.Oo.  y.  Campbell,  64  Id.  607,  and  notes. 

Equxxabui  Ebtoffbx,  Doonura  or,  Gnrnuur. :  See  note  to  WtUand 
Canal  Go.  r.  Hathaway,  24  Am.  Deo.  69-60*  Petmr.  HeUey,  68  Id.  607,  aid 
note  603;  West  Wineted  Bank  t.  Fora\  71  Id.  66,  and  note  7a 
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Wadlbigh  v.  Janvbdt. 

[41  Haw  HAMMOU,  ML] 


Tiiori  In  to  aniamirt  In  tin  fumliolfl  ■■  In  1m  jmip^wIj  lopejilatl  —  i 

or  part  and  parcel  of  the  realty,  and  in  men  oaaa  if  they 

eeparated  from  the  realty  for  convenience  in  making  repeira, 

wise,  they  etfll  remain  a  part  of  and  paai  by  a  conveyance  of  the  realty, 

notwfthftmfliF^g  the  oeveraaoe. 

BlUH  IT,  UmZBODTBD  JWSMMTUBK  CV  OWCTB  OF  FUEH20tt>  to 

dieatrered  portiona  of  a  bejfldinc  oAhecs  of  a  ^^"fiit 
not  change  their  character  aa  fixtoiee  or  prevent  their  passing  by  a  een> 
Teyanoe  of  the  real  estate;  and  aa  against  the  grantee,  erideatoe  i» 
Jnadmiariblc  to  ahow  each  intention. 

Vtidstgi  or  OoHVosmoiis  or  Pjukxdhi  id  Sxow  vacant  UxDsascranai 
aa  to  whether  certain  property  waa  part  of  the  realty,  and  paaeed  by  a 
conveyance  by  one  to  the  other,  is  not  admiaajble,  aa  Hi*  "'"HiliiBMliag 
of  either  would  not  affect  the  legal  question,  for  if  the  piopeity 
annexed  to  the  freehold,  it  paaaed  with  it  by  conveyance. 

XuaTAsa  vm  Bona  Astortatis  mat  hb  ManrrAmD  lor  taking  and 
ing  away  nxtoree,  or  the  portiona  of  a  bnilding  which  have  been 
rarily  diaaeverad  therefrom. 

Law  ab  to  What  CoHsrrron  Fmrrais,  and  whbs  Test  Pass  bt 
vbtavos  of  the  realty,  diacuceed. 


Trespass  for  taking  and  carrying  away  a  cider-mill  and 
press,  and  the  stanchions,  staples,  tie-up  chains,  and  tie-up 
planks  belonging  thereto.  The  mill  and  appurtenances 
were  annexed  to  the  realty  by  being  sank  in  the  ground,  fast- 
ened by  nails  and  screws  to  the  walls,  and  the  like.  The 
bnilding  to  which  they  were  attached  was  used  only  for  the 
purpose  of  a  cider-house,  and  had  been  used  in  connection 
with  said  mill,  as  such,  for  twenty-one  years.  It  appeared 
that  the  mill,  timbers,  planks,  etc.,  were  occasionally  taken 
down,  and  detached  from  the  building  for  the  purpose  of  re* 
pairs,  or  for  convenience,  when  the  mill  was  not  in  use.  At 
the  time  of  the  sale  to  plaintiff  of  the  realty,  including  the 
cider-house,  the  mill  was  out  of  repair,  and  had  been  partially 
taken  down  for  the  purpose  of  making  repairs.  While  in  this 
condition,  defendant  came  and  took  down  and  carried  away 
the  mill,  timbers,  stanchions,  and  the  like,  and  it  waa  for  the 
carrying  away  and  conversion  of  these  articles  to  his  awn  use 
that  this  action  was  brought  The  remaining  foots  Appear  in 
the  opinion. 

Wilcox  and  Christie,  for  the  defendant 
O.  H.  BeUy  for  the  plaintiff, 
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By  Court,  Fowler,  J.  The  old  and  general  role  of  the  law 
aeems  to  have  been  that  whatever  was  annexed  to  the  freehold 
became  part  of  it,  and  could  not  be  taken  from  it;  understand- 
ing by  the  expression  "  annexed  to  the  freehold/9  fastened  to 
or  connected  with  it;  so  that  mere  juxtaposition,  or  the  laying 
of  an  object,  however  heavy,  on  the  freehold,  did  not  amount 
to  annexation:  Culling  v.  Tuffnal,  Bull.  N.  P.  84;  Anthony  v. 
Haney,  8  Bing.  186;  Horn  v.  Baler,  9  East,  215;  Davis  v. 
Jones,  2  Barn.  &  Aid.  166. 

But  there  were  early  recognised  cases  of  constructive  annex- 
ation,  in  which  an  object,  really  a  chattel,  was  for  certain  pur- 
poses considered  as  annexed  to  the  freehold.  Thus,  in  LiforcCs 
Case,  11  Co.  60,  it  is  said  to  have  been  resolved,  in  14  Hen. 
VHL,  25  b,  in  Wistowe's  Case  of  Gray's  Inn,  that  if  a  man  has 
a  horse-mill,  and  the  miller  take  the  millstone  oat  of  the  mill, 
to  the  intent  to  pick  it  to  grind  the  better,  although  it  is  ac- 
tually severed  from  the  mill,  yet  it  remains  parcel  of  the  mill, 
as  if  it  had  been  always  lying  upon  the  other  stone,  and,  by 
consequence,  by  the  lease  or  conveyance  of  the  mill,  it  shall 
pass  with  it;  so  of  doors,  windows,  rings,  etc.  The  same  law 
of  keys,  although  they  are  distinct  things,  yet  they  shall  pass 
with  the  house.  Such,  too,  were  heir-looms,  charters,  and  evi- 
dences attendant  upon  the  inheritance,  and  the  deer  and  fish 
in  a  man's  park  or  fish-pond:  11  Vin.  Abr.,  tit.  Executors,  Z, 
166, 177;  Petre  v.  Heneage,  1  Ld.  Baym.  728;  Pusey  v.  Pusey, 

I  Vern.  273;  Lord  v.  Wardle,  8  Bing.  N.  C.  680;  Liford's  Case, 

II  Co.  60;  Shep.  Touch.  470;  WUtshear  v.  CottreU,  18  Bng.  L. 
A  Eq.  142;  Lawton  v.  Lawton,  3  Atk.  13,  and  notes;  Walker  v. 
Sherman,  20  Wend.  636,  where  the  authorities  are  collected, 
and  the  whole  subject  frilly  discussed  by  Mr.  Justice  Cowen; 
Amos  &  Fenrard  on  Fixtures;  Gibbons  on  Fixtures;  2  Kent's 
Com.,  3d  ed.,  845;  Elwcs  v.  Maw,  3  East,  88;  8.  C,  2  Smith's 
Lead.  Cas.  99,  and  notes. 

In  Queen  y.Wheder,  6  Mod.  187,  upon  a  motion  to  stay  pro- 
cess for  seising  the  wheel  of  a  mill  as  a  deodand,  because  it 
was  parcel  of  the  freehold,  Lord  Chief  Justice  Holt  is  reported 
as  saying:  "A  mill  is  a  known  thing  in  law,  and  so  are  the 
parts  thereof;  and  therefore,  if  the  owner  of  a  mill  take  out 
one  of  the  millstones  to  pick  or  gravel  it,  and  devise  the  mill 
while  the  stone  is  severed  from  it,  yet  it  shall  pass  as  part  of 
{he  mill."    On  this  ground  process  was  stayed. 

These  authorities  are  quite  conclusive  that  the  tie-up  planks. 
Stanchion  timbers,  hinge  staples,  and  tie-chains,  which  must 
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manifestly  have  been  removed  by  the  defendant  for  con- 
venience in  repairing  the  barn,  passed,  by  the  conveyance  of 
the  farm  and  buildings,  to  the  plaintiff,  notwithstanding  the 
leverance,  unless  the  unexecuted  intention  of  the  defendant  to 
substitute  for  them  doors,  windows,  and  stanchions  of  a  dif- 
ferent character  and  construction  could  affect  the  result;  and 
we  are  entirely  satisfied  that  his  secret,  unexecuted  intention 
In  that  respect  could  have  no  legitimate  bearing  upon  the 
question.    It  was  entirely  immaterial  what  purpose  the  de- 
fendant had  formed,  so  long  as  he  had  not  carried  it  oat.     By 
the  conveyance,  the  barn  passed  to  the  plaintiff  just  as  it  then 
with  the  portions  afterward  carried  off  by  the  defendant 
diag^vered  ftom  the  rest    The  plaintiff  saw  the  barn  in  the 
nrocess  of  repair;  he  had  a  right  to  infer,  and  to  act  upon  the 
inferenc-  thai  the  dissevered  portions  constituted  an  integral 
-jo-tHjo  d  the  edifice.    Beside,  the  destination  which  gives  to 
Liable  objects  an  immovable  character  results  from  facts 
*  ciiconistances  determined  by  the  law  itself,  and   can 
neither  be  established  nor  taken  away  by  the  secret,  unexecuted 
Ditfpose  or  intention  of  the  owner:  Horndle  v.  Enregistr,  2 
Ledru-Rollin  Repertoire,  Journal  de  Palais,  214,  cited    in 
Sntdekr  v.  Warring,  12  N.  Y.  170,  where  the  New  York  court 
of  appeals  held,  reversing  the  decision  of  the  supreme  court, 
Opt  a  statue,  erected  as  an  ornament  to  grounds,  may  be  a 
put  of  the  realty,  although  not  fastened  to  the  base  on  which 
it  rests,  and  capable  of  being  removed  without  fracture;  and 
jeo  that  a  sun-dial,  erected,  without  being  in  any  way  Has- 
tened thereto,  upon  a  permanent  foundation  of  stone  in  the 
guile  grounds,  was  a  part  of  the  real  estate,  although  it 
ireighed  only  two  hundred  pounds,  and  could  readily  be  re- 
moved.   In  the  same  case,  moreover,  the  court  disregarded  as 
incompetent  and  immaterial  the  testimony  of  the  former 
owner  of  the  statue,  that  when  he  set  it  up  he  did  not  design 
it  as  a  permanent  erection,  but  intended  to  sell  it  whenever  an 
opportunity  should  offer. 

Both  upon  reason,  because  the  severance  of  a  fixture  while 
in  process  of  repair  cannot  vary  its  nature  or  deprive  it  of  the 
character  which  annexation  has  conferred  upon  it,  and  upon 
authority,  therefore,  we  think,  the  testimony  of  the  defendant 
as  to  his  inchoate  intention,  unaccompanying  the  act  of  sever- 
ance, to  substitute  different  fixtures  to  the  barn,  in  plaoe  of 
those  removed  by  him  for  convenience  in  making  repairs,  was 
properly  rejected;  and  that  the  tie-up  planks,  stanchion  tim« 
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bers,  tie-chains,  and  hinge  hooks  were  clearly  and  unequivo- 
cally, by  destination,  part  and  parcel  of  the  realty,  and  as 
such,  passed  by  the  conveyance  of  the  land  to  the  plaintiff, 
although  they  were,  at  the  time  and  under  the  circumstances 
found  by  the  case,  entirely  dissevered  therefrom. 

Nor  can  we  doubt  that  the  cider-mill  was  also  part  of  the 
real  estate,  and  passed  by  the  conveyance  of  the  farm  and 
buildings  to  the  plaintiff.  The  conflicting  evidence  upon  the 
trial  as  to  conversations  in  relation  to  it,  alleged  by  one  party 
to  have  occurred,  and  denied  by  the  other,  was  clearly  incom- 
petent on  the  legal  question  as  to  whether  or  not  it  was  part  of 
the  realty,  and  passed  with  it  under  the  conveyance  of  the 
farm.  All  preliminary  negotiations  in  relation  to  the  property 
were  merged  in  the  written  contract  of  conveyance,  and  the 
only  question  was,  whether,  as  matter  of  law,  the  cider-mill, 
as  it  was  situated  at  the  date  of  the  execution  of  the  deed, 
passed  under  it  The  understanding  of  either  or  both  parties 
could  not  affect  this  legal  question;  at  most,  it  would  only  be 
their  opinion  upon  it  Beside,  it  does  not  appear  that  any 
intimation  was  made  at  the  trial  of  any  desire  that  this  evi- 
dence should  be  submitted  to  the  jury. 

We  know  the  strict  rule  of  the  ancient  law  has  been  much 
relaxed  in  favor  of  trade  and  manufactures  and  to  encourage 
industry,  as  between  landlord  and  tenant,  and  tenant  for  life 
and  the  remainderman;  so  that,  as  between  landlord  and 
tenant,  the  latter  may  take  away,  during  the  term,  all  such 
chimney-pieces,  wainscot,  machinery,  and  implements  of  trade, 
such  as  brewing  vessels,  coppers,  fire-engines,  cider-mills,  etc., 
as  he  has  himself  put  up  or  erected;  and  the  tenant  for  life 
may  remove  fire-engines,  cider-mills,  coppers,  etc.,  which  he 
has  erected,  and  by  which  he  not  only  enjoys  the  profits  of  the 
estate,  but  carries  on  a  species  of  trade.  But  as  we  under- 
stand the  matter,  the  old  rule,  that  whatever  is  fixed  to  the 
freehold  becomes  part  of  it  and  cannot  be  taken  from  it,  still 
holds  as  between  the  heir  and  executor,  the  mortgagee  and 
mortgagor,  and  the  grantee  and  grantor:  Co.  lit  63  a;  Brooke's 
Abr.,tit  Waste,  104, 143;  Cooke's  Case,  Moore,  177;  Herlaken- 
den's  Case,  4  Co. 64;  Day  v.  Bisbitch,  Cro.  Eliz.  374;  Cave  v.  Cave, 
2  Vera.  608;  Cutting  v.  Tuffnal,  Bull.  N.  P.  34;  Poole's  Com,  1 
Balk.  368;  Ex  parte  Quincy,  1  Atk.  477;  Dudley  v.  Ward,  AmbL 
118;  Lawton  v.  Salmon,  cited  in  note  to  Lawton  v.  Lawton,  8 
Atk.  18,  and  in  note  to  Fitzherbert  v.  Shaw,  1  H.  Black.  260; 
Shoes  v.  Maw,  8  East,  88;  Penton  v.  Robart,  2  Id.  88. 


784  Wadleiqh  t>.  Janvrdt.  [N.  H. 

We  are  aware  that  in  Lawton  v.  Lawton,  8  Atk.  18,  a  case  if 
cited  by  the  counBel  as  having  been  decided  by  Lord  Chief 
Baron  Comyns,  at  the  assizes  at  Worcester,  where  it  was  holden 
that  a  cider-mill,  which  was  let  very  deep  into  the  ground,  and 
so  fixed  to  the  freehold,  was  personal  estate,  and  belonged  to 
the  executor  instead  of  the  heir;  and  Lord  Hardwicke,  in  an- 
nouncing his  opinion,  recognizes  Lord  Chief  Baron  Comyns  as 
a  very  able  lawyer.  But  Lord  Mansfield,  in  Lawton  v.  Salmon 
as  reported  in  note  to  3  Atk.  17,  says  that  case  most  probably 
turned  upon  a  custom,  and,  as  reported  in  1  E  Black.  259, 
speaks  of  it  doubtingly,  as  standing  alone  and  not  printed  at 
large.  In  Elwes  v.  Maw,  3  East,  38,  S.  C.,  2  Smith's  Lead. 
Cas.  Ill,  Lord  Chief  Justice  Bllenborough,  after  speaking  of 
Lawton  v.  Lawton}  3  Atk.  13,  which  was  the  case  of  a  fire- 
engine  erected  by  a  tenant  for  life  to  work  a  colliery;  Dudley 
v.  Ward,  Ambl.  113,  which  was  of  exactly  the  same  character; 
and  Lawton  v.  Salmon,  1  H.  Black.  259,  as  having  been  decided 
mainly  upon  the  ground  that  where  the  fixed  instrument, 
gine,  or  utensil,  or  the  building  covering  the  .same,  was 
accessory  to  a  matter  of  a  personal  nature,  it  should  itself  be 
considered  personal — says:  "  Upon  the  same  principle,  Lord 
Chief  Baron  Comyns  may  be  considered  as  having  decided  the 
case  of  the  cider-mill;  that  is,  as  a  mixed  case  between  enjoy- 
ing the  profits  of  the  land  and  carrying  on  a  species  of  trade, 
and  as  considering  the  cider-mill  as  properly  an  accessory  to 
the  trade  of  making  cider." 

But,  on  whatever  grounds  the  decision  referred  to  may  have 
been  made,  it  does  not  appear  to  have  been  followed  by  any 
modern  case;  and  the  circumstances  disclosed  on  trial,  in 
lation  to  the  cider-mill  in  controversy,  seem  to  leave  no 
sonable  doubt  that  it  was  essentially  a  fixture  and  passed  with 
the  land.  The  press  was  actually  attached  to  the  building  in 
which  it  stood  by  a  brace,  and  rested  upon  a  foundation  of 
stone  embedded  in  the  earth.  It  was  heavy  and  bulky,  and 
could  only  be  removed  by  being  taken  down  and  its  various 
parts  dissevered.  It  had  been  used  in  the  building  erected  to 
contain  it  for  twenty-one  years,  and  had  evidently  been  con- 
structed with  a  view  to  the  permanent  enjoyment  by  the  owner 
of  the  large  orchard  upon  the  farm.  The  cider-mill  house  was 
a  mere  incident  or  accessory  to  the  cider-mill  contained  in  it 
Admitting  that  the  mill  might  be  removed  without  actual  or 
physical  injury  to  itself  or  the  building,  still  the  cider-mill 
was  necessary  and  essential  to  the  particular  use  to  which  the 
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building  was  appropriated,  and  must,  therefore,  be  regarded 
ma  a  fixture  in  it  There  was  a  manifest  and  necessary  de- 
pendence and  adaptation  between  the  building  itself  and  the 
-cider-mill  and  press  contained  in  it,  and  some  well-considered 
Adjudged  cases  have  holden  that  the  true  test  of  a  fixture  is  to 
"be  found  in  the  relation  it  bears  to  the  uses  of  the  freehold. 

Thus,  it  was  decided  in  Voorhis  v.  Freeman,  2  Watts  A  S. 
114  [37  Am.  Dec.  490],  that  rolls  which  formed  part  of  the 
machinery  of  a  mill  were  to  be  regarded  as  fixtures,  although 
-detached  at  the  time  when  the  question  arose,  and  kept  on 
hand  for  the  purpose  of  replacing  others  which  were  actually 
in  use.  In  PyU  v.  Pennock,  Id.  391  [37  Am.  Dec.  517],  this 
-doctrine  was  fully  carried  out  and  applied  by  deciding  that 
plates  of  iron,  which  had  been  placed  on  the  floor  of  a  rolling- 
mill  to  protect  it  against  fire,  were  a  part  of  the  building, 
Although  not  fastened  to  it  in  any  way*,  and  kept  in  place  only 
by  their  own  weight.  So,  too,  in  Window  v.  Merchant*?  In*. 
<7o.,  4  Met.  306  [38  Am.  Dec.  368],  where  the  question  was, 
whether  a  steam-engine  and  other  machinery  of  a  manufactory 
were  to  be  considered  as  fixtures,  and  had  vested  as  such  m 
the  defendants  under  a  mortgage  of  the  building  prior  to  the 
period  when  they  were  erected,  in  opposition  to  the  claim  of 
the  plaintiffs  under  a  subsequent  specific  mortgage  of  the 
machinery  itself,  the  court  held  that  this  point  was  to  be 
•determined,  not  by  the  fact  whether  or  not  the  machinery  was 
affixed  to  the  building,  but  on  whether  it  was  permanent  in 
its  character,  an  essential  to  the  purposes  for  which  the  build- 
ing was  occupied.  "  The  rule,"  says  Shaw,  C.  J.,  "that  objects 
must  be  actually  and  firmly  affixed  to  the  freehold  to  become 
realty,  or  otherwise  be  considered  as  personalty,  is  far  from 
constituting  a  criterion.  Doors,  window-blinds,  and  shutters, 
capable  of  being  removed  without  the  slightest  damage  to  a 
Louse,  and  even  though,  at  the  time  of  a  conveyance,  an 
attachment,  or  a  mortgage,  actually  detached,  would  be 
deemed,  we  suppose,  a  part  of  the  house,  and  pass  with  it. 
And  so,  we  presume,  mirrors,  wardrobes,  and  other  heavy  arti- 
cles of  furniture,  though  fastened  to  the  walls  by  screws  with 

considerable  firmness,  must  be  regarded  as  chattels In 

general  terms,  we  think  it  may  be  said  that  when  a  building 
is  erected  as  a  mill,  and  the  water-works  or  steam-works  which 
are  relied  on  to  move  the  mill  are  erected  at  the  same  time, 
and  the  works  to  be  driven  by  it  are  essential  parts  of  the  mill, 
adapted  to  be  used  in  it  and  with  it,  though  not,  at  the  time 

Am.  Die  Vol.  LXXVII— 60 


786  Wadleigh  v.  Jasvbss.  [N.  H. 

of  the  conveyance,  attachment,  or  mortgage,  attached  to  the 
mill,  they  are  yet  parts  of  it,  and  pass  with  it  by  the  convey- 
ance, mortgage,  or  attachment"  The  doctrines  of  this  case, 
as  thus  expressed,  seem  strictly  applicable  to  the  cider-mill  in 
controversy,  and  the  building  erected  to  contain  it;  particu- 
larly to  the  grinding  portion  of  the  mill,  with  its  trough  and 
sweep,  as  it  lay  about  the  building  at  the  time  of  the  convey- 
ance to  the  plaintiff. 

The  principle  we  have  endeavored  to  sustain  was  fully  car- 
ried out  and  illustrated  in  Snedeker  Y.Warring,  12  N.  Y.  170, 
before  cited,  where  the  court  of  appeals  held  that  the  question 
whether  or  not  the  statue  and  sun-dial  were  fixtures,  and 
passed  with  the  land,  depended,  not  upon  whether  they  were 
affixed  or  fastened  to  it,  but  upon  their  evident  purpose  and 
adaptation  for  ornament  or  use  in  the  situation  and  manner  in 
which  they  were  located  and  constructed.  Says  Parker,  J.,  in 
delivering  the  opinion  of  the  court:  "A  thing  may  be  as  firmly 
affixed  to  the  land  by  gravitation  as  by  clamps  or  cement.  Its 
character  may  depend  much  upon  the  object  of  its  erection. 
Its  destination,  the  intention  of  the  person  making  the  erection, 
often  exercise  a  controlling  influence,  and  its  connection  with 
the  land  is  looked  at  principally  for  the  purpose  of  ascertain- 
ing whether  that  intent  was  that  the  thing  in  question  should 
retain  its  original  chattel  character,  or  whether  it  was  designed 
to  make  it  a  permanent  accession  to  the  lands.1'  Tried  by 
this  test,  there  can  be  no  doubt  that  the  defendant,  when  he 
procured  the  cider-mill  and  erected  the  house  over  it,  or  erected 
the  cider-house  and  subsequently  placed  the  mill  within  it, 
intended  to  make  it  a  permanent  accession  to  the  lands;  for  it 
had  remained  in  the  same  position  for  twenty-one  years  at  the 
date  of  the  conveyance  to  the  plaintiff. 

Pothier  says  that  where,  in  the  construction  of  a  large  vesti-  . 
bule  or  hall,  niches  are  made,  the  statues  attached  to  those 
niches  make  part  of  the  house,  for  they  are  placed  there  ad 
integrandam  domum — they  serve  to  complete  that  part  of  the 
house.  Indeed,  the  niches  being  made  only  to  receive  the 
statues,  there  will  fail  to  be  anything  in  the  vestibule  without 
the  statues:  Pothier  de  Communaute,  sec.  56. 

So,  by  the  French  law,  statues  placed  in  a  niche  made  ex- 
pressly to  receive  them,  though  they  could  be  removed  without 
fracture  or  deterioration,  are  immovable,  or  part  of  the  realty; 
while  those  standing  on  pedestals,  in  houses,  court-yards,  and 
gardens,  retain  their  character  of  movable  or  personal,  unl< 
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placed  on  a  substantial  or  permanent  base  made  expressly  for 
them,  in  which  case  they  are  governed  by  the  same  rule  as 
where  placed  in  niches  made  expressly  to  reoeive  them;  and 
the  general  role  is  laid  down  that  the  law  will  regard  such 
ornaments  as  mirrors,  pictures,  and  statues  as  immovable, 
when  they  cannot  be  taken  away  without  fracture  or  deteriora- 
tion, or  leaving  a  gap  or  vacancy.  A  statue  is  regarded  as  in- 
tegral with  the  permanent  base  on  which  it  rests,  and  which  was 
erected  expressly  for  it,  when  the  removal  of  the  statue  will 
offend  the  eye  by  presenting  before  it  a  distasteful  gap— a 
foundation  and  base  no  longer  appropriate  or  useful.  Things 
immovable  by  destination  are  those  objects,  movable  in  their 
nature,  which,  without  being  actually  held  to  the  ground,  are 
destined  to  remain  there  perpetually  attached,  for  use,  improve- 
ment, or  ornament:  Code  Napoleon,  Touillier,  Ledru-Rollin, 
and  other  authorities  cited  in  Snedeler  v.  Warring,  12  N.  Y. 
176, 177. 

Manure  in  heaps,  or  about  the  barn,  is  deemed  a  fixture  by 
the  same  rule  of  destination.  So,  with  fences,  and  materials 
for  fence,  though  not  actually  in  use  for  that  purpose  at  the 
time  of  the  conveyance:  Lassell  v.  Reed,  6  Me.  222;  Daniels  v. 
Pond j  21  Pick.  867  [82  Am.  Dec.  269];  Middlebrooh  v.  Conoin, 
15  Wend.  169;  Kittredge  v.  Woods,  3  N.  H.  503  [14  Am.  Dec. 
893];  Parsons  v.  Camp,  11  Conn.  525;  Cornier  v.  Coffin,  22  N. 
H.  542;  Ripley  v.  Paige,  12  Vt.  353;  Walker  v.  Sherman,  20 
Wend.  639;  Goodrich  v.  Jones,  2  Hill  (N.  Y.),  142;  Sawyer  v. 
Twiss,  26  N.  H.  846;  Farrar  v.  Stackpole,  6  Me.  157  [19  Am. 
Dec.  201];  TruU  v.  Fuller,  28  Id.  545;  and  authorities  collected 
in  Hare  &  Wallace's  Notes  to  Elwes  v.  Maw,  2  Smith's  Lead. 
Cas.  121,  4th  Am.  ed.,  215-221. 

Aside  from  the  facts  shown  in  the  case  indicating  an  actual 
affixing  of  the  cider-mill  to  the  freehold,  it  seems  quite  clear, 
upon  the  authorities,  that,  if  it  had  been  in  no  way  affixed  to 
the  freehold,  when  taken  in  connection  with  the  building  that 
contained  it,  it  must  have  been  deemed  a  fixtuie  by  destina- 
tion and  appropriation  for  twenty-one  years — as  designed  for 
permanent  use  where  it  was  located,  as  essential  to  the  pur- 
pose for  which  the  cider-house  was  designed,  and  as  leaving 
a  useless  and  repulsive-looking  vacant  building,  if  removed 
therefrom. 

Having  arrived  at  the  conclusion  that  the  court  below  were 
correct  in  ruling,  upon  the  trial,  that  all  the  property  sued  for 
was  or  had  been  so  affixed  to  the  freehold  by  destination,  or 
otherwise,  as  to  pass  by  the  conveyance  of  the  farm  to  the 
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plaintiff,  it  only  remains  to  determine  whether  or  not  the  plain- 
tiff has  mistaken  his  remedy;  in  other  wards,  whether  or  not 
the  action  of  trespass  de  bonis  aspartate  can  be  "iftfatrimfd 

As  to  this  there  seems  no  room  for  doubt  When  the  de- 
fendant removed  the  cider-mill  and  other  articles  from  the 
farm,  they  were,  by  his  wrongful  act,  converted  from  rhnttnlf 
real,  or  fixtures,  into  chattels  personal,  but  the  title  and  own- 
ership still  remained  in  the  plaiatiff;  and  for  their  subsequent 
appropriation  and  conversion  the  defendant  was  liable,  either  in 
trespass  or  in  trover.  The  plaintiff  might,  it  is  true,  have  made 
the  wrongful  entry  of  the  defendant  the  gist  of  his  action,  and 
have  brought  trespass  quare  clausum,  unless  the  agreement 
authorizing  the  .defendant  to  enter  and  remove  his  personal 
property  until  the  first  of  November  might  have  prevented  it; 
but  he  had  a  right  to  qualify  the  tort  by  waiving  the  wrongful 
entry,  and  rely  only  upon  the  wrongful  taking  and  carrying 
away.  He  might  have  still  further  waived  the  wrongful 
taking  and  carrying  away,  and  have  sued  in  trover  for  the 
conversion  alone;  since,  where  the  whole  merits  of  a  case  are 
discussed  and  determined  in  one  action,  the  judgment  may  be 
pleaded  and  shown  in  evidence  in  bar  to  another.  It  is  not 
for  the  defendant  to  complain  .that  the  plaintiff  has  waived 
some  portion  of  his  legal  rights.  He  is  certainly  in  no  woroe 
condition  than  if  they  had  been  insisted  upon.  Trover  and 
trespass  are  generally  concurrent  remedies  for  the  unlawful 
taking  and  conversion  of  personal  property:  Pitts  v.  Oainee,  1 
Balk.  10;  Bishop  v.  Montague,  Cro.  Elis.  824;  8.  C,  Cra  Jac. 
60;  Shipwict  v.  Blanchard,  6  T.  R.  298;  Cooper  v.  Cftttty,  1 
Burr.  31;  Wallace  v.  King,  1  H.  Black.  13;  Lacon  v.  Barnard, 
Cro.  Car.  35;  Ferrers  v.  Arden,  Cro.  Eli*.  668;  Lechmerey.  Top- 
lady,  2  Vent.  169;  Walker  v.  Sherman,  20  Wend.  689;  Good- 
rich v.  Jones,  2  Hill  (N.  Y.),  142;  Farrant  v.  Thompson,  5  Bain. 
A  Aid.  826;  S.  C,  7  Eng.  Com.  L.  272;  Woodruff  v.  Halsey,  8 
Pick.  333  [19  Am.  Dec.  329];  Lyford  v.  Putnam,  35  N.  H.  663; 
Nelson  v.  Burt,  15  Mass.  204;  Woods  v.  Banks,  14  N.  H.  101. 

In  accordance  with  these  viewB,  there  must  be  judgi 
upon  the  verdict. 

Exceptions  overruled. 
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Fixtures,  whew,  Aim  What  Property  Oonumms  8m  extsnsi*e»ote  ts 
Qrmy  ▼.  Holdthip,  17  Am.  Deo.  686-696;  and  as  to  effect  whan  chattels  whisk 
have  become  annexed  to  the  realty,  and  therefore  are  fixtures,  «re  detached 
and  separated:  See  Rogers  ▼.  Qilingcr,  72  Id.  694,  and  note. 

Remedy  for  Wrongful  Sevkranck  or  Fixture  from  Realty:  See  Jfet% 
Mr  v.  Mah+  37  Am.  Dee.  749;  Marian  v.  Harlan,  53  Id.  618. 
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Pabkeb  v.  Babkbb. 

[42  Niw  Hajcmbibx,  9&] 

Bill  of  Iotibfliadib  son  not  Ln  by  Smntmr  aoadtst  Sbtoal  Gbbd- 
xtou,  who  claim  property  which  he  has  taken  on  execution,  to  litigate 
their  rights  as  between  themselves.  Hia  remedy  is  by  application  to  the 
summary  jurisdiction  of  the  court  from  which  the  process  issues. 

2r  FLAQmrv  or  Bill  of  Istkrflkader  Statu  Cask  which  shows  that  one 
of  the  defendants  is  entitled  to  the  debt  or  duty,  all  the  defendants  may 
demur. 

Ix  Bill  of  Ibtkrplkadkr,  Plaihtiff  must  Offxb  to  Bring  into  Court 
the  money  in  dispute. 

Bill  in  equity,  Betting  forth  that  complainant  Parker,  a 
deputy  sheriff,  has  in  his  hands  the  proceeds  of  a  sale  of  goods 
of  one  Barker,  in  pursuance  of  an  execution  and  order  of  sale, 
and  asking  that  the  several  creditors  who  claim  the  same  be 
compelled  to  interplead,  and  for  leave  to  pay  the  money  into 
bank,  and  for  relief  from  suits  pending  therefor.  The  remain- 
ing facts  appear  in  the  opinion. 

Periey,  Christie,  and  Moody,  for  Barker. 

Batchelder,  for  the  complainant. 

By  Court,  Bell,  C.  J.  It  is  objected  to  this  bill  that  a  bill 
of  interpleader  does  not  lie  for  a  sheriff  to  compel  parties  who 
claim  the  property  which  he  has  taken  on  execution  to  litigate 
their  rights  as  between  themselves. 

A  single  English  case  is  cited  in  support  of  this  position — 
Slingsby  v.  BvulUm,  1  Ves.  &  B.  834— thus  stated:  "Where 
goods,  seized  and  sold  by  a  sheriff,  were  claimed  by  trustees  un- 
der a  settlement,  who  brought  an  action  of  trover  therefor  against 
him,  Lord  Eldon  refused  an  injunction,  upon  an  interpleader 
bill  filed  against  the  trustees,  and  the  creditor  in  the  execu- 
tion. He  said  the  sheriff  acted  at  his  peril  in  sellirifc  the 
goods,  and  was  concluded  from  stating  a  case  of  interpleader, 
in  which  the  complainant  always  admitted  a  title  in  all  the 
defendants  as  against  himself;  that  a  person  could  not  file  a 
bill  of  interpleader,  who  was  obliged  to  put  himself  upon  this, 
that  as  to  some  of  the  defendants  he  was  a  wrong-doer." 

This  is  the  only  case  I  recollect  seeing  in  the  English  books 
of  such  a  bill  of  interpleader;  but  the  same  doctrine  is  laid 
down  in  2  Story's  Eq.  Jur.  124,  sec.  821,  and  was  held  in  Shaw 
T.  Chester,  2  Edw.  Ch.  405;  and  Shaw  v.  Coster,  8  Paige,  344  [35 
Am.  Dec.  690];  in  QuAwa  v.  Green,  1  Ired.  Eq.  229;  and  QtUnn 
▼.  Potion,  2  Id.  48;  2  U.  S.  Eq.  Dig.  115, 32, 33;  and  is  stated  on 
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the  American  editor's  chapter  on  interpleader,  3  DanielTs  Ch. 
Pr.  1757;  and  in  1  Smith's  Ch.  Pr.  472.  The  case  of  Storn  ▼. 
Payne j  4  Hen.  &  M.  506,  is  cited  in  the  digest  as  holding  a  con- 
trary doctrine:  2  U.  S.  Eq.  Dig.  115, 81;  but  Walworth,  chancel- 
lor, is  of  opinion  that  the  case  agrees  with  the  other  decisions; 
Shaw  v.  Coster,  8  Paige,  346  [35  Am.  Dec.  690]. 

These  books  all  relate  to  seizures  of  property  on  execution, 
where  the  title  is  in  dispute,  and  there  are  several  claimants 
at  the  time  of  the  seizure.  There  is,  however,  another  class  of 
cases  of  conflicting  claims  upon  the  property  seized  by  an  offi- 
cer, where  no  doubt  is  suggested  as  to  the  title  of  the  property, 
or  the  propriety  of  the  seizure  at  the  time  it  was  made,  bat 
conflicting  claims  have  afterward  grown  up,  either  to  the  prop- 
erty or  its  proceeds.  To  these  cases  the  objection  made  in 
Sling8by  v.  Boulton,  1  Ves.  &  B.  334,  has  no  application.  Of 
this  class  is  the  case  of  Nash  v.  Smith,  6  Conn.  421.  There, 
neither  of  the  defendants  to  the  bill  of  interpleader  claimed 
title  to  the  property  adversely  to  Silliman,  the  execution  debtor. 
The  officer,  therefore,  had  no  interest  adverse  to  the  claim  of 
either  party,  as  each  had  put  into  his  hands  process  to  be 
levied  on  the  same  property,  the  one  claiming  it  as  the  indi- 
vidual property  of  Silliman,  and  the  other  as  the  partnership 
property  of  Silliman  &  Cook.  There  was,  therefore,  a  privity 
between  the  officer  and  each  of  the  defendants,  and  the  only 
question  was,  whether  the  proceeds  of  the  sale,  which  had  been 
rightfully  made,  should  be  applied  to  the  payment  of  the  indi- 
vidual debt,  or  of  the  partnership  debt.  The  bill  was  sustained, 
and  Walworth,  chancellor,  says,  in  Shaw  v.  Coster,  8  Paige, 
346  [35  Am.  Dec.  690],  it  was  clearly  a  proper  case  for  a  bill 
of  interpleader,  if  the  complainant,  instead  of  paying  the  money 
to  one  of  the  parties,  had  retained  it,  and  offered  to  bring  it  into 
court.* 

This  solitary  case  and  single  dictum  are  all  I  have  been  able 
to  And  in  the  books  which  give  any  countenance  to  a  bill  of 
interpleader  by  a  sheriff,  in  cases  of  this  kind.  It  seems  the 
decision  cannot  be  supported,  not  only  for  the  reason  alluded 
to  by  Chancellor  Walworth,  that  the  money  had  been  paid 
over  by  the  sheriff  to  one  of  the  parties,  but  for  the  reason  that 
the  complainant  had  a  perfect  remedy  at  law.  We  think  it 
clear  that  the  courts  of  law  are  fully  competent  to  protect 
sheriffs  in  the  execution  of  official  process,  in  the  case  of  con* 
Aiding  claims:  Shaw  v.  Chester,  2  Edw.  Ch.  405.  The  fact 
that,  with  the  exception  of  the  doubtful  cases  in  Connecticut. 
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no  case  of  an  interpleader  bill  has  been  maintained  by  a 
Bheriff,  in  a  case  of  this  kind,  though  the  occasion  for  them 
must  have  been  always  extremely  frequent,  is  conclusive  that 
redress  and  relief  must  have  been  sought  and  found  elsewhere 
than  in  the  courts  of  equity.  Besides,  we  think  no  community 
would  have  submitted  to  so  tedious  and  expensive  a  method  of 
settling  the  question  how  money  coming  into  an  officer's  hands 
by  levy  of  execution  should  be  disposed  of. 

The  law  on  this  subject  is  stated  in  Tidd's  New  Practioe, 
673  [Am.  ed.,  1018].  "Previously,"  he  says,  "to  the  new  in- 
terpleader act  [1  Wm.  IV],  if  the  property  of  goods  had  been 
disputed,  which  frequently  happened  on  a  commission  of  bank- 
rupt, etc.,  the  courts,  on  suggestion  of  a  reasonable  doubt, 
would  have  protected  the  sheriff  by  enlarging  the  time  for 
making  the  return,  till  the  right  was  tried  between  the  con- 
tending parties,  or  one  of  them  had  given  him  a  sufficient  in- 
demnity. The  rule  for  this  purpose  was  a  rule  to  show  cause. 
And  the  court  of  king's  bench,  upon  the  application  of  the 
sheriff,  enlarged  the  time  for  making  the  return  to  a  writ  of 
fi.  /a.,  upon  suggestion  of  a  reasonable  doubt  whether  the 
goods  seized  under  the  writ  were  not  bound  by  an  extent, 
afterward  issued  at  the  suit  of  the  crown  for  malt  duties,  for 
the  purpose  of  inducing  the  plaintiff  to  go  into  the  court  of 
exchequer  and  there  contest  the  question  of  right  with  the 
crown  in  a  more  eligible  manner  than  in  that  court.  So  where 
it  appeared  by  affidavit  that  writs  of  extent  and  fi.  fa.  had 
been  issued  on  the  same  day,  the  court  of  king's  bench,  for 
protecting  the  sheriff,  refused  to  allow  a  venditioni  exponas  to 
be  issued  on  the  return  of  the  fi.  fa.  to  compel  him  to  sell  the 
goods  under  it.  So  where  a  bankrupt  brought  one  action  and 
his  assignees  another  against  the  sheriff,  the  court  allowed  the 
latter  to  pay  the  money  into  court  and  stayed  the  proceedings 
until  the  trial  of  an  issue  between  the  bankrupt  and  his 
assignees:  Joiies  v.  Perry,  21  Geo.  III.,  K.  B.  And  in  general, 
where  an  action  was  brought  against  the  sheriff  by  the 
assignees  of  a  bankrupt  for  taking  goods  in  execution  after  a 
bankruptcy,  the  courts  would  assist  the  sheriff  by  staying  the 
proceedings  until  he  was  indemnified  on  proper  and  equitable 
terms."  The  authorities  cited  by  the  learned  author  are  very 
numerous,  and  fully  sustain  his  statement  of  the  law.  Those 
cited  in  support  of  the  last  position  are  MaeOeorge  v.  Birch,  4 
Taunt.  585;  King  v.  Bridges,  7  Id.  294;  S.  C,  1  Moore,  43; 
Probinia  v.  Roberts,  1  Chit  577;  Rex  v.  Sheriff  of  Devon,  Id.  643: 
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Anonymous,  2  Id.  204;  Venables  v.  Wilhs,  4  Moore,  339;  Bern* 
asconi  v.  Fairbrother,  7  Barn.  &  Cress.  379;  Beavan  v.  Daueom, 
6  Bing.  566;  ZVynfcaro  v.  Itykr,  4  Moo.  &  P.  387;  Ibberson  v. 
Dica«,  1  Leg.  Obs.  109,  398;  Solari  v.  Randall,  Id.  159;  ^4n<m- 
ymotw,  2  Id.  334;  many  of  which  are  collected  in  3  Har.  Dig. 
6133.    And  see  Watson  on  Sheriffs,  184. 

By  the  precept  of  the  common-law  writ  of  fi.  fa.,  the  sheriff 
is  commanded,  "and  have  you  that  money  before  our  justices 
at  W.,  on,  etc.,  to  render  to  the  said  A,  for  the  debt  and  dam- 
ages aforesaid:"  Imp.  Mod.  Pr.  496;  2  Lillie's  Ent.  581,  etc. 
There,  the  allowance  of  time  to  return  the  writ  protects  the 
sheriff  against  a  suit:  Moreland  v.  Leigh,  1  Stark.  388. 

Here  the  precept  of  the  execution  is,  "You  cause  to  be  levied 
and  paid  to  the  said  creditor  the  aforesaid  sums,"  etc.:  R.  S. 
496,  sec.  10;  and  the  sheriff  is  liable  to  a  penalty  for  refusal 
or  neglect  to  pay  over  any  money  received,  without  reference 
to  the  return  of  the  execution:  Id.  454,  sec.  11.  An  order  here 
extending  the  return  of  the  execution  would  not  protect  the 
sheriff;  but  the  cases  cited  6how  that  the  powers  of  the  court* 
of  law  are  not  restricted  to  any  specific  mode  of  affording  re- 
lief, but  they  may  stay  any  proceedings  in  court,  where  it  is 
necessary  or  proper  for  the  sheriff's  protection. 

With  such  powers  vested  in  the  courts  of  law,  it  cannot  be 
necessary  to  seek  relief  by  proceedings  in  equity.  And  the 
summary  character  of  the  proceedings  at  law  renders  them 
altogether  more  suitable  to  afford  the  required  redress.  Such 
proceedings  must  be  prompt.  They  must,  unless  special  cir- 
cumstances are  shown,  be  commenced  at  the  next  term:  Ber- 
nasconi  v.  Fairbrother,  7  Barn.  &  Cress.  379;  Rex  v.  Sheriff  of 
Devon,  1  Chit.  643;  Beale  v.  Overton,  2  Mee.  &  W.  534;  Cook 
v.  Alien,  1  Cromp.  &  M.  542.  The  proceeding  is  by  a  rule  to 
show  cause,  and  affidavits  in  support  of  it:  Ledbury  v.  Smith, 
1  Chit  294. 

Though  the  court  may  order  the  proceedings  to  be  stayed 
until  an  issue  has  been  tried  between  the  contending  parties, 
the  proceedings  are  under  the  control  of  the  court,  and  are 
summary  in  their  character:  Jones  v.  Perry,  Tidd's  New  Prac- 
tice, 574  [Am.  ed.  1019];  Ledbury  v.  Smith,  1  Chit.  294;  Thur- 
ston v.  Thurston,  1  Taunt  120;  Burr  v.  Freethy,  1  Bing.  71; 
Burr  v.  Creethy,  7  Moore,  368;  Etehells  v.  Lovatt,  9  Price,  54 
Yet  this  is  neither  the  mode  nor  the  measure  of  the  relief  or* 
dinarily  afforded  in  such  cases  by  the  courts  of  law.  The  law 
recognizes  the  principle  that  the  sheriff  has  a  right  to  require 


Deo.  I860.]  Pabxbb  v.  Babkxr.  798 


indemnity  in  all  oases  of  risk  arising  from  an  attachment 
or  levy  on  property  which  may  expose  him  to  danger  or  ex* 
pease  on  account  of  conflicting  titles  to  the  property,  and 
regards  this  as  the  proper  security  to  the  officer  against  the 
liasards  incident  to  his  official  duties:  Richard*  v.  OUmore,  11 
19*.  H.  497;  Perkins  v.  Pitman,  34  Id.  261;  Benson  v.  Ela,  35 
Id.  402. 

In  a  large  majority  of  the  reported  cases,  the  stay  of  pro- 
ceedings, or  the  time  allowed  for  the  return  of  the  process,  is 
made  to  be  of  force  until  the  sheriff  is  indemnified.  Such  are 
the  cases  of  KeighUey  v.  Birch,  3  Campb.  520;  Saunders  v. 
Bridges,  3  Barn.  &  Aid.  95;  Venables  v.  Wills,  4  Moore,  339; 
Thurston  v.  Thurston,  1  Taunt.  120;  Ledbury  v.  Smith,  1  Chit. 
294;  Sex  v.  Sheriff  of  Devon,  Id.  643;  Shaw  v.  Twnbridge,  2 
W.  Black.  1064;  Probinia  v.  Roberts,  1  Chit  577;  MacGeorge  v. 
Birch,  4  Taunt  585;  King  v.  Bridges,  7  Id.  294;  S.  C.,  1  Moore, 
243;  Beavan  v.  Dawson,  6  Bing.  566;  Holmes  v.  Mentze,  4  Ad.  & 
EL  127. 

And  where  in  such  case  an  indemnity  is  ordered,  its  suffi- 
ciency will  be  referred  to  some  proper  officer  of  the  court:  Hart- 
tey  v.  Stead,  8  Moore,  466;  Burr  v.  Freethy,  1  Bing.  71;  King  v. 
Bridges,  7  Taunt  294;  B.  C.,  1  Moore,  43. 

This  summary  proceeding  at  common  law  affords  to  the 
sheriff  all  the  redress  the  law  entitles  him  to,  cheaply  and  at 
once,  and  it  guards  against  abuses  which  must  arise  from  al- 
lowing the  money  levied  upon  execution  to  be  intercepted  on 
its  way  to  the  creditor. 

We  are,  therefore,  of  opinion  that  the  plaintiff  has  mistaken 
his  remedy,  and  his  bill  cannot  be  maintained. 

The  courts  of  common  law  in  England  have  no  power  to 
issue  writs  of  injunction.  In  this  state,  the  supreme  court 
have  power  to  "  issue  writs  of  injunction  whenever  the  same 
shall  be  necessary  to  prevent  injustice."  And  this  authority 
is  by  no  means  confined  by  the  statute,  or  by  the  practice,  to 
cases  in  chancery.  They  are  used  in  aid  of  statutory  proceed- 
ings; as  libels  for  divorce,  petitions  for  new  trials,  and  the  like; 
and  we  entertain  no  doubt  of  the  power  or  duty  of  the  court  to 
avail  themselves  of  this  summary  writ  to  protect  officers  against 
actions,  commenced  or  threatened,  in  cases  where  it  is  shown 
to  the  court  that  reasonable  doubt  exists  as  to  the  duty  of  the 
officer,  or  the  title  to  the  property  is  in  question,  and  the  par- 
ties refuse  to  give  suitable  indemnity,  upon  a  summary  appli- 
oation* 
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If  a  bill  of  interpleader  could  be  maintained  in  a  case  like 
this,  it  seems  to  be  settled  that  if  the  plaintiff  states  a  case 
in  his  bill  which  shows  that  one  of  the  defendants  is  enti- 
tled to  the  -debt  or  duty,  both  defendants  may  demur:  the 
one  upon  the  ground  that  the  plaintiff  has  a  perfect  defense 
at  law  against  his  claim;  and  the  other  on  the  ground  that 
the  plaintiff  has  neither  a  legal  nor  an  equitable  defense  to 
his  claim,  and  has  therefore  no  right  to  call  upon  him  to 
interplead  with  a  third  person,  who  claims  without  right: 
Shaw  v.  Coster,  8  Paige,  348  [35  Am.  Dec.  690].  He  must 
show  that  he  is  ignorant  of  the  rights  of  the  parties  who  are 
called  on  by  him  to  interplead,  or  at  least  that  there  is  some 
doubt  in  point  of  fact,  to  which  claimant  the  debt  or  duty 
belongs,  so  that  he  cannot  safely  pay  or  render  it  to  one 
without  risk  of  being  made  liable  for  the  same  debt  or  duty  to 
the  other:  Id.;  2  Story's  Eq.  Jur.  124,  sec.  821. 

Here  it  is  insisted  that  by  the  facts  stated  in  the  bill  the 
money  belongs  to  W.  Barker,  and  he  may  demur  for  that 
cause.  At  the  time  when  Barker's  execution  was  delivered  to 
the  complainant,  he  had  in  his  hands  the  proceeds  of  goods 
attached  and  sold  on  several  writs,  of  which  Barker's  had 
priority.  On  receipt  of  the  execution,  it  was  his  duty  to 
apply  the  money  at  once  on  his  execution  without  special 
directions.  It  was  the  officer's  duty  to  apply  the  money,  and 
to  pay  it  over  to  the  creditor  on  demand:  Start  v.  Shtrwin,  1 
Pick.  521.  He  is  bound  to  suppose  that  the  creditor  intends 
to  get  satisfaction  of  his  debt  out  of  the  property  he  has 
caused  to  be  attached,  unless  the  contrary  is  shown  to  him: 
Watson  on  Sheriffs,  184;  Richards  v.  GUmore,  11  N.  H.  497; 
Hill  v.  Pratt,  29  Vt.  119. 

The  execution  remained  in  the  hands  of  the  officer  some 
seven  or  eight  days,  which  was  ample  time  to  make  the  ap- 
plication, if  time  could  be  required;  but  none  was  necessary, 
and  William  Barker  had  the  right  instantly,  on  delivery  of 
the  execution  to  the  officer,  to  demand  of  him  the  money. 
Being  in  the  officer's  hands,  it  was  at  once  held  by  him  in 
satisfaction  of  the  execution.  No  ceremony  was  required. 
The  right  to  the  money  vested  in  the  creditor  at  once. 

The  bill  alleges  that  W.  Barker  delivered  his  execution  to 
the  plaintiff  on  the  twenty-second  of  March,  and  on  the  thir- 
tieth of  March  he  demanded  and  received  the  execution  from 
him  and  took  it  away,  and  kept  it  in  his  possession  till  the 
third  of  April,  when  he  returned  it    All  the  doubt  cast  upon 
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W.  Barker's  claim  rests  on  this  fact  thus  alleged.  Notwith- 
standing what  had  occurred,  as  the  actual  payment  of  {ho 
money  had  not  been  made  to  Barker,  it  was  competent  for  him, 
if  he  chose,  to  withdraw  his  execution  and  abandon  his  levy, 
and  with  it  all  right  to  the  money.  Assuming  that  to  be  so,  it 
is  not  this  case.  Barker  demanded  and  received  his  execution, 
with  what  view  or  purpose  it  is  not  said;  nor  is  anything  said 
from  which  it  may  be  inferred.  If  done  for  the  purpose  and 
with  the  design  of  withdrawing  it  and  abandoning  his  levy, 
that  purpose  was  most  essential,  and  rendered  the  act  com- 
pletely  fatal  to  any  future  claim  to  the  money,  as  against  the 
after-attaching  creditors.  If  that  was  not  the  purpose,  the  act 
of  demanding  and  receiving  the  execution  from  the  officer  was 
merely  immaterial.  If  the  plaintiff  relied  on  the  facts,  as  an 
abandonment  of  his  levy,  and  consequently  of  all  claim,  he 
was  bound  to  state  that  purpose  explicitly  and  unequivocally. 
If  he  had  done  so,  he  would  have  shown  W.  Barker  to  have 
no  claim  whatever,  and  consequently  not  bound  to  interplead 
with  any  one.  As  it  is  stated,  no  intention  to  abandon  the 
levy  can  be  presumed,  and  the  claim  of  W.  Barker  is  left  free 
of  any  doubt  whatever. 

The  bill  should  have  alleged  that  the  other  defendants  claim 
and  assert  that  by  demanding  and  receiving,  and  keeping  his 
execution  till  after  the  expiration  of  the  thirty  days,  for  which 
the  money  was  held  under  the  attachment,  said  W.  Barker 
voluntarily  withdrew  and  abandoned  his  levy  on  said  money, 
and  all  claim  to  the  same;  and  that  Barker  denied  any  such 
abandonment.  The  bill  would  then  have  presented  a  case  of 
apparent  doubt;  but  the  mere  demand  and  receipt  and  keep- 
ing of  the  execution  for  a  few  days,  without  more,  was  a  mat- 
ter of  no  consequence  whatever,  and  in  no  way  affected  the 
rights  of  anybody. 

If  the  facts  stated  presented  a  case  for  interpleading,  we 
should  not  feel  pressed  with  the  difficulty  that  the  claims  of 
some  of  the  defendants  are  contingent.  The  bill  would  not  be 
dismissed  for  that  cause,  but  a  decision  might  be  deferred  till 
the  contingency  was  determined. 

Neither  do  we  find  any  difficulty  in  any  supposed  want  of 
power  of  the  court  to  take  the  fund  out  of  the  hand  of  the 
officer,  and  to  control  its  disposition  or  distribution;  notwith- 
standing the  principle  that  the  sheriff  and  his  deputies,  when 
they  attach  goods,  assume  certain  legal  responsibilities  to 
which  the  parties  have  a  right  to  hold  them.   Whenever  a  bill 
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of  interpleader  may  be  rightfully  filed,  the  party  most  offer  to 
bring  the  money  into  court  to  abide  its  decuman,  and  when  it 
is  80  brought  into  court,  all  parties  most  abide  the  decision 
of  the  court  in  respect  to  it 

There  may  probably  be  cases  where  a  sheriff  may  be  entitled 
to  maintain  a  bill  of  interpleader,  as,  for  instance,  in  some  cases 
where  the  law  does  not  afford  him  redress  by  a  summary  ap- 
plication to  the  court  from  which  the  execution  issued.  In 
any  such  case,  we  think  there  can  be  no  question  of  the  power 
of  the  court  to  compel  the  parties  upon  a  bill  of  interpleader 
to  settle  the  question  by  a  suit,  or  issue,  or  otherwise,  between 
themselyes,  and  to  abide  the  decision  as  to  the  disposal  of  the 
property. 

The  rules  which  require  the  offer  to  bring  the  money  into 
court  seem  to  us  founded  in  wisdom.  It  would  furnish  a 
strong  motive,  in  many  cases,  to  delay  the  payment  of  money 
by  filing  bills  of  interpleader,  if  a  party  could  keep  and  retain 
the  money  in  his  own  hands  during  the  lawsuit.  And  we 
think  there  is  no  class  of  cases  where  that  consideration  would 
apply  with  more  force  than  that  relating  to  moneys  levied  od 
execution.  This  offer  is  not  made  in  this  case,  and  the  objec- 
tion on  that  ground  is  well  sustained  by  the  authorities  cited 
for  the  defendant.  This  defect,  considering  the  offer  to  pay 
the  money  into  the  bank,  would  be  regarded  as  merely  formaL 

Bill  dismissed. 

Doe,  J.,  did  not  sit  in  this  case. 
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SkawVr  Cotter,  S&  Am.  Deo.  085-712,  dieoturing  the  whole  sobjeet  ot  farter 
pleader  folly;  Adam*  ▼•  Dixon,  66  Id.  60S,  end  note. 
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■istrators  and  Executors,  note  to,  who  may  me  on,  650. 
>«u<cy,  ratification  by  cestui  que  trust,  323. 

confers  no  jurisdiction  not  possessed  by  trial  court,  351. 
ionmknt  for  Creditors,  unlawful  intent  apparent  on  face  of,  615» 
^At-^achurnt,  attorney's  fees  recoverable  on  discharge  of,  155. 

attorney '8  fees  not  paid  cannot  be  recovered  on  discharge  of,  157. 
costs  recoverable  on  failure  of  action  or  discharge  of  attachment,  155-16& 
Attorney's  Fees,  what  recoverable  on  injunction  bond,  159,  160. 
what  recoverable  on  attachment  bond,  155-157. 

B^KNK  cashier,  acts  of,  in  excess  of  authority,  759. 

cashier,  admissions  and  declarations  of,  7^. 

cashier,  duties  of,  759. 

cashier  is  chief  executive  officer,  759. 

cashier,  notice  to,  763. 

cashier,  power  of,  to  accept  bills,  762. 

cashier,  power  of,  to  bind  bank  by  his  judgment  respecting  genuinener? 
of  signature,  759. 

cashier,  power  of,  to  certify  checks,  760. 

cashier,  power  of,  to  compromise  claims,  762. 

cashier,  power  of,  to  deal  with  bank  property,  762. 

cashier,  power  of,  to  draw  checks,  760. 

cashier,  power  of,  to  guarantee  bills,  762. 

cashier,  power  of,  to  indorse  negotiable  paper,  761. 

cashier,  power  of,  to  receive  special  deposits,  760. 

cashier,  power  of,  to  receive  general  deposits,  759. 

cashier,  power  of,  to  transfer  bank  stock,  762. 

cashier,  power  of,  to  transfer  non-negotiable  paper,  762. 

cashier,  suits,  authority  over,  763. 

teller,  powers  of,  760. 

teller,  powers  of  cashier  over,  760. 
Baxrruttcy  and  Insolvency,  fiduciary  debts,  what  are  within  meeheig;  of 
statutes  regarding,  384-387. 

fiduciary  debts,  judgment  does  not  change  character  of,  387. 
Boundary,  acquiescence  to  establish,  598. 
Broker,  compensation  from  both  parties,  when  entitled  to,  418. 

Carrier  or  Passengers,  liability  for  injury  to  passengers,  428b 
•Conflict  or  Laws,  indorsement,  by  what  law  governed,  87. 

promissory  note,  by  what  law  governed,  87* 
OoiraxDKEATioN,  precedent  debt  as,  103. 
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Constitutional  Law,  license  taxes,  67. 

taxation  for  local  improvements,  67. 
Corporation,  directors  of,  occupy  fiduciary  relations,  322. 

dividends,  right  of  purchaser  of  stock  to,  751. 
Criminal  Law,  plea  of  acquittal  or  conviction  under  void  indictment.  696. 

punishment  under  conviction.under  void  indictment,  effect  of  on  farther 
prosecution,  697. 

Death,  action  for  ranging,  77. 

Estates  or  Decedents,  license  to  sell  land  not  embraced  in  petition,  342. 

sale  of  more  land  than  ordered  sold,  343. 
Estoppel,  by  admissions  or  statements,  619. 
Evidence,  declarations  of  deceased  occupant  of  land,  346. 

declarations  respecting  boundary  of  land,  346. 

declarations,  what  admissible  as  part  of  ret  gate,  346. 

of  title  in  actions  for  forcible  or  unlawful  entry  or  detainer,  550-5P7. 
-Execution,  amount  of,  error  in,  732. 

appraisement  laws,  constitutionality  of,  132. 

exemption,  claim  for,  when  must  be  made,  79. 

Fiduciary  Debts,  debts  created  by  defalcation  of  executor  or  administrator, 
384. 

debts  created  by  conversion  of  securities,  366. 

debts  of  attorney  or  agent,  386. 

debts  of  banker,  356. 

debts  of  factor  to  principal,  3S5. 

debts  of  husband  as  trustee  of  his  wife,  384. 

debts  of  surety,  3S4. 

debts  of  tax  collector,  3S4. 
Forcible  or  Unlawful  Entry  or  Detainer,  action  of,  is  possessory  merely, 
552. 

title,  color  of,  when  a  defense,  553. 

title  does  not  justify  forcible  eutry,  552. 

title,  evidence  of,  in  action  for  forcible  entry  or  detainer,  554. 

title,  evidence  of,  in  action  for  unlawful  detainer,  552. 

title,  evidence  of,  to  show  extent  of  possession,  553. 

title,  evidence  of,  to  show  good  faith,  553. 

title,  evidence  of,  to  show  purpose  of  entry,  554. 

title,  evidence  of,  to  show  right  of  possession,  555. 

title,  evidence  of  transfer  by  plaintiff,  555. 

title,  miscellaneous  cases  in  which  evidence  of,  is  ***"»<— *M^  5661 

Hearsay,  admission  of,  as  to  pedigree,  328. 
Homestead,  removal  of  wife  from,  effect  of,  715. 

Indictment,  intent,  necessity  of  alleging,  339. 

objection  based  on  illegality  of  grand  jury,  when  most  be  presented,  S3s\ 
Injunction,  attorney's  fees  on  dissolution  of,  158-160. 
Insolvency,  discharge  under  state  law,  effect  of,  211. 
Insurance,  agent,  delivery  of  policy  by,  727. 

agent,  instructions  to,  not  communicated  to  the  assured,  7S7« 

agent,  making  out  application  incorrectly,  724 


Index  to  the  Notes.  799 

ance,  agent,  presumed  authority  of,  724. 
agent,  provisions  in  policy  making  him  the  agent  el  the  assured,  725- 

727. 
loss  made  payable  to  third  party,  295. 
oral  contract  for,  is  valid,  422. 

after  maturity  of  note,  360. 
on  note  payable  in  another  state,  360. 

Jecopajldy,  what  is,  696. 
Judgment  by  default,  effect  of,  302. 

record  supporting,  what  insufficient,  69. 
Judicial  Sale,  subrogation,  right  of  purchaser  to,  564. 
JxntiBDicnoN,  consent,  when  may  not  confer,  351. 

of  court  on  appeal  does  not  exceed  that  of  trial  court,  350. 
Justice  of  tux  Peace  acts  ministerially  in  approving  appeal  bond,  684. 

mandamus  to  compel  granting  of  appeal,  624. 

License  to  enter  land  and  remove  chattels,  376. 

Marriage,  antenuptial  agreement,  when  good  against  creditors,  72. 

between  Indians  and  whites,  606. 

by  law  of  nature,  what  is,  606,  607. 

post-nuptial  agreement,  when  good  against  creditors,  72. 
Married  Women,  contracts,  what  enforceable  against  separate  estate,  872 
Master  and  Servant,  duty  of  master  to  furnish  safe  machinery,  218. 

duty  of  master  to  inexperienced  servant,  224. 

duty  of  master  to  supply  best  and  safest  material,  222. 

liability  of  master  for  injury  to  servant  from  defective  machinery,  2191 

machinery,  actual  safety  of,  not  guaranteed  by  master,  221. 

machinery,  defects  in,  for  which  master  is  answerable,  223. 

machinery,  defects  in,  known  to  servant,  224. 

machinery,  defects  in,  which  master  has  agreed  to  repair,  224. 

machinery,  duty  of  master  to  keep  safe  and  serviceable,  220. 

place  to  work,  duty  of  master  to  furnish  safe,  220. 

risk  of  employment,  when  assumed  by  servant,  222. 
Mechanic's  Lien,  waiver  of,  613. 
Mortgage,  conveyance  as  assignment  of,  336. 
Municipal  Corporation,  assessments  in,  for  local  improvements*  6C 

Navigable  Streams,  rights  of  adjacent  land-owners,  444. 

Notary  Public,  seal  of,  effect  of  omitting,  119. 

Notice,  imputed  by  grantor's  remaining  in  possession,  459. 

Partnership,  death  of  partner,  continuance  of  business  after,  117. 

death  of  partner  dissolves,  115. 

death  of  partner,  his  executor's  rights,  115. 

death  of  partner,  rights  of  creditors  against  estate,  115. 

death  of  partner,  rights  of  survivor  against  estate,  116. 

death  of  partner,  rights  of  survivor  to  close  up  business,  115. 

may  adopt  name  of  its  agent  as  its  business  name,  401. 
Payment,  note  for  pre-existing  debt  is  not,  613. 
Promissory  Notes,  signed  by  agent  and  disclosing  no  principal,  40IL 
Public  Agents,  liability  of,  507. 
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Redemption,  how  made  when  purchaser  is  out  of  state,  470L 
Replevin,  original  nature  of  action,  453. 

possession  of  defendant,  what  sufficient  to  justify,  453. 
Revocation  of  license  to  remove  growing  trees,  376. 

Shertjt,  return  of,  who  bound  by,  466,  632. 

8tatute  or  Limitations,  absence  from  state,  effect  of  temporary, 

Stoppage  in  Transitu,  right  of,  as  to  proceeds  of  goods,  28S. 

sufficiency  of,  288. 
80BROQATION,  purchaser  at  judicial  sale,  right  of,  to,  664. 

Taxation  for  local  improvements,  66. 

for  private  purposes,  66. 
Tax  Sale,  co-tenant's  purchase  at,  449. 
Tender,  ability  to  comply  with,  is  essential,  474. 

absenting  one's  self  to  avoid,  472. 

after  action,  effect  of,  484. 

after  contract  is  broken  and  uncertain  damages  have  accrued,  491* 

benefit  of,  is  lost  by  subsequent  demand  and  refusal,  47L 

bringing  money  into  court,  482. 

by  deposit  of  money  to  meet  obligation,  472. 

by  stranger,  478. 

by  whom  must  be  made,  478. 

check  is  not  a  good,  471. 

conditions  which  invalidate,  476. 

debtor  must  seek  creditor  to  make,  470. 

debtor  not  bound  to  go  beyond  state  to  make,  470. 

definition  of  phrase,  "objection  to  money,"  470. 

destroying  effect  of,  by  using  the  money  tendered,  4M, 

effect  of,  as  an  admission  of  liability,  483. 

effect  of,  as  payment  or  discharge,  488 

effect  of  refusal  to  receive,  of  chattels,  489. 

extinguishment  of  lien  by,  469. 

insufficient,  instances  illustrating,  474. 

keeping  good,  481. 

liens,  effect  on,  489-491. 

must  be  kept  good,  470. 

must  be  made  in  good  faith,  470. 

must  be  unconditional,  470,  476. 

necessity  of,  480. 

of  chattels,  481. 

of  gross  sum  due  on  several  d«mM»j«  473. 

of  larger  sum  than  that  due,  471. 

of  money  by  way  of  compromise,  475. 

of  part  of  debt,  471. 

of  principal  without  interest,  476. 

on  behalf  of  infant,  by  whom  may  be  made,  47IL 

place  where  may  be  made,  479. 

refusal  of,  and  its  effect,  483. 

refusal  of,  what  equivalent  to,  4S6-48& 

refusal  to  permit  is  equivalent  to,  471. 
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requisites  of,  47a 
suincioney,  illustrations  of,  472. 
thing!  tendered,  when  mask  be  produced,  470* 
time  when  must  be  made*  478. 
to  agent,  477. 

to  one  of  several  payees,  477f  4781 
to  trustee,  477. 
to  rescind  contract,  478. 
to  stop  interest  end  costs,  488. 
to  whom  may  be  made,  477. 
wsiTer  of,  and  of  defects  in,  488. 
waiver  of,  by  declaring  it  will  not  be  loosivod,  488. 
when  most  precede  suit,  480. 
whether  equivalent  to  performance,  488. 
Titus,  eridenoe  of,  in  actions  lor  forcible  or  nnlawfnl  entry  m 
867. 

Uaunr,  defense  of,  against  negotiable  paper,  880l 

Vukdob's  Lrjor,  enforcing  in  equity,  101. 
wairer,  10L 

Waters,  subterranean,  rights  m,  82. 
Wrnras,  arrest,  privilege  from,  extent  of,  402. 

arrest,  privilege  from,  in  civil  eases,  402. 

arrest,  privilege  from,  in  criminal  eases,  401. 

arrest,  privilege  from,  time  of  its  duration,  40aV 

arrest,  privilege  from,  waiver  of,  404. 

arrest,  privilege  from,  remedy  to  enforce,  404. 

process,  service  on,  when  invalid,  402. 

writ  of  protection,  when  issued,  4031 
Wimaros,  interpretation,  rales  of,  448. 

Am.  Sea  Vou  LXXVU-a 
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ABANDONMENT. 
See  Homsstxass,  3. 


ABATEMENT. 
Set  Judokbbts,  20;  Plbabxm»  ajtd  Pbsjoiub}  ft,  4 

ACCESSION. 

If  On  Build  Hoon  with  ms  Materials  upon  the  land  of  another,  «r  if  he 
build  a  house  upon  his  land  with  the  materials  of  another,  the  property 
in  the  land  vests  the  property  in  the  building  by  right  of  soosssion,  and 
the  owner  of  the  land  oan  only  be  obliged  to  answer  to  the  owner  of  the) 
materials  for  the  value  of  them,    lfeeas  v.  Jamd,  88. 

AO00BD  AND  SATISFACTION. 
See  Aooouht. 

ACCOUNT. 

i.  lTRMO*AoOOTOTC^RVABsroABi>DiSAL^^ 

upon  whioh  a  note  for  the  balance  is  given,  may  be  made  the  foundation 
of  suit  or  set-off  afterwards,  if  no  fraudulent  representation  or  practice 
occurred  at  the  settlement.    Bright  v.  Coffman,  96. 

£.  8oMBrsnio  mxtst  bb  Shown  to  have  bur  Grrar  in  discharge  of  an  item 
of  account  canvassed  and  disallowed  at  a  settlement  of  aooounts,  in  order 
to  make  such  settlement  amount  to  an  accord  and  satisfaction  or  com- 
promise of  the  disputed  item  of  account.    Id. 

8.  Son  Conszdoutioh  must  bb  Show*  for  an  agreement  or  promise  to 
relinquish  a  demand,  consisting  of  an  item  of  account  canvassed  and  die- 
allowed  at  a  settlement  of  accounts  upon  whioh  a  note  for  a  balance  is 
given,    Id. 

4.  Wherr  It  is  Claimed  that  8bttleiieht  or  Aooouet*  at  whioh  an  item 
is  canvassed  and  disallowed,  and  a  note  given  for  a  balance,  involves  an 
admission  that  the  party  taking  the  note  was  not  liable  for  the  disputed 
item,  such  admission  may  be  shown  to  have  been  made  in  ignorance  or 
mistake,  and  thus  without  force  or  effect  as  a  bar.    Id. 

ft.  Coubt  or  Equity  will  hot  Ektbrtai!*  Bill  tor  Aooouirr,  even  between 
partners,  when  the  transaction  is  plain  and  simple,  not  involving  a  state- 
ment of  complicated  partnership  aooounts,  and  having  no  feature  taking 
it  out  of  the  jurisdiction  of  a  court  of  law.    Le$ley  v.  Bomom,  878. 

8ee  Payment. 
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ACCOUNT-BOOKS, 
8m  Evidence,  ft. 

ACQUITTAL. 
See  Cbjmxxal  Law,  1. 

ADMINISIBATQRS. 

8m  EXBOOTORB  AMD 


ADMISSIONS. 
8m  Aoootnrr,  4;  Kvxdemob,  6,  7;  Nrootiablm  LrnsuianR%  IS, 


ADVERSE  POSSESSION. 

L  POwMBTOif  of  Mortgaged  Primibtbi  bt  Mortgagee,  under  agreement  it 
apply  the  rents  and  profits  to  the  satisfaction  of  the  mortgage  debt,  doss 
not  become  odvoroe  to  the  aeortgagar  mntil  the  d^  is  Mly  discharged 

st  To  Gmc  Persoh  Color  or  Title,  80m  Aor  must  hats  reev  Don  or 

Bone  ev«at  tnsaejML  by  wbioh  aome  title,  good  or  bad,  to  a  panel  of 

desmise  oxteaa  baa  been  convoyed  to  him»  bo  oaaasea  cecrbi  voder 

oftitaemapsreonwiAwax«ihehoeiM>fffrfity.    O+^SLLmm 
w  Ommm  boa 

S,  Adverse  Pobbebtjdv  or  Ddxoesob,  ob  or  On  Who  Enm  om  Retaitis 
Powimhton  bt  Weoho,  cannot  extend  beyond  the  limisi  of  bk  aetaal 
occupancy;  he  cannot  resort  to  Hie  motes  cad  bovnds  of  the  tract  apom 
which  he  enters.    IcL 

4  Orb  kayino  No  Title,  ob  Color  or  Title,  must  present  the  most  vro- 
qnivocal  evidence  of  hie  intention  to  bold  by  adTerae  poaseisiofi  ■    Id. 

fJL  Bob-te-law  ov  Aiiiuiu  Pobbbwob,  Who  8uuhua  to 

Death  or  Latter,  baa  snch  privity  with  the  deceased  aa  wffll 

to  oumiect  bis  possession  with  that  of  bis  father  in-law,  ao  aa  to  give  fane 

the  benefit  of  the  Utter'a  advorM  poaaoarioii     Id. 

SeeBOTTirDABTBB,  1;  Oo-TEHABOY;  HtJBBAITD  AJTD  WDB,  ft. 

AFFIDAVITS. 
8m  NoTABXHf ;  Ihsurance,  It. 

AGENCY. 

L  Powbb  or  Attorney  Authobizino  Aqxbt  to  "enter  into  and  take  pot- 
soseion  of  all  snch  lands  and  tenements,  hereditT\*^*nt^,  and  real  eatats 
whatever  in  the  county  of  Fillmore  and  territory  of  Minnesota,  to  or  in 
which  I  am,  or  may  be,  in  any  way  entitled  or  interested,"  is  anfficieat 
for  the  purpose  for  which  it  waa  executed,  although  the  land,  at  that 
time,  was  uusurveyed,  and  the  party  executing  the  power  resided  in  an- 
other state.  Because  the  interest  held  by  him,  though  fncifaoate,  was 
valuable,  and  if  properly  conveyed,  the  conveyance  would  be  notice  te 
anbaequent  purchasers.    Carxm  v.  Smith,  639. 

%  Power  or  Attorney  to  Agent,  "to  grant,  bargain,  and  aefl  land,  or 
any  part  or  parcel  thereof,  for  such  sum  or  price  and  on  snob 
to  him  shall  seem  meet,  and  for  me  and  in  my  name  to  make, 
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aelmowledge,  ■■£  deliver  good  tad  sufficient  feeds  and  ewwijiaun  for 
the  seine,  witli  or  without  covenants  and  warranty,"  ssrtlisfiBSB  kin  to 
mD  on  reasonable  credit,  to  roocivo  ftp  pumhaco  money,  to  sell  lor  other 
consideration  than  money,  and  to  eell  an  undivided  interest.  Id. 
BL  Kitbjct  or  Power  istobi  Sbttlsd  by  the  langnago  employed  in  the 
whole  instrument*  aided  by  the  situation  of  the  partus  and  of  the  prop- 
arty,  the  usages  of  the  country  on  such  subjects,  the  acts  of  the  parties 
themselves,  and  any  other  circumstance  having  a  legal  bearing  and 
throwing  light  on  the  question.  IcL 
sV  Aptbomtt  Qiymt  to  Aqebt  to  Collect  Dpi  carries  with  it  authority  to 
sua,  issue  execution,  and  direct  the  seizure  of  property*  In  such  case, 
the  principal  is  liable  for  the  acts  of  the  agent,  although  he  has  no  knowl- 
edge of  them.    Joyc$  v.  Dupkmi$t  185» 

sV  Tb  Bnayi  Htmbl?  from  Liability,  Prptqifaii  must  Dbht  Aamcr  Al- 
together; he  cannot  deny  the  authority  of  the  agent  in  a  particular 
thing  only.    Id. 

6w  PuiroiFAL  is  mot  Bound  under  Doctrinr  or  Estoppel  or  Pais,  where 
agent  has  acted  in  Tiolation  of  his  authority.    8t  Lotdi  r.  Cbrmm,  586L 

7.  Principal  n  Estopped  prom  Avoiding  Contract  or  bib  Aosnt  (which 
ha  has  ratified),  upon  the  ground  that  the  agent  had  no  authority  to 
make  such  contract.    BeU  v.  2?yerwm,  142. 

fJL  Principal  mat  Follow  his  Property  into  the  hands  of  the  motor,  or  his 
legal  representatives  or  assigns,  and  may  claim  it  whether  it  be  the  iden- 
tical propei  ty  which  first  came  into  the  factor's  hands  or  other  property 
purchased  by  the  motor  for  the  principal  with  the  proceed*.  Fahnestockv. 
BaUcy,  161. 

•l  Factor  n  Trustee  tor  Principal  so  long  as  he  retains  the  property  or  its 
representative  in  his  hands.    Id. 

10.  Abbignbes  or  Factor  Take  Principal's  Property  Subject  to  8am* 
Trust  under  Which  Faotob  Held  It.— They  can  defeat  the  trust  only 
by  turning  the  property  into  money  and  paying  it  away  in  their  repre- 
ssntative  capacity  before  notice  of  the  claim  of  the  principal.    Id. 

11.  Sals  or  Property  bt  Factor's  Assignee  Gives  Trrui  to  Purchaser, 
unless  he  had  notice  of  the  principal's  claim.    Id. 

IS.  Assrqnsbs'  Sale  ob  Factqb's  Property,  abd  Patmbbt  ob  Pbxmsbbqs  ao- 
oording  to  the  terms  and  upon  the  trusts  of  the  assignment  under  which 
they  received  it,  before  notice  of  any  claim  of  the  factor's  principal,  re- 
lieves the  assignees  from  liability  for  the  property  or  its  value.    Id. 

lH  Promissory  Note  Seonbd  "A  B,  AaV'  Merely,  and  Mentioning  No 
Principal,  nor  containing  any  other  reference  such  as  would  enable  a 
court,  from  the  whole  instrument,  to  infer  that  the  true  intent  and  ob- 
ject is  to  bind  the  principal,  and  not  the  agent,  will  bind  "A  B,"  the 
agent,  only,  and  will  not  support  an  action  against  any  other  person. 
WOkum  v.  Robbing  890. 

14.  Action  n  hot  Maintainable  against  Partnership  on  note  signed 
"AB>  AgV  on  the  principle  that  "A  B>  AgV  was  the  firm  name  un- 
der which  the  partners  hud  chosen  to  transact  business,  where  the  only 
evidence  to  establish  that  metis  that  the  firm,  while  conducting  the  busi- 
ness of  furniture  dealers,  owns  a  manufactory  in  another  town,  at  which 
is  conducted  by  A  B  under  the  name  of  "A  B,  Agtj"  that 
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Ill  flit  mum  of  flit  oondnot  of  snob  business,  A  B  signed  the 
on,  gbring  it  In  payment  for  goods  delivered  to  workmen  upon  hie 
that  In  a  previous  instance  of  a  similar  claim  on  a  like  note,  the  firm  had 
paid  it;  and  that  the  partners  on  that  and  other  occasions  said  thai  they 
would  settle  or  be  responsible  for  all  claims  for  anything  that  went  into 
their  business  at  the  manufactory.    Id. 

1&  On  Acting  as  Agent  or  Private  Person  is  held  personally  respon- 
sible, if  he  fails  to  bind  his  principal,  because  he  is  bound  to  know  the 
extent  of  his  authority,  while  the  party  with  whom  he  contracts  is  not 
presumed  to  know  anything  concerning  it.    Sanborn  ▼.  Neal,  602. 

lii  When  Public  Agents,  m  Good  Faith,  contract  with  parties  having 
full  knowledge  of  the  extent  of  their  authority,  or  who  have  equal  means 
of  knowledge  with  themselves,  they  do  not  become  individnally  liable, 
unless  the  intent  to  incur  a  personal  responsibility  is  clearly 
although  it  should  be  found  that,  through  ignorance  of  law,  they 
have  exoeeded  their  authority.  This  rule  applies  to  Uusieee  of  school 
districts.    Id. 

17.  When  Pasty  Known  to  be  Public  Ojhokr  oontraots  with  reference 
to  publio  matters  committed  to  his  charge,  he  is  presumed  to  act  in  his 
official  capacity  only,  although  the  contract  may  not  in  terms  allude  to 
the  character  in  which  he  acts,  unless  the  officer  by  unmistakable 
guage  assumes  a  personal  responsibility,  or  is  guilty  of  fraud  or 
presentation.    Id. 

8m  Banks  and  Banking;  Brokers;  Corporations,  6;  Insurance,  5,  13* 

Negotiable  Instruments,  4. 

ALIAS  EXECUTION. 
8m  Executions,  7,  9. 

AMENDMENTS. 
8m  Executions,  26;  Judgments,  6,  7;  Pleading  ani>  Fracttkh,  1L 

ANIMALS. 

Each  Adjoining  Owner  m  Bound  to  Keep  his  Cattle  as  ms  Owe 
Land,  if  no  legal  division  of  the  partitdon-fenoe  bee  been  established  be- 
tween them.    Kwa  r.  Tucker,  233. 

8m  Trespass,  1. 

ANTENUPTIAL  CONTRACTS. 
8m  Husband  and  Win 

APPEALS. 
8m  Certiorari,  6,  7;  Judgments,  6,  7;  Pleading  and  PftAonca. 

APPRAISEMENT  LAWS. 
8m  Executions,  23, 24;  Negotiable  Instruments,  5. 

ARBITRATION  AND  AWARD. 

Award  Showing  Entire  Disregard  op  Equrablb  Considerations,  which, 
if  entertained,  would  have  led  to  a  different  result,  is*oid  if  the 


Index.  807 

ejf  the  submission  provided  that  the  arbitrators  teld  decide  «poa 
e^pritsJ*  as  wsBm  upon  legal  grounds.    JVaeoott  v.  JWfcm,  7B& 

Sea  OoxM»unoMfl»  8;  Equity,  L 

AERK8T. 

Oohbtarlb's  Authority  to  Break  open  Doom  aid  Abbbst  whjmhji 
Warrabt  if  confined  to  cases  where  treason  or  felony  faM  been  OMmnnV 
tsd,  or  there  is  an  affray  or  a  breach  of  the  peace  In  his  pinesnnn  Mo* 
Lemmm  v.  Richardson,  363. 

OOBSTABLB  18  ROT  JuSTlflED,  WfHWUT  WABBART  OB  DSMAHB,  Of  FOBCI- 

blt  Bbtbbzvo  Shop  and  arresting  parsons  therein,  engaged  in  the  un- 
lawful sale  of  intoxicating  liquors  and  in  gaming,  although  ho  vsss  no 
more  farce  than  is  necessary.    Ia\ 
See  GoirrBAOTs,  6;  Jutombrts,  18, 19;  Bbwarbsj  WnHsasBft,  4 
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8m  Corporations,  9-11;  Oo-TBBJjror,  1. 

ASSIGNMENTS  FOB  CEKDITORfl. 

1»  Gbvbral  AnuamcRNT  fob  Benefit  or  Creditors  n  bo*  Wholly  In- 
valid beoaose  some  of  the  claims  are  fictitious,  and  the  ssnipms  was 
aware  of  their  fraudulent  character.    Pwneo  y.  Hart,  026. 

%  Qbebbal  Asbtowment  to  One  Creditor  is  IbtaudhhImb  mads  for  all  the 
creditors  pro  rata,  yet  where  without  fraud  the  debtor  sells  to  his  credi- 
tor absolutely  for  a  fixed  and  named  consideration,  which  is  paid  partly 
in  cash,  partly  by  a  aatiafaction  of  a  debt  due  the  grantee,  and  partly  by 
paying  other  debts  of  the  grantor,  the  sale  is  valid.  Such  a  sale  is  not  a 
general  assignment.    Johnson  v.  MeOrew,  187. 

S.  At  Common  Law,  Debtor  mat  Prefer  any  one  of  his  creditors  by  a 
payment  of  his  debt,  or  by  a  conveyance  in  trust  of  sufficient  property  to 
pay  the  same.    Id. 

4  Declarations  Mads  Subsequent  to  and  Dboobbboybd  with  Conybt- 
ahob  by  assignor,  who  has  conveyed  his  title  or  interest  in  property  by 
assignment  for  the  benefit  of  creditors,  cannot  be  received  to  invalidate 
the  title  of  the  grantee,  or  those  claiming  under  him.  Burt  v.  JfcA3aeJry, 
607. 

It  Ibtbbt  or  Obabtob  m  Principal  Inquiry,  in  assignments  for  the  benefit 
of  creditors,  and  if  it  appears  from  the  instrument  itself,  or  the  plead* 
tags,  that  the  intent  is  such  as  is  prohibited  by  statute,  the  assignment  is 
void,  and  precludes  the  necessity  of  examining  into  facts  alhmde  by  the 
jury.  This  intent  may  appear  from  the  instrument  in  various  ways,  as, 
by  providing  that  goods  or  property  may  be  sold  on  credit,  that  the 
debtor  reserves  a  part  for  his  own  use,  when  required  to  assign  the  whole, 
or  requiring  the  creditors  to  discharge  their  debts  in  full,  as  a  condition 
of  sharing  in  the  benefits  of  the  conveyance,  or  by  showing  that  the 
grantor  had  more  than  sufficient  property,  at  the  time  of  the  assignment, 
for  the  payment  of  all  of  his  debts.  IcL 
1 1*  Assignment  bob  Benefit  or  Creditors,  the  debtor  has  no  right  to 
protect  his  properly  from  sacrifice  at  the  expense  of  the  creditor;  the 
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fatso?  has  the  right  to  dosnand  lib  debt  in  foil  where  the  well  «f  the 
debtor  arosnflkrisnt  for  that  purpose,    fitter  whan  the  tMoto  are  iaoofl^ 
oflent,    /rf. 
7.  Bxjobss  or  Valub  or  Pbopebtt  Oonvetbd  ow  and  above  the  debt* 
and  liabflitios  of  the  assignor  it  a  tenable  ground  for  avoiding  an 
nont  for  the  benefit  of  creditor!,  whether  ahown  on  the  faoe  of  the 
meat  and  by  the  pleadings  or  by  proof  atkmde.    Id. 

See  Ooffiuor  or  Laws,  6;  Pabtiibbship,  12. 

ASSTONMBtTT  OF  CONTRACTS. 

L  Din  or  Assignment  nr  Wbictno  n  Pbssumsd  id  bb  Ixm  It  waw 
Exbouted.    IfeVvT.  OUg  of  Davenport,  132. 

2.  Judgment  hot  nr  Buho  mat  Bi  Assigned  pending  the  litigation,  and 
anoh  assignment  it  valid  from  the  day  of  it»  execution,  mnlem  fnsod  in- 
tervenes.   Id. 

S.  Liability  von  Tobt  mat  bb  Assigned  bo  as  to  give  the  assignee  a  prior* 
ity  over  an  attaching  creditor  of  the  assignor.    Id. 

4.  Iowa  Cobb  bob  hot  Limit  Assignability  or  Claims,  bat  it  enlarges 
them  and  includes  many  things  which  were  not  assignable  before  its 
passage.    Id. 

n>  Asstobbb  or  Chosb  ib  Action  Takes  It  Subject  to  All  Eomnm 
existing  between  the  parties  to  the  instrument*  bat  not  to  any  latent 
equities  which  some  third  person  may  have  against  the  party  bonnd  by 
the  instrument.    Bbomtr  v.  ffmdermm,  453. 

lee  Aobeoy,  $-12}  Deeds,  3,  4;  Fbaudulent  0>btbtabcb%  1; 

0}  Norms,  2;  Public  Lands,  2. 

ASSUMPSIT. 

Ib  Plaintiff  Dbolabb  or  Assumpsit  on  Deed,  the  defendant  mnst 
advantage  of  the  irregularity  by  his  pleadings,  or  at  the  trial  when  the 
instrument  is  introduced  in  evidence,  otherwise  this  ground  of  defsnes 
mnst  be  treated  as  waived.    ffarrk  v.  Jforse,  200. 

ATTACHMENTS. 

1.  Attachment  of  Cbbditok  Who  is  CmzBB  or  Maihb  gabvot  bb  Db> 

bbatbd  bt  Assignment  of  his  debtor's  property  by  the  officers  of  the 
law  of  another  state  under  the  provisions  of  its  insolvency  ass.  Abe  v. 
4*960*203. 

2.  BnauPT  Takbn  bt  Sbbbhv  fbom  Defendant  fob  Bbdbltvbbt  or  Ax* 

TAflmro  properly  dissolves  the  attachment;  the  goods  are  no  longer  m 
the  sheriff's  custody,  and  he  must  again  seise  them,  toeffsot  asubeeqaent 
attachment.    Waterman  v.  Treat,  261. 

S.  DEFENDANT  m  LlABLB  BOB  PbOPBBTT  REPRESENTED  AS  A«»aj— ■»  n 

Receipt  given  by  him  to  plaintiff,  as  deputy  sheriff,  if  the  property  is 
retained  on  the  writ  as  attached,    ffarrk  v.  Mane,  200. 
4  Damaob  bt  Reason  or  Lbvt  and  Attaghmbnt  bi  Such  as  Bbbous 
from  the  operation  of  the  attachment  itself,  and  not  that  which  ia  oorer 
sioned  by  the  action  independent  of  the  order.   TrapmaU  t.  McAfm,  102. 


aV  Sumti  ov  Attaghsibbt  Bond  n  RmconDnu  fob  Com  Inoubbbd 
and  Counsel  Fm  Expended  In  defending  the  sU*o1mieiil»  where  the 
grounds  upon  which  it  is  founded  are  denied  and  snonossfsHy  oont— ted, 
At 

&  Qkme  of  Coubt  Dnaosaa  Sals  of  Attmihep  Pbopebtt,  and  oam- 
mandinff  *Jm*  sheriff  to  bnM  the  «■**<— !■  subiect  to  the  nltimatit  decision 
of  the  cause,  does  not  prerant  claimant  from  appearing  in  the  attach- 
ment rait  and  asserting  title  to  the  property.    Hatt  r.  Richard**,  30ft. 

%  Payment  to  Plaintiff  bt  Obdib  of  Coubt  of  Pbocbbds  of  Sals  of 
Attacked  Pbotebtt  mads  hy  order  of  court,  upon  his  giving  a  bond  to 
indemnify  the  defendant  and  all  other  persons  in  case  the  suit  should  be 
decided  against  him,  does  not  change  the  nature  of  the  fond,  or  prerent 
a  claimant  from  appearing  and  asserting  title  to  the  property.    Id. 

t.  Fact  that  Claimant  n  Pbosbcuthcq  Suit  job  8amb  Cause  does  not 
prerent  his  appearing  in  the  attachment  case  and  sssmlliig  title  to  the 
property.    Id* 

9.  Obdees  of  8alb  of  Goods  under  Statutb  Pending  AnAomanT  is  a 
mere  interlocntory  proceeding,  the  effect  of  which  is  to  oonrert  the  goods 
mto  money,  which  remains  in  the  hands  of  the  sheriff  to  await  the  deter* 
mination  of  the  attachment,  subject  to  any  claims  that  might  hare 
against  the  goods  themselves.  O'Brien  v.  tforrk,  284. 
See  Homsstbads,  1;  Moebtoaqbs,  4;  Sales,  12;  17. 

ATTORNEY  AND  CLIENT. 
See  Bankbuftcy  and  Insolvencc,  2, 


AWARDS. 
See  Abbkbaxion  and  Awabd. 

BAILMENTS. 

ScsMoNxaAoss,  4;  Negligence,  1, 2;  Nbgotiablb  Instruments,  Iff;  F 

ajtx»  Cbo^  1;  Pleading  and  PBAonoE,  2. 


BANKRUPTCY  AND  INSOLVENCY. 

1«  Debtob's  Discharge  under  Insolvent  Laws  of  Anothbb  Statb  n  not 
Bab  to  Actio*  in  the  oonrts  of  Maine  instituted  by  a  eitiaen  of  Maine 
against  the  debtor  who  resides  in  such  other  state,  although  the  contraot 
was  made,  and  is  to  be  performed,  in  the  latter  state.  Fitch  y.  Bugbee, 
203. 

%  Fiduciary  Debt  m  not  Cbbated  bt  Nbolbot  ob  Refusal  of  Attorney 
to  Pat  ovbb  Money  collected  by  him  for  his  client,  so  as  to  be  exospted 
from  discharge  under  the  bankrupt  law  of  the  United  States.  WokaUv. 
Hod&Ml. 

Si  Fiduciary  Dbbt,  if  Reduced  to  Judgmbnt,  n  ju^m^  bt 
Discharge  under  the  bankrupt  law.    Id. 

1;  Fraudulent  Conveyances,  4;  Insurance,  21  i  Hi 
tiablb  Instruments,  8;  Sales,  4,  13-16;  Subbttbkif,  5. 
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bakes  and  banking. 

discounted,  deposited  to-be  collected,  or  deposited  m  collateral 
Oomr  v.  /W,  763. 

ft,  RATIFICATION  BY  BANK  OF  CaSHIBBE  iHDOBSBfDT  OF  NOTB  ii 

by  flit  fast  that  the  bank  prosecutes  the  suit  on  the  Bote  In  tike 
the  indorsee.    Id. 

BASTARDY. 
See  Parent  and  Child. 

BILLS  AND  NOTES. 

8M  NEGOTIABLE  iNflfTRUMSNTE. 

BLANKS. 
See  Judgments,  ft. 

BONA  FIDE  PUBCHASKBS. 
8m  OoxpomAnONS,  5;  Executors  and  Aj>minbjtbators,  10;  Nbootxablb  IN- 
STRUMENTS, 15;  USURY. 

BONDS. 

h  Bond  of  Person  Rbcbivxno  Mznobitt  of  Votes  fob  Onus  should  bb 
Approved  by  clerk  of  court  where  he  is  cognisant  that  but  two  oandi- 
datee  were  voted  for,  and  that  the  person  receiving  the  majority  of  votes 
was  oonstitationally  ineligible;  and  it  is  no  defense  that  the  latter  has 
been  inducted  into  and  is  exercising  the  functions  of  the  office,  or  that 
the  board  of  canvassers  has  certified  sad  declared  him  to  be  elected. 
ChOkk  v.  New,  49. 

ft,  Clerk  of  Circuit  Ooubt  of  Indiana  n  Mere  Mintotsbial  Offices,  sad 
in  respect  to  the  approval  of  bonds  which  it  is  made  his  duty  to  approve, 
he  has  no  discretion  other  than  to  determine  whether  the  security  offered 
is  sufficient     Id. 

3.  Mistake  in  Name  of  Obligee  in  Official  Bond  will  not  Vsub  In- 
strument.   Charki  v.  ffaekhu,  148. 

8m  Attachments,  5,  7;  Executors  and  Admihibtjuxobs,  6;  JroQHnrsB,  % 

16;  Mandamus;  Sheriffs;  Surettehif,  B. 

BOOKS  OF  ACCOUNT. 
See  Evidence,  5. 

BOUNDARIES. 

L  Looation  of  Incorrect  Boundary  Line  under  Mistake,  bt  One  Pro- 
prietor, and  Acquiescence  therein  for  the  period  required  to  give 
title,  will  estop  him  from  denying  its  correctness,  in  the  ■hoonoc  of  an 
express  agreement  between  the  adjoining  proprietors  ^m^^r^^g  the  line* 
and  although  the  proprietor  claiming  the  benefit  of  the  estoppel  never 
inclosed  his  land;  especially  where  great  injustice  would  be  done  the 
latter  by  its  correction.    LmdeU  v.  McLauffhSn,  MB. 
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ft  1m  OucmJtiMT  ooiffommro  Boundabiss  on  Lor  on  Land,  moonmeoia, 
or  Unas  originally  established  or  marked  upon  the  ground,  or  such  ee  have 
boon  rooognieed  by  owners  or  partial  in  interest  for  twenty  yean  or  more, 
will  prevail  orer  the  description  of  the  original  laying  out  of  the  land  in 
the  proprietor*!  records,  and  the  courses  and  dittanoee  there  expressed. 
Sickvdxm  v.  Chkbtrimg,  769. 

8ee  Estoppel,  4;  Fences;  Landlord  and  Tenant*  1. 

BBBAGH  OF  PROMISE. 
See  Mabbiagb  and  Divorce,  6. 

BROKERS. 

I.  Horn  Bboeers  abb  Liable  as  Principals  to  persons  dealing  with  them 
and  knowing  them  to  be  engaged  in  such  agency,  bat  where  it  did  not 
otherwise  appear  that  they  were  acting  aa  agents,  or  if  they  were,  that 
they  disclosed  the  name  of  their  principal,  or  that  credit  was  given  to  the 
principal.     Thonvpmm  t.  McCuUtmgk,  644. 

ft,   MlDDLE-MAN  BRINGING  TOGETHER  BUYER  AND  8BLLEB,  each  of  whom  hat 

agreed  without  the  knowledge  of  the  other  to  pay  him  a  commission  in 
oaae  a  contract  of  sale  be  made,  ia  entitled  to  collect  each  commission 
from  each,  if  a  contract  ia  made  between  them,  in  the  making  of  which 
he,  the  middleman,  takes  no  part  as  agent  for  either;  and  his  conduct  in 
ooncealing  from  each  his  agreement  with  the  other  ia  not  fraudulent,  and 
ia  no  defense  to  an  action  brought  by  him  against  either  to  recover  the 
commission  agreed  upon.  Hupp  v.  Sampeon,  416. 
S.  Evidence  to  Pbovb  Usage  among  Brokers,  as  to  the  time  when  a  com- 
mission ia  to  be  considered  aa  earned,  is  not  admissible  in  an  action  on  an 
agreement  made  by  the  seller  to  pay  a  commission  on  the  contract  made 
by  him  with  a  buyer,  to  the  person  who  brought  them  together,  but  took 
no  part  in  the  actual  transaction  as  the  agent  of  either.    Id, 

See  Agency,  8-12. 

BURDEN  OF  PROOF. 
See  Cords**  Cabbiebs,  4;  Fraudulent  Conveyances,  6;  Trespass,  S. 

CARRIERS. 
See  Common  Carriers. 

CASHIER 
See  Banks  and  Banking. 

CERTIORARI 

L  Uedbb  Common-law  Writ  of  Certiorari,  Something  More  than 

Jurisdiction  may  be  inquired  into.    Jack**  v.  /topis,  481. 
at  Where  Evidence  Set  out  in  Return  n  Insufficibnt  to  justify  ooav 

vtotion,  or  other  judicial  act  complained  of,  it  will  be  quashed  on  car* 

ejorort    Id\ 
a\  Cbbtiobabi  will  La  bob  Want  or  Jubibdiotiov  nr  Oases  where  oon> 

sson-law  remedy  of  mrtkmri  has  been  STpressly  taken  away  by  statues, 

Jet 
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#*  OiflOB  OF  CbBTXOBABI  D  iror  TO  RiYHW  QUBUJUTO  ©V  VMJtg  bos  i 

tftons  of  law.     /& 
ft.  Rbtubb  to  Ooxxdv-law  Wbit  of  Oebtbjbabx  bhopld  8bt  our  Bn» 
dbbos  folly  upon  which  the  conviction  or  other  judicial  act  oomphmed 
of  wu  founded.    It  should  also  be  fall  npon  the  derisions  end  rnbnga.  idL 

ft.  AfFSLLATB  OOUBT  DOBS  NOT  EXAMINS   EvUTCNCB,  OB  RbTOBB  TO  CBB- 

tiobabi,  to  determine  whether  the  probabilities  preponderate  ano  way  or 
the  other;  bat  (imply  to  determine  whether  the  evidence  is  each  that  it 
will  justify  the  finding  as  a  legitimate  inference  from  the  facte  proved, 
whether  that  inference  would  or  would  not  hare  been  drawn  by  the 
appellate  tribonaL    Id. 

7.  Affellatb  Court  will,  oh  Rbtubb  to  Cbbtiobabi,  Rbvibw  Roum 
of  Law  upon  the  admission  or  exelneian  of  evidence,  er  other  rnlfnsji 
m  the  nroosedmgs  having  a  bearing  mpon  the  result.    Id. 

H  Bvidbsob  n  Pbofbbly  bbfobs  Ooubt  whbbb  CBBnoBABi  has  lawmen 
to  Rboqbtub'i  Ooubt  of  Dbtboit  to  remove  the  n^wwutings  em  osav 
viotion  for  violation  of  a  city  ordinance,  and  the  elerk  has  eBabedled  the) 
evidence  in  the  return.    Id. 


CHARACTER* 
See  RfiAimnB,  2;  Wanna,  IL 

CHILD. 
See  Guabdiav  ajtd  Wabd;  Pabxht  AMD 

OHOSES  IN  ACTION. 
See  Akignmxnt  of  Coktbaota,  ft* 

CTTY  COUNCIL. 

SeeOFFIOBB  ABD  OFFBSBftjA 

CLAIM  OF  PROPERTY. 
See  Attaghmbbts,  6V8L 

CLOUD  ON  TITLE. 
See  Equity,  ft. 

COLOR  OF  TITLE. 
See  Advbbbb  Posbbssioh,  %  4> 

COMMISSIONERS. 
See  Bvidbnob,  2. 

COMMISSIONS. 
See  Bboebbs,  %  8;  Officbs  and  OrroBBs,  1, 2* 

COMMON  CARRIER* 

ft,  Coxmoh  Cabbzkb  is  Lublk  fob  Lobs  or  injury  to  goods  oommitlsd  telb 

charge,  anless  occasioned  by  a/undenta!  and  nnoontroQable  i 
well  v.  Ship  Fotdiek  1W. 
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mat  Rbkbsot  bob-  Iaabojtt  by  sipiiaa  contract    Jboertt  r. 
JKfey,  183. 

9L    OOBTBAOT  OF  AlTBBIOHTMBHT  HBBD  HOT  BB  Df  Wiling  thcrofoM  parol 

proof  of  a  special  agreement  between  toe  shipper  and  the  earner  may  he 
mtrodnced.  Id. 
A>  Cabbixb,  voTwnsflEAHDoro  Spbcial  Cobtbaot  Lparnro  bib  Liability, 
is  liable  for  the  oareleeineai  and  unskillfiilnesB  of  Mm  crow,  and  when  *h* 
injury  is  proved,  the  burden  of  proof  is  on  him  to  show  that  the  injury 
caused  by  inevitable  accident  or  by  the  fault  of  the  shipper  or  his 
Id. 

C   WHBBB  StBAMBOAT  BbOBZVXD  FBXEOBT  1BOM  RiTfilOil*  COMFABT  ABB 

Bblztbbbd  It  to  Conbkutbbs,  and  collected  the  freight  ohargee  due 
itself  and  also  that  doe  the  railroad  company,  under  a  contrast  to  deliver 
the  freight  entered  into  between  the  railroad  company  and  the  officers  of 
the  boat,  it  was  held  that  the  boat  was  liable  for  the  amounts  so  col- 
lected.   O.  B.AQ.R.&Co.  t.  Steamboat  W.  Q.  Wotddde*,  126. 

C  Ooscmob  Oabbtbb  is  Lzablb  tor  Loss  sustained  by  shipper  oaased  by 
improper  stowage,  or  by  proximity  of  oil  to  flour,  with  full  knowledge  on 
the  part  of  the  carrier  of  the  injurious  effect  which  the  oil  would  produce 
on  the  balance  of  the  cargo.    OranweU  v.  Ship  Foadiek,  190. 

7-  Passbbokb  mat  bb  Ejected  bbom  Cabs  of  Railroad  Compact,  for  refus- 
ing to  pay  his  fare,  by  the  use  of  all  lawful  and  proper  means.  (/Brim 
v.  B.  A  W.R.  R.  Ok,  847. 

m.  Passbbobb  has  No  Right  to  Rb-bbtbb  Cab  ibom  Which  Hb  has  bbb* 
Ejbotbd  for  non-payment  of  fare,  and  demand  transportation,  upon  ten- 
dering his  fare,  especially  when  he  has  been  ejected  at  a  place  where 
there  is  no  station.    Id. 

%  Railroad  Compact  mat  Gitb  EvmsBOB  or  Rboulaxiob  concerning  pas- 
sengers who  refuse  to  pay  their  fare,  in  justification,  ha  an  action  against 
it  for  ejecting  a  passenger  for  non-payment  of  fare.    /d. 

See  Eqvitt,  1;  Nboliosbob,  7. 

COMMON  COUNCIL. 
See  OmoBs  abb  Otfiokbs,  S. 

COMMON  LAW. 

Coanfoir  Law  Pbtails  Cf  Michigan,  and  questions  of  property  not  clearly 
exempted  by  it  must  be  determined  by  the  common  law,  modified  only 
by  suoh  circumstances  as  render  it  inapplicable  to  our  local  affairs.   £er* 

«  e  ^as*s^BSBBa^vep    «Bnsu#v 

See  Cbbudbabz,  1;  Nboliosbob,  8;  Phtsigiabs,  7. 

CONCEALMENTS. 
Bee  BsTomL;  Inbubabgb,  11, 12. 

coNBrnoNa 

See  Dbbss;  Ibbubabob,  22;  Tbbdsbv. 
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conflict  of  laws. 

L  Law  or  Statb  wkbbb  Contract  is  Madb  and  to  bb 
mines  its  obligation  and  effect.    Ayer  v.  Tilde*,  366. 

1.  Eon  o»  Pbomxssob y  Non  will  be  held  liable  aooording  to  the  law  of 
the  place  where  it  ia  payable,  when  the  note  is  made  in  one  state  and 
payable  in  another.    Hunt  v.  Stamdart,  79. 

8,  Contract  ov  Indobbbmbnt  ov  Pbomissoby  Norai*  governed  by  tbs  law 
of  the  place  where  made,  and  not  by  that  of  the  place  where  the  note  ia 
payable,  whether  the  note  ia  payable  in  the  state  where  made  or  in  an- 
other.   Overruling  SkamkUn  v.  Cooper,  8  Biackf.  41.    ML 

4.  Contract  ov  Drawbr  of  Bill  ov  Exghanos  ia  governed  by  the  law  ef 
the  place  where  the  bill  is  made.    Id. 

6.  Contract  ov  Aookftob  ov  Bill  ov  Rxchanqb  binds  him  to  pay  at  the 
place  of  acceptance  or  that  named  for  payment;  his  contract  is  therefore 
governed  by  the  law  of  the  place  of  payment    I<L 

6.  VjjjDrrr  ov  Transfer  ov  Rial  Estate  ia  to  be  determined  by  the  la 

lod  rei  eftcs.  An  assignment  for  the  benefit  of  creditors,  which  is  invalid 
by  the  laws  of  the  place  where  the  land  conveyed  is  situated,  will  not 
operate  to  convey  the  land  for  any  purpose,  even  though  the  assignment 
be  valid  in  the  place  where  it  was  executed.    Lomg  v.  Pairo,  108. 

7.  Qujerb,  whbrb  Maker's  Notb  to  rTmHiT.v  m  Madb  Payable  nr  An- 

other State,  and  there  indorsed  to  another  party,  may  not  the  righto 

of  the  parties  be  controlled  by  the  laws  of  such  state?  MmkBmgr.  Sattkr, 

172. 
6.  Movable  Property  ov  Decedent  Parses  and  d  Dbjtbibutbd  Aocxmih 

zno  to  the  law  of  the  country  in  which  he  was  domiciled  at  the  time  of 

his  death.     Towncs  v.  Durbm,  176. 
ft.  Law  ov  Matrix onial  Domigxlb  Determines  Bights  ov  Husband  abb 

Wife  in  regard  to  movables  owned  by  either  at  the  time  of  marriage.  Id. 
See  Bankruptcy  and  Insolvency,  1;  Interest;  Makbxagband  Divorce,  & 

CONNECTING  CARRIEBS. 
8ee  Common  Carriers,  6. 

CONSIDERATION. 

to  Account,  8;  Contracts,  6, 6;  Fraudulent  Oontbtances,  6|  €Nr 
ajtx»  Ward,  2;  Landlord  and  Tbnant,  6;  Nbootiablb 
16, 17;  Trusts  and  Trustees. 

O0N8TABLES. 
See  Abbbst. 

CONSTITUTIONAL  LAW. 

Laws  AuTHORrsNa  Judgment to  bb  Rbndbbbd  without  benefit  of 
ment  laws,  aooording  to  the  terms  of  a  note,  are  not 
void.    HmU  v.  Standard  79. 

See  Executions,  28;  Reverses;  Tayatwe. 

CONSTRUCTION. 
See  AoBNor,  8;  Oontbaotb;  Executions,  18;  Watercourses,  8l  Ml 
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contracts. 

!•  Imiwmpt  or  Writing  Deliberately  Adopted  by  Fran  must 
Stand  as  Written,  although  the  parties  have  mistaken  its  legal  intent 
This  is  true  even  In  equity,  sad  especially  so  when  toe  rights  of  creditors 
intervene.    IToJsiet  v.  JETafl;  444. 

&  When  Interpretation  or  Agreement  makes  it  doubtful  in  what  capa- 
city parties  contracted,  their  intention  at  the  time  furnishes  the  only  sore 
criterion  in  fixing  their  liability.    Sanborn  v.  Neal,  902. 

ft.  Pasties  mat  Regulate  their  Conduct  bt  Stipulation,  but  they  can* 
not  prescribe  miss  of  proceeding  for  pnblio  officers,  nor  demand  that 
oonrts  shall  dspsrt  from  the  usual  mods  of  enf orcing  their  dsorsss.  Xes- 
ids  v.  Walker,  187. 

C  Coram  host  Regard  All  Pasts  or  Tbansaotion  and  impute  to  parties 
a  motive  for  doing  or  saying  what  the  case  discloses.  Every  fact  and 
declaration  most  bo  considered  ss  the  result  of  design  or  agreement,  and 
ths  intent  of  the  parties  should  have  effect,  when  this  is  consistent  with 
established  rules.    NaL  F.  /.  Co.  y.  Crane,  289. 

ft.  Pbrtormangb  by  Paett  oy  Act  Which  Hb  was  Legally  Round  to 
Pxbyqbm  is  not  a  sufficient  consideration  to  support  a  promise  to  pay  for 
the  performance  of  such  act    KeUh  v.  Miles,  685. 

ft.  Arrest  or  Puornvs  and  hib  Delivery  ybom  Another  Statb  into  the 
hands  of  a  United  States  marshal  in  Louisiana  is  a  consideration  suffi- 
cient in  law  to  be  the  basis  of  a  legal  obligation.  Murray  r.  Kennedy,  189. 

7*  Whbrb  Preparation  oy  In  strumbnt  Belongs  to  Pabty  Who  will 
Bboomb  Liablb  under  It,  he  ought  to  be  dealt  with  more  strictly;  and 
Insurance  contracts  are  within  this  principle.  tfaL  F.  I.  Co.  y.  Orane, 
S89. 

ft,  Grants!  nr  Dbbd  Absoluts  may  Bind  Himself  by  Pabol  to  devise  the 
property  to  a  designated  beneficiary,  and  if  in  pursuance  thereof  he  makes 
a  will,  it  is  irrevocable,  and  if  he  fails  to  execute  it,  it  will  bo  a  fraudu- 
lent violation  of  his  contract,  against  which  ths  beneficiary  may  have  re- 
lief in  equity .    Anding  v.  Davis,  658. 

ft  When  Ova  Pabty  to  Contract  Places  Known  Trust  or  Oram 
Pasty,  and  acts  upon  his  representations  in  relation  to  a  matter  ma- 
terial to  ths  contract,  the  party  confided  in  is  bound  to  make  his  repre- 
sentations good,  whether  he  knew  their  falsity  or  not  Rimer  v.  Dvgcm, 
687. 

80s  Agency;  Assignment  or  Contracts;  Brokers;  Common  Cabbixbs;  Con- 
luer  or  Laws;  Deeds;  Equity;  Evidence,  5;  Fences;  Fobybttubb; 
Fraud;  Guardian  and  Ward,  2;  Holidays;  Husband  and  Wits;  In- 
surance; Landlord  and  Tenant;  Licenses;  Liens;  Marbiags  and 
Divorce;  Married  Women;  Master  and  Servant;  Mortgages; 
Negotiable  Instruments;  Partnership;  Pleading  and  Practice; 
Sales;  Sfbgotio  Performance;  Statute  or  Frauds;  Statutb  or  Loo* 
tatidns;  Usury. 

CONTRIBUTION. 
80s  Co-tenancy,  8;  Subityshxf,  1,  2, 

CONTRIBUTORY  NEGLIGENCE. 

•  80s  Negligence,  6,  7;  Master  and  Servant.  S. 
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conviction. 
8m  Cimwuil,  %  6;  Criminal  Law,  1,  2,  *j  Jumxdi^  ttl 


COPYRIGHT. 

Rrtrebentation  of  Dramatdo  Work  of  Wmn  Owm  has  Ho  Oofy* 
right,  though  withoat  his  license,  is  no  violation  of  any  right  of  prop- 
erty if  he  has  previously  himself  caused  said  work  to  be 
exhibited  for  money;  and  if  no  violation  of  contract  or 
each  representation  cannot  be  restrained  by  injunction. 
426. 

CORPORATIONS. 

L  Director  of  Corporation  Holm  ^«-*™t  of  Trust  to 
thereof.    Hqffmom  8.  C.  Co.  v.  C.  C.  ds  L  Co.,  til. 

S.  Director,  of  Corporation  o  hot  Competent  to  Become  Pubcsuse*  of 
its  Property,  and  the  sals  to  him  cannot  be  upheld  if  resisted  by  the 
corporation  where  he  was  a  director  at  the  time  the  sals  wee  contem- 
plated and  mads,  and  actively  participated  in  all  meeenres  tending  to  the 
completion  of  the  sale,  and  had  foil  knowledge  of  all  the  iiininiumtsmnns 
attending  its  progress.    Id. 

&  To  Render  Act  of  Ratification  bt  Corporation  of  Sale  of  z»  Prop- 
erty to  director  effective  and  conclusive,  the  corporation  most,  at  the 
time  of  the  ratification,  be  folly  aware  of  every  inatsrial  cirenmstance  of 
the  transaction,  and  of  the  real  value  of  the  property;  mast  have  acted 
with  perfect  freedom  of  volition;  and  meet  have  been  not  only  aware  of 
the  facts,  but  apprised  of  the  law  as  to  how  those  facts  would  be  dealt 
with  if  brought  before  a  court  of  equity.    Id. 

4.  Party  Joining  with  Director,  of  Corporation  nr  Purchase  of  Prof> 
rrtt  of  Corporation  must  be  presumed  to  be  aware  of  relationship  of 
his  co-purchaser  to  the  corporation,  and  is  therefore  affected  by  whatever 
legal  disability  to  make  such  purchase  attached  to  the  director  by  reason 
of  that  relation.    Id. 

L  Wfncftg  nTPKTTORnt  nnrtwatk'nmr  Pnwnnmn  T.awim  wmi  Orew^*«mw 

and  then  united  with  others  in  forming  a  new  corporation  in  which  he 
became  an  officer  and  director,  and  for  almost  sH  the  shares  of  which  he 
subscribed,  and  on  the  next  day,  in  pursuance  of  one  entire  plan,  con- 
veyed the  lands  to  the  new  company,  the  new  company  cannot  claim  to 
be  a  bonaJUU  purchaser  without  notice.    Id. 

C  To  Establish  Aornoy  on  Behalf  of  Corporation,  it  is  not  indispensable 
to  show  a  written  authority,  or  vote,  or  resolution  of  the  corporation. 
Williams  v.  C.  F.  CoUege,  569. 

7.  Statement  of  Member  of  Board  of  Trustees  of  Corporation  made 
during  a  session  of  the  board,  and  allowed  to  pass  nnoontradictoi, 
although  evidence  against  the  board,  is  not  conclusive.    Id. 

$.  Authority  of  Committee  of  Board  of  Trustees  of  Corporation  to 
Submit  Matter  to  Arbitration,  and  a  ratification  of  the  award  by  the 
corporation,  is  not  conclusively  proved  by  evidence  that  a  member  of  the 
committee  stated,  without  contradiction,  during  a  session  of  the  board, 
that  he  and  another  had  been  appointed  by  the  board  as  a  committee  to 
settle  the  claim,  and  that  the  award  had  been  made  under  the  direction 
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tee  did  not  report  beoaaae  of  a  mare  inconvenience.    Id. 

w%  Whirs  Charter  of  Corporation  Authorizes  Sale  cor  Shareholders 
Stock  fob  Unpaid  Ahbwhmiht^  a  sale  thereof  for  an  illegal,  or  lot* 
partially  illegal,  assessment  is  invalid.  Looey's  /.  &  £.  Gx  ▼.  Bottom, 
236. 

10L  Wuu  Charter  of  Corporation  Provides. that  Ho  Share  of  m 
Stock  shall  be  ArnnwiT)  to  greater  amount  than  one  hundred  dollars 
in  the  whole,  any  assessment  beyond  that  sum  is  yoid.    Id. 

11.  No  Legal  Assessment  can  be  Mads  ok  Stock  of  Corporation  whose 
oharter  fixes  a  sum  as  the  minimum  for  the  capital  stock,  until  thai 
amount  of  stock  is  subscribed  in  good  faith,  by  men  apparently  able  to 
pay,  and  for  shares  to  bear  equal  burdens  with  the  others.  A  subscrip- 
tion for  preferred  stock,  which  is  to  draw  ten  per  cent  interest  at  once, 
cannot  be  reckoned  to  make  up  the  amount  of  capital  stock  required  by 
the  charter.    Id. 

12.  Where  Chabtkb  of  Corporation  Authorizes  It  to  Sell  Shares  of 
Delinquent  Subscriber,  and  hold  him  liable  for  the  bUnerence  between 
the  proceeds  of  the  sale  and  the  amount  due  from  him,  and  the  charter 
and  by-laws  require  that  he  be  notified  of  the  assessments  thirty  days 
before  the  order  to  sell  his  shares  is  made  by  the  directors,  that  the  sals 
be  made  by  public  auction  at  the  poet-office  in  a  certain  town,  and  thai 
the  tioaaurnr  give  the  subscriber  a  notice  in  hand  signed  by  such  treas- 
urer, or  by  a  director  in  his  behalf,  a  notice  of  the  ssstwimant  thirty  days 
before  the  sale  is  not  sufficient;  a  sale  otherwise  than  by  public  auction, 
or  at  any  other  place  than  said  post-office,  is  inTalid;  and  a  notice  of  the 
sals  given  to  the  subscriber  in  hand,  not  signed  by  the  treasurer  or  a 
director,  is  insufficient.    Looey's  L  R.  B.  Co.  y.  Bolton,  236, 

IS»  Minority  of  Stockholders  of  Corporation  mat  Maintain  Burr  a 
Equity  against  the  directors,  against  the  corporation,  and  against  all 
others,  whether  individuals  or  corporations,  e  Minting  them  or  confederat- 
ing with  them  to  restrain  such  corporation  and  the  directors  thereof 
from  doing  acts  which  amount  to  a  violation  of  charters,  or  to  prevent 
any  misapplication  of  their  capital  or  profits  which  might  result  in  less- 
ening the  dividends  of  stockholders,  or  the  value  of  their  shares,  if  the 
acts  intended  to  be  done  create  what  in  law  is  denominated  a  breach  of 
trust.  And  the  jurisdiction  extends  to  inquire  into  and  enjoin  any  pro- 
ceedings by  individuals  in  whatever  character  they  may  profess  to  act, 
if  the  subject  of  complaint  is  an  implied  violation  of  a  corporate  fran- 
chise, or  the  denial  of  a  right  growing  out  of  it,  for  which  there  is  not  an 
adequate  remedy  at  law.    March  v.  E.  R.  JR.  Co.,  732. 

14.  Corporation,  upon  Plea  of  Nul  Tiel  Corporation,  is  not  Bound  to 
Prove  rra  Existence  as  Corporation  upon  the  trial,  when  it  is  formed 
under  a  statute  that  provides  that  the  existence  of  the  corporation  shall 
be  judicially  taken  notice  of.    Anderson  v.  Kerns  D.  Co.,  63. 

flee  Equity,  1;  Highways;  Insurance;  Jurisdiction,  2;  Negotiable  In- 
struments, 4;  Offices  and  Officers,  8;  Taxation,  6,  7. 

COSTS. 
8ee  Attachments,  6;  Judgments,  6, 10;  Pleading  and  Practice,  IS. 
Am.  Dec.  Vol.  LXXVH— ft 
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CO-TENANCY. 

L  Law  Regard*  Undivided  Interest  in  Lands  as  Separate  Krate,  Jes* 
m  much  as  a  divided  one.    People  v.  Treasurer,  483. 

t.  Owner  of  Undivided  Interest  in  Piece  of  Property  AsmgD  io» 
out  Division  can  Redeem  his  share  from  a  sale  thereof  for  city  taxes, 
by  paying  a  proportionate  amount  of  the  whole  tax.    Id. 

S.  Entry  and  Possession  of  One  Tenant  in  Common  abb,  Prima  Facer, 
not  Adverse  to  Co-tenants,  bat  in  support  of  the  common  title;  and 
his  possession  is  the  possession  of  the  others.     Warfield  v.  Lmdett,  614. 

4.  Tenant  in  Common  mat  Disseise  or  Oust  his  Co-tenants.    Id. 

t.  To  CoNHTrruTE  Disseisin  bt  One  Tenant  in  Common  of  bib  Co-tenants, 
an  actual  ouster,  or  "turning  out  by  the  heels,"  is  not  neoeaaary;  bat 
there  must  be  some  unequivocal  and  notorious  act  ■■muling  an  entire 
ownership.    Id, 

1  Assertion  of  Entire  Ownership  bt  One  Tenant  in  Common,  to  Wore 
Ouster  of  Co-tenants,  must  be  made  or  communicated  to  the  latter, 
when  it  consists  of  a  mere  verbal  declaration;  but  when  the  act  is  of 
such  a  nature  as  will  be  presumed  to  be  noticed  by  persona  of  ordinary 
diligence  in  attending  to  their  own  interests,  and  is  of  such  an 
equivocal  character  as  not  to  be  easily  misunderstood,  it  is  not 
that  positive  notice  should  be  given  to  the  co-tenants,  or  that  they  have 
actual  knowledge.    Id. 

7.  Possession  bt  One  Tenant  in  Common  fob  Twenty-six  Years,  and  an 
exclusive  reoeipt  by  him  of  the  rents  and  profits,  without  any  account 
rendered  or  demand  made,  will  not,  of  themselves,  raise  a  presumption 
of  ouster  by  him  of  hie  co-tenants.    Id. 

I  Tenant  in  Common  of  Lands,  Who  has  not  Paid  bob  Own  Taxes,  gab 
Acquire  No  Title  to  his  co-tenant's  interest  by  bidding  such  lands  m 
at  a  sale  of  the  whole  for  delinquent  taxes.    He  has  simply  a  right  te 
eompel  contribution  from  his  co-tenants.    Page  v.  Webettr,  446. 
See  Executions,  17;  Partition;  Partnership,  8. 

COVENANTS. 

L  Lessee  under  One  Who  has  Feb  in  Premises  Demised  is  Bbttzued  to 
Quiet  Enjoyment  of  them  during  his  term,  and  there  is  an  <—jK^ 
covenant  to  that  effect  on  the  part  of  the  lessor  where  nothing  to  the 
oontrary  is  stated.    Baugher  v.  WWdne,  279. 

t.  Implication  of  Covenant  fob  Quiet  Enjoyment  does  not  Extend  to 
indemnity  against  injury  or  disturbance  from  the  acts  of  a  mere  tres- 
passer. It  is  confined  to  the  acts  of  the  lessor,  and  all  claiming  through 
or  under  him,  or  in  trust  for  him,  and  to  the  acts  of  persons  having  law- 
ful title.    Id. 

See  Mawrted  Women,  6. 

CRIMINAL  LAW. 

L  Acquittal  ob  Conviction,  where  Penalty  has  not  been  LffuorsBv 
upon  an  indictment  void  on  the  face  of  the  record,  will  not  operate  as  a 
bar  to  a  subsequent  indictment  for  the  same  offense;  but  it  is  otherwise 
where  the  indictment  is  merely  voidable  for  matter  dehor*  the  record 
KaMekmer  v.  State,  689. 
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S.  Ohb  Who  ha*  been  Convicted  abb  has  Suffered  Penalty  Presgbtbbb 

by  law,  under  a  void  indictment,  cannot  be  again  prosecuted  for  the  earn* 

offense,  semofe.    Id. 
S.  Failurb  to  Instruct  Jury  in  criminal  caaea  that  the  evidence  given  doea 

not  prove  the  offense  laid  in  the  indictment  is  good  ground  of  exception, 

Commonwealth  v.  Merrill,  336. 

4.  VERDICT,  AS  AGAINST  EVIDENCE,  WILL  HOT  BB  8>T  ASXDB  OH  BlLL  OF  EX- 
CEPTIONS, ih  Criminal  Case,  where  the  whole  evidence  submitted  to 
the  Jury  has  not  been  folly  set  oat  in  the  exceptions,  and  particularly 
where  no  special  instruction  is  asked  by  defendant  aa  to  the  nature  or 
amount  of  evidence  necessary  to  sustain  the  entire  offense  laid  in  the 
indictment.    Id. 

t\  Vzunor  ih  Criminal  Case  will  bb  Set  aside  on  Bill  of  Exceptions, 
where  such  bill  purports  to  set  forth  all  the  evidence  that  was  introduced 
in  proof  of  the  offense,  and  it  is  insufficient  to  warrant  a  conviction,  al- 
though no  specino  instruction  to  that  effect  was  requested  in  the  court 
below.    Id. 

ft.  WOBDS  OB  INDICTMENT,  WHEN  HOT  CLEARLY  WbITTBH,  ABB  TO  BB  DETER- 
MINED bt  Coubt  from  an  inspection  of  the  writing.  Commonwealth  v. 
Bigg$,233. 

7.  Declarations  of  Ohb  Allbobd  nr  Indictment  bob  Embezzlement  to  bb 
OwvBm  of  Embezzled  Pbopbbtt  abb  Ihapmibsiblx  to  Dispbovb  hd 
Tnxx  on  the  trial  of  such  indictment,  though  he  was  dead  at  the  time 
such  declarations  were  offered,    Commonwealth  v.  Sander*,  335. 

g.  Building  Kept  and  Used  fob  Sale  of  Goods  is  Rightly  Denominated 
"  Shop  "  in  an  indictment  for  larceny.    Commonwealth  v.  Itiggs,  333. 

tL  Larceny  ih  "Stoke"  or  ih  m8hop.°— The  Massachusetts  criminal  stat- 
ute does  not  contain  the  ward  "  store,"  and  prescribes  no  punishment  for 
larceny  in  a  store.  Hence  an  indictment  for  larceny  "in  a  building 
called  and  being  a  shop,"  is  sustained  by  proof  of  a  larceny  in  a  building 
kept  and  used  for  the  sale  of  goods,  and  called  a  "store."    Id. 

10.  Whbrx  Several  Felonies  abb  Connected  Together,  and  Form  Part 
of  Ohb  Entire  Transaction,  then  one  felony  is  evidence  to  show  the 
character  of  the  other.    Id. 

11*  On  Trial  of  Indictment  fob  Laroent  of  Goods,  It  is  Proper  to  Ad- 
mit Evidence  that  Goods  hot  Described  ih  Indictment  were  taken  at 
the  same  time  when  those  therein  described  were  taken,  and  that  they 
were  found  in  the  defendant's  possession,  with  those  described  in  the  in- 
dictment. Such  goods  may  also  be  exhibited  to  the  jury  and  taken  by 
them  to  their  room.    Id. 

18.  Proof  of  Allbobd  Value,  to  Sustain  Indiotmeht  fob  Stolen  Goods, 
jb  Unnecessary.  It  is  sufficient  for  conviction  that  the  property  alleged 
to  be  stolen  is  shown  to  be  of  some  value.  Things  of  no  value  are  not 
subjects  of  larceny.    Id. 

XL  Larceny  Committed  nr  Foreign  Country  d  Punisharlb  nr  Maine,  if 
the  stolen  goods  are  found  in  the  defendant's  possession  in  any  county  of 
the  state.    State  v.  Underwood,  254. 

14.  Goods  Stolen  Abroad  and  Brought  bt  Thibf  nrro  Any  Couhtt  of 
State  of  Maine  is,  if  the  goods  are  found  in  his  possession,  an  offense 
against  the  laws  of  that  state,  and  the  laws  of  the  foreign  oountry 
stitute  no  element  of  the  crime.    Id. 
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18.  On  Tbxal  or  iHOKmnrr  Obaboinq  Dmnun  with  Amahutov 
DAvaHxnt  m  Imn  to  Commit  Ran,  It  o  No 
Felonious  Imn  Chaboxd  that  defendant  uncovered  bar 
she  wis  lying  oelBep  in  bed;  that  be  took  indeoent  liberties  with  her  per- 
son; that,  after  she  awoke,  ho  cndmvorod  to  n^ 

connection  with  her,  and  offered  her  money  to  indnoe  her  to  do  eo;  and 
that  be  lay  upon  her;  but  that  abe  wholly  refused  bis  request;  that  de- 
fendant did  not  efect  hie  purpose;  and  that  when  she  finally  isfessd,  lie 
dented  from  hie  attempt  and  left  her.    Commmmentih  v.  MmrUk  UL 
flee  Obbtbobari,  %  8;  Judgment*,  19;  Nbqotiabui  Ibbudmbmsb*  17. 

CROPPERS. 
8ee  IduniLOBD  and  Tnun;  & 

CU8T0M8. 
fleeUaaoi. 

DAMAGES. 

Where  Pasties  have  Reoifbogally  Violated  Law,  neither  are  emttted  to 

damages.    Barrow  v.  Landry,  199. 
8ee  Attachments,  4,  6;  Executions,  28;  Nsqlibenob;  New  Tbxal*  Vm> 

SANCE8,  1;  PHYSICIANS;  PLEADING  AND  PbAOTSCE,  7;  8LANDEB;  TbOTIB) 

Watebooubses,  11. 

DAMS. 
See  Easements,  1,  2;  Watebooubse*.  & 

DEATH. 
See  Advebse  Possession,  5;  Partnership,.  8, Iff,  18;  PHTBBaASm, 

DECLARATIONS. 
8eeAeaiONMXirravonOBXXiROBa\4;  Criminal  Law,  7;  EvnweoL,8-41;  Mas*. 

BIAGB  AND  DlVOBCE,  4,  5;  PARENT  AND  OBSLDl  WlLLS,  & 

« 

DEGREES* 

See  JUDGMENTS. 

DEEDS. 

L  Pabol  Evidence  m  Admibsxblb  to  Show  that  Dbsd,  Absoluts  on  its 
Face,  was  intended  by  the  parties  to  have  operation  only  as  a  mortgage; 
and  it  is  immaterial  in  this  respect,  as  between  the  parties,  whether  the 
debt  intended  to  be  secured  was  then  contracted  by  the  mortgagor,  or 
was  contracted  lor  the  purpose  of  securing  a  pie  ei  in  ting  debt.  Andmg 
v.  Davis,  668. 

2.  Deed  upon  Condition  ib  Mortgage,  only  when  It  n  Sboobut  bob 
Debt,  or  lor  a  demand  in  the  nature  of  a  debt;  if,  upon  breech  of  the 
eondition,  the  demand  would  be  for  unliquidated  damages,  it  ie  not  s 
mortgage.  But  a  court  of  equity  may,  nevertheless,  relieve  bom  the 
forfeiture  of  such  a  condition,  as  in  cases  of  penalties,  the  relief  being 
adapted  to  the  nature  of  each  case.    Betkkksm  v.  Ammi,  700. 


8l  Dud  Ochriitiimiu>  iqe  Bunotcs  ov  Awmuui  n  mi  Moimja^ 
ti»inter«0toln0ithttoftl»p«tl»toiftfa^ 
«(tl»  other.    At 

t\»  Bns*  ov  Sstry  nr  CUm  Ooannxum  ootid  n  Brno  a*  a 
tint  fa  art  an  MrigniMo  interest,    /d. 

JUMwrnrt  BovniABOB;  Oa»m  ifln»  8j  OoTnimi  Bnonmri  Vtt> 
turnm  FtoumiMi)  FRAinnjun  CtararAin^  HhbudahdWii^ 
4%  Mmm>  Woaqpr, 6;  KsooEusia  I*gi*ujuur«»  1ft il|  Nona*  ft 

DELIVERY. 

See  Salo. 

DELIVERY  BOKML 

866  ^*"*^*HHMk  90. 


DEMURRER. 
866  Jupomttb,  SO;  Plbabdto  ato 

DSPUTmEL 
866  Exboutbohb,  201 


DESCRIPTION. 
8*6  SxBOOTiejra,  1S»  14 

DEVISEES. 
866  PAMnrwor ,  4»  & 

DIRECTORS. 
866  Ctaraunan, 

DEFAULT. 

866  JUDOMXHTS,  L 

DISCHARGE. 
BmMnor  ato  LreoLTvmrr;  Nmobahi 

DISCOVERY. 
8ea  Pabttiion,  S. 

DISSEISIN. 
SteAirontn  Poanuioir;  Oo-vnuaa& 

DISTRIBUTION. 
866  Oowwuci  or  Laws,  H 

DTVOROB. 


DOcroRa 

See  PHYSICIANS. 

DRAFTS. 
866  Nbootiabls  Instrumbiits. 

DOMICILE 
866  Oomwuot  of  Laws,  8,  9;  Guardian  abb  Wabe\  8. 

DRAFTS. 
866  Negotiable  Instruments. 

DRAINAGE. 
866  Easements;  Taxation,  6;  Watercourses,  11*  IS. 

EASEMENTS. 

L  Uppbb  Eieatb  is  Entitled  to  Natubal  Servitude  upon  Lower  Estate 
to  the  purposes  of  drainage;  and  levees  or  dams  erected  to  prevent  ths 
flow  of  waters  of  a  stream  passing  through  both  estates  are  an  infringe- 
ment upon  the  right  of  servitude  appertaining  to  the  upper  estate. 
Hooper  v.  Wilkinson,  1M. 

t,  Enjoyment  or  Right  of  Servitude  possessed  by  upper  estate  cannot  be 
disturbed  or  molested  by  damming  up  the  natural  outlet  for  the  waters 
flowing  from  such  estate,  although  possibly  no  actual  injury  might  result 
therefrom.    Id. 

S.  Proprietor  mat  Resort  to  Artificial  Drainage,  but  not  so  as  to  per- 
vert the  right  of  servitude,  as  originating  from  the  natural  situation  of 
the  estate.    Id. 

I  Proprietor  is  not  Entitled  to  Divert  Flow  or  Water  on  his  estate 
from  the  front  to  the  rear,  so  as  to  effect  his  drainage  in  an  opposite 
direction,  to  the  detriment  of  adjoining  proprietors.    Id. 

i.  Upper  Proprietor,  in  Ktkrotbtng  Servitude  which  he  possesses  upon 
the  lower  estate,  has  no  right  to  add  thereto  a  body  of  water,  which, 
being  left  to  its  natural  course,  would  not  have  found  its  way  to  the  lower 
estate,  nor  can  it  be  urged  that  the  aggravation  of  the  servitude  is  a 
benefit  to  the  lower  estate.    Barrow  v.  Landry,  199. 

i.  Under  Louisiana  Code,  It  is  Servitude  Dub  bt  Lower  Estate  to  re- 
oeive  the  waters  which  run  naturally  from  the  upper  estate,  provided 
the  industry  of  man  has  not  been  used  to  create  such  servitude,  and  the 
upper  proprietor  is  not  thereby  prevented  from  cultivating  his  lands,  and 
facilitating  their  drainage  on  the  lower  estate;  at  the  same  tune,  the 
proprietor  above  can  do  nothing  whereby  the  natural  servitude  may  be 
rendered  more  burdensome.    Id. 

See  Watercourses. 

EJECTMENT. 

L  Party  to  Action  op  Ejectment  hat,  without  Prbtxoub  Nora  to  Pro- 
duce Original,  read  in  evidence  a  copy  of  a  deed  belonging  to  his  ad- 
versary, and  furnished  by  the  latter  with  a  bill  of  particulars  of  his  titls. 
In  case  the  party  furnishing  the  copy  declines  to  furnish  the  original  on 
roquest  made  at  the  trial    Cfrffim  v.  Sheffield,  646. 
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Bom  Finn  or  Mnoaaan  Claim  Tram  wwm  Sams  Common 
80URGE,  and  the  plaintiff  his  the  older  and  better  title,  the  defendant  is 
not  permitted  to  set  np  Ma  defense sjkotitstsAdingntjejncant  title,  with 
which  he  has  no  connection.    Id, 
&  Defendant  in  Ejectment  cannot  Set  up  OaraANBnoT^^ 

statute  of  limitations,  nor  defeat  the  plaintiff's  rooutwy  by  showing  thai 
he  has  purchased  an  outstanding  title,  so  barred  at  the  time  of  fads  pom 
chase.    Id. 

ELECTION. 
8ee  Slander,  1. 

ELECTTON& 

1.  Where  Majority,  with  Noncn,  Vote  ion  Person  Who  n  Constitu- 
tionally Ineligible  for  Office,  the  eligible  candidate  who  receives  the 
next  highest  vote  is  entitled  to  the  office.  Whether  this  rale  would  ap- 
ply in  case  of  an  ineligibility  not  constitutional,  not  decided.  OuUeh  y. 
New,  49. 

%  By  OowriTUTiOK  and  Laws,  Void  or  Majoritt  Controls  Elections, 
but  that  voice  to  be  effectual  must  be  constitutionally  and  legally  ex- 
pressed.    Id. 

H  Voters  or  County  arr  Oharosarlh  with  Noras  that  mayor  of  city 
therein  has,  by  statute,  jurisdiction  as  a  judicial  officer  throughout  the 
county,  and  is  therefore  during  his  term  of  office  constitutionally  ineligi- 
ble to  any  office  other  than  a  judicial  one.  Therefore  votes  oast  for  such 
person  for  the  office  of  sheriff  of  the  county,  though  a  majority,  are 
ineffectual  for  any  purpose.    Id. 

See  Bonds,  1;  Mandamus;  Officer  and  Officers,  1,  2. 


EMBKZZTi 
8ee  Criminal  Law,  7. 

EMINENT  DOMAIN, 
flee  Taxation,  1;  Watercourses,  l& 

ENTRY. 

flee  Oo-TENANOT,  8;  Deeds,  4;  Forcible  Entry  and  Unlawful  Detainer! 

Forfeitures;  Judgments;  Pleading  and  Practice,  IS. 

EQUITY. 

a.  Jurisdiction  of  Court  of  Equity  o  not  Ousted  by  Agreement  to 

Arbitrate  contained  in  a  lease,  by  which  one  railroad  company  leases 
its  road  to  another,  where  the  suit  is  brought  by  a  minority  of  the  stock- 
holders in  the  company  that  has  leased  its  road,  against  both  *t— rtii 
and  their  directors,  and  the  complainants  allege  in  their  bill  that  the  de- 
fendants are  combining  by  means  of  such  a  reference  to  cheat  them  out 
of  their  shares  of  a  fond  which  the  one  corporation  holds,  but  which  in 
Justice  and  equity  belongs  to  them,  and  which  they  cannot  reach  in  law 
without  the  aid  of  the  other.  Such  an  agreement  does  not  amount  to  a 
waiver  of  the  right  to  sue  on  the  contract,  even  as  between  the  parties  to 
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it;  bo*  even  if  H  did,  it  would  not  follow  tint  these  plsintmu  ce«U  no* 
sec k  tfjoir  rsdress  in  equity.    Jfardfc  v.  JL  A  it  Co.,  712. 
&  Court  o*  Equity  will  Enforce  Contract  Made  and  ton 


in  Foreign  Jurisdiction,  if  it  has  or  can  aoquire  jurisdiction  of  mo- 
ll Equity  will  Interpose  hot  only  nr  Cash  or  Fraud,  but  albo  ov  Mb- 
YAXR,  where  an  insurance  policy  is  drawn  up  in  a  form  different  from  th» 
application,  or  anything  is  omitted  which  it  is  the  duty  of  the  company 
to  insert  or  indorse  on  the  instrument*    JNaL  F.  L  Co.  v.  Crane,  289. 
4.  In  Equity  Proceedings  Based  upon  Judgment,  the  judgment  wul  be 
presumed  to  be  valid,  unless  the  contrary  appears.    Loving  v.  Pairo,  106. 
&  Where  Complainant  Claims  Judgment  Lien  upon  real  property  and 
seeks  to  remove  a  cloud  upon  the  title,  caused  by  a  pretended  conveyance, 
so  that  he  can  better  be  enabled  to  receive  the  benefit  of  his  lien,  it  is 
not  necessary  to  aver  that  an  execution  has  been  returned  mUSn  ooaa. 
Id. 
0.  Chanckry  has  Full  and  Complete  Jurisdiction  over  the  persons  and 
estates  of  infants  and  all  other  persons  laboring  under  legal  disabilities, 
as  well  as  of  their  guardians;  it  matters  not  whether  the  relationship 
suits  from  natural  ties  or  is  created  by  law.    The  jurisdiction  in  all 
cases  is  plenary,  and  potent  to  reach  and  afford  relief  in  every  case  of  am 
improper  exercise  of  power.     Townsend  v.  Kendall,  634. 
7.  Plaintiff  should  bb  Permxtted  to  Stats  his  Whqls  Case  in  bib  Own 
Wat,  in  a  petition  asking  for  equitable  relief,  where  a  full  disclosure  of 
the  facts  is  necessary  to  enable  the  court  to  arrive  at  a  definite  oonchiaioa. 
Lane  v.  Swing,  632. 
ft.  Decree  in  Equity  should  Contobm  to  Gash  Mads  out  bt  Plkadibcbw 

Evans  v.  Oibeon,  666. 
/'ee  AooouNT,  6;  Assignment  of  Contracts,  6;  Arbitration  and  Awares 
Contracts,  1, 8;  Corporations,  13;  Deeds,  2;  Estoppel,  6;  Baroutjone, 
6;  Executors  and  Administrators,  9;  Guardian  and  Ward,  6,  6;  In- 
terpleader; Judicial  Sales;  Married  Women,  1, 2;  Partition;  Part- 
nership,^ Plead^c  and  Practice,  6;  SpRcmo  Performance;  Truos 
and  Trustees;  Vendor  and  Vendee, 

ESTATES  FOB  LIFE. 
See  Married  Women,  & 

ESTATES  OF  DECEDENTS. 
Set  Conflict  of  Laws,  8;  Exeoutors  and  Administrator*. 

ESTOPPEL, 

L  Where  One,  bt  his  Words  or  Conduct,  willfully  causes  another  to 
believe  in  the  existence  of  a  certain  state  of  things,  and  induces  Ida  to 
act  on  that  belief,  so  as  to  alter  his  previous  position,  it  constitutes  am 
estoppel  mjxife  as  against  the  former,  and  concludes  him  from  averring 
against  the  latter  a  different  state  of  things  as  existing  at  the  same  time. 
CaldweU  v.  Auger,  616. 

B.  Under  Minnesota  Code;  Estoppel  in  Pais  need  not  U  pleaded  merdsf 
that  it  may  be  given  in  evidence.    Ia\ 


Ikdex.  82ft 

§>  Pabt  Ovm  o*  Pbmowai.  Pbopkbtt  present,  hearing  and  undsistsnd- 
Ing  statements  of  his  co-owner  with  reference  to  the  interest  of  a  third 
party  in  the  property,  aad  making  bo  objection  thereto,  fa  equally  ee» 
topped  with  his  eo-owner  from  afterwards  averi^  that  such  third  party 
held  a  different  intereat  from  that  stated.    Id. 

4V  Fabtt  n  bwioppkd  so  Dsbt  Bxnmna  Divjuuh  Lxm  10  as  Tbub 
JjBKMf  ee  against  ^j^fafag  owner,  if  he  has  rnifrnnri  him  to  pumhaeo  np 
to  said  line,  and  has  himself  sold  aad  conveyed  thereto,  aad  always 
Minted  oat  the  same  as  the  true  w— -    Bkhardmm  v.  OMdfarsao.  7091 

ft,  To  Ooanmon  Booixaslb  Sbtoppsl  by  Sxabmvo  bt  and  witnessing  a 
sale  ef  land,  or  the  erection  of  valuable  bufldiafpi  ^t^  without  ob- 
jection thereto,  it  fa  indiepensahU  that  the  party  to  be  oonelnded  should 
have  been  folly  apprised  of  his  title,  and  that  the  other  party,  being  at 
the  time  ignorant  of  such  advene  title,  should  have  been  misled  by  each 

thereby indnood to ehange hfa position.  Vor  if  the  fat- 
not  ignorant  of  eneh  adverse  title  or  being  pot  wpon  inquiry,  the 
ef  knowledge  being  within  his  reach,  if  he  failed  to  mse  reasonable 
diHgenoe  to  aeoartem  the  truth,  he  ha*  aoeauae  to  oomplain;  aad  whether 
reaenmbUi  diligence  had  been  used,  or  whether  the  person  against  whom 
the  estoppel  fa  set  np  has  given  reasonable  notice  of  his  claim,  are  § ues- 
tions  for  the  Jury.    OdBnv.  Owe,  778. 

tV  8UBBTT  OB  PlKIMlBHlTSr  KOTB  B  KOT   hvlUPPBJ>   1BOM   8BTTIKO  UP  Ds> 

pbbvb  so  Acinar  thbbbok,  by  requesting  the  holder  to  bring  the  action 

and  attach  the  maker's  property,  in  order  that  the  surety  might  be  saved 

from  loss.    Bigdowv.  Wcodward,  889. 
1.  Pabtt  gabbot  Bar  up  bh  Own  Fbaub  nr  KxBOunoB  op  Mobtoaob 

against  one  who  has  purchased  it  without  notfofrof  the  fraud,  and  relied 

in  good  faith  upon  the  title  as  it  appeared  of  record.    Bloom*  v.  Hmder- 

mm,  403. 
flee  Aqbbct,  6,  7;  Attach  amirii,  8;  Ikxmusas,  1;  Bnoncnrr,  2;  Bvi- 

bbpcp,  16|  BxBouTKnn,  20;  Mabbtbd  Wobtbst,  8;  Spbuipbj  Pbbbobm* 

AHGB,2. 

EVIDENCE.  • 

i.  OOUBT  OABBOT  JUDICIALLY  KhOW  LaWOP  AbOTBBB  SCAXB.     JfWJOUgV. 

fouler,  172. 

%  BmAL  OP  OmfBTMMOBBB  OP   IOWA   RbSTJMBO  IV   ABOTBBB  STATU  B  POT 

SvrzrLBD  to  Ckbiht  as  evidence  unless  there  fa  engraved  upon  it,  in 
such  a  manner  as  to  leave  an  impression  upon  the  paper  to  which  it  fa 
affixed,  the  name  of  the  commissioner  aad  the  state  for  which  he  under- 
takes to  act.  If  the  name  of  the  state  fa  written  on  the  paper  aad  not 
impressed,  the  seal  fa  not  entitled  to  credit  as  evidence.  Oag$r.D.  4 
P.  B.  B.  Co.,  148. 

J*  Tbaxbordt  op  Bbcobb  Adkobibls  am  Sbooxiubt  EvnHoroa  only  upon 
proof  ef  loss  or  destruction  of  the  original  record.  Ztfpscosto  v.  PmkH 
881. 

eV  Oopt  op  Wbirbb  Ibitbuicbbt  mat  bb  Abmtxtbd  xv  EvnnnraB  if  the 
original  fa  shown  to  be  lost.    BeU  v.  Bytrmm,  142. 

f*  Tjt  Aokhhf  on  Oral  CoBTBAor  op  Iotubapob,  to  recover  for  a  loss  there 
under,  the  company's  book  of  entries  of  rfake  taken,  in  which  the  alleged 
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contract  is  not  entered,  ia  not  admissible  to  prove  that  there 
tract.    Sanborn  v.  F.  I.  Co.,  419. 

H  When  Instrument  of  Whatever  Solemnity  n  Offbbhd  Msult  ai 
APMlBElONmafo  by  party  executing  it,  it  is  oompo^ 
it    Dwmoan  v.  Matney,  575. 

7.  Admissions  bt  Party  in  kb  Pleadings  mm  Uod  aaubbs  Hub 
another  action,  if  pertinent,  by  persona  who  were  not  partial  to  the  fin* 
soft.     WarJMd  v.  LhdeO,  614. 

aV  When  Person  d  Lmvo  and  oak  bi  Called  as  Wrongs,  his  deohva- 
tion  mads  at  another  time  cannot,  as  a  general  rale,  bo  iccelved  as)  evi- 
AmKMk-  Thw  the  ditftlaratiiwie  of  a  tenant  at  the  time  of  his  holdiac  or 
of  a  steward,  cannot  be  admitted  unless  they  are  dead.  Omrrier  v.  Oak, 
348, 

sw  Declarations  or  Third  Persons  Alive,  in  Absence  of  Ooinnnnrr  of 
Interest,  abb  not  to  bb  Received  to  affect  the  title  and  interest  of 
other  persons,  merely  because  they  are  against  the  interest  of  those  whs 
make  them.  The  general  role  of  law  that  the  living  witness  is  to  be  ex- 
amined on  oath  is  not  subject  to  any  exception  so  wide.    Id. 

10.  Declaration  or  Pabtt  in  Possession,  and  Adverse  to  sob  Own 
Interest,  is  Admissible  as  evidence  against  the  party  making  the  dec- 
laration, and  all  persons  in  privity  with  them,  or  claiming  under  hhm. 

.  When  the  declaration  has  been  aooompanied  with  an  act  pointing  oat 
some  monument  or  existing  mark  of  boundary,  it  has  also  been  allowed. 
Id. 

11.  Declaration  or  Occupant  on  Land  whiln  in  Poasmsmif  that  Hi 
was  only  Tenant  or  Another  is  Competent  Evidehub  in  favor  of 
the  latter  against  a  third  person,  after  the  death  of  the  occupant,  but  not 
before.    Id. 

12.  Whbbb  Genuineness  on  his  Signature  to  Kan  n  Disputed  by  defend- 
ant  in  an  action  thereon,  testimony  of  his  joint  maker,  who  is  not  a  party 
to  the  suit,  that  he  did  not  sign  it,  or  authorise  it  to  be  signed,  is  ad- 
missible as  a  circumstance  to  show  that  the  paper  is  not  genuine.  Cersar 
t.  Paw/,  753. 

IS.  Evidence  or  Genuineness  or  Signature  founded  on  a  mere  comparison 
of  handwriting  is  generally  inadmissible,    Clark  v.  Wyatt,  90. 

14.  If  Witness  has  Previous  Knowledge  on  Handwriting  from  having 
aeen  the  party  write,  or  from  authentic  papers,  derived  in  the  course  of 
business,  he  may,  in  corroboration  of  his  testimony,  compare  the  writing 
in  question  with  other  signatures  known  to  be  genuine.    Id. 

15.  Where  Antiquity  on  Writing  makes  it  impossible  for  any  living  wit- 
ness to  swear  that  he  ever  saw  the  party  write,  comparison  with  docu- 
ments known  to  be  in  the  latter's  handwriting  may  be  admitted.    Id. 

1&  Silence  of  Alleged  Signer  of  Note,  when  It  was  8hown  to  Hoi  and 
payment  demanded,  is  competent  evidence  tending  to  show  the  genuine- 
nest  of  bis  signature,  or  if  not  genuine,  of  his  assent  to  bo  bound  by  it 
But  such  silence  does  not  necessarily  operate  as  an  estoppel  on  him  t» 
deny  or  disprove  his  signature,  unless  the  holder  has  thereby  been  led  t» 
change  his  position,  or  otherwise  act  to  his  injury.    Cbrstr  v.  Paml,  78L 

17.  CONVERSATION  BETWEEN  PRINCIPAL  SlQNEB  OF  HOTB,  and  SUPPOSOd  SUTOty 

who  denied  the  genuineness  of  his  signature  after  sating  the  note,  where 
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bo  parson  interested  for  the  holder  wu  present,  is  not  admisrihle  to  afteot 
snob  surety.    Id. 

Ml  Ik  Actio*  oir  Pbomxbsobt  Note  Which  Pubfobts  to  bb  Madb  bt  Two 
Pbesobb,  one  of  whom  eontests  his  liability  on  the  ground  that  his  name 
was  fraudulently  placed  on  the  note  after  it  came  into  plaintiff's  pos- 
session, evidence  that  before  discounting  the  note,  and  in  the  absence  of 
the  defendants,  plaintiff  inquired  of  other  persons  concerning  the  pecu- 
niary standing  of  both  the  alleged  makers,  and,  was  informed  that  the 
one  whose  signature  is  in  controversy  was  good,  but  that  the  other  was 
unfit  to  be  trusted,  is  admissible  as  tending  to  show  the  probability  that 
the  loan  would  not  have  been  made  without  the  former's  signature,  and 
thus  to  show  that  his  name  must  have  been  on  the  note  when  it  was 
taken.  But  evidence  is  not  admissible  of  the  fact  that  at  the  same  con- 
versation the  plaintiff  said  that  he  was  to  have  the  name  of  this  defendant 
upon  the  note.    Marcy  v.  Bame*,  405. 

19.  Magnified  Photoqbafhio  Corns  or  Siqbatube,  Qim  ummaa  or  Which 
o  xn  QuBsnoir,  and  similar  copies  of  admitted  genuine  signatures  of  the 
same  person,  are  admissible  in  evidence,  accompanied  by  competent 
preliminary  proof  that  the  copies  are  accurate  in  all  respects  except  as  to 
sise  and  coloring.    Id. 

flee  Assjonxsntsfob  Cbsdisobs,  4;  Bbokbbs,  3;  Gbbtiobabi;  CoimmosxOIab- 
biebs,  9;  Oobpobations,  7,  8;  OBQfnTAL  Law,  3-5,  7,  10-12,  15; 
Deeds,  1;  Ejbotment,  1;  Ftxtubss;  Fraudulent  Convetavgbv  6\  7, 
8;  Ikvubascb,  8,  9, 19;  Judgments,  2-4;  Mabbiaob  and  Dxtobob*  4,  5; 
Negotiable  Ibbzbdmsntb,  17;  Pabsnt  and  Child;  pA —■■■—"%  6j 
Plbabxvo  avd  Pbaotjob,  14-16,  21,  22;  Wills;  Wi 

EXCHANGE. 
8ee  Sales,  19. 

EXECUTIONS. 

1*  Whebb  Pbofeb  Modb  or  Bxboutiho  Judgment  is  by  writ  of 

It  need  not  be  mentioned  in  the  decree  that  snoh  writ  shall  issue.  Lm§ 
t.  Bandy,  198. 

&  Difficulty  of  Exboutwo  Judgment,  by  reason  of  uncertainty  in  the 
decree,  is  no  concern  of  the  clerk.  It  is  his  duty  to  issue  the  writ  in 
the  manner  pointed  out  by  law.    Id. 

M.  Mdtakb  of  Clkbjc  nr  Computing  Aggregate  Amount  of  Debt  and 
Costs  dobs  hot  VrriATB  Execution  which  oarrectly  describes  the  Judg- 
ment on  which  it  is  founded.    Avery  v.  Bowman,  728. 

4.  Br  Rsvdjed  Statutes  or  New  Hamfshibe,  Interest  a  OoLLBcrnBLB 
ov  Execution  issued  after  they  went  into  operation.    Id. 

f*  Lett  Aoquiebcsd  nr  fob  Seventeen  Yeabe  will  vox  be  Avoided  for 
an  excess  of  seventy-seven  cents  in  the  execution,  inserted  purely 
through  the  oarelessnesi  and  mistake  of  the  clerk,  and  without  any  in- 
tentional wrong  on  the  part  of  any  one.  In  such  case,  the  maxim,  D§ 
mhdmis  wm  curat  lex,  properly  applies.    Id. 

s\  Where  Excesstvb  Lett  o  Madb  thbouqh  Ebbob  of  Clerk  nr 
Makzvo  Computation  of  the  amount  due,  without  any  intentional 
wrong  on  the  part  of  the  creditor,  the  levy  wul  not  bo  held  void  on  that 
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account*  Dot  the  creditor,  ms  heir  or  npranks?^ 

the  mistake,  may  come  into  a  court  of  equity  and  make  fan 

tftan  for  the  wrong  done,  by  refunding  to  the  debtor  the  amount  of  the 

excess  levied,  with  intereet  from  the  time  of  the  levy;  orbyreliu^iuahmg 

so  much  of  the  property  levied  upon  ee  would  be  equal  to  the 

levied.    Id. 

7*  ALIAS  WRIT  CANNOT  ISSUE  AJTEB  BXEUOfluB  ABB  RXTUBJT  OF  Wl 

PoBSBsnnr  upon  a  judgment  for  the  recovery  of  real  property. 

r.  2%«m,  174. 
sv  Execution  or  Wbxt  to  Satisfy  Judgment  mutt  be  thorough, 

and  effectual,  and  not  merely  formal.    Id. 
$k  Possession  Given  bt  Smmrr  m  No  Satisfaction  or  Judgbeebtv  where 

it  is  immediately  abandoned  to  the  party  ejected  through  fear  of  penonal 

injury  from  him,  and  an  alia*  writ  should  be  awarded.    Id. 

10.  Notice  or  Levy  on  Land  need  wot  bb  Given  bt  flmuuw  to  Bebop* 
ttok  Defendant  to  constitute  a  valid  levy.    Dmmem  v.  Matmey,  675. 

11.  To  Constitute  Valid  Levy  oh  Land,  Shebift  need  hot  Go  toqv 
Land  if  he  is  sufficiently  informed  to  deecribe  it  properly,  whore  the 
statute  provides  that  he  is  bound  to  go  upon  the  land,  or  sufficiently  near 
it,  if  necessary,  in  order  to  describe  it  properly.    Id. 

I&  8DOQBDnro  Shbkiff  hat  and  most  Adopt  Legal  abb  Bbgolab  Acs 
or  bd  Pbsdbobssob  or  of  the  coroner,  in  part  execution  of  process.   Id* 

IB.  Ombkon  is  Abvebtdjekent  or  Name  ov  Codutt  nr  Which  Lands 
8old  on  Ezbootxob  abb  Situated  is  not  neoessarily  injurious  to  the 
defendant  in  execution.    Id. 

14  It  Lbvt  oh  Land  d  Pbopebl y  Made,  Mist  abb  or  DBBuniiTTOSi  after- 
wards made  in  copying  the  levy  upon  the  back  of  the  execution  wOl  not 
affect  the  legality  of  the  sale.    Id. 

l&  Whbbb  Law  is  Silent  as  to  What  shall  Oqbstitutb  Evidence  or 
Levy  on  Land,  it  will  be  sufficient  if  a  memorandum  of  the  levy  be  made 
on  a  separate  paper  and  copied  upon  the  writ  before  its  return;  and  the 
officer  may  use  his  advertisement  as  evidence  of  the  levy  in  r^^^g  Us 
return  to  the  writ.    Id. 

16.  In  Executing  Writ  or  Possession,  Omen  a  Boca*  to  consult  the 
petition  and  the  reasons  for  judgment,  if  necessary  to  explain  what  is 
uncertain  in  the  decree,  and  will  be  responsible  in  damages  if  he  neglect 
or  refuse  to  execute  the  judgment,  if  practicable  with  such  explanations, 
Levy  v.  Bandy,  198. 

17.  OmcEB  mubt  Sbizb  Whoxs  Chattel  when  he  has  executkm  against  one 
part  owner  thereof,  though  he  can  sell  only  the  interest  of  defendant  hi 
execution.  This,  whether  the  ownership  is  by  virtue  of  a  psrtncrship 
relation,  or  as  tenants  in  common.    Caldwell  v.  Amger,  516. 

18.  Worm  "Pbxvoitallt  Engaged  "in  Statute,  Exbmftibo  ibom  Exe- 
cution tools,  implements,  etc.,  to  the  amount  of  two  hundred  and  fifty 
dollars,  to  enable  a  person  to  carry  on  the  business  in  which  he  m 
M  wholly  or  principally  engaged,"  axe  not  to  be  construed  with 
to  the  productiveness  or  profit  of  one  kind  of  business  over 
where  two  or  more  occupations  are  followed  at  the  same  time;  but  with 
reference  to  the  occupation  or  business  on  which  the  party  chiefly  reUss 
lor  a  livelihood,  and  which  engrosses  the  most  of  his  time  and  at 
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nan  ExsouTion,  will  hot  be  PsBMxrrsD  xo  Pbovb,  in  a  replevin  nil 
to  noom  the  property  claimed  as  exempt,  which  of  hie  two  occupation* 
would  be  likely  to  bring  him  in  the  most.  Id. 
SOL  Gtvthg  up  Profbbtt  uhdsb  Writ,  and  executing  delivery  bond  there- 
for, does  not  estop  the  execution  defendant  from  claiming  the  property 
a*  exempt  from  execution  at  any  time  before  sale.    SanroiX  v.  ITcBsfer, 
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SL  Lett  ov  Ejleoutioh  on  Pboperty  dosb  hot  Affect  Paio»>A4»QUUtRj> 
Eights  ov  MoRtaion.    NaUv.  Granger,  462. 

SL  Sheriff's  Retubh  oh  Exeoutioh  m  hot  Cohclubxvb  as  to  Top  ov 
Lbyy,  and  a  mortgagee  may  show  that  the  levy  was  made  after  the  time 
named  in  the  return,  and  after  his  rights  had  accrued.    Id. 

flat  Affrabement  Law  Which  Prohibits  Sale  oh  Fthal  Process,  unless 
the  property  will  bring  two  thirds  of  its  appraised  value,  is  such  a  mate* 
rial  change  in  the  terms  of  an  execution  law  authorizing  an  uncondi- 
tional aals.  that  it  *— w«fe  be  ftftnaftitT1***mttFlv  mifiAM.  ma  fmr  aa  it  affiHTts 

contracts  executed  prior  to  its  enactment.  It  is  an  impairment,  by  the 
state,  of  the  obligation  of  contracts  already  in  existence,  Roekr  v.  Male, 
127. 

%W  Bwht  to  Bnxrzr  ov  Affbajsbjcxht  Law  mat  be  Waived  bt  Dsbtob, 
and  his  property  sold  at  the  first  offering  for  cash,  in  case  of  forced  alien- 
ation for  the  satisfaction  of  debts;  but  the  waiver,  in  such  case,  most  be 
in  more  solemn  and  authentic  form  than  that  of  a  mere  promissory  note. 
Per  Buchanan,  J.    Levieb  v.  Walker,  187. 

28.  Sheriff's  Rbtubh  ov  Process,  Rbgulab  oh  its  Vacs,  d  Oonclustvb 
upon  the  parties  to  the  suit.  Its  truth  can  only  be  controverted  in  an 
action  against  the  sheriff  for  a  false  return.   McDonald  v.  Leewrigkt,  63L 

S0L  Sheriff's  Rbtubh  d  Cohglusxvb  bbtweeh  Parties  to  Suit,  and  it 
cannot  be  impeached,  even  by  the  testimony  of  the  officer  himself;  bat 
ho  may  be  permitted  to  amend  it  according  to  the  facts.  Joknem  v. 
Atone,  706. 

17*  Mobtoaqbb  mat  Impbaoh  Sheriff's  Rbtubh  oh  Gbouhd  ov  Fbaub 
in  an  action  of  replevin  against  the  purchaser  at  an  execution  sals,  and 
show  that  the  levy  was  actually  made  after  the  mortgage,  and  that  the 
date  on  the  return  was  falsified  by  the  collnsion  of  the  sheriff  and  pur* 
chaser.    NaU  v.  Granger,  462. 

S0L  Measure  ov  DABuass  in  Action  bt  Dbvbhdaht  th  Exboutioh  aoaihbt 
Sheriff,  for  irregularities  in  the  sale  of  his  property,  are  such  damages 
as  are  the  natural  and  legal  consequence  of  the  irregularities  complained 
of.  He  cannot  fix  the  measure  of  his  damages  by  making  a  voluntary 
payment  to  the  purchaser  to  recover  the  property.    Duncan  v.  Matneff, 

576. 
Ml  Sheriff's  Assistant  gahhot  Justify  Taktho  ov  Pboperty  of  another, 
unless  the  property  is  in  fact  taken  by  the  officer  under  his  process.  It 
is  no  justification  for  such  taking  that  the  assistant  supposed,  from  the 
officer's  conduct,  that  the  tguparty  had  been  attached.  Johnmm  v.  Stont, 
706. 
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Mi  Judgment  Vacated  roe  Ibbboulasxtt  Oim  No  Pftorsorxov  to  a* 
party  who  put  it  In  force,  against  the  execution  of  a  writ  previonsry  saei 
out  by  him  upon  it.     Tcmmg  v.  Bircher,  638. 

Baa  Abenoy,  4;  Homesteads,  1,  2;  Interpleader;  Justices  of  the  Pbaiev 
2;  Mortgages,  2,  8;  Partition,  6;  Partnership,  9l 

EXECUTORS  AM)  ADMINISTRATOR* 

1.  Lboal  Title  to  Nora  Given  to  One  is  Administrator  Teste  ax  n 

Death  in  his  executor,  who  may  properly  bring  suit  thereon.  (Mb 
AV  v.  ffotnm,  648. 

2.  Notes  Executed  to  Administrator  as  8uok  may,  if  uncollected  or  un» 

disposed  of  by  him  in  his  life-time,  become  assets  in  the  hands  either  of 
the  administrator  de  boms  now  or  of  the  administrator's  personal  repre- 
sentatives; and  the  latter  will  be  entitled  to  them  if  the  administrator 
had  become  beneficially  entitled  to  them  as  a  creditor  of  the  intestate,  or 
by  having  charged  himself  with  them  in  the  settlement  of  the  estate. 
Otherwise  the  administrator  de  bonis  turn  is  entitled  to  them.  Maramm 
v.  Trwmstt,  167. 

8.  Administrator  de  Bonis  Noh  mat  Maintain  Actio*  nr  m  Owe 
Name  as  administrator,  etc,  on  notes  executed  to  a  former  administra- 
tor as  such,  and  which  have  come  into  the  hands  of  the  administrator  sit 
bonis  non  as  assets  of  the  estate.    Id. 

4.  Persons  Sued  as  Executors,  but  not  Liable  as  8ugh,  are  Liable 
in  Same  Action  in  their  individual  capacities,  if  they  have  dona  the 
injury  complained  of,  sembU.    Baugher  v.  WiUekis,  279. 

I.  License  Granted  to  Executor  to  8ell  Real  Propertt  rob  Payment 
or  Decedent's  Debts  is  Valid,  though  the  debts  have  not  been  deter- 
mined either  by  a  judgment  of  court  or  a  commission  of  insolvency. 
Tewtey  v.  Poor,  840. 

8.  Additional  Bond  is  not  Required  or  Executor  upon  beeho  Licensed 
to  Sell  Real  Estate,  unless  the  license  be  to  sell  more  than  sufficient 
to  pay  the  decedent's  debts.    Id. 

7*  Probate  Judor  mat  License  Executor  to  Sell  More  Real  Estate 
than  is  Necessary  to  pay  the  debts  set  out  in  the  petition.    Id. 

8.  Court  or  Probate  has  Full  Jurisdiction  to  Set  aside  Fraudulent 

Sale  made  by  an  administrator,  if  objection  be  made  before  confirmation 
of  the  sale,  and  this  jurisdiction  may  be  exercised  even  after  the  lapse  of 
twenty-one  years.    Hart  v.  Hart,  668. 

9.  Jurisdiction  or  Court  or  Proratr  to  Set  aside  Administrator's 

Fraudulent  Sale  betorr  Contirmation  is  Exclusive,  and  a  oonrt 
of  equity  has  no  power  to  entertain  a  bill  to  set  aside  such  sale,  which 
has  not  been  confirmed,  and  to  recover  the  property  sold  by  and  in  pos- 
session of  the  administrator.    Id. 

10.  Bona  Fide  Purchaser  without  Notice  or  Land  at  Administrator's 
S alr  which  is  void  because  not  in  compliance  with  the  statute,  who  pays 
the  purchase-money,  which  is  applied  to  the  payment  of  a  mortgage  on 
the  land,  will  be  subrogated  to  the  rights  of  the  mortgagee  to  the  extent 
of  the  money  so  applied,  and  the  owner  of  the  legal  title  will  not  be  en- 
titled to  recover  possession  until  he  repays  the  purchase-money.  VaSk 
v.  FlembQ,  667. 
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Ctanuar  of  Laws,  8|  Fraudulent  tajrvBTAjraas,  5|  Juwmiwb,  16| 
Paexizioh,  4,  5;  Partnership,  15,  16;  Phxuuians,  o*  6;  Suufiuzit 
3;  Trusts  and  Trustees,  5. 

EXEMPTIONS 
8m  Executions,  18-20;  Homesteads;  Rstlbtib. 

EXPERTS* 

See  Witnesses. 

FACTORS, 
See  Agency,  8-12;  Bkobbk*. 

FAME  REPRESENTATIONS. 
SeeFsAUD;  Insubanoe,  10, 12;  Vendor  and  Vnan^  & 

FEES. 
See  Witnesses,  1-3. 

FEMES  COVERT. 
See  Marrted  Womb*. 

FENCES. 

1.  Agrbsmbnt  toe  Dmaioif  or  Linb  Fence  nun  n  nr  WRxrrjro,  in  order 
to  bo  binding  upon  the  parties  thereto  and  their  privies.    Kmm  r.  2Vcfar9 


flL  Whbbb  Lai  Fence  m  Built  in  Separate  Portions  bt  Adjoining  Own. 
BBS,  and  maintained  by  them  in  the  same  manner  for  more  than  twenty- 
fire  yean,  some  original  grant  or  agreement  between  the  parties  by 
wfckh  a  legal  division  of  the  fence  was  established  will  bo  presumed.  Id, 

See  Trespass,  1. 

FINDINGS. 
See  Pleading  and  Practice,  14 

FIRE  INSURANCE. 
See  Insurance. 

FIXTURES. 

L  AMnaum,  a  Themselves  Chattels,  mat,  bt  Construction  on  Dhidta* 
TJoar,  bo  so  annexed  to  the  freehold  as  to  be  properly  regarded  as  fixtures, 
or  part  and  parcel  of  the  realty,  and  in  such  case  if  they  are  temporarily 
separated  from  the  realty  for  convenience  in  making  repairs,  or  other* 
wise,  they  still  remain  a  part  of  and  pass  by  a  conveyance  of  the  realty, 
notwithstanding  the  severance.     Wadldgh  v.  Jamnin,  780. 

ft,  &iorbt,  Unexecuted  Intention  or  Owner  or  Freehold  to  substitute 
for  dissevered  portions  of  a  building  others  of  a  different  oonstrnotioci 
oannot  change  their  character  as  fixtures  or  prevent  their  passing  by  a 
conveyance  of  the  real  estate;  and  as  against  the  grantee,  evidence  is 
Inadmissible  to  show  such  intention.    Id, 
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&  Bfmmw  of  ComrxftflAnoNS  of  Partis  to  Show  thub  Ui 
nro  m  to  whether  oertain  property  wu  part  of  the  realty,  sad 
a  oonveyanoe  by  one  to  the  other,  is  not  admissible,  a*  the 
of  either  would  not  affect  the  legal  question,  for  if  the  property 
annexed  to  the  freehold,  it  passed  with  it  by  conveyance.    Id. 

4  Trespass  db  Bonis  Aspobtatis  mat  be  Maintained  for  taking  and  carry- 
ing away  fixtures,  or  the  portions  of  a  building  which  have  been  tempo- 
rarily dissevered  therefrom.    Id. 

&  Law  as  to  What  Conbtttdts  Fixtures,  and  when  Thbt  Pasb  bt  Ooa- 
VXTANOX  of  the  realty,  dismissed.    /«i 

FORCIBLE  ENTRY  AND  UNLAWFUL  DETAINER. 

Bight  of  Entby  ob  Posbbssion  is  not  Involved  in  Lbub  to  bb  Tried 
in  an  action  of  forcible  entry  and  detainer,  under  a  statute  providing 
that  the  plaintiff  may  sustain  the  issue  by  proof  that  he  was  lawfully 
possessed  of  the  premises,  and  that  the  defendant  unlawfully  entered 
The  word  "lawfully"  means  peaceably.    Beekr  v.  Oardwdi,  SSfk 

FOREIGN  CORPORATIONS. 
See  Jubihdiotion,  2. 

FOREIGN  GUARDIAN. 
See  Guardian  and  Ward,  7,  & 

FOREIGN  JUDGMENTS. 
See  Judgments,  90l 

FOREIGN  LAWS. 
See  Evidence,  1. 

FORFEITURES. 

Fobfrttcbb  of  Gbant  cannot  bb  Inquired  into  Oollasbbau.t9  bat  oa* 
only  be  taken  advantage  of  by  the  grantor.    JDeway  v.  WVBama>  7W. 

See  Deeds,  2. 

FORGERY. 
Sea  Evidence,  12-19;  WiTNBsuBa,  IL 

FRAUD. 

Gontbact  d  not  Rendered  Void  on  acoount  of  false  rnpra— ntstloni,  if  eaeli 
party  to  it  had  equal  means  of  ascertaining  the  facts.  BeU  v.  person, 
142. 

See  Assignments  fob  Creditors;  Brokers,  2;  Contracts,  8;  Equity,  3; 
Estoppel,  7;  Executions,  27;  Fraudulent  Conveyances;  Guardian 
and  Ward,  6;  Insurance,  10-12,  21;  Specific  Perfobxangb,  2;  Seat* 
utb  of  Frauds, 

FRAUDULENT  CONVEYANCES.  , 

I*  Gbanteb  whosb  Deed  a  Fraudulent  as  to  Creditors,  hasTttlbFaba* 
mount  thereto,  where  he  procures  the  assignment  to  himself  of  u  prior 


valid  mortgage;  and  a  quitclaim  deed  by  the  mortgagee,  netting  that 
the  "aaid  mortgage  is  hereby  canceled  and  discharged,"  the  mortgagor 
"having  recently  conveyed  his  interest  in  said  premises  to"  the  grantee, 
constitutes  an  assignment.  A  merger  does  not  take  place.  Croeby  v. 
TVsyfcr,  852. 

A  Voluntary  Oonvryanor  ibom  Husband  to  Win  will  not  be  held  roid 
simply  upon  the  fact  that  the  grantor  was,  at  the  time  of  executing  it, 
indebted,  without  regard  to  the  relation  his  debts  bear  to  his  property, 
no  fraud  appearing  on  the  face  of  the  instrument.    FUkyY.fitgiiterf62SL 

JL  QraenoH  or  Fraudulent  Intent  in  Voluntary  Conyxtangb  from  hus- 
band to  wife  must  be  submitted  to  the  jury,  where  the  instrument 
la  sought  to  be  impeached,  but  does  not  bear  evidence  upon  its  face  of 
fraud,  which,  if  any,  has  to  be  determined  from  the  existence  of  debts, 
against  the  grantor,  and  other  cironmstaaoss  showing  that  his  flnaneial 
condition  at  the  time  he  executed  it  would  not  permit  it  to  stand  in  jns- 
tiee  to  his  creditors,  or  by  establishing  an  actual  intent  to  defraud; 
either  of  these  positions  Kei^g  osliahlishnil,  the  eenTeyanee  lalls  under 
the  operation  of  the  statute  of  frauds.    Id. 

4*  Transfer  bt  Insolvent  Dfjtor  of  all  his  property  in  actual  payment  of  a 
pre-existing  debt,  though  he  have  other  creditors  known  to  tba  transferee, 
ia  not  fraudulent  per  ee.  Unaccompanied  by  actual  tend,  such  a  convey- 
ance is  valid  against  other  creditors.    Jok**m*.  McQrew, 187. 

4.  IteRioOTnYoyLiroCtoirrarKDBY 

an  executor,  licensed  to  sell  real  estate  sufficient  to  pay  dsoedenta  debts, 
may  maintain  a  writ  of  entry  to  recover  it,  without  first  selling  the  other 
real  estate  of  the  testator.    Tamey  v.  Poor,  840. 

4.  Burden  of  Proof  m  oh  Complainant  where  a  sale  by  a  debtor  ia  attacked 
by  a  creditor  on  the  ground  of  want  of  consideration  and  fraud.  SoJbe> 
mm  v.  McOrtw,  187. 

?•  Wmi  Flaxetiff  Maxes  Issue  of  Actual  Fraud  in  voluntary  convey* 
anoe  from  husband  to  wife,  defendants  have  a  full  and  perfect  right  to 
prove  any  fact  or  circumstance  which  will  in  any  way  tend  to  avoid  the 
actual  fraud  and  prove  the  real  intention  under  which  they  acted  in 
making  the  conveyance.    FiUey  v.  Register,  622. 

4.  In  8uxr  to  Set  aside  Mortgage  as  Fraudulent,  where  neither  Mil 
answer,  nor  mortgage  makes  any  reference  to  a  promissory  note  acoonv 
panying  the  mortgage,  evidence  regarding  such  a  note  ia  clearly  jnadma> 
attdiw    Bloomer  v.  Eendereon,  45& 

See  Exboutorb  and  Administrator*,  8»  9. 

FREIGHT. 
See  Common  Carriers,  8,  8. 

GAMING. 
See  Arrest,?; 

GENERAL  ISSUH 
See  Slander,  8, 
Am.  Dae.  Vol.  LXXVH-68 
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GOVERNORS. 
8m  Onsm  axtd  Qmon%  1*  % 

GRAND  JURY. 

See  JUDOMSNTB,  lflL 

GRANTa 
See  Public  Lands. 

GROWING  TREES. 
8ee  Ligknsbs. 

GUARDIAN  AND  WARD. 

L  Fathbb  is  Natural  Guardian  ot  his  Cmjnant,  and  may  control 
persons  m  to  the  place  of  their  domicile,  the  place  of  their  odnoation,  the 
oourse  of  their  travels  for  health*  pleasure,  or  instruction,  and  in  aU  the 
various  aspects  in  which  the  exercise  of  rach  oontrol  may  be  invoked, 
depending  upon  the  station  in  life  of  the  parties,  and  the  i  in  iiiimIihiw 
of  each  particular  ease*  Yet  such  control  is  not  absolute  or  arbitrary. 
Tmoneend  v.  Kendall,  634. 

I.  Lbgal  Duty  of  Wabd  is  to  Submit  Htmsblt  to  Dirsocidns  ow  ms 
Guardian,  and  if  he  escapes  from  the  guardian  and  goes  to  live  with 
another,  and  then  returns  to  the  guardian  in  consideration  of  the  letters 
promise  to  charge  him  nothing  for  board,  this  promise  is  void  for  want  of 
consideration,  and  he  may  charge  the  ward  for  board.    Keith  v.  Jfifea, 


H  GUARDIAN  18  BOUND  TO  FbOTXSB  BOB  ED  WARDS  MaIKTSN AJTCB 

Incomb  and  profits  of  the  ward's  estate,  and  if  they  are  insufficient  for 
that  purpose,  he  may  use  the  principal,  and  if  it  becomes  nannssary  far 
such  maintenance,  he  may  apply  to  a  proper  court  for  a  license  to  sen 
real  estate  of  the  ward  and  apply  the  proceeds  to  the  purposes  contem- 
plated by  his  license;  but  he  has  no  authority  to  make  advances  from  mt 
own  means  for  the  maintenance  of  his  ward.    Preble  v.  Longfellow,  297. 

L  Guardian  cannot  Maintain  Action  against  his  Wabd  aftkr 
Arrives  at  Full  Acs,  to  recover  advances  made  for  the  ward's 
tenanoe  during  minority,  nor  for  a  balance  due  him  on  his  guardianship 
account  as  adjusted  and  allowed  by  the  probate  court.    IcL 

6.  Gbnbral  Rulb  is,  that  Powbr  or  Guardian  ovbr  ms  Ward  is  the 
same  as  that  of  a  father  over  his  child,  while  the  relationship  exists.  Bat 
it  requires  a  much  stronger  case  to  induce  chancery  to  interfere  belli  sou 
parent  and  child  than  it  does  to  evoke  such  intervention  between  guar- 
dian and  ward.     Townscnd  v.  Kendall,  634. 

I*  Guardian  mat  Changs  Rbsedbnce  or  his  Ward  from  one  state  or 
country  to  another  when  the  change  will  be  for  the  benefit  of  the  ward; 
and  this  though  it  may  change  the  nature  of  the  succession  of  the  infant^ 
estate,  should  he  die  in  his  new  domicile.  The  least  suspicion  of  fraud 
would,  however,  be  closely  scrutinized  by  a  court  of  chancery.    Id\ 

I.  Vobhon  Afpointkbnt  or  Guardian  will  bb  Rbooghbbd  in  Minnesota 
as  creating  that  relation  between  the  parties  in  that  state,  subject,  how* 
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r,  to  the  stats  laws  m  to  any  exercise  of  power  by  virtue  el  snob  rem* 
tion,  either  as  to  the  person  or  property  of  the  ward.  Id. 
t.  Wnrr  or  Habeas  Cobpus,  or  any  other  appropriate  remedy,  will  always 
be  efieotoalto  inquire  into  the  propriety  of  an  attempted  restraint  by  a 
foreign  guardian  or  any  one  else  over  the  person  of  any  party  within  the 
state  of  Minnesota;  and  upon  inquiry,  the  court  may  make  such  order  or 
Judgment  as  the  ease  may  require;  it  may,  upon  a  proper  showing,  refuse 
the  guardian  the  custody  of  the  ward,  or  restore  him  to  such  custody,  but 
a  guardian  can  never  be  held  guilty  of  false  imprisonment  simply 
the  fast  that  he  takes  charge  of  his  ward's  person*    Id. 

See  Equity,  6;  Insanity. 

HABEAS  CORPUS. 
See  Quabdian  and  Wabd,  & 

HANDWRITING, 
floe  Kronen,  12-10;  Wmmsjev,  U. 


HEARSAY.    ' 
See  Pabxnt  and  Child. 

HIGHWAYa 

V  Uxm  Alley  has  Bsoom  Actually  Qrav  to  Usns  mm  Wsm  It  n 
Dsbionzd,  the  occupation  or  obstruction  of  it  cannot  properly  be  pun* 
{shed  under  city  by-laws.  A  charter  giving  power  to  regulate  the  use  of 
thoso  passages,  and  to  remove  obstructions  from  them,  merely  contem- 
plates the  preservation  of  actual  and  not  theoretical  easements,  and  the 
protection  of  the  community  against  actual  nuisances  which  interfere  with 
the  accustomed  use  of  the  passages.    Jackson  v.  People,  491. 

2.  BaooBDis's  Coubt  or  Detroit  has  No  Jubisdioyion  otsr  Complaint 
ion  Obstbuctdto  Allby  hi  Said  City,  where  it  appears  that  the  alley 
had  never  been  opened  or  used  as  such;  that  the  obstruction  complained 
of  existed  at  the  time  the  ordinance  was  passed  under  which  the  proceed* 
ing  was  had;  and  that  the  main  point  in  issue  was  that  of  title  to  the  al- 
leged easement.  The  rights  of  the  parties  must  be  settled  in  the  public 
courts.    Id. 

See  NuisAjrais,  2;  Omois  and  Omenta,  8;  Watibooubses. 

HOLLDAY& 

OojrrmACT  Executed  oh  Sunday  and  Dkltvzbid  ox  Wm  Day  d  Valid, 
as  it  is  of  no  binding  validity  until  its  delivery.    Harri*  v.  Jforse,  2091 

HOMESTEADS. 

i.  Hbad  or  Family  Who,  while  Engaged  in  Moving  nrro  Building 
Just  Erected  by  him  on  the  only  real  estate  owned  by  him,  for  the  pur- 
pose of  being  ooeupied  as  the  family  home,  is  interrupted  by  an  attach- 
ment thereof  by  a  creditor,  but  on  the  next  day  completes  the  moving, 
end  thereafter  continues  to  occupy  the  premises  with  his  family,  is  to  be 
considered  as  having  been  in  the  occupation  of  the  premises  as  a 
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staid  at  the  time  of  the  attachment.  And  if  the  attaching  ereditsr  after* 
ward*  obtains  judgment,  and  extends  the  execution  issued  thereon  upon 
the  whole  of  the  premises,  it  is  the  duty  of  the  officer,  on  appttustoi 
therefor  being  made,  to  set  off  a  homestead  therefrom  to  the  debtor;  and 
a  refusal  to  comply  with  such  application  will  render  the  extent  wholly 
inoperative  and  void.    Fogg  v.  Fogg,  716. 

t  Widower,  without  Children ,  whose  Mother  o  8olb  Member  or  hd) 
Family,  is  the  head  of  a  family,  within  the  mfairing  of  a  statute  ex- 
empting from  forced  sale  the  homestead  of  every  head  of  a  family.  A 
law  that  such  exemption  is  for  the  benefit  of  the  widow  and  ohBdrai  is 
intended  to  provide  the  manner  in  which  the  homestead  shall  descend, 
and  does  not  define  who  is  entitled  to  the  exemption.  Persons  v.  Lkh 
a*jston,135. 

%,  Wire's  Removal  ibok  Homestead  dukeo  bib  Husband's  Lm-rniE 
does  not  impair  her  right  to  have  the  premises  assigned  to  her  after  his 
death.    AiBnwn  v.  Attimon,  712. 

4.  Widow  Entitled  to  Hombbtbad  mat  MAzminr  Petition  bob.  Parti- 

tion, and  have  her  estate  assigned  to  her  in  severalty,  whether  ^she  is  m 
possession  or  not.    Id. 

5.  No  Demand  or  Homestead  is  Necessary  to  Enable  Widow  to  Mais- 

taut  Petition  for  the  assignment  of  her  homestead  interest.    Id. 
%,  Widow  having  Inchoate  Buht  to  Homestead  m  Entitled  to  have 
It  ABsnunD  to  her  in  severalty,  and  may  maintain  a  petition  tar 
Id. 


HUSBAND  AND  WIFE. 

L  Wmerb  Widow  and  Widower,  or  Contsmplatjob  or  bIsbrthib, 
Orally  Aobbb,  in  order  that  the  marriage  may  not  change  their  rights  in 
their  property,  which  was  real  and  personal,  and  in  order  that  the  same 
may  deseend  to  their  respective  children  by  former  marriages  as  though 
no  marriage  between  them  had  taken  place,  that  the  husband  shall  pay 
to  the  wife  during  coverture  one  third  of  the  net  profits  of  his  lands  for 
her  use,  and  claim  no  right  to  the  use  or  control  of  her  separate  property 
during  coverture  or  afterwards,  but  let  it  all  go  to  her  children  by  her 
termer  marriage,  if  not  otherwise  disposed  of  by  her;  and  that  in  con- 
sideration of  this,  the  wife  relinquishes  all  claim  to  any  portion  of  her 
intended  husband's  estate  after  his  death,  but  agrees  that  it  shall  all  ge 
to  his  children  by  a  former  marriage,  if  not  otherwise  disposed  of  by  him; 
and  the  parties  marry,  and  the  husband  afterwards  dies,  having  fully 
executed  the  agreement,  so  that  the  consideration  therefor  was  fully  paid 
to  and  received  by  the  wife— such  agreement  is  to  be  regarded  as  fully 
executed  by  both  parties;  it  is  extremely  liberal  to  the  wife,  and  is  not 
void  for  being  by  parol,  nor  is  it  void  on  the  ground  that  it  is  not  to  be 
performed  within  one  year;  and  the  widow  of  the  decedent  has  no  claim 
against  the  estate  for  three  hundred  dollars,  under  the  statute.  Hough- 
ton v.  Houghton,  69. 

1  Husband  mat  bt  Antenuptial  Contract  Purchase  Whey  Personal 
Fortune,  and  therefore  he  may  buy  her  interest  in  his  own.    Id, 

I  Antenuptial  Contracts  to  be  Executed  after  Marbtact  mo  not  de- 
stroyed by  the  marriage.    Id. 


nr  Ymm,  ibom  Hdbbahb,  orWniti  Lamia, 
of  A*  husband's  estate  by  the  cartesy,  a  tenant  aft  snffcuBOiof 
ttie  wile  if  the  U  Uriiig,  and  of  lwr  hairt  if  the  U  douL    Gttfo»y.£e*< 

^na— ingiTGEAHTnniFnoFHugaAjn^  of  the  wife's  luallj  mwhloa 
Hm  husband  it  entitled  to  curtesy,  it  in  subordination  to  the  right  of 
the  wife,  end  if  oontinned  for  tin  period  preeoribed  by  the  state**  of 

■BBlfeeBflBML  ^ftll  DOV.  *fi  YKFCttP  *™  uM  ^einB»  SU  dlneBBMWlllllO  Ottle  SuWBCBS  SA 

^■^IBV^WV^WBVB         f»  MBBBv      WWBB'Bi      MBl^B     B^W  W  ^B^Bl       ^B^BB>       W^r        W  BBW^B^p      WBBB1     ^Br^BV  VBBr^PVBBBBB^BBBBBMBMBBj      SWBJV     V^Bf  ^IVIV^V      ^B^B^ 

hen.    Id. 

Cosmo*  or  Laws,  9j  Fbaudoxbht  Oohybtahobs,  %  a*  7i 
jjn>  Ditobob;  Mabbibp  Wombs*  Kiouoiia^  S-6s  PKnoaum 

ICE. 


See  Wnnem  IS. 


DkTIIKD  COVENANTS* 
See  Ootbkabib, 


INDEMNITY. 
7| 


INDICTMENTS. 
600  Csdcdtil  Law. 

INDORSEMENTS* 
Basbb  abb  Baixdw}  Oobjuov  of  Law*,  InoiiMOf  14V  W| 


INFANCY. 
1mm  ■,  6f  Gvabbiab  abb  Ward;  Pabbjt  abb  Onui 


INJUNCTION, 
j  OoBMUuxnuiev  IS;  Wi 


INQUISITION. 

8m  LnAJOTTl  FlBASOO  AKD  PZLACKKB,  14,  14*  flf 


INSANITY. 

PUBl 

ineane  persons,    Oiersae*  ▼.<**%!%% 


&  IbVBABO  IBWTIiTE  RwjllfB  NOTIUB   Of  IbOJOWHOB  Of  LVBACT,  OB  BB 

Bftouner  bbpobb  Oovbt,  or  it  should  appear  from  to  prooteffinfln  why 
Botioa  waa  not  grren  or  hit  attendance  required.    DatolarT.  AH,  07% 


8S8  Ihdkx. 

%,  TiuniT  or  Salb  of  Lab*  of  8u«ubbi>  Lmr ino  ICadb 

Of  Ooubt,  by  his  guardian  appointed  under  inquisition  of  lunacy, 
be  attacked  fan  a  collateral  proceeding  on  the  ground  of  the  want  of 
to  the  alleged  lunatic,  of  the  taking  of  the  inquisition.    Id. 

L  iKQtnnnoH  of  Luvact  oahvot  bb  Objectbd  to  nr  Collateral  Pbo- 
ounnrat  as  void  for  want  of  notice  to  the  alleged  Innatio  after  ho  baa 
applied  to  the  ooort  to  be  relieved  from  the  custody  of  the 
pointed  under  the  inquisition,  on  the  ground  that  be  baa 
to  reason,  for  suoh  application  ia  an  admission  of  record  that  tike  pro- 
ceedings against  him  were  valid.    Id. 

S.  Guabdiah  of  Jjuahb  Person  may  Bum  Suit  is  bd  Owh  Him  otosi 
Notb  payable  to  him  as  guardian,    Nkkarmm  v.  QitRam,  58S. 

1  Dbbt  Dub  DnrmuxT  tbom  Ibbahb  Person  hat  bb  Set  on  fas  action 
by  the  guardian  of  such  person  upon  a  promissory  note  payable  to  Urn 
aagnardian,  if  the  ward  is  shown  to  have  a  beneficial  interest  in  tsa>sssss» 
Id. 

INSOLVENCY. 
See  Bavkbuptot  abb  Insolvency. 

INSTBUOIIONa 
Bee  ObdomaIi  Law,  *-6j  Physicians;  Plkadoto  and  Pbacttmb,  1§~I7| 

Sales,  5, 11;  Slander,  6. 

INSURANCE. 

L  Bbothbr-dttLaw  of  Pebsok  whose  Lxfb  is  Insured,  to  whom  the  poBoy 
is  payable,  and  who  pays  the  premiums  aa  agent  of  the  insured,  has  a 
sufficient  interest,  it  seems,  to  enable  him  to  recover  the  entire  amount 
of  the  policy,  although  it  contains  a  condition  that  policies  made  payable 
to  "persons  not  belonging  to  the  family  of  the  person  whose  H£e  is  in- 
sured are  subject  to  proof  of  interest,  and  the  oompany  wul  pay  upon 
suoh  policies  no  greater  sum  than  the  amount  or  value  of  suoh  mtereet," 
Forfar.  4.  M.  L.  L  Co.,  360. 

9.  Wabt  of  Inburablb  Interest  cannot  bb  Sbt  up  as  DxrxvsB  to  am  no- 
tion upon  a  policy  of  life  insurance,  if  the  issue  is  not  raised  by  the 
pleadings.   Id. 

%.  CONTRACT  Of  INSURANCE,  TO  BB  VALID,  HBBD  NOT  BB  IB  WbRXBO.     AsB- 

bomr.F.I.  Co.,  419. 

4  Insurance  Comfaxt  havb  Authority  to  Make  Obal  Contract  of  in- 
surance, though  authorised  by  their  charter  to  make  oontraots  by  tist  s% • 
nature  of  their  president  or  such  other  person  as  their  rules  and  by-laws 
should  direct    Id. 

tw  Aosnt  Of  Insurance  Company  has  Authobitt  to  Makb  Oral  Oqs- 
tbaot  of  insurance,  if  authorised  "to  effect  iiisuranoe,"  and  "for  tins 
purpose  to  survey  risks,  fix  the  rate  of  premium,  and  issue  poKoies  of 
insurance  signed  by  the  president,"  etc.    Id. 

&  Insurance  Policy  Majbno  Lobs  Payable  to  Another  thab 
must  be  regarded  as  having  been  at  its  inception  assigned  to  suoh 
person  with  the  consent  of  the  oompany;  and  it  is  not  neoessary  for  hnu 
to  obtain  a  transfer  of  the  policy  from  the  assured  nasented  to  by  the 
oompany,  as  in  ordinary  oases.    NaL  F.  L  Co.  v.  Ortme,  269. 


r*  Iuuui>  his  Biosf  10  Rwm  nf  Fobsmv  CuuMUf*  wUImmI  farther 
permission  or  payment,  where  the  policy  and  the  application  deeoribe 
Urn  as  xeeiding  there,  although  he  is  specially  permitted  by  the  policy  to 
travel  to  other  places,  and  an  indorsement  upon  the  policy  gives  him  per- 
mission to  reside  in  aaoh  foreign  oountry,  upon  the  payment  of  the  ram 
not  named.    Forte  v.  America*  Mutual  Life  In*.  Cb.,  360. 

%m  Foeliot  or  Inbubangb  ox  "Stock  zv  Trade,  consisting  ol  the  usual 
variety  of  a  oountry  store,  except  dry  goods,"  founded  on  an  application 
which  it  made  a  part  thereof,  which  states  the  property  to  be  "the  stock 
hi  trade,  consisting  of  groceries,  provisions,  and  snch  goods  as  are  usually 
kept  in  a  oonntry  store,  except  dry  goods,1*  and  declaring  that  if  artioles 
within  certain  classes  ^jwMMnfristiTii  as  bBsnrdous,  extra  bBsnrdous,  and 
risks  prohibited  sad  ennmerated  therein,  are  kept  in  any  premises  in- 
sured, the  policy  shall  be  void,  unless  otherwise  specially  provided  for 
therein,  is  not  avoided  by  the  keeping  of  some  of  these  articles  without 
tiw  specified  permission,  if  they  are  articles*  usually  kept  for  sals  in  a 
"  country  store; "  and  parol  evidence  is  admissible  to  prove  what  such 
articles  are.     WkUmareh  v.  OcmwauF.  L  Co.,  414. 

m\  Bvidxnob  m  AmaasiBLBor  Custom  by  Which  Words  "Stou  Frx- 
tubjgs  "  in  insurance  policy  are  applied  to  all  rarniture  and  other  articles 
in  a  store  or  warehouse,  necessary  or  convenient  for  use  in  the  course 
of  trade.    Id. 

lft.   IdDBUEPBSSBNTATION,  AOOORDDTO  TO  LAW  09  INSUBAHOB,  D  SrATZKlNT 

as  Fact  of  something  material  to  the  risk  which  is  untrue,  and  which 
the  assured  states,  knowing  it  to  be  untrue,  and  with  intent  to  deceive} 
or  which  he  states  positively  as  true,  not  knowing  it  to  be  true,  and 
which  has  a  tendency  to  mislead.    Clark  y.  U.  M.  F.  /.  Co.,  721. 

IX  OOHOBALMXHT,  AOOOBDXNG  TO  LAW  OV  InBUBANCB,  D  DbSIOXXD  AND  I»- 

txhtional  WiTHHOLDDio  of  any  fact,  material  to  the  risk,  which  the 
assured  ought  in  honesty  and  good  faith  to  oommunioate;  and  any  fact  is 
material  the  knowledge  or  ignorance  of  which  would  naturally  influence 
an  insurer  in  making  the  oontract  at  all,  or  in  estimating  the  degree  and 
character  of  the  risk,  or  in  fixing  the  rate  of  insurance.    Id. 

UL  Matxeialtty  or  Rbpbbbbbtatxon  Mads  ob  or  Fact  Oonobalbd  bt  Ib- 
sjubxd  is  a  question  for  the  jury  to  determine.  And  whatever  tends  to 
increase  the  risk  is  also  a  question  of  fact  for  the  jury.    Id. 

IS.  Although  By-laws  or  Insurance  Company  Makb  Person  Taking  Sub- 
vxr  or  Pbopxbty  Insured  Agent  or  Applicant,  he  still  oontinnes  to  be 
the  agent  of  the  oompany  also,  and  it  will  therefore  be  bound  by  his  acts. 
Id. 

14.  REPRESENTATION  OF  EXPECTATION  D  HOT  8AMX  AS  REPRESENTATION  01 

ExmiHo  Fact;  the  latter  is  in  the  nature  of  a  warranty,  but  the  former 
does  not  amount  to  a  warranty.  Herrick  v.  U.  M.  F.  L  Co.,  244. 
laV  Answer  or  Applicant  fob  Insurance  that  Building  "will  bb  Ooou- 
pud  bt  a  Tenant,"  is  not  a  stipulation  that  the  building  will  be  se 
occupied,  but  is  rather  a  representation  by  the  applicant  of  his  expecta- 
tion that  it  will  be  oooupied  by  a  tenant,  and  not  by  himself.  But  even 
if  such  answer  is  to  be  regarded  as  a  warranty,  the  defense  that  the 
building  was  unoccupied  at  the  time  of  the  fire  will  fail,  unless  it  appeal 
that  the  risk  was  increased  by  want  of  a  tenant    Id* 


ML  WjavOTlsMMunraf 

pany  was  doly  notified  of  tin  existence  of 
bo  urged  m  *  defense  by  the  company,  at  1ml  hi  a  court  of  equity. 
#.  /•  0».  t.  (fan*  289. 
17*  Failubb  to  Indobsb  Pbxob,  Inburancb  too*  Pouor  n  Facts  oi 
r any,  and  not  of  the  aaierort,  where  the  company  haa  bean  duly 
by  the  assured  of  the  existence  of  the  prior  insurance.    JUL 

It.  lmTBANCB  OOMFAJTT  IS  LUBU  FOB  Ix» 

directly  by  fire,  without  regard  to  the  precise  time  when  the  tfeeft 
Nmmmwkr.  L.  &  L.  F.  &  L.  Ins.  Co.,  608. 
IS.  Affihavixs  ivd  Accounts  of  Loam,  Cobbtjtusdni  Pimotbabt 

TOBKHBID  BT  InBDBBD  TO  OOMPABY,  ABB  KVIUBNUB  that  the 

haa  complied  with  the  poliey  in  this  respect,  bat  are  not  evident 
favor  mpon  the  amount  of  Loss.    Id. 

■H  Iw  Aaaoat  on  Oral  Contract  or  Insttbanob,  where  it  appeared 
plaintiff's  agent  had  prepared  a  general  application  and  sent  It  to 
ants'  agent,  who  said  he  would  take  two  thirds  of  the  risk,  whereon  the 
two  met,  and  the  amount,  rate,  and  tune  of  msnrano*  was  agicsfl  em  be- 
tween them;  that  the  two  agents  had  running*  accounts  with 
and  settled  once  a  month;  that  the  same  afternoon  the  property 
stroyed  by  fire,  and  the  defendants*  agent  then  eaued  upon  the  plaintiff^ 
agent,  and  said  he  did  not  consider  the  risk  oompleted:  HM,  that 
was  evidence  for  the  jury  of  s  contract  of  insurance,  which  began 
diately.    Bombom  ▼.  FkrtmnCe  Int.  Co.,  419. 

fL  OmcmM  or  Iksotahci  Oomfatc 

Solybnt  Oosdtbos;  they  abould  use  diligence  in  keeping 
informed  as  to  its  ability  to  pay  its  risks,  and  only  in  oases  of  negligence 
in  this  respect  should  they  be  held  guilty  of  fraud  in  issuing  policies 
taking  notes  in  payment  of  premiums.    Brown  t.  DonmeU,  966» 

sa\  Conditions  Subsbqubbt  xbbd  hot  bb  Sbt  out  zb  Dbolabatjost 
a  policy  of  insurance.    Forbu  t.  A.  M.  L.  In*.  Co.,  36U 

toCoNTBAOis,  7|  BojuriT,  S;  Bvidbnub,  ft;  Statutb  of  Teatoh,  4}  TvYr* 

7. 


INTEREST. 

Intbbbbt  it  Lbqal  Batb  zb  Beats  whbbb  Aotjdw  n  Bbovbbt  WU  bb 
Allowbd  on  a  promissory  note  made  and  payable  in  fittftfltF  state,  with* 
out  any  stipulation  as  to  interest,  although  such  rate  is  leas  thautho  legal 
rate  in  the  state  where  the  note  is  made  and  payable*    Aferr*  Mm> 

86ft. 

See  Executions,  4;  Usubt. 

INTERPLEADER. 

h  Bill  of  Ibtbbpt.bat>bb  dqbb  hot  Lib  by  Shbmff  abaibbt  Sbvbbai  Gbbps* 
tobs,  who  claim  properly  which  he  has  taken  on  execution,  to  litigate 
their  rights  as  between  themselves.  His  remedy  ia  by  application  te 
the  summary  jurisdiction  of  the  court  from  which  the  process  issues. 
Pother  t.  Barker,  789. 

B.  If  Plaintiff  in  Bell  of  Intebplbabbb  Sxatbs  GAnwUoh  shows  that 
one  of  the  defendants  is  entitled  to  the  debt  or  duty,  all  tho 
may  demur.    Id. 


thenmBOymdiepcta.     Id. 


intoxicating  liquob& 

8m  Arrest,  2. 

JEOPARDY. 
See  Chntmax.  Law,  1,  X 

JUDGMENTS. 

by  Default  nr  Rbgrtlably  Entered  n  *■  Bnsore  *■  A« 
Other,  as  far  as  respecti  the  power  and  jurisdiction  of  theoonrt,  m  de- 
claring thai  the  plaintiff  is  entitled  to  recover,  though  the  ainount  ol 
recovery  in  tome  cam  ramaina  to  be  ascertained  by  a  Jury,    flue*  r. 


ft  Entry  of  Judgment  n  Docket  n  Bvidebkjr  of  the  Judgment,  but  ii 
not  the  Judgment  itself.    JKcasy  y.  Hmsdak,  450. 

&  Beatutb  BiQuzBaro  Entry  of  Judgment  in  Docket  of  Justine  of  the 
peace  ie  directory  merely.    Id. 

4*  Docket  n  Best  Evidence  of  Judgment,  but  if  it  has  not  been  entered, 
the  minntee  or  mfnMW*,w^,M11*  of  the  jnetiee  made  at  the  time  of  giving 
Judgment,  and  filed  with  the  papers  in  the  cause,  is,  when  proved  by  the 
justice,  competent  evidence  of  the  Judgment.    ItL 

ff»  WnniOoon  Ordered  Judgment  and  Directed  its  Cube  to  Assess 
Amount,  and  the  clerk  draughted  a  judgment,  leaving  blank  spaces  for 
the  amount  of  the  judgment  and  for  the  costs  to  be  inserted,  but  did  not 
fill  these  blanks  up  for  fourteen  months,  and  then  during  a  vacation  of 
the  court  he  filled  them  up,  it  was  held  that  as  to  the  costs  he  had  e>  right 
to  fill  that  in  at  any  time;  that  the  omission  was  a  palpable  omission 
which  eould  be  supplied  by  the  court  at  any  subsequent  term.  If  the 
clerk,  in  vacation,  exercised  this  power,  it  ie  only  an  irregularity  which 
cannot  be  attacked  in  a  collateral  proceeding     lAmd  y.  Adam$,  123. 

&  Mistake  of  Cleee  nr  Entering  Judgment  n  Ho  Ground  fob  Reversal 
where  there  exists  anything  in  the  record  by  which  it  can  be  corrected. 
Application  to  amend  should  first  be  made  in  the  court  below.  Dodder. 
Coeds,  150. 

7.  Clerk's  Failure  to  Allow  Admitted  Credit  qe  Judgment  u  Or.EEirui, 
Mmtjuiuue  oelt,  and  is  not  an  error  available  for  reversal  m  the  appal* 
late  court,  without  baring  first  moved  for  its  correction  in  the  court 
below;    Id. 

§•  Tobt  n  Merged  nrao  Judgment  which  is  based  thereon.  An  assignment 
may  be  made  of  such  a  judgment.  The  airrigntm  may  sue  thereon  in  his 
own  name,  and  recover  the  amount  of  it  from  the  sureties  on  the  official 
bond  of  the  officer  who  committed  the  tort    Oharlm  r.  Hastim,  148. 

t.  Judgment  against  Officer  tor  a  tort  committed  in  bis  official  capacity 
is  only  a  liquidation  of  the  damages,  and  is  not  a  bar  to  a  prosecution  to 
recover  its  amount  from  the  sureties  of  the  official  bond  of  the  delin- 
quent.   Id. 

ML  Where  Focal  Judgment  has  been  Rendered  fob  Defendant,  Jues> 
oxal  Power  m  Exhausted;  and  nothing  remains  to  be  done  but  to  tax 


MS  Inn. 

the  costs,  which  requires  merely  the  exercise  of  ministerial 
the  ooeti  are  taxed  and  adjudicated  at  the  aame  tana,  cifhi 
satisfied  may  except,  but  not  so  if  taxed  afterwards  when  the  party 
aeleota  hia  tribunal;  and  both  partiea  moat  submit  to  ite  dawiainn.  Aey- 
herd  v.  Rarnd,  225. 

11.  Acts  or  Court  or  General  Jurisdiction  are  Presumed  to  nOonRRcri 
thia  presumption  is  rebutted  if  its  record  discloses  that  the  svidoma, 
which  is  the  basis  of  such  jurisdiction,  and  which  must  appear  el  record, 
waa  never  before  the  court.     Turn*  v.  WXknm,  117. 

UL  Courts  will  hot  Render  Judgments  against  PERSONS  UPON 
ttvb  Nones  until  every  legal  requirement  to  make  suoh 
has  been  fully  complied  with.    Id. 

IS.  Judgments  are  Binding  uwh  and  Ooholubivx  against  parties 
privies  only.    Upcomb  v.  PottcU,  651. 

14.  Parties  Bound  by  Judgment  Include  All  Persons  havdxq  Bn 
Contest  Proceedings  in  the  cause,  to  make  defense,  to  adduce 
cross-examine  witnesses,  and  to  appeal  from  the  decision  when  an  appeal 
lies.    Id. 

15.  Term  "Pbiviis"  Includes  Those  Who  Claim  under  on  nr 
Parties,  or  who  stand  in  mutual  or  successive  relationship  to  the 
rights  of  property;  as  administrator  and  intestate,  executor  and 
heir  and  ancestor,  donor  and  donee,  etc.    Id. 

IS.  No  Privity  Exists  between  Executor  or  Administrato*  ahd  Ha 
Surety  oh  his  OfFKJLiL  Bond,  and  the  latter  is  not  concluded  by  a  Judg- 
ment against  the  former  in  the  absence  of  any  special  stipulation  to  that 
effect  in  the  bond.    Id. 

17.  Holder  or  Judgment  Lien  upon  Real  Property  d  hot  Pubohassb, 
and  is  not  protected  as  a  purchaser  under  the  registry  laws  of  lows.  If 
he  purchases  land  under  his  judgment,  the  purchase  does  not  relate  bask 
to  the  attaching  of  the  lien.  It  is  effective  only  from  the  time  of  the 
purchase.    Seeven  v.  Delashmutt,  139. 

IS.  Motion  in  Abbbst  of  Judgment  can  only  be  made  on  aocount  of  some 
intrinsic  defect,  apparent  on  the  face  of  the  record,  which  would  render 
the  Judgment  in  the  case  erroneous.    State  v.  Otorvar,  275. 

19.  Illegality  or  Grand  Jury  Which  Presented  Indictment  cannot  be 
taken  advantage  of  on  motion  to  arrest  judgment;  suoh  objection  mnst 
be  pleaded  in  abatement.    Id. 

80.  Complaint  on  Foreign  Judgment  ib  Bad  on  Demurrer  if  it  sets  out 
merely  the  copy  of  the  record  of  the  judgment,  but  none  of  the  pleadings 
in  the  cause,  and  does  not  in  any  manner  disclose  what  waa  the  cense  of 
action  or  the  subject  of  controversy.    Ashley  v.  Laird,  67. 

lee  Assignment  op  Contracts,  2;  Bankruptcy  and  Insolvency,  8;  Cos?* 
stitutional  Law;  Contbacxb,  8;  Equity,  4,  8,  8;  Sieuutuiib;  Jvbsb- 
nBonov}  Pleading  and  Practice;  Suretybhif,  8*  4}  Trover, 

JUDICIAL  NOTICE. 
See  Corporations,  14;  Evidence,  L 

JUDICIAL  SALES. 

Upon  Sale  of  Land,  Void  tor  Irreoularity,  Owns*  will  hot  eh  A&» 
lowed  to  recover  the  land  and  retain  the  purchase  money,  and 


Index.  SIS 


Mi  aqpliy  a*  mtataUktnd  under  the  name  of  oompsftaatlon,  or  by  sub- 
stituting Ilia  purchaser  in  the  place  of  the  creditor*  whose  debts  he  hie 
paid,  or  by  giving  him  the  benefit  of  the  mortgage  whfoh  hie  money  hie 
paid  oft;  ie  not  material.    ValU  v.  Fleming,  657. 

See  Rxscutobs  ahd  AmamsraAXOBs;  Ivbahitt. 

JURISDICTION. 

OOOTsT   HATDra   JUBUUUUTIOJI    OF    PaJKTUB    AHD   8DVB0T*MATTHB   WILL 

hot  Ihojuxbs  wunm  Ekfheb  Pabtt  has  Surmnm  Pbopibtt  hi 
the  Jnriediotion  to  respond  to  the  judgment.  Mareh  r.  JB,  R.  R.  Co.,  718. 
Oomr  has  Jubisdidtion  to  Rbhdbb  Valid  Judomxnt  against  Fon- 
hwh  CkmroBATiDV  whioh  haa  appeared  generally  by  attorney,  or  which 
has  been  served  with  process  according  to  the  law  of  the  state.  Id. 
Cibtiorabi;  Cbuonal  Law,  13, 14;  Equity;  Eabuutobs  ahd  Anton* 
ibtbatobs,  7-0;  Hwhwatb,  2?  Judombhts;  Plbabotg  AHD  Pbaozbdu, 
11}  Pbobatb  Goran. 

JURY. 
See  Ordonal  Law,  4,  5;  Ihsubahob,  IS;  Judombhtj,  IflL 


JU8TIOES  OF  THE  PEACE. 

1*  Aon  of  Juwjub  of  Pmacob  Riquibbd  to  n  Phiobubp  bt  Hot  from 
the  beginning  to  the  end  of  a  suit  are  judicial,  and  involve  only  that  re- 
sponsibility whioh  attends  all  judicial  officers.     WeriMmer  v.  Howard, 


%  Juanon  of  Pbacb  Aon  nr  Judicial  ahd  hot  Mihistbbial  Cafaottt  nr 
lesoTHO  Euuutjdh,  and  he  is  therefore  not  liable  in  an  action  for  dam- 
ages for  leas  occasioned  by  his  failure  to  make  the  writ  returnable  in  tie) 

a,    Id. 

Sea  Judummstb,  8,  A 

JUSTIFICATION. 
SeeExsouTiONB,  29,  80;  Slandbb;  Tbbbpasb,  H 

LANDLORD  AND  TENANT. 

has  No  Action  against  Lhssob  fob  Pulling  down  Pabtt* 
wall  and  the  diminishing  of  the  area  of  the  leased  premises  by  the 
owner  of  the  adjoining  lot  and  building,  with  whom  the  lessor  made  an 
agreement  authorising  him  to  hare  the  party-wall  raised  to  a  stipulated 
height,  and  to  have  it  continued  in  a  straight  line  lengthwise,  for  this 
agreement  does  not  authorise  the  acts  complained  of,  and  the  lessee's 
remedy  therefor,  if  any,  is  against  the  adjoining  owner.  Bamgher  v. 
!THs*it,279. 
I.  On  Who  Cuts  Hat  of  Ahothhb,  ahd  Puts  It  nr  Lattbb'b  Hash, 
under  an  agreement  that  it  is  to  be  divided,  and  half  of  it  given  to  him 
for  Ida  services,  has  the  rights  of  a  tenant  at  will}  and  such  rights  oon* 
thme  until  the  tenancy  is  tenninated  by  proper  notice,  or  the  properly  is 
removed,  if  such  removal  is  made  within  a  reasonable  time.  After  the 
hay  is  divided,  the  tenant  may,  within  a  reasonable  time,  enter  and  re- 
move it  in  a  reasonable  manner,  doing  no  more  injury  than  is  reasonably 
to  obtain  and  carry  it  away.     WkUe  v.  BhoeU,  281. 


844  Iron. 

&  br  loan  of  8tou  cm  Wabshoubb  tebbb  »  Ho 

that  the  bufldinf  k  oafe,  wall  built*  or  fit  lor  any 

t.  Tof/tad;  229. 
4  Tbhaht  Takbb  Risk  of  Futubb  Oohdbioh  of 

bound  to  keep  them  in  repeir9  in  the  abeenoe  of  any  apodal 

on  the  subject    IcL 
ft.  PBomn  to  Bbfaxb  Lbasbd  Pmmim%  Masb  bt  Linu»  W: 

WHO  No  Imoal  OBT.iOATKm  to  make  repeira,  k  with— ■ 
wnot  rapport  an  action.    /& 

Bee  Oonoura;  Equity,  1j  Bvuj— ta\  6|  Ldob\  L 

LABGEBTY. 
See  Cbimihal  Law;  8-14. 

LAWS. 
8m  Ouottat  Law;  Oomruor  of  Lawi; 


See  Lahdlord  akd  Tbhar. 

LEGATEES. 
See  Wills. 

LEGISLATURE. 
See  Taxatioh. 

LBamMAor. 

Bee  Pabxnt  ah©  Child* 

LEVEES. 
8m  Easbhbhts,  1;  Loss,  L 

LEVY. 
See  Ejjbuutiohb. 


rw;HCK<>; 


to  Estbb  our  Lahd  ahd  Gut  ahd  Gabby  awat 
gins  by  virtue  of  a  verbal  contract  lor  the  sale  of  atanding 
to  be  eat  and  severed  from  the  freehold  by  the  pnrnhtafir,  k  revocable, 
m  far  ae  it  relatea  to  timber  not  cut  at  the  time.    Qtim  v.  8hmm^  S7& 

8m  Exboutobs  ahd  ADHnasTBAxoRa*  6-7;  Taxatioh,  & 

UEK& 

L  Lbasb  fob  Tbbm  of  Ybabs  k  personal  property,  a*jdts*vcaeto  of  emch 
property  haa  no  general  lien  upon  it  lor  unpaid  pmrliaan  BMawj  sfsar  k* 
haa  parted  with  the  possaarion.    Cade  v.  Brow*lm>  9& 

B.  OOHTBAOTOB  DOBS  HOT  WaIVB  BlQHT  TO  FttB  MBOHAHKaf  LlBH  BT  t*» 

eeivmg  from  the  owner  of  theboildingaproiniaaorynotetetteaBaoaBt 
due,  payable  at  a  time  beyond  the  expiration  of  the  period  wftkfaa  whkh 


ft*  fti  repaired  *•  fDa  Mi  lien,  bat  within  ana  period  am  vM*  aril 
be  oonunenoad  to  enf  oroo  the  ban.  The  ta*±ig  of  tha  note,  at  inert 
panda  the  right  of  action.    McMmrraf  t.  fta/fcr,  OIL 

&  RAimcnr  havb  Loot  fob  thbzb  8sbyicbs  oh  Lom  Ramst    Jfar* 
twyto*  ▼•  -W«*>  627. 

4*  lUmra's  Lcnr  fob  8bbtiob*  d  Waivbd  ae  to  eo  mnoh  oltho  oott  of 
transportation  of  rafte  aa  axooedi  the  earn  nioaawry  to  pay  off  thair 
man  at  the  plaoo  of  delirery,  bat  ezisti  for  such  latter  ammv  where  the 
agreement  for  tranaportation  atipnlatea  that  the  ownamenonld  "randan 
money  enough  to  pay  off  tha  man  within  twenty-four  boon  after  the  de- 
nVatyof  tha  said  lumber  to  mar ket,  the  balanoa  of  the  money  to  be  paid 
after  tha  tamber  ia  aold  and  eetimated  or  meaeured."  Id. 
BQtrnrr,  6;  Juimmma,  17;  Moktoaobb;  Sals*,  «»  4;  Xbbsbb,  a*  4j 

VxKnom  amd  Vbydbb, 

LIFE  ESTATES. 
Sea  Miimnp  Womb*,  & 

XJFB  INSURANCE. 
See  I*aoBAnm 

LIMITATIONS. 
See  Statutb  or  LnOTAnonm* 

LITERARY  PROPERTY. 
Sea  Oofymqhx. 

LUNACY. 
Sea  LfaiHTrr. 

MALPRACTICE. 
Sea  NBOuoraox,  3; 


MANDAMU& 

ICavnaiEBB  n  Pioni  Ruddy  to  Coxfbl  Olbbx  to  Affbotb  Owmu* 
Boom.  ThatitiatotheciffioeiaiiotneoeBBarflymTolTed.  0afcft  y.  Jfcw, 
40. 

MARRIAGE  AND  DIVORCE. 

L  Habbiaob,  by  Law  of  Natubs,  m  CoMmvutm*  by  CVihabkatioh,  by 
ooneant,  for  an  indeflnite  period  of  time,  for  tha  prooroation  and  bringing 
np  of  ohfldren;  although  a  mere  oaaual  oommaroa  between  tha  aazaa  doee 
not  eonetitate  a  marriage  by  anon  law.    /oJmton  t.  Johtmm,  60S. 

&  Fbbmabbbot  m  KOT  Ebbhtxai.  Elbmbht  OF  MaBUAAB  by  the  law  of 
nature.    Id. 

H  Mabbxaob  n  Valid  Evkrtwhkrb,  whan  valid  aoeordmg  to  tha  law  or 
onatom  of  the  plana  where  it  ia  contracted.    Id, 

4  UfOH  IeBPB  OF  Iff AB.B1A0B  VBL  HOB,  PBCLA»ATBOK»  OF  At.I.BOBD  HUBBABP, 

Dbgbaibd,  that  he  waa  nerer  married  to  alleged  wife,  are  admiatible  ta 
diaprora  the  alleged  marriage,  and  likewiee  hie  wOl,  oontanring  daolara* 
tiona  to  the  aame  effect.    Craqfwrd  v.  Blackbwn,  328. 


i.  Ukw  Qiimikw  or  Mabbiaob  til  war, 
Thkmbbltb,  if  floceased,  that  they  were  o 
they  were  made  ante  ttem  motem,  an  admissible  evidence  of  the  fret  ea» 

i.  Abhbt  sr  Pluhtdtf  10  Pboiosb  of  sjabbtaqb  cabyot  bs  Swwi  by 
bar  in  an  action  for  breach  of  promise  of  marriage,  by  evidence  of  bar 
aeti  in  preparation  for  the  marriage,  made  without  the  knowledge  of  me 

ejeBs^B)RBSBBisHBBns>sn)        ^aveBsssMPssB  w  o   ^^^^^Bj^BB^ssp   ojPerAe) 

MARRIAGE  CONTRACTS* 
80a  Hunan*  aht>  Wn 

MARRTKT)  WOMEN. 

I,  MUBD  WOMAN'S  DEBTS  WILL  HI  TSXWOMCKD  IB  BfgDTJFT  AAlDir  B 

Sbyabatb  ItoATB  or  its  inoome,  to  the  extent  to  whioh  her  power  of  db- 
poaml  may  go,  when  they  are  exptossly  charged  upon  the 
or  expressly  contracted  upon  ita  credit,  or  when  the 
to  iti  benefit  or  to  enhance  ita  value.    Wttard  v.  Eattham,  908. 
a;  m*«wi>  Woxab's  Cobtbaots  or.  Subxttshif  will  hot  bb 
Equity  against  bar  asperate  estate,  unless  charged  vpon  it  by 
instrument.    Id* 

S.  HUBBABl>HASljnBBTATBIH8LAvB8<)WBTO 

and  upon  hia  death  the  alaTea  go  to  the  heir  at  law  of  the  wife. 
t.  Dwbfai  176. 

4,  flBTABSTB  EbTATB  OB  FBMB  COTBBT  D0IXB8  FROM  HZB  QbBBBAI 

in  this;  that  in  her  separate  estate  the  husband  has  no  rights  resulting 
from  the  marital  relation,  while  in  her  general  estate  he  ham,  Id. 
ftw  Tbmb  Covert  is  hot  Bouhd  bt  Cotbbamtb  or  Wabbabtt  oontained  m 
the  joint  deed  of  herself  and  husband  conveying  his  estate,  and  is  not 
estopped  at  law,  by  such  deed,  from  afterwards  acquiring  an  mist  est  hi 
the  land  adverse  to  the  interests  of  the  grantee.  Or^Smr.  glejlafif,  Sit. 
See  Coxfuor  of  Laws,  9;  Husband  aitdWir;  Mobtoaqes,*;  Hbolbmbxbv 

8-6;  Pktsigians;  Statutb  or  LnarAnoBn,  S» 

* 

MARSHATA 
SeeRswABDS. 

MASTER  AND  8ERVAHT. 

1.  Ekflotbb  is  Boubd  to  Usb  All  Rbasonablb  Pbboautiobb  bob  Sabbr 
of  those  in  his  service,  by  providing  them  with  suitable  machinery  and 
keeping  it  in  such  condition  that  it  will  not  endanger  their  safety;  and 
he  is  also  bound  to  keep  bridges,  passage-ways,  or  ladders  which  it  bj 
necessary  for  his  employees  to  use  in  going  to  or  returning  from  labor, 
safe  and  convenient.    Burnett  v.  Lacoma  if.  Co.,  212. 

1  Master  is  Liablb  to  Sbbvant  bob  Ibjubt  Caused  bt  Mastbb'b  Nbq- 
LIOBnob  and  want  of  ordinary  care,  when  the  defect  oansing  snob  injmry 
was  known  to  the  master  and  not  known  to  the  servant.  Bat  if  the  de- 
fect is  known  to  the  servant  and  he  still  ohooses  to  remain  in  the 
he  saromos  the  risk,  and  cannot  reoovor.    Id* 
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y/haamBMKtAjF^B  Nbolbot  Oobtbibutbd  to  Ijutjbt,  ho  «ml  mw« 
therefor  in  in  action  against  the  master.    Id. 

Dbolabatioh  nr  Aonov  agaikst  Mabtbb  fob  Ik jubt  to  Sbbtajtt  mob* 
Allbob  that  the  defect  which  caused  the  injury  was  unknown  to  the 
plaintiff,  and  that  it  was  known  to  the  defendant,  or  by  the 
proper  care  and  dilifance  might  have  been  known  to  him.    Id. 

See  Leeks;  NsaLioizfOB. 

MAXDCBL 

8ee  Ruuutiobb>  BL 

MECHANIC8  HEN. 
8ee  Lnora,  2;  Tmom,  %  4 

MERGER. 

8ee  fBAVBOUHT  OoaTVBYAHGBl,  1|  JUDGMEBTS,  l 

MINORS. 
Bee  CKriSKajr  in  Wabdj  Pabbmt  iid  Ona 


Aooorora;  4s  Boors*,  8;  Bouhdabibs,  1|  Roomr,  8|  Inooaon^  S+  e\  % 

14;  Jummbotb. 

MORTQAOEa 

1«  Uibib  Rboobdzbo  Aor  or  Iowa,  Mobtgageb  n  Pbotbotbd  AOAiBVf 
Uhbsoobbbd  InTBUMxm  hi  the  seme  way  ae  fa  a  purchaser.  Sonars 
t.  DefaaliiMffi  189. 

&  Mobtqageb  n  hot  nr  Pbtvity  with  Mobtqagob,  who  fa  also  an  exoou* 
tion  debtor,  unless  the  mortgage  was  made  after  the  ezecntion  had  be- 
come a  lien  on  the  property.    Nail  v.  Granger,  462. 

&  IfOBTOAOB  KlJUUTED  BY  MaRRTBD  WOMAK  TO  SbCUBB  PATMBHT  OF  PUB- 

ohasb-m onet  of  lend  conTcyed  to  her  is  void,  and  a  sale  under  ezecntion 
against  her  of  the  equity  of  redemption  passes  no  title  or  interest  In  the 
land.  Pike  v.  Clark,  698. 
a.  Ihbtbumbht  Which  ib  not  Mobtoagb  ob  Pledqb  but  Mbbb  Naked 
Powbb. — A  writing  given  by  a  debtor  to  his  surety  for  the  debt,  which 
provides  that  on  the  debtor's  failure  to  pay  the  debt  within  thirty  days 
the  surety  may  take  immediate  possession  of  the  goods,  eta,  in  the  debt* 
or's  possession  in  the  store  and  premises  occupied  by  him,  and  out  of  the 
same  to  sell  so  much  as  will  pay  the  debt,  and  a  reasonable  compensation 
lor  his  services  the  surety  to  redeliver  the  balance  to  the  debtor— Is  not 
a  mortgage,  for  it  does  not  purport,  in  any  way,  to  change  the  title  to 
the  property.  Neither  fa  it  a  pledge,  as  no  possession  was  given  with  it. 
It  fa  a  mere  naked  power,  not  coupled  with  any  present  interest,  and 
cannot  operate  to  give  the  surety  any  rights  in  the  property  itself  until 
reduced  to  possession.  The  lien  of  an  attachment,  therefore,  levied  be* 
fore  possession  taken  under  such  an  instrument,  must  prevail  over  it 
IMnet  t.  BaH.  444. 


i.  To  Redeem  Mortoaqb  on  Fborbtt  of  Raiwmd  Oqhfavt; 
DiffUUERT  States,  the  entire  mortgage  must  bo  redeemed,  as  tut 
gagee  has  a  lien  upon  every  part  of  the  railroad  to  Neon  every  part  of 
the  debt.     Wood  v.  Goodwin,  259. 

i.  I»  Mortgage  Dm  Matures  at  Successive  Periods,  and 

goes  into  possession  for  default  in  payment  of  portion  first  due,  the 
gagor  will  not  be  permitted  to  eject  him  without  paying  aU  that  ia  das, 
and  depoaiting  money,  or  otherwiae  providing  for  the  payment  of  the  re- 
mainder aa  it  ahaU  beoome  due.    Id. 

See  Adverse  Possession,  1;  Deeds,  1-3;  Estoppel,  7;  Rxboutsotb,  2^  3X 
97;  Fraudulent  Conveyances,  1,  8;  Nones,  2;  ScRSiissur,  ft;  i, 

MULTIFARIOUSNESS. 
See  Partition,  S. 

MUNICIPAL  CORPORATIONS. 
See  Highways;  Oman  and  Omens,  S;  TaTiT— r,  7. 

NAMES. 
See  Bonds,  8. 

NAVIGABLE  WATERS. 
SeeWi 


NEGLIGENCE. 

L  Watckmaeer  Who  Receives  Watch  *>  Repair  worn  Bam  kboondts 
use  ordinary  diligence  In  its  saf e-keep£n&  and  la  liable  for  Hi  value  if, 
thxtm^hianegligenoe,  it  ia  stolen  from  him;  and  any  snmdne  for  repairs 
fa  subject  to  the  same  law,  being  payable  or  not,  as  the 
guilty  or  not  of  the  want  of  ordinary  diligence.  Hazard  ▼• 
685. 

%  Demand  job  Watch  Lett  with  Watchmaker  ion  Repairs,  and  Stolen 
from  Him  through  his  negligence,  fa  not  necessary  before  bringing  sail 
for  the  value  of  the  watch,  as  the  law  requires  no  man  to  do  a  vain  and 
nugatory  thing.    Id. 

%  Ax  Common  Law  and  under  Cods  of  Indiana,  Husband  and  Win 
must  Join  in  suits  for  injuries  by  third  persons  to  the  person  of  the  wifej 
and  the  husband  can  settle  and  release  such  actions,  at  least  when  brought 
for  injuries  to  the  wife  by  malpractice.    Long  v.  MorrUom,  72. 

4.  Where  Action  is  bt  Husband  or  Mastbb  ob  Parent  for  their  indi- 
vidual losses  respectively,  occasioned  by  tortious  acts  towards  the  wife, 
infant  child,  or  servant,  the  individual  Buffering  of  the  immediate  subject 
of  the  wrongful  act  cannot  be  taken  into  account  in  the  assignment  of 
damages.    Id. 

1  Two  Actions  Lib  fob  Pbbsonal  Injuries  to  Married  Women,  Infants, 
and  Servants:  one  by  the  husband,  father,  or  master  for  the  loss  of 
service,  etc.;  the  other  by  the  husband  and  wife,  the  infant,  or  earvant 
for  the  personal  injury.    Id. 

I.  In  Action  job  Damages  iob  Personal  Injuries,  where  the  undisputed 
facts  fail  to  show  that  plaintiff  exercised  due  and  reasonable  care  at  the 
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time  of  reoeiving  the  injury,  the  court  ihoiild  instruct  the  jury  that  ho 
eannot  reoover.  Gemett  r.  M.  A  L.  B.  B.  Co.,  422. 
Fasbbnqeb  nr  Ratt.b<ut>  Cab  m  Wanton  a  in  Qbdoubt  Garb,  if,  know* 
ing  that  the  train  is  in  motion,  ho  goes  out  on  the  platform  of  the  car, 
end  steps  therefrom  upon  the  platform  of  the  station  while  the  ear  is  still 
in  motion,  and  he  oannot  recover  from  the  railroad  company  for  an  injury 
resulting  therefrom.    I<L 

Banxjeuptot  and  Insolvency,  2;  Common  Gakbxbrs;  BuuuTiONa,  16; 
Insubangb,  21;  Masteb  and  Servant;  Phthzozaxs;  Tbsbfasb,  I. 


NEGOTIABLE  INSTRUMENTS. 

1.  In  Indiana,  PMnoMOBr  Nora  payable  in  a  bank  within  the  state  only 
are  placed  upon  the  footing  of  bills  of  exchange  and  governed  by  the  law 

4tts^ws> %seesssif>SM)        mSi'ssvvv    we  a^o^ABBjSjSSjon>  sta    #s7# 

"S.  Person's  Nora  Mads  Payable  to  Htmsbl?  n  notNbootiablb  Paper,  is 
not  possessed  of  the  attributes  of  a  bill  of  exchange,  and  of  itself  creates 
no  legal  liability  ♦    JfcUty  v.  SaUler,  172. 

JL  Koti  Payable  to  Maker  and  Ltoobsed  bt  Him  to  Another  mat  bi 
Admitted  as  Evidence  of  previous  indebtedness  of  the  maker  to  the  in- 
dorsee, but  it  must  be  averred  that  it  was  executed  with  the  intent  of 
binding  the  maker  for  the  payment  of  such  indebtedness.    IcL 

-4.  Maker  is  Liablb  oh  Nora  Indorsed  bt  Agent  ovCobpobation  in  an  ac- 
tion by  the  indorsee,  if  such  agent  had  authority  to  transfer  the  property 
of  the  corporation,  though  he  may  have  had  no  authority  to  bind  it  by  a 
contract  of  indorsement.    Brown  v.  DowneU,  266. 

4k  Stipulation  in  Promissory  Nora  that  Property  of  Debtor  shall  be 
sold  without  the  benefit  of  appraisement,  in  the  event  of  non-payment  at 
maturity,  is  one  which  will  not  be  enforced  by  courts.  Xevidb  v.  Walker, 
187. 

41  Ihdobsement  as  Follows:  "I  assign  the  within  note  to  M.  to  secure  him 
as  security  to  N., n  is  sufficient  to  vest  the  title  to  the  note  in  the  indorsee, 
and  he  may  again  assign  it    Bowe  v.  Haines,  101. 

7.  IndobsbmeotExpbbssinq  Object  tor  WmcnTBA^ 

affect  its  validity  if  the  indorsement  is  absolute  and  unconditional.    Id, 

€•  INDORSEMENT  OF  NEGOTIABLE  NOTE  IS  NEW  CONTRACT  BETWEEN  PaBTIES; 

and  if  such  note  is  made  in  another  state,  by  a  citizen  of  such  state,  and 
is  payable  at  a  certain  place  in  said  state  to  a  citizen  thereof,  who, 
before  maturity,  and  before  the  institution  of  proceedings  in  insolvency, 
indorses  it  to  a  citizen  of  Maine,  the  indorsee's  rights  are  not  affected  by 
a  discharge  of  the  maker  under  the  insolvent  laws  of  such  other  state. 
Ftkh  v.  Bugbee,  203. 
*•.  Pbesentation  on  Negotiable  Instruments  fob  Payment. — Certificate  of 
protest  showed  that  the  notary  public  presented  for  payment  the  drafts 
sued  upon,  to  a  person  in  an  adjoining  office  to  that  of  the  acceptors 
(defendants  here).  The  acceptance  showed  them  to  be  payable  at  the 
office  of  said  acceptors  in  New  York.  The  certificate  also  showed  that 
the  notary  public  inquired  for  the  treasurer  of  said  acceptor,  of  said 
person;  that  said  person  informed  the  notary  public  that  said  office  was 
closed  and  removed  to  some  place  unknown  to  him;  the  certificate  further 
Am.  Dec.  Vol.  LXXVH-64 
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showed  that  the  notary  public  made  other  and  diligent 
riec  for  said  omM  and  officer,  bat  ooald  not  find  the  tame.  It  did  net 
■how  in  express  terms  that  the  notary  pablio  went  personally  to  the  ofiee 
or  bailding  specified  in  the  aooeptanoe  as  the  place  of  payment,  or  that 
he  found  it  closed.  It  was  held:  1.  That  he  should  have  presented  the 
drafts  at  the  place  of  payment,  and  if  he  found  it  closed  his  certi£ee*» 
should  so  state  the  fact  to  be  of  his  own  knowledge,  and  not  opon  informa- 
tion received  from  another;  2.  That  as  made  the  presentation  operated 
to  discharge  the  indorsers  on  the  draft*.    Oa^r.  D.  4  P.  M.  i?.  Co.,  14*. 

10.  Noras  or  Demand  and  Non-payment  kk*i>  sot  am  Given  to  Indobseb 
who  has  taken  a  deed  of  all  the  makers  property  before  the  note  falls 
due.     Water*  v.  Munroe,  323. 

11.  Notice  to  Ixdorser  of  Demand  and  Non-payment  n  hot  DannD 
wttb  by  a  deed  to  the  indorser  of  all  the  maker's  property  executed  by 

.i.f.--i  v -.-.  U*i  maturity  of  the  note*  and  which  contains  no 
.it  reference  to  the  note.    Id. 
18.  Admission  bt  Indorse*  that  Hi  was  Fully  Indemnified  fob  All 


LiABiLrraES  for  the  maker  most  be  understood  to  refer  to  his  legal  liabili- 
ties, and  cannot  be  understood  to  deprire  him  of  his  legal  defense  to  the 
note,  based  upon  want  of  notice.    Id. 

15.  Oral  Promise  of  Indorses  of  Promdsory  Note  to  pay  it,  made  after 
the  note  is  overdue,  with  knowledge  that  there  has  been  no  demand  and 
notice,  and  of  all  the  facts  in  relation  thereto,  is  a  waiver  of  demand  and 
notice  on  his  part,  whether  or  not  at  the  time  of  making  it  he  was  igno- 
rant of  the  legal  effect  of  the  want  of  demand  and  notice  upon  his  lia- 
bility.    Mattltews  v.  Allen,  430. 

14V  In  Action  against  Makers  of  Promissory  Note,  it  is  not  necessary 
that  plaintiffs  should  have  made  out  a  good  cause  of  action  as  to  all  of  the 
defendants  in  order  to  entitle  them  to  recover  against  those  as  to  whose 
they  made  out  a  good  case.    Hunt  v.  Standart,  79. 

10.  Promissory  Note  Deposited  by  Maker  before  Delivery,  with  one 
who  is  to  deliver  it  to  the  payee  only  on  the  happening  of  a  certain  con- 
tingency, is  enforceable  against  the  maker,  notwithstanding  the  note  Is 
.  delivered  to  the  payee  without  the  knowledge  or  consent  of  the  maker, 
and  without  the  happening  of  the  contingency,  if  it  be  transferred  by 
the  payee  before  maturity  to  the  holder,  who  takes  it  without  notice  of 
the  special  circumstances  under  which  it  came  into  the  possession  of  the 
payee.    Fearing  r.  Clark,  394. 

16.  Bill  or  Note  Indorsed  as  Collateral  Seoumiti  is  an  adequate 
oration  to  enable  a  party  to  sue  thereon,  though  he  advanced  no 
credit  on  the  bill  or  note.    Howe  v.  Homo,  101. 

17.  Evidence  that  District  Attorney  bad  Advised  Magistrate  that 
State's  Evidence  was  Insufficient  to  sustain  a  charge  of  felony  is 
inadmissible,  for  the  plainth%  in  an  action  on  a  promissory  note  in 
which  the  defense  claimed  that  the  note  was  given  in  consideration  of 
compounding  a  felony,  and  introduced  the  magistrate's  record,  showing 
a  discontinuance  of  the  prosecution  shortly  after  the  making  of  the  note* 
Bigelow  v.  Woodward,  889. 

See  Agency,  13,  14;  Banks  and  Banking;  Brokers;  Conflict  of  Law*) 
Estoppel,  6;  Evidence,  12,  16-19;  Executors  and 


bum;  fit  6*  Iaimi;  Loom,  2;  Paymbbt;  8albs; 
TAHxm,  5;  Bubbtismip,  6,  6;  Usubt;  Vbbvob  abd  V] 

NEW  MATTER. 
Sao  Plbadibo  and  Pbaotjob,  KX 

NEW  TRIAL. 

Tbial  to  Enablb  Pabtyto  Rbcovrr  Nomzkal  DAXiOMwiOaalW 
granted.    Bangor  etc  B.  B.  Co.  v.  Smith,  246. 

See  Trovbb;  Plbadinq  abd  Peactigb. 

NOTARIES. 
All  Official  Aon  of  Notabt  Public  should  m  AvrsDrnoATBD  by  bob 

SlGNATUBB  AMP  OFFICIAL  SSAL.     An  affidavit  IB  not  proved  tobaVO 

made  unlets  the  jurat  haa  been  authenticated  by  both  snob  aaal 
aignature.    Tunis  v.  WWtrow,  117. 

NOTES. 
See  Nbqotiablb  Inbtbuhehts. 

NOTICE. 

1.  Wbkbs  Nonci  zb  Rbquxbsd  to  bi  Postid  in  Gubbfiuuuui  Public  Plaobv 

proof  that  it  waa  posted  in  a  public  place  ia  not  enough.    Leweg*$  L  tU 
B.  Co  r.  Bolton,  236. 

2.  Possession  of  Land  ft  Grantor  ib  nor  Noncx  of  any  rights  or  equities 

in  him  to  the  assignee  of  a  mortgage  relying  in  the  faith  of  the  grantor9* 
reoorded  deed*    Bloomer  v.  Hendereon,  453. 
See  Agbnot,  1,  11,  12;  Elections,  3;  Executions,  1%  13;  Insanity,  &-4j 
Judgments,  12;  Landlord  and  Tenant,  2;  Nbootiablb  Ibi 


NUISANCE 

1.  Pbbvbbtino  Wrong-doer  from  CoxxrrnBO  Unlawful  Act  does  not 
constitute  oanse  of  action  for  damages  in  his  favor.  Bangor  etc  B.  B. 
Co.  v.  Smith,  246. 

t.  Forcibly  Pbsvbnting  Railroad  Compabt  fbom  Constructuq  Tback 
ACB088  Public  Highway,  it  having  no  legal  right  so  to  do,  does  not  con- 
stitnte  a  canse  of  action  against  those  interfering,  though  the  interference 
took  place  before  plaintiff  reached  the  highway.    IcL 

See  Highways. 

OFFICES  AND  OFFICERS. 

1.  GOVERNOR  MAT  DETERMINE,  ETEN  AGAINST  DxdBION  OF  BOARD  OF  CaB- 

vassers,  whether  an  applicant  is  entitled  tp  a  commission  or  not,  where 
the  objection  to  his  right  to  receive  it  rests  upon  the  ground  that  a  con- 
stitutional prohibition  ia  interposed.     Qulick  v.  New,  49. 

t,  GOVERNOR,  WHEN  Hb  AsCBBTAINS  THAT  HB  HAS  ISSUBD  OOMRflBSHUT  IS) 

Pbbson  Constitutionally  Ineligible,  may  iarae  another  oranmiasiosi 
to  the  person  legally  entitled  to  the  office.    Id. 


Vaup  ram.  Varas*  mr 

in  tft»  record  «f  sack  tody  in 
laying  oat  a  street  cannot  bo  inquired  into  in  an  action  of  treapaes,  unlit 

ffjiph  fafrmjimMl  fwnd  and  turn  mplkm  m  Anwn  aa  nwuW  A*  prnrtonHiwjB 

null  and  void.    Osy  ▼.  JrasMrart,  272. 
Boa  Aobhoy,  16,  17;  Bans  ahd  Bahkthg;  Bonus;  Cohtraoys,  t;  Oono- 
batjohs;  ELEcnoira;  Bvmvc^fi;  Ihsurahge,  21;  Jtoqxbhts,  9;  Jot- 

Notaries, 


7. 


OPINIONS. 

8ee  Wi 


OEDEB& 
Boa  FLsisaro  ahd  Pbacjiub. 

OUSTER* 

SOO  Go-TBHAHOY. 

PAKENT  AND  CHILD. 

L  Boh  mam  No  Bibbt  to  Lewd  bis  Father's  Goose,  without 
aspressly  given  or  properly  to  be  inferred  from  the  oonduetof 
Johnson  v.  Stone,  706, 

I.  HEARSAY  EVIDENCE  OH  MATTERS  OFPrDIOBBB  MUST  PbOGSBD  FBOM  SOMB 

y«mm  or  Fault  to  which  it  relates,  but  it  is  snffimsnt  that  the  de- 
elarant  be  irfpy^^  by  extrinsic  evidence  with  one  branch  of  the  family 
touching  which  the  declaration  is  tendered.    Ormtfknd  v.  Blackbwm,  S2S. 

&  Ih  Matters  of  Pedigree,  Deglabatsohs  of  Deceased  Mwrwrnn  or 
Family  abb  Admitted,  and  the  term  "pedigree "embraces  not  only 
descent  and  relationship,  bat  also  the  facts  of  birth,  marriage,  and  death, 
and  the  time  when  these  events  happen.    Id. 

4.  Necessity  of  Particular  Gash  toes  hot  Dbtsbmxhb 

DntUBATin-m  oohoerhifo  Pedigree,  bat  they  are  admitted  an' 
evidence  en  such  sabjects  by  the  established  role  of  law,  which,  though 
said  to  have  had  its  origin  in  necessity,  is  universal  in  its  application.  /<£ 

lb  I>bolaxatioh8  of  Deceased  Mboter*  of  Famd/i  BBBAKBDra  Pbdsbrsb 
abb  hot  Ssoohdary  Evidbhob  to  be  excluded  as  not  the  beat  evidence, 
where  a  witness  can  be  had  who  speaks  upon,  the  subject  from  bis  own 
knowledge;  so  Hie  declarations  of  a  deceased  father  are  admissible  in 
•  rebuttal  of  the  testimony  of  the  mother  that  they  were  married,  and  their 
offspring  was  legitimate.    Id* 

0.  Dbolabatiohs  of  Pabshts  abb  hot  Admissible  to  Bastardise  Issue 
if  the  marriage  be  proved  or  admitted.    Id. 

7.  Every  Reasonable  Presumption  is  Indulged  nr  Favob  of  Laom- 
macy  of  Children,  wben  called  into  question,  especially  after  their 
death,  and  after  a  great  lapse  of  time.  Very  slight  oircnmatanees  am 
sufficient  to  authorise  a  court  or  jury  to  find  the  distance  of  a  marriage 
in  such  cases.    Johnson  v.  Johnson,  598. 

!•  Issub  or  All  Marriages  Deemed  Null  nr  Law  abb  Leqitimatb  by 
statute,  in  Missouri;  and  upon  the  question  of  legitimacy,  the  inquiry  is 


dbAm  to  the)  Boers  fact  of  actual  niarriagUj  ns  she  jury  are  msbm  to 
ni^fp*  OTery  mtondmant  in  favor  of  the  logitiinaoy  **  tew  oluflNB^  nee 
necessarily  excluded  by  tlra  proof.    IcL 
Advbbsb  Pobbxbbxob,  5;  Gttabdian  and  Ward,  1, 5;  Hmann^  4,  & 

PABOL  CONTRACTS. 
Costbaots,  8;  Kvidbnob,  6;  Husband  and  WIfb,  lj  Imnuao^  Ml  aw* 

I4WMH8B;  Statutb  of  Pbaudb. 

PABOL  SVLDBBK3L 
8o»  Oammm  Oabhtbws  8;  Dbbds,  1|  LranuoM^  & 

PABXLB& 

ItBASBM  AVP  PBAOEIOB;  SUJtaWHMIP,  2}  TwiaiilfrTHIIIB^M 


pabtteiqn. 

wnubaor  Dbgbbb  PAnrrnoN  where  the  alleged  titles  of  the  par- 
tie*  ere  net  clew,  ejfcdawchlesa  set  aside  a  prior  partition,  made  ha  be- 
half of  a  party  who  has  a  clear  title,  at  the  instance  of  another  party 
Awning  a  donbtfnl  and  controverted  title,    Hamam  ▼.  2>ey,  6Mb 

2.  Complainant  8HCQMI  PABTmoH,  and  going  to  final  hearing  mpaa  the 
nweiteof  hiscaoe,  mast  apply  for  leare  to  eetabliahhk  title  at  law»  if  he) 
desires  hie  bill  retained  for  that  purpose.    Id. 

IV  Bill  nr  Chancxbt  fob  Pabtitidn  of  Land*  Hxxd  is  Common  a  hot 
Mitltifabioub,  where  it  sets  forth  that  defendant  pnrohasod  the.  knde 
at  a  sale  for  taxes;  that  such  sale  is  road;  and  prays  diaoorerj  with  re* 
speofthereeo,  ejultbattto  saine  be  declared  Toid.    Papr.  Web*tr944&* 

oY  Xxjksjtqb  and  Ltaraxxa  of  Dbobasbd  Tbnant  nr  Common,  no*.  Abb> 
1BO  fob  Paktitios  among  themeelres,  may  jointly  files  bill  in  ohanoery 
to  hare  their  interests  in  the  land  set  off  from  that  of  the  co-tenant,   IcL 

a\  Bilx  bob.  Pabtteion  bt  Exxouto*  and  Dbvdjbbs,  who  aek  no  partatiosi 
as  between  themselves,  contains  sonleient  statement  of  reapeetiTe  inter* 
estf  of  complainants  where  it  sets  forth  that  the  nndrrided  interest  was 
dewed  to  the  latter  in  common,  with  the  power,  nevertheless,  in  the 
exeotttor  to  sell  and  dispose  of  the  same.    IcL 

fc  Paseefjos  Pboobxdinos  oannot  bb  Mahtainbd,  nr  **  *— ^  ■"■■—■■■« 
bt  Jcdombnt  Gbbditob  who  levies  his  exeowtion  on  real  estate  of  the 
debtor,  held  in  oomimonwih  others,  before  the  debtor's  right  of  redaxnn* 
has  expired.    Phdp  r.  Palmar,  37S\ 

See  Hombbtbads,  4-5. 

PARTNERSHIP. 

Bxdjtbncb  of  Cbbtain  Facts  Constitvtb  Pabtnnbbm!?*  often* 
depenoji  upon  the  intention  of  the  parties  as  between  tbotneflrrse,  and 
evidence  of  snoh  intent  should  be  recexred  when  any  doubt  exists,  in 
order  to  anoertam  the  role  applicable  ae  to  third  parties*  Jfiiejnr.  Cbnoaj 
103. 
s»  I»  Obdbb  to  Constitutb  Pabtnxbship,  there  mnst  be  a  eommnmity  of 
mteiest  in  the  profits,  and  it  must  be  mutual,  by  which  Is  meant  that 
eaeh  party  has  a  specific  interest  as  principal.    Tali 


854  Ihddl 

8.  Wbxght  ov  Aijtoobxit  ^*itM*  to  Ebtabubbi  that  to  OomxRHDi  Pi 
HXHSHir  even  as  to  third  parties,  each  person  most  hare  an  intoissl  k 
the  profits  as  profits,  and  not  a  stipulated  portion  of  the  profits  as  com- 
pensation for  his  labor,  unless  in  cases  of  fraud,  or  where  the 
least  the  one  sought  to  be  charged,  have  held  themselves  out  as 
to  third  parties.    Id. 

4.  Party  m  hot  Partner,  but  Agent  or  Servant,  even  as  to  third 
if  he  is  not  to  receive  a  part  of  the  profits  in  specie,  but  a  sum  of 
calculated  in  proportion  to  a  given  quantity  of  the  profits.    Id. 

ft.  It  dom  vot  Constitute  Partnership,  where  by  express 
between  the  parties  they  are  not  to  be  partners,  do  not  hold 
oat  to  the  public  as  such,  and  the  business  is  conducted  in  the 
one,  while  the  other  is  to  receive  one  half  of  the  net  profits,  and  in 
sequence  is,  in  the  calculation  of  such  profits,  to  bear  one  half  the 
so  long  as  they  do  not  exceed  the  profits.    Id. 

6.  Evidence  or  Common  Reputation  and  understanding  as  to  who 

proprietors  of  a  certain  shop  among  business  men,  customers,  and 
with  whom. the  parties  associated,  is  not  competent  for  the  purpose  of 
establishing  a  partnership.    Id. 

7.  Written  Articles  or  Copartnership  are  not  necessary  to  constitute  a 

partnership  in  all  its  incidents.    Bttfkm  v.  Buffwn,  248. 

i.  Rial  Estate  Acquired  by  Partnership  d  Held  bt  Partners  as  Ten- 
ants in  Common;  but  the  surviving  partners  may  dispose  of  it  so  far  as 
necessary  to  pay  the  debts  of  the  firm,  and  to  discharge  any  balance  due 
them  on  final  settlement.    Id, 

ft,  Land  Belonging  to  Partnership,  or  to  Individual  Partner,  Pur- 
chased bt  Another  Partner  at  sheriff's  sale  thereof  for  a  partnership 
debt,  is  still  subject  to  levy  for  the  same  debt  if  the  execution  remains 
unsatisfied,  and  equity  will,  it  seems,  regard  the  title  as  unchanged. 
Beans  v*  Qtbxm,  565. 

10.  Land  Purchased  with  Partnership  Funds,  bt  One  Partner  in  bis- 
Own  Name,  is  held  in  trust  for  the  partnership.    Id. 

11.  Partnership  cannot  Maintain  Action  for  Goods  Delivered  nr  Pat* 
kent  or  Article  Sold  to  One  Partner  for  his  private  use,  although 
the  firm  is  thereafter,  but  before  the  goods  were  ordered  and  delivered, 
changed,  without  the  knowledge  of  the  defendants,  by  the  introduction 
of  a  new  partner,  who  was  ignorant  of  the  agreement.     Toy  v.  Ladd,  964. 

12.  Bulb  that  Individual  Creditors  must  First  bb  Paid  out  of  8eparati 
Property  of  each  member  of  firm  before  partnership  creditors  can  resort 
to  it,  has  no  application  in  a  proceeding  by  a  firm  creditor  to  cancel  an 
invalid  assignment  of  such  property  made  for  the  benefit  of  creditors  of 
the  same  class.    Loving  v.  Pain,  108. 

lsX  Firm  cannot  Demand  Payment,  in  the  same  action,  of  two  promissory 
notes  given  by  the  debtor,  and  both  dated  at  the  same  place,  on  the  same 
day,  and  both  payable  to  such  firm  at  the  same  time,  when  it  is  shown 
that  the  firm  was  composed  of  different  persons  at  the  time  when  the 
indebtedness  was  created,  which  forms  the  consideration  of  the  notes. 
Dpas  v.  Dinhgrave,  196. 

14,  Old  and  New  Firm  are  Considered  nr  Law  as  distinct  and  separate 
persons,  with  distinct  and  separate  rights  and  obligations,  and 


creditors,  join  in  the  same  notion  their  asperate  end  fisttnot 
against  a  debtor,    /d. 

cannot  be  joined  as  a  defendant  with  the  wiry  if  lag  pailasm    CkMtr* 
Hyde,  113. 
If.  Ir  Onb  Pabinxb  Dibs  Pbitoinq  Action  against  Fna^ 
oontmnod  against  the  surviving  memben  of  the  Ann.    Je» 

See  Account*  5;  AraNor,  14. 

PATENTS. 
8ee  Pitbud  Lands. 

PARTY-WALLS. 
8ee  Landlord  and  Tbkajte. 

PASSENGERS. 
8m  Common  Oabbxbbs,  7-9;  Nbolmbnob,  7. 

PAYMENT. 

!•   QrBNAflOOVNTD^OYEXTINaiTBmBDBYTAKXNaP*  UJMB 

the  prodnotion  of  the  note,  a  xeeorery  may  be  had  on  the  aooount>    Jfe* 
Murray  v.  ftnyfor,  611. 
JL  Ekbr  Statino  that  Not*  was  Taken  nr  Sbkumbny  of  Account  n 
Ijmujwjuibnt  on  which  to  submit  to  a  jury  the  question  whether  the  note 
wee  taken  in  payment  of  the  aeoount.    I«L 

PEDIGREE* 
See  Pabsnt  and  Child. 

PERFORMANCE. 
See  Sraomo  Pkbiobma]Mb\ 

PERJURY. 
See  Slandsb,  0. 

PERSONAL  REPRESENTATIVES. 

Set  EUBUUTUM  AND  ADlONIlTBATOSfl. 

PHYSICIANS. 

1.  Phthcian  m  Liablb  nob  Damagbs  abbbnoas  Will  vbom  Want  ov 
Skill  at  from  the  want  of  application  of  akilL    Long  v.  Mcrrimm,  78. 

S.  Damagbs  in  AonoN  bob  Malfbaotxqb  nr  Caubino  Dbath  of  Wo&- 
The  following  instruction  ii  correct:  "The  action  is  predicated  upon  the 
injury  to  the  deceased;  and  the  amount  of  damages  should  be  compensa- 
tory for  the  injury,  short  of  the  loss  of  life,  which  the  law  cannot  esti- 
mate. The  jnrymaywettoonsiderthepeinaj^sqffBringof  the  deceased, 
bat  not  the  suffering  of  her  parents,  nor  the  suffering  nor  losr  '£  the  has- 
band."    73. 

e»  Fba  Malpbaotiob  Rbsoxoxno  nr  Dbath  or  Wrr.  s -£».,**  mas  SaJOeV 
ot  Action  for  the  loss  of  service,  etc,  «u^~-;  •• .  him 
of  the  oomnrisriim  of  the  injury  an*'  -+-*  **;*.  J  the 
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4>  IImbv  of  Aobqv  10ft  Mai«pbaotiob  Resulttjni  nr  Dim  of  Wtjb> 
it  growi  oat  of  the  breach  of  the  contract  for  akfflfal  service  on  the 
of  tho  physician,  is  a  chose  in  action,  and  survives  the  death  of  the 
JUL 

I.  HUSBAND  AND  PERSONAL  REPRESENTATIVE  OF  WlFB  MUST  JODT  in 

for  malpractiee  resulting  in  death  of  wife,  under  statute  providing  ** 
tho  death  of  one  is  caused  by  tho  wrongful  act  or  omission  of 
tho  peraonal  roprosonlalifes  of  the  former  may  maintain  an  action  th< 
for  against  the  latter,  if  the  former  might  have  maintained  an  action  had 
he  lived,  against  the  latter  for  an  injury  for  the  same  act  or  omisaiosi;  * 
but  the  husband  would  hare  no  right  to  settle  the  suit,  nor  control  the 
proceeds  of  it,  independent  of  the  administrator,  aince  tho  statute  de- 
clares the  nse  to  be  made  of  the  proceeds  of  the  judgment  recovered.    JUL 

$.  NON-JOINDER  OF    HUSBAND  WITH    PERSONAL   REPRESENTATIVE  OF  Wl 

in  action  for  malpractice  resulting  in  the  death  of  the  wife  ia  no 

for  reversal  under  the  code,  if  it  waa  not  specially  raised  as  an  objection 

below.    Id, 

7.  At  Common  Law,  Bight  of  Action  against  Physician  fob  ********* 

rum  founded  an  the  tort,  died  with  the  death  of  the  person  injured.    UL 

See  Negligence,  3. 

PLEADINGS  AND  PRACTICE. 

1.  Party  fob  WHon  Sole  Benefit  Contract  is  Mads  may  Sub  thebbom 

in  his  own  name,  although  the  engagement  be  not  directly  to  or  with  him. 
Alien  v.  Thomas,  169. 

2.  Where  Pabty  Gives  Money  to  Another  to  Dbuveb  to  Third  Per- 

son,  and  takes  a  receipt  therefor,  the  legal  presumption  is  that  the  money 
belongs  to  such  third  party,  and  the  right  of  action  for  its  recovery  is  in 
him  or  his  personal  representatives*    Id. 

8.  Undeb  Indiana  Statute,  All  Parties  Interested  as  Defendant* 

should  be  joined;  if  not,  a  plea  in  abatement  may  be  available.  Macg 
v.  Combs,  103. 

4,  Under  Indiana  Statute,  nr  All  Persons  Interested  as  Plaintifse 

should  not  be  joined  as  such,  and  the  fact  should  be  developed  upon  the 
trial,  it  would  perhaps  be  available  as  a  bar  to  the  action,  or  might  be 
taken  advantage  of  by  plea  in  abatement.    Id. 

5.  When  Parties  Interested  are  Numerous,  and  Suit  d  fob  Object 

Common  to  All  of  them,  some  of  the  body  may  maintain  a  bill  in  equity 
in  behalf  of  themselves  and  others  having  a  like  interest;  but  in  all  oaaee 
where  one  or  a  few  individuals  of  a  larger  number  institute  a  suit  on  be- 
half of  themselves  and  others,  they  must  expressly  state  in  their  bill  that 
it  is  filed  as  well  on  behalf  of  other  members  of  the  body  as  of  those  who 
are  really  made  complainants.    March  v.  3.  R.  &  Co.,  732. 

f .  Separate  Creditors  cannot  Join  in  Action  against  their  Dbbtob, 
unless  there  is  a  joint  interest  in  the  thing  demanded,  or  a  privity  of 
contract  which  authorises  the  joinder.    Dya*  v.  Dbdcgrac*  196V 

7.  MrHGATiNO  Circumstances  Serve  only  to  Reduce  Damages,  and  de 
not  constitute  a  defense  to  the  action,  and  when  set  up  in  an  answer,  the 
pleader  should  state  that  they  are  in  mitigation  of  damages, 


stoeosrtwomU  be  warranted  in  striking  themontas 

aanmb    AuAmry  v. Poweil,  579. 
aV  Ivoaravnorr  Defenses  cannot  be  Set  up  nr  Ann 

quires  pleading!  to  be  verified.    Id. 
sY  Wou  Defect  in  Pleading  is  Remedied  by  en  additional  plnadine; 

before  the  demurrer  thereto  is  determined,  each  demurrer  should  be  ever- 

ruled.    BeUv.Byenon,  142. 
la  Allegation  o»  New  Matter  hot  Constituting  Couetbb-claim  as* 

8bt-off  must  be  Considered  as  denied,  and  nmat  be  prated  by  the 

party  making  the  allegation.    Fahnmtack  v.  Bailey,  161. 
11.  Writ  Brought  in  POUOB  Court,  with  Ad  Damnum  beyond  its  Ju- 

ftiSDicnoN,  cannot  be  Amended,  on  appeal,  in  the  eoort  of  oosunon 

pleas,  so  as  to  care  the  want  of  jurisdiction.    McQuade  v.  O'Neill,  350. 

18.  Judge  at  Nisi  Fbius  has  No  Discretion  to  Order  Action  Brought 
Forward  at  asnbseqnent  term  to  that  at  which  a  final  judgment  has  been 
rendered  therein*  so  as  to  give  a  negligent  party  an  opportunity  to  except 
to  the  decision  of  a  tribunal  that  he  himself  has  selected  in  the  taxation 
of  costs.    Shepherd  v.  Band,  225. 

IS.  Where,  on  Writ  of  Entry,  Defendant  Disclaims  as  to  Part,  and 
pleads  the  general  issue  as  to  the  residue,  and  a  verdict  is  rendered  in 
favor  of  demandant,  for  the  whole,  the  verdict  is  not  invalid,  but  he 
may  have  judgment  for  the  parcel  intended  to  be  found,  if  material  for  a 
sufficient  description  exist,  upon  entering  a  remittitur  as  to  the  residue. 
OdUn  v.  (Tom,  773. 

14.  Finding  on  Inquisition  has  Same  Dignity  and  Efficacy  as  Verdict 
cx  Issues.  Both  are  based  on  evidence,  and  if  any  be  improperly  admitted, 
the  defendant  being  absent,  it  is  the  fault  of  the  defendant  himself  who 
is  entitled  to  participate  in  the  inquiry  at  bar;  and  if  he  absents  himself 
he  has  no  better  standing  in  court  afterwards  than  a  defendant  who  has 
defended  the  cause.    Ores*  v.  Hamilton,  295. 

Iff.  Instruction  whose  Object  is  to  Declare  Facts  Enumerated  therein 
to  be  Competent  Evidence  in  Case  is  properly  refused,  since  the  oourt, 
by  admitting  the  evidence,  has  already  declared  it  competent.  WtUktme 
v.  Christian  Female  College,  569. 

Iff.  Expression  of  Opinion  by  Judoe  to  Jury  as  to  weight  of  evidence  is 
no  ground  of  exception.    Matthews  v.  Allen,  430. 

17.  Instruction  Granted  bt  Consent  Becomes  Law  of  Cash  on  Appeal. 
Bamgher  v.  WWcme,  279. 

Iff.  Plaintof  has  Bight  of  Appeal  from  Order  Striking  out  Ihqudh- 
tion  of  Damages  and  final  judgment  thereon,  and  allowing  the  judg- 
ment by  default  to  stand,  with  leave  to  plaintiff  to  proceed  thereon,  and 
have  another  inquisition.    Oreen  v.  Hamilton,  295. 

19.  Appeal  Lies  from  Judgments  and  Orders  Made  after  Final  Judg- 
ment has  been  obtained  and  the  term  has  passed,  though  not  where  the 
judgment  appealed  from  is  entered  while  the  cause  is  in  fieri    Id. 

SQL  Judgment  will  not  be  Reversed  fob  Defect  or  Irreoularttt  not 
sought  to  be  taken  advantage  of  in  the  lower  court.   Bower.  Hainea,  lOh 

ffU  Admission  of  Evidence  not  Objected  to  on  Inquisition  is  no  ground 
for  striking  out  the  judgment  thereon.  The  party  must  object  when  the 
evidence  is  offered,  and  his  absence  does  not  vary  the  prmmpem  Qrem 
t.  Hamilton,  291 


22.  JUINUUUT*  WI2J«  WOT*B  ReVEUBSD 

unlaw  the  record  diecliesa  a  rilid  objection  to  ifta  idaUo^  est  it 
pears  that  for  some  purpcwet  n  would  be  admkwiMa.    Bttt  ▼• 
142 

28.  HiRiM  wmmi  Ddobbiiob  of  Lo^be  Coubt  wiD  not  be 
with  ill  the  appellate  oourt,  when  no  *baae  of  discretion  la 
Winslowv.  M.  4  P.  R.  R.  Co.,  619. 

Bee  AmuMWXi  Obbtiobabi;  Cobpobatiovs,  14;  GsxMEfAS.  Law,  8-5;  IU-«- 
▲on;  BiavrMurr;  Equitt,  5, 7, 8;  Bviofpxl, 2;  Eviuua;  Executh*  c 
ExKxrrosa  Ain>  Abmdtdtbjltors;  Fobciblb  Bhtbt  ahp  Umlawtul  D- 
taiebb;  Fbaudulbst  Cohystanobb,  8;  Homesteads,  4-6$  Ibsajoxt;  I**- 
scbabgb,  2, 12,  22;  Ihtsbflbadsb;  Judgmshts;  Munuypa; 
ajtd  Diyobce,  4, 5;  Master  abb  Servant,  4;  NiouraacB;  Hi 
Ibbtbvmbbtb,  14;  New  Trial;  Pabtitioh;  PAsnrsBSHiF,  18-16;  Pair- 
mauvs;  Referees;  Replevin;  Sales,  5, 11;  8laedsb;  Ourbusbuf,  8| 
Tbbtoeb;  Trespass;  Tboveb;  Trust*  abd  Tbostbbs,  fit  6;  Vbehriabb 
Vbbubb;  Wills;  With  esses. 

PLEDGE. 
See  Mortgages,  i. 

POLICIES. 
See  Inbubahor. 

POSSESSION. 

Bee  AsvBBaPossEssioir;  Oo-trhahoy;  Evuxbrob,  10^  11;  Eubwtimw,  1,7,% 

16;  Fobciblb  Ehtby  and  Unlawful  Dbtaiher;  Lsbbb,  1;  Voaaa\  f» 

POWERS. 
See  Aoxhot;  MoBTOAaBS,  4. 

PRACTICE. 
See  Pleading  aitd  Pbaoto. 

PREFERENCES. 
See  AssxGNintNTs  bob  Obsdixdjb\  X 

PRESCRIPTION. 
Bee  Adtsbss  FnwMwioif;  Siatutb  of  Ldotatiobb;  W- 

PRESENTMENT. 
See  Nbqotiablb  Ikbtbukbhtb, 

PRE8UMPTION& 
See  Aobnot,  15, 17;  Assignment  of  Contracts,  1;  Oomexot 

Oobpobatjonb,  4;  Oo-tbnanoy,  6,  7;  Fbbobs,  2;  Fbaudulbbt  Cob- 

YBYANOBS,  6;  JUDGMENTS,  11;  PABBNT  ABB  CHILD,  7,  8;  PlBAMB  ABB 

Practice,  2;  Sals*,  16;  Subbtkemip,  4;  Trespass,  8;  Wi 
4;  Wills,  4. 
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AL  AND  AGENT. 

See  Aobhot. 

PRINCIPAL  AND  SURETY. 
See  Subbtybhip. 

PRIOR  CONVICTIONS. 
8ee  Obohval  Law,  1,  8. 

PRIVIES. 
See  Judomsiitb,  13-16;  MoBTeAoaa,  E, 

PRORATE  COURTS. 

Oman  OfF  Pbobatb  hayb  Sveczal  ahd  Limited  JvmtsDionDB,  end  the 
reeord  of  their  proneeriingii  mutt  affirmatively  ahow  their  Jnriedktteav 
Omnmt  r.  {Mayer,  266. 

8ee  R&buutobs  abd  Admibbrbatobs,  7-9j  Bubbmsmip,  4V 

PROCESS. 
See  Exxounora. 

PROMISSORY  NOTES. 
Sea  Nbootiablb  Ihstbumbbtb, 

PROTEST. 
See  Kbqotxablb  Imrsuioim. 

PUBLIC  LANDS. 

L  Patbbt  bob  Labd  Imukd  to  Pbbsob  bo*  nr  Eiitimw  n  Vom 

ftomof  t.  WVosJ»  640. 
&  Patbbt  bob  Lavd  Ihuxd  to  Pbbsob  ubdbb  Amctmbd  Nabb  n  mot 

Void*  bat  reeti  the  title  in  him,  and  hia  title  wiU  pa«  bj  a  taaBte  tf 

the  land  under  M«  ttanmnd  *i*fnir     Id, 

See  Sraamo  Pbbvobmabgb,  1. 

QUESTIONS  OF  LAW  AND  FACT 

See  Ibbtoabcb,  12. 

QUIET  ENJOYMENT. 

See  COYBBABTB. 

QUITCLAIM  DEER 
Set  Fbaudulekt  Cohybtabobb,  L 

RAFTSMEN. 
8ee  Lebbi,*,*, 

RAILROADS. 

7-*l  MbsraAQBa,  5;  Nbci .IBBBCBy  It  WmiMSm  *> 

12. 


8ee  CmnasAL  Law,  lft. 

RATIFICATION. 
8ee  Aobbtt,  7)  Babes  abd  Bdunova,  2j  Oomwiimi^  %  & 


RECORDS 

■xaiotb  o»  BaammATioN  dobs  hot  Cobtimplais  RaammAsnv  or  Is* 
rumo*  or  Public  Seal.— If  is  be  stated  on  the  moo  of  thereoordmet 
itw&smedeojitetheonieial  Mai  of  theoflbar,  itwjnbsgood,  thing* 
a  oopy  of  the  impression  of  the  official  seal  does  not  appear  em  it  Orf* 
▼.fflk#e«A646, 
See  BfUfcBBCB,  •»  Jwwmbwtb,  17;  Mob3aaobi 

REDEMPTION. 
See  Oo^bbasot;  2; 


REFEREES. 

Dim  Miebbsota  Statute,  Referee  b  Pebsoe  appointed  by  the 
to  perform  eartein  offices  in  the  program  of  a  eanae  depending  in 
court  of  hie  appointment,  and  it  may  be  to  try  the  whole 
appointment  is  not  in  conflict  with  the  state  oonetrtntion^  whiohproviaei 
that  the  Jndioial  power  of  the  state  shall  be  Tested  in  oertsineesaH 
naming  them.    Car**  v.  Smith,  530L 

REGISTRATION 
See  RboosdEm 

REGULATIONS. 
SeeOoMXOH  Cabbiees,** 

RELATION. 
8ee  Judgments,  17* 

RELEASE. 
8ee  Witnesses,  ft, 

MEPATItfL 

8ee  Labblobd  abb  Tenant,  4»  5;  Mabxbb  abb  Sbbyabb. 

REPLEVIN. 

L  ABTiaLSB  Of  DbESS  OB  PeBSONAL  AdOBNUBNT  OABBOT  BE  TABBY  OB  Wfca 

or  Rbflbtzb  from  the  person  of  the  defendant,  without  his 
though  he  wears  them  for  the  sole  purpose  of  keeping  them 
reach  of  legal  process.    Maxkam  v.  Day,  409. 
H  Obbub  abb  Exnorr  or  Remedy  bt  Refleto 

See  Executions,  19,  27;  Tendeb,  4» 


REPRESENTATIONS. 
§1  XnomtL;  Iwbibabcb;  Vbotob  *»  Yi 


REPUTATION. 
8m  Fabxhbbbhzp,  6. 


:»h;<hi 


OF  CONTRACTS. 
8m  Vnsoi  afd  Vbedsb,  X 


RETURN. 
8m  OonnuBi^  2,  fc-7; 

REVERSAL. 
Jiiimsiiiiis»f\  7)  Phthhjiahb,  6;  Plsasimakp 

REVOCATION. 
SmLusotsbs;  Wills,  2. 

REWARDS. 

DmD  BbasmMuhbalWboOivoui  Rewau  te  theatres*  of  a  festive 
from  Justice,  mad  signs  the  instrument  m  "U.  8.  taaiehal,' 
friMlw^  and  li  1»Ub  m  aaefa.    Mmrrxty  v.  Kemmcly,  ISP. 

RIPARIAN  PROPRIETORS. 
SmWai 

RIVERS. 
8m  Wj 


SALES. 

t.  stain's  Tjjddm  Receipt  ur  his  Owy  Name  jo*  Goods  SoLD»om8mir* 
mar,  upon  delivering  than  to  the  warehouseman  of  the  ship's  agents, 
wOl  not  overcome  the  legal  effect  of  the  delivery  to  such  warehouseman 
of  the  goods  marked  with  the  initials  of  the  purchaser  sad  of  the  ship 
after  the  acceptance  by  the  latter  of  a  draft  for  the  purchase  money 
drawn  by  the  seller  span  him.  From  these  acts,  unexplained,  it  must 
be  concluded  that  the  property  was  transferred  to  the  purchaser,  and  the 
title  of  the  seller  divested.    HcM  4  Ixmey  v.  Bkhordmm,  303. 

ft  TrruiTo  Qoous  Sold  Passes  to  Pueohaseb,  ImwemxisKST  or  Dmuvsby, 
upon  the  acceptance  by  the  purchaser  of  a  draft  drawn  upon  him  by  the 
seller  for  the  purchase-money.    Id. 

S.  Hon  om  Acceptance  Gives  at  Tun  or  Pubohass  doss  jtot  Dbstbot 
vendor's  right  of  action  on  the  original  agreement  for  the  sale  of  the 
goods,  but  it  is  a  payment  mtb  modo,  and  sn  spends  the  right  to  sue  for 
the  price  untQ  the  expiration  of  the  credit,  and  operates  to  pass  title  to 
the  vendee,  subject,  of  course,  to  the  vendor's  lien,  if  he  has  not  parted 
with  possession,  or  to  his  right  of  stoppage  if  the  goods  are  la  tmrntHm,  Id. 

A.  Subsequent  Failure  or  Pub-chaser  to  Pat  Drajt  Accepted  bt  Him 
von  Puboha8b*fbiob  of  goods  does  not  affect  the  question  of  title.  If 
one  sells  to  another  who  becomes  insolvent  before  payment,  the  property 


Ihbez. 

in  the  goods  passes  to  the  purchaser,  though  the 

tor  the  price  by  lien  or  stoppage  fa  tram**,  aooording  to  the  afastof  the 

properly  at  the  time  of  the  failure  to  pay.    Id. 

i.  To  Pass  Tttlb  on  Sals,  Errant  Sale  and  Delivery  on  8alb  and  Pay- 
ment n  Suwnaaanf  and  it  ia  erroneova  for  the  court  to  instruct  that 
the  Jury  must  And  a  sale,  delivery,  and  payment.    Id. 

1  Sals  or  Merchandise,  whbbb  8sllsb  Draws  Dbatt  som  Pubckasb- 
monet  on  buyer  at  one  day  after  sight,  is  a  sale  on  credit,  though  indefi- 
nite as  to  time  of  payment  because  of  the  uncertainty  when  the  draft 
wOl  be  accepted.    Id. 

7.  In  DsTSsmsnio  whether  Dsliysbt  has  bssn  Mads,  regard  must  be 
had  to  all  the  facts  bearing  upon  the  particular  question,  and  especially 
to  the  character  of  the  transaction  in  which  the  parties  may  have  been 
engaged,  to  ascertain  whether  the  delivery  was  such  as  the  nature  of  the 
case  admitted.    Id. 

e»  Flour  Purchased  vob  Shipment  n  Delivered  to  PustsiASBB  by  being 
marked  with  the  initials  of  the  purchaser  and  of  the  ship,  and  being  de- 
livered to  the  proper  agent  of  the  ship.    Id. 

9.  Delivery  to  Mastsb  ob  Agent  or  Vessel,  whbbb  Goods  abb  Dbssssbd 

sob  Shipment,  is  equivalent  to  delivery  to  the  purchaser.    Id. 

10.  Actual  Delivery  or  Ponderous  Goods  is  sot  Rbcjuibed,  and  Ooav 
struotiyb  Delivery  mat  bb  Implied  from  various  acts,  among  which 
are  designating  them  for  the  use  of  the  purchaser  by  marking,  or 
ing  them  for  the  purpose  of  being  delivered.    Id. 

U.  Whbbb  Question  at  Issue  is  delivery  of  personal  property,  it  is 

for  the  court  to  charge  that  he  knew  of  nothing  in  the  case  that  went  te 
show  that  the  delivery  was  not  valid  under  the  circumstances,  so  far  at 
it  was  within  the  province  of  the  court  to  determine  the  question,  though 
the  statute  provides  that  the  court  must  instruct  the  jury  as  to  all  mat- 
ters of  law  which  it  thinks  necessary  for  their  information  in  giving  their 
verdict;  and  if  it  presents  the  facts,  must  also  inform  the  jury  that  they 
are  the  exclusive  judges  of  all  questions  of  fact.  Caldwell  v.  Kamtoom, 
499. 

12.  Filing  Claim  or  Attaohmbbt  Cass  to  Fund  nr  Coubt  arising  from  the 
sale  of  the  goods  under  interlocutory  order  of  oourt  is  a  sufficient 
cise  by  the  vendor  of  the  goods  of  the  right  of  stoppage  fa 
O'Brien  v.  NorrU,  284. 

18.  Right  or  Stoppage  nr  Transitu  is  not  Dbtbated  by  showing  that  the 
vendee  was  actually  insolvent  at  the  time  of  the  purchase,  unless  it  be 
shown  that  such  insolvency  was  know  to  the  vendor,  and  he  contracted 
with  such  knowledge.    Id. 

14.  To  GrvB  Right  or  Stoppagb  nr  Transitu,  Technical  Insolvbhot  dnot 
Necessary;  a  stoppage  of  payment  by  the  vendee  is  sufficient    Id. 

15.  To  Entitlb  Vbndobs  to  Right  or  Stoppage  in  Transitu  the  insolvency 
of  the  vendee  must  have  come  to  their  knowledge  after  the  sale.    Id. 

16.  It  is  Presumed  that  Vbndobs  Who  havb  Sold  Goods  on  Gbbdr  be- 
lieved at  the  time  of  the  sale  that  the  vendee  was  solvent  and  able  to  pay 
for  them.    Id. 

17.  Right  or  Stoppagb  in  Transitu  Existing  at  Time  or  Attachment 
Laid  on  Goods  is  not  defeated  or  impaired  by  the  attachment  or  by  the 
sale  of  the  goods  under  order  of  oourt  pending  the  attachment.    Id. 


If,  Ybbbobsi  Rnr*  jsiblb  fob  Quuuuuibm  at  Bra*  ob  Hotb,  which  ho 

sells  without  indorsing.    TftomjMMi  ▼.  McOidkmgk,  644. 

1ft  Whxu  Owbbb  of  Colt  Exchanges  It  tor  Mass  ojt  Ocnsanoi  thai 
the  exchange  shall  bo  permanent,  provided  the  title  to  the  mare  shall, 
npon  inquiry ,  prove  goody  otherwise  the  owner  of  the  colt  to  hare  the 
right  to  reclaim  it  wherever  found,  and  it  prove*,  npon  inquiry,  that 
the  mare  waa  stolen  by  the  party  offering  to  exchange  her,  the  owner  of 
the  colt  may  reclaim  it  from  one  who  purchased  it  from  the  thief,  with* 
out  notice  of  the  terms  npon  which  the  latter  held  it,  and  soon  purchaser 
cannot  main  tain  trover  for  the  recovery  of  the  colt  from  iti  original 
owner.    SUmm  v.  EMb,  240. 

8m  Aqbnct,  8-12;  Assignments  fob  Cbbditobs,  2;  Brobbb*,  %  8j  Ooa> 
fobations,  2-A  0t  12;  Eroffbl;  Executobs  abb  AjanwrnsBJOOMMi 
Insanity,  8;  Jxrwnaam,  17;  Judicial  Salbb;  Statctb  of  FBAim,  If 
Tbubti  abb  Trustees,  7;  Usubt;  Vendob  abb  Vbbbsb. 

SEAI& 
8m  Evidence,  2;  Notabies;  Recobpe, 

SEOOKDARY  EVIDENCE. 
8m  XvBOXamV}  Evidence,  8,  4;  Judgments,  4;  Pabbbt  ABB  Gams*  4  •* 

SEPARATE  ESTATE. 
8m  Habbibd  Wombn. 

SERVANTS. 

Sm  Master  abb  Servant. 

SERVITUDES. 
SmEabbmbbtb. 

SET-OFF. 
8m  Account;  Insanity,  6;  Trusts  abt>  Trustees,  8. 

SHERIFFS. 

AND  BBS  SUBBTISS  ABB  IiTABLB  ON  OFFICIAL  BOND  OF  SOCB  OfFKBDS 

fob  Tobts  oommitted  by  him  under  color  of  his  official  right.    CkatHm  v. 
Eaakhu,  14S. 

Sm  Abbbst;  Attachments;  Executions;  Intebflbadbb. 

SHERIFF'S  SALE. 
6,7; 


SHORE. 
Sm  Watercourses,  4, 

SLANDER. 

L  REFUSAL  OF  JUDGE  TO  REQUIRE  PLAINTIFF  TO  BLBCT  OB  WMSObT  OF  TWw 

Counts  nr  Slander,  for  the  same  cause  of  action,  he  will  proceed  mi  tht 
trial,  is  not  a  ground  of  exception.    Sheffill  v.  Van  Dctuen,  877. 


464  Index. 

t.  Moral  or  Ihtzllsotual  Ghabaotbb  or  Prmow  is 

Words  abb  Sfokbb  m  Ixmatbbxai,  in  ilia  question  of  damages  in  an 
action  for  dander.    /& 

t,  Damaobb  nr  Action  fob  Slabbbb  gabbot  bb  MmaATBO  by  evidence  of 
a  provocation  given  to  the  defendant  by  the  plaintiff  on  the  abasing  be- 
fore the  slanderous  words  ware  uttered.    Id. 

4.  Abbwbb  Mbbblt  Statdto  that  Aixbqbd  Slahbbbous  Woods  abb 
Tkn  ia  ineiiffident  under  the  code  system  aa  a  justification;  it  ahoold 
state  the  facta  which  go  to  constitute  the  crime  or  offense  imparted,  aa 
that  an  issue  of  either  law  or  fact  may  be  framed.  rffflaVrry  v.  Attest 
579. 

i>  Dbolabasiov  nr  Amum  aw  8lahdbb  bob  Chabozbq  Pbbjubt,  ilsftjsthe 
in  net  alii  ing  how  alleged  perjury  waa  said  to  have  been  emmmtted,  may 
be  aided  by  a  plea  of  justification  setting  oat  the  circumstances.    Id. 

aV  iKBTBUonoir  xh  Actio*  aw  8lahdbb  m  Ijksly  to  Mtbt.bjp  Jrar  whan 
it  refers  to  them  to  determine  whether  the  defendant*  "in  euhstance," 
spoke  or  published  the  worda  charged,  without  explaining  what  meaning 
the  law  attaches  to  those  worda  in  each  a  connection.    Id. 

7.  Abbwbb  xh  Aotxov  or  8lavdbb  oaxnot  Cohtain  Both  Dbbtai.  abb 
Justification  of  the  slanderous  worda,  where  the  statute  lequirea  the 
plaadinBB  to  be  verified.    Id. 

&  Obbbbal  Issub  is  Abolihhbd  ubdbb  Codb  Sybtbm  or  Plbadoo,  and  a 
defendant  cannot,  under  n  flT"**!^  ahow  that  alleged  elandarona 
were  not  maliciously  spoken,  or  did  not  amount  to  slander;  but*  m 
case,  he  most  state  the  circumstances  under  which  they  were  apokanm 
order  to  show  tftMWPflfl  a!  TP^Hffs    ItU 

SPECIFIC  PEEFORMLANCB. 

L  Waujafwm  Facts,  am,  Abkotbt  to  Oobtbaot  to  Oobtbt  LABDwhkh 

ahoold  be  enforced  specifically  in  equity.  8.  and  F.  were  eettlere  upon 
different  parts  of  the  same  quarter  aaction  of  land.  It  all  had  to  be  en- 
tered in  one  piece,  8.  and  F.  both  filed  upon  the  whole  tract.  8.  pro- 
posed to  F.  that  he  would  withdraw  hia  filing  and  would  furnish  money 
to  pay  for  hia  portion  of  the  land,  and  allow  F.  to  enter  the  land,  if  F. 
would  convey  to  8.  hia  portion  of  the  land.  F.  said  he  could  not  enter 
into  such  an  agreement  prior  to  taking  the  pre-emption  oath;  that  he, 
however,  did  not  want  S.'e  land,  aa  the  latter  waa  poor;  that  F.  would 
do  what  waa  right  about  it.  8.  withdrew  hia  filing,  and  F.  entered  the 
entire  tract.  8.  tendered  to  F.  the  value  of  hia  portion  of  the  tract  and 
demanded  a  conveyance.  Such  a  contract  does  not  violate  either  the 
letter  or  spirit  of  the  act  of  oongress  of  September  4, 1841,  prohibiting 
the  assignment  or  transfer  of  pre-emption  rights  before  entry.  8mm  v. 
Fiatmery,  120. 
%  Pabtt  will  not  bb  Pbbbottbd  to  Sit  up  bib  Owv  Fbaux*  as  Db» 
ibbsb  in  a  proceeding  to  enforce  the  speeifio  performance  of  a 
Id. 

SPRINGS. 
8aa  Watbboovbbeb,  It,  11 


Iron.  86* 

8KAXUTK  OF  9RAXJML 

Umot  DBmundMoldWnUto 
earn*  at  an  unproved  value,  to  be  censed  \iy  the  oeoipeihmnt'e 
•^  after  aalee  were  so  htv^ti  that  the  oomplamnnt  tlwnM  reoorro  one 
half  of  the  proossda,  he  feet  pacing  the  prioe  agreed  on  b j  the  partial, 
and  performing  the  aeta  agreed  to  be  done  by  him  to  entitle  him  to  hie 
■hereof  the  proossda,  ia  not  a  oontraot  for  the  aale  of  land,  and  need  not 
be  m  writing.  Zoafay  t.  Jtoeam,  679. 
uV  Oanmacr,  FwimntiwcB of  Wkkzh  son  vov  NetiiianT  Kzssvn  bb- 
toto  Ybab,  ia  not  within  the  statuts  of  franda.    Hmghirm  ▼.  J7emjplia% 

B,  Biatutb  ov  Hmvm  Arloi  oblt  id  Gabbb  whbbb  Oonnuor  n  hot 
10  n  Pbbjobmbd  by  either  party  within  a  year.    /oT. 

eV  Obai.  Ooanuor  ov  Ihsttbjjtob  10m  Omb  Turn,  mriradmg  its  data,  ■  net 
within  the  statute  of  tends,  being  a  oontraot  to  be  performed  within  n 
year.    Aesjser*  ▼.  F.  I.  Co.,  418. 

See  Vmranai  Hbbbabb  abb  Won,  1|  Ibbubabob,  X 

8IAT0TB  OV  LDOTAXI0NEL 

1»  TBraxnTi  nvn  ovAonav  mat  n  Babbhd  by  Scasvn  ov  laaumm 

etem  though  the  beneficiary  ia  an  infant.    Colmmm  t.  rotter,  let, 
ft,  nUnjwiajnonrr  or  Tbubtbb's  Kioht  ov  Aonov  bt  Lamb  ov  Iimb 

eV  IhVAHOT  ABB  OOYBBTOBB  OV  PlMAIJI  BbBBTKOABYDO  VOTPBBTmirrdVA*- 

xm  ov  LmsASiOBB  vboji  Rmnraro  against  her,  where  the  legal  estate 
and  right  of  action  is  retted  ma  trustee  for  h^  J& 

eV  Worn*  "Dsvbat  ob  Obvjbvov"  nr  Kbbtogbt  LnazAXBurs  Am  ov  1M 
BaBBlTT  the  performance  of  some  act  on  tiie  part  of  the  snietiei  whkh 
will  amonnt  to  a  prorontion  or  hinriaronos  of  a  suit  in  opposition  to  the 
will  and  righta  of  the  creditor  snch  aa  he  cannot  with  reaeonabls  duV 
ganee  overcome.    Id. 

§•  Bv4*nan  to  Path  iob  ImxTUBBXB  to  Patw 

ob  OntXBwr  his  legal  rights,  and  cannot  preclude  the  sureties  from  the 
protection  of  the  statuts  if  the  *wAllgfnw  ran  for  eeren  years,    /at 

C  EsmvjB  ov  Ibvabt  Gbvjui  ojub  Tbobt  n  nor  Pbbjubbobb  by  mflnro  of 
to  sue  within  time  limited  by  statute  of  Ihnitsttnns     Am***. 


f»  OuUJII^IBABVaBnB^lvChsBYBYBBTIBEVl^ 

bt  Pabol  Rtibbbob,  wOl  not  be  lost  by  sny  lapse  of  time  not 
t»  bar  it  by  the  statute.    Id. 

eV  Wbubsb  Joan  Gabbb  ov  Acmog  aogbvbb  10  Sbvbb 

ail  of  them  are  under  a  disabOtty  to  soa  the  statnte  of  limitations  will 
ait  nimmmri  running  unta  the  o^sabflity  be  1  amoved  from  all;  hart  if 
one  of  soon  flimtifli  ho  capable  of  suing  at  the  time  the  cause  of  aotion 
anarued,  and  the  suit  be  not  <xnuncnoed  within  the  time  limited  by  the 
etatote,  all  the  persons  entitled  to  the  {out  action  wffl  be  barred.    Id. 

uV  Siavotb  ov  LnarATioBa  m  8tiaviniiBP  wnnw  Tdcb  ov  DuBHifcAvrla 

Siatb,  bt  Gbabob  ov  RsniiWBimj  after  oanas  of 
the  phmrHf  ia  aware  of  such  leeaoral  or  not. 


pTOwidWtha*"if,aftaraoeii»eof 
depart  free*  and  reside  out  of  this  state,  the  tint  el  Us 
ahaB  not  be  deaseed  or  taken  as  a  part  of  the  tuna  Sauted  for  the 
ofta»aotion."    OoFa  Jbfr  v.  tfoime*  M8. 

r;  BouKBABiia,  1;  Sjacmm;  S$  Hiwin 
Win,  6;  Waxirooubsbb,  13. 

STATUTES. 

OOKFUAKl  WOT  THUS  OF  SXATUTB  MUST  n  Qwil  la  eider  te 

a  tfakffifty  imposed  wholly  by  ■«*  statute.    J^e*xs/»  £  JL  A  lb. 
r.  £blbn,2M. 

1%   VOMBBUi   KmTBT  JJT]>  UKLAWTVL 


STOCK  AND  STOCKHOLDKBa 
flaa  ComroBATiQifS;  Equity,  L 

STOPPAGE  IN  TRANSITU. 

Sea  Sales. 

STOWAGE. 
flaa  Common  Cawebs,  C 

STREAMS. 
8aa  Wateboo 


STREETS. 
8aa  Highways. 

SUBROGATION. 

AJTO  AdMINIBTRATOBS,  10J  8UBJUllMIFt  i. 


SUBSCRIPTION. 

flaa  OOBTOKATIONB,  11, 12. 

SUNDAYa 
Sea  Holidays. 

SURETYSHIP. 

L  Bvmmrr  Dbbkabobd  tbom  Pbib  oval  Obliqatiov  n  vor 

Liamutt  bob  Oubtbibution  to  his  co-eoreties  if  tbay  arenosoUeaharged 
Glapp  v.  JKee,  387. 

aV  8vmxTOBB  mat  Jonr  or  Aonoir  to  Rbooysb  tbom  Co-euBBTT  Amocvt 
Paid  job  mm  Beeetit,  whan,  each  baing  liable  for  the  fall  amoont,  they 
Joined  hi  making  the  payment  by  a  oontribntkm  agreed  on 
aaWee  for  thai  purpose.    At 

aV  1m  Sort  AOAHrsr  8ubbty  upon  Exboutob's  Boyd,  a  Jndgmeat  of  the 
bate  oonrt  against  the  principal  is  only  prises  fock  eridenoa  agaiaat  aha 
%  and  s^  ooawmshre.    Liyamb  ▼.  PotkH  661. 
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4,  Luannr €9 8omvrii bottom  Kxtxndxd beyond Terms at  hbOon* 
tract,  sad  inokUnti  and  intendments  not  necessarily  dednofbl*  from  the 
language  employed  are  never  indulged.    Id. 

Sw  Payer  of  Note  dj  Entitled  to  judgment  against  both  principal  and  suvety, 
aad  haa  the  rights  the  principal  being  insolvent*  to  snbjeot  the  propeity 
el  the  aunty  to  the  discharge  of  the  judgment,  without  first  proceeding 
to  foreclose  a  mortgage,  given  by  the  principal  to  secure  the  note,  and 
executed  and  received  concurrently  therewith.    Jomm  v.  Tkuktr,  98. 

I  Surety  OoMTttTii.nT>  10  Pat  Norm  is  subrogated  to  the  rights  of  the  payee» 
under  a  mortgage  given  by  the  principal  to  secure  the  payment  of  the 
note.    At 

See  Axtacubrtu,  6;  Estoppel,  6;  Evidence,  17;  Judgments,  ft,  16;  Mar- 
bud  Women,  2;  Mobtoaob*,  4;  Sheriffs;  Statute  of  LufEunova* 

9UBOE0NS. 
See  Phtbicians. 

SURVIVORSHIP. 
Sea  Partnership,  8;  Physicians,  4,  7. 

TAXATION. 

L  Bon  or  Eminent  Domain  and  Taxation  mat  be  Kibe*  used  ion  Oov* 
stbuotion  or  Works  of  public  use  and  benefit,  where  no  oonatitutional 
restriction  forbids  it.    Andenon  v.  Kern*  D.  Co.,  63* 

at  Local  Taxation  fob  Objects  in  Themselves  Local  is  not  PBOHnirin 
by  constitutional  provisions  that  the  rate  of  taxation  shall  be  uniform 
and  equal,  and  that  local  laws  authorising  taxation  are  prohibited.  They 
require  a  general  uniform  levy  for  state  purposes,  but  they  do  not  forbid 
local  taxation  under  general  laws.    Id 

eV  Indirect  Taxation  by  Wat  op  Licenses  upon  Particular  Pursuits  on 
tariffs  is  not  prohibited  by  a  constitutional  provision  requiring  the  gen* 
era!  levy  of  direct  taxes  for  state  purposes  to  be  upon  a  uniform  assess- 
ment.   Id, 

4*  Taxing  Power  op  Legislature  is  Supreme  except  where  Limitations 
are  Imposed.    Id. 

f*  Local  Taxation  must  be  Permitted  only  to  Defeat  Expenses  or  Oases 
op  Public  Use  and  Benefit.    Id, 

I  Dbaintno  op  Marshes  and  Ponds  fob  Promotion  of  Public  Health  is 
a  public  object  for  which  taxes  may  be  assessed  But  the  draining  of 
farms  to  render  them  more  valuable  to  the  owners  is  not  a  work  of  public 
utility,  and  a  oorporation  organized  for  such  purpose  could  not  collect  a 
tax  to  pay  for  the  work.    Id. 

7.  Grrr  being  Owner  of  Land  A«wa»«n  and  Sold  fob  Taxes  as  the  land 
of  another  by  its  officers,  without  authority,  is  not  estopped  to  deny 
regularity  and  validity  of  the  proceedings  by  which  the  purchaser  claims 
title.    BL  Lauk  v.  Gorman,  686. 

8ee  Oo-TENANCT,  2,  8;  Partition,  & 

TENANTS. 
8ee  Landlord  and  Tenant. 
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TENANTS  IN  COMMON. 
See  Co-tenancy. 

TENDER. 

1.  Tender  Mad*  to  Pboourk  Possession  of  Peopebtt  can  Hardly  n 
Called  Conditional  because  it  is  accompanied  with  a  demand  for  the 
property.    Mofnahom  v.  Moore,  468. 

t.  Objection  Made  at  Time  or  Tender  Precludes  All  Others*  and  if 
that  be  not  well  grounded,  the  tender  will  be  held  good.    Id. 

*V  Tender  Sufficient  in  Amount  to  Discharge  Mechanic's  Lien  for 
Repair  or  Personal  Property  is  not  Vitiated  rt  Condition  that 
the  property  shall  be  delivered  up,  where  the  only  objection  made  to  the 
tender  was  that  the  amount  was  insufficient.    Id. 

C  Mechanic's  Lien  is  Discharged  rt  Sufficient  Tender,  and  that  me- 
chanic can  thereafter  only  rely  upon  the  personal  responsibility  of  his 
employer,  who,  in  bringing  replevin  for  his  property,  is  not  obliged,  in 
order  to  keep  his  tender  good,  to  bring  the  money  into  court.    Id. 

TIMBER. 
See  Licensee. 

TORTS. 
Bee  Assignment  of  Contracts,  3;  Judgments,  8,  9;  Negligence;  Prai- 
cxans;  Sheriffs;  Slander;  Trespass;  Trot 


TRESPASS* 

1.  In  Action  of  Trespass,  Defense  that  Defendant's  Cattle  were  Law- 
fully on  Adjoining  Close,  and  that  they  escaped  therefrom  in  conse- 
quence of  the  neglect  of  the  plaintiff  to  maintain  his  part  of  the  partition 
fence,  can  only  be  sustained  by  showing  that  there  has  been  a  division  of 
the  fence,  either  by  fence-viewers  under  the  statute,  or  by  a  valid  and 
binding  agreement  between  the  adjoining  owners,  or  by  prescription. 
And  the  division  must  be  such  as  to  impose  upon  the  plaintiff  the  obliga- 
tion to  build  and  maintain  a  legal  fence  upon  a  certain  well-denned  por- 
tion of  the  line.    Knot*  v.  Tucker,  233. 

t,  Those  Committing  Trespass  rt  Command  of  Another  are  liable  to  an 
action  therefor.     Woodbridge  v.  Conner,  263. 

3L  If  Prima  Facte  Case  of  Trespass  is  Made  out  against  Defendant,  the 
harden  of  proving  justification  is  on  him,  for  the  court  will  not  presume 
its  existence.    Id. 

See  Fixtures,  4;  Watercourses,  6. 

TROVER. 

rt  Jurt  of  More  Damages  tr^n  EvmBNCRWARBAjns  em  hv 
qnisition  in  trover  is  no  more  than  ground  for  a  new  trial.  Itisne 
ground  for  striking  out  a  judgment  rendered  thereon  for  frand,  dessh\ 
surprise,  or  irregularity.    Ores*  v.  Hamilton*  295. 

See  Sales,  1ft. 
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TRUSTS  AND  TRUSTOR 

1*  Tbjtst  will  n  Ehfobjubd,  hotwtthstajtbih©  OomnBJsnov  n  Volub* 
taby,  If  ft  k  mated  and  declared  In  oonformity  with  the  statute  of  frauds. 
Lam  v.  Swing,  682. 

t.  Exboutoby  Aobbsmbbt  to  Gbbaxb  Tkxtbt  will  bot  n  Ebbububp  if  it 
ie  upon  a  voluntary  consideration.    Id. 

S.  BQUITABLB   TlTLB   MAT   BB   OOVFLBTBLY  DlVlBlBD   BY  CLBAB  ABB   UB- 

ambiguous  Dbglabatiob  cv  Trust,  although  a  further  disposition  of  the 
legal  title  is  still  in  contemplation.    Id. 

4.  Pabol  Dbglabation  of  Tbubt,  htsbb  of  Rial  ob  Pbbsobal  bbtatb, 
a  Valid,  In  the  absence  of  any  statnte  requiring  its  creation  to  be  hi 
writing.    Andmg  ▼.  Dock,  668. 

ft.  Cbstuis  ojub  Trust  bbbd  bot  bb  Jodtsd  or  Acnov  bt  Obbditob  to 
reach  trust  property  in  the  hands  of  administrators  or  trustees  who  hare 
the  eonteol  of,  and  whose  doty  it  is  to  protect,  the  property.  Insuohoese, 
the  defense  of  the  trustees  Is  the  defense  of  the  costs*  que  tnut,  and  their 
presence  m  court  Is  not  necessary  to  the  piotoction  of  their  interests* 
Wmslowv.  M.JbP.  B.  M.  Co.,  619. 

&  Equity  has  Powbb  id  Allow  Obstui  ojub  Tbost  to  be  made  a  party 
defendant,  where  facts  exist  to  justify  it  But  the  court  wul  require  hint 
to  present  his  defense,  that  they  may  judge  of  its  sufficiency,  and  he  must 
show  that  the  relief  sought,  if  granted,  would  prejudice  his  rights  and 
Interests.    Id. 

7.  Tbubtjebb  oabbot  Pubghasb  at  thbib  Own  Balbb,  bithbb  Directly  om 
Iitdibbotly,  and  if  they  do,  such  purohase  will  be  set  aside  on  the) 
proper  and  reasonable  application  of  the  parties  interested.  This  doe- 
trine  applies  to  purchases  by  parties  acting  in  any  fUluoiary  capacity, 
which  imposes  upon  them  the  obligation  of  obtaining  the  best  terms  for 
the  rendor,  or  which  has  enabled  them  to  acquire  a  knowledge  of  the) 
property.    Hoffman  8.  O.  Co.  t.  (7.  <7.  4  /.  Co.,  811. 

IX  I*  Aonon  by  ob  against  Tbustkb,  Movbt  Dim  om  id  jbom  Obstui 
ojubTbubt  may  always  be  pleaded  as  a  set-ont  2ikber*mr.Q8Bmm>98k> 
8ee  Aqsnoy,  9, 10;  Corpobatiobs,  1;  Btatutb  of  LnarAHOBB, 

USAGES. 

CsWium  nr  Oppositiob  to  Posxtivb  Law  wfll  not  bo  leoognissd.  OrmmttQ 
y.  BJdp  FokUek,  190. 

See  Bbokbbs,  8;  Ihsubabqb,  8. 

USURY. 

!•  Pboiobsoby  Notb  Taibtkd  with  Usury  di  m  Ihcbftiob  bi  Vom  as 
against  the  maker,  under  the  laws  of  Now  York,  eren  In  the  hands  of  a. 
6aa»/de  holder  lor  Yalue,  and  without  notioe  of  tte  AfmrY.TU* 

'&  Fbomisbqet  Notb  bi  bot  Usurious  nr  rrs  Ibgbftiob,  but  b  binding  on 
the  makers,  where  it  Is  drawn  payable  to  their  order,  and  by  them  hi* 
dotted  In  blank  and  delivered  to  an  agent  to  be  discounted  for  them  at 
the  legal  rate  of  interest,  and  the  agent  delfeered  H  to  a  broker  to  rale* 
it,  and  the  broker  pledged  it  to  eeoure  an  advance,  and 
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Afterward*  told  ft  at  a  usurious  rate  of  discount,  applying  part  of  the 
proceeds  to  the  payment  of  the  advance,  and  giving  the  rest  to  the  agent 
who  oon verted  it,  and  the  transferees  in  torn  sold  the  note  for  its  fall 
face  value  to  others,  innocent  of  the  usurious  transaction.    Id. 

VENDOR  AND  VENDEE. 

t.  Vnroo&'s  Lnuf  foe  Purchase-money,  both  as  to  the  legal  and  eqnitable 
claim,  may  be  enforced  in  one  proceeding,  under  the  Indiana  statute. 
Bat  if  the  vendor  see  fit  to  first  resort  to  his  legal  claim,  he  does  not 
thereby  waive  his  right  ultimately,  if  necessary,  to  resort  to  his  equitable 
claim.    Dibble*  v.  Mitchell,  99. 

3.  Prima  Facie  Equitably  Loir  of  Vendor  for  purchase-money  is  waived 
and  abandoned  by  his  requiring  and  accepting  personal  security  on  a 
note  for  such  purchase-money,  and  it  makes  no  difference  for  what  pur- 
pose the  security  was  required,  whether  the  vendees  gave  it  by  the  terms 
of  the  contract  of  purchase,  or  by  those  of  a  oontract  afterwards  made, 
unless  it  should  be  for  a  purpose  showing  that  the  equitable  lien  was  not 
thereby  waived.    Id. 

&  Whebb  Vbmdob  Makes  Mibebpbbsentatioes  zh  Relation  to  Title  o* 
Lavs,  though  innocently  and  under  a  belief  of  their  truth,  and  the  ven- 
dee is  thereby  deceived  to  his  prejudioe,  the  latter  is  entitled,  without 
previous  eviction,  to  rescind.    Rimer  v.  Dugan*  687. 

VERDICT. 
See  OBnmrAL  Law,  4,  6;  Pleading  and  Practice,  13. 

VOLUNTARY  CONVEYANCES. 
See  Fraudulent  Conveyances,  2,  3,  8. 

WAIVER 
flee  AsepmfitT)  Executions,  24;  Liens,  2,  4;  Neootxablb 

HMSj  Vendor  and  Vendee,  1,  2. 

WARDS. 
See  Guardian  aei>  Ward. 

WAREHOUSES. 
See  Landlord  ahd  Tenant,  3$  8albb,  L 

WAKRANTa 
8ee  Arrest. 

WARRANTY. 
See  Ibbueaeqb\  14*  If*  Landlord  and  Tenant*  Sf 

18. 


WATERCOURSES. 

h  Rivers  aei>  3TEEAMB  ABOVE  Ebb  ahd  Plow  ov  Ttds,  and  whkh  ere  of 
sufficient  capacity  for  useful  navigation,  are  public,  and  are  subject  te 
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righte  which  the  puhtie  exercise  ki  highways  by  hod. 

&  Abjaoiwt  Protribtors  of  Public  Emm  Own  in  Banks  and  Red, 
and  have  a  right  to  main  nob  use  of  the  land,  and  of  all  the  benefit*  of 
the  stream,  aa  will  not  interfere  with  the  public  casement  or  servitude. 
Id. 

S.  Navigable  Waters  wherr  Txdi  Errs  and  Flowi  are  Purled  Hum* 
watb,  but  the  adjacent  proprieton  own  only  to  the  line  of  ordinary  Ugh 

4.  8horr  ob  Land  between  High  and  Low  Tarn  is  Prrsumrd  or  K*o- 
land  to  Belong  to  King,  subject  to  the  publio  right  of  navigation.  IcL 

•»  Public  Authobjtbb  mat  Regulate  Water  Highways  m  well  aa  land 
highways,  although  the  soil  of  neither  belongs  to  the  state.    Id. 

t,   RIPARIAN  PROPRIETOR  KlSR<llHPI  VALUABLE  PRITZLRGR  DT  CUTTINO  IOR, 

and  trespass  creating  an  obstruction  which  prerents  it  justifies  a  finding 
of  damages  for  this  as  a  direct  consequence  of  the  injury.    Id. 

1.  Bjbkt  to  Rajt  Loos  down  Stream  dobs  wot  Involve  Right  of  Booh* 
mo  Them  upon  private  property  for  safe-keeping  and  storage.    Id. 

&  Lower  Proprietor  cannot  Raibb  Art  Dam  or  Other  Work  to 
rent  the  enjoyment,  by  the  upper  proprietor,  of  a  servitude  which 
in  favor  of  his  estate,  notwithstanding  the  fact  of  an  aggravation  of  the 
servitude.    The  remedy  is  by  injunction.    Barrow  v.  Lam&ry,  199. 

9»  Where  Language  Used  in  Grant  or  Water  Privilege  Leaves  It 
Doubtful  whether  the  intention  was  to  limit  the  purpose  for  which  the 
water  is  to  be  need,  or  only  the  quantity  to  be  used,  the  latter  construc- 
tion will  be  favored.    Dewey  v.  WiUianu>  708. 

10.  GRANT  OF  SUFFIUIENT  QUABTITT  OF  WATER  FOR  TWO  RUNS  OF  SfOBYf 

or  Certain  Grist-mill  limits  the  quantity  of  water  to  be  used,  and  not 
the  purpose  for  which  it  may  be  used.    Id. 

1L  Draining  Well  or  Subterranean  Spring  of  Another,  caused  by  aft 
excavation  made  by  a  person  upon  his  own  land,  is  dmrnmm  about  injuria^ 
for  which  no  action  lies.    New  Albany  A  8.  R.  A.  Co.  v.  Pdermm,  00. 

UL  Railroad  Compart  Excavating  for  Purposes  of  its  Road-bed  within 
the  limits  of  its  right  of  way,  is  not  liable  for  the  draining  of  the  well  of 
an  adjacent  owner  oanaed  thereby.    Id. 

Vk  Where  Tar  Bark  Thrown  into  Stream  bt  Defendant  is  Annually 
Deposited  on  Land  of  Plaintiff  below,  no  right  by  prescription  te 
so  deposit  his  tan  bark  arises  in  favor  of  defendant,  if  such  deposits  have 
only  taken  place  for  the  six  years  last  past,  though  he  may  have  thrown 
his  bark  into  the  stream  for  twenty  years  or  mora.    Crojoy  v.  Itmmg9  STL 

See  Basements;  Taxation,  41 

WELLS. 
See  Watercourses,  11, 1ft 

WILLS. 

t,  Truimont  of  Subscribing  Wctness  to  Will  Thirty  Years  Old  should 
bb  Rborttbd,  though  he  oRSBot  reooDect  all  the  particulars  attending 
the  execution;  and  the  jury  may  give  it  such  weight  as  they  think  it  is 
entitled  to.    Lawyw  t.  MO,  400. 
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t>  Dwn>k*ATtcm  or  Testatrix  that  8he  Dmiboied  Will  abb 

not  m  independent  evidence  of  revocation,  but  to  assist  the  jury  fas  de- 
^pmwimg  whether  a  will  has  been  revoked,  when  it  is  found  after  twenty- 
five  years,  among  watte  papers,  and  in  a  mutilated  condition.    Id. 

&  Legatee  or  Will  is  Competent  Witness  to  Sustain  It  or  Pbobatb 
PBOCEEDDfOS.  He  is  not  a  party  to  the  suit,  nor  is  the  suit  prosecuted 
wholly  or  in  part  in  his  immediate  and  undivided  behalf,  within  the 
meaning  of  the  statute.    Id. 

4.  Where  Technical  Worm  abb  Used  nr  Will,  the  testator  is  presumed 

to  employ  them  in  their  established  legal  sense,  unless  a  contrary  intern* 
tion  is  clearly  indicated  by  the  context.    Sim*  v.  Conger,  671. 

6.  Worm  or  Limitation  must  be  Taken  to  Refer  to  Tno  or  Drath  or 
First  Taker,  in  absenoe  of  expressions  showing  different  intention.    Id. 

%.  Bequest  to  A  "whew  He  shall  Arrive  at  Twenty-one  Years  or 
Aoe,"  and  "if  he  should  die  without  issue,"  then  over  to  &  If  A 
should  attain  his  majority,  receive  the  estate,  and  then  die  without  issue, 
the  limitation  to  B  will  be  good.    Id. 

See  Contracts,  8;  Marriage  and  Divorce,  4. 

WITNESSES. 

L  Person  Attendinq  Court  as  Witness  in  Good  Faith  may  mahrtahi 
action  to  recover  his  legal  fees  for  travel  and  attendance,  if  subpomaed, 
whether  he  be  examined  or  not,  or  if  not  subpomaed,  where  he  attends 
and  is  examined.    Qwmhon  v.  Gunnison,  764. 

5.  Witness  Summoned  to  Attend  Court,  and  Bemainino  or  Attendance 

in  good  faith  until  the  cause  is  tried  or  otherwise  disposed  of,  no  notice 
being  given  him  that  his  attendance  is  no  longer  required,  is  entitled  to 
fees  for  such  attendance  from  the  party  summoning  him,  and  if  they  be 
not  paid,  may  maintain  an  action  to  recover  them.    Id. 

t»  Witness  Summoned  and  Paid  Fees  while  Residing  nr  State,  if  he 
afterward  removes  to  another  state,  is  bound  to  attend  court  in  pursu- 
ance of  the  summons,  unless  before  removing  he  gives  notice  of  his  inten- 
tion to  leave,  and  is  relieved  from  his  obligation,  or  is  subsequently 
released  therefrom;  but  if  he  does  attend  in  good  faith,  he  is  entitled  to 
his  fees  for  such  attendance,  and  for  the  additional  travel  from  the  other 
state.    Id. 

£  Witness  is  Privileged  from  Arrest  on  Civil  Process  in  another  stats 
than  that  of  which  he  is  an  inhabitant,  into  which  he  goes  for  the  sole 
purpose  of  attending  court  as  such  witness;  and  this,  although  he  has  not 
been  summoned,  and  has  not  a  writ  of  protection.  May  v.  Sk*mwa§9 
401. 

i.  Release,  to  Quality  Witness,  must  be  Given  bbtobs  Testimdnt  b§ 
Closed,  or  it  comes  too  late.  But  if  the  trial  is  not  over,  the  court  will 
permit  the  witness  to  be  re-examined  after  he  is  released,  and  it  will 
generally  be  sufficient  to  ask  him  if  his  testimony  already  given  is  true* 
the  circumstances  under  which  it  has  been  given  going  only  to  the  credi- 
bility.   NaL  F.  I.  Co.  v.  drone,  289. 

tv  Fact  that  Witness  Transferred  bib  Interest  fob  Purpose  or  Be> 
cxmnro  Witness  does  not  disqualify  him,  however  fit  may  attest  Mi 
credit    Id. 


Tmbbl  878 

abb-  Smwabt  «t  Lmrmivoa  Oompabt,  Who  abb  nor 
hiibbtn,  are  oompetent  witnesses  for  the  eosspany  in 
against  h.    Id. 

6.  Witbbbs  mat  Tbbyift  wmbtmbb  Aobbbmbbt  was  Mwibbd  nno  Rs> 
twbbb  HTMIB.T  and  Anothbb,  but  cannot  be  permitted  to  ghre  Ida 
•pinion  as  to  whether  what  was  said  and  done  en  a  partienlar  eonaaion 
amounted  to  an  agreement.  Odim  t.  Ones,  778. 
ft.  Pasty  Who  has  Giybw  id  Jbbx  Wholb  of  Etidbboi  Take*  dbtob  Owi- 
■»■ —  cannot  afterwards  object,  on  the  ground  of  interest,  to  lbs  com- 
petency of  one  of  the  witnesses  whose  testimony  was  so  taken.    ITaswe 


Ml  AHMISSIBTUTT  OF  OPOnOHS  OF  HwTU,11»  WirinSMll  B  OOBFUBBy  «*  SF*' 

eral,  to  oasts  where,  from  the  nature  of  the  subject*  fasts  connected  from 
each  opinions  cannot  be  as  presented  to  the  jury  as  to  enable  them  to 
pass  upon  the  question  with  the  requisite  knowledge  and  judgment 
Newmarly.  L.  <b  L.  F.  <b L.  L  Co.,  008. 
1L  Phoioobafhhb  m  Qualified  id  Giyb  OronoN  as  Ezra,  oonosrning 

of  a  disputed  signature,  where  he  has  been  aoouetomed  to 
handwriting  in  connection  with  bio  business,  with  a  view  to 
detect  forgeries;  and  this,  though  bis  opinion  be  based  in  part  on  enlarged 
photographic  copies,  mads  by  himself,  of  the  disputed  signature  and  of 
admitted  genuine  signatures  of  the  same  person,  which  he  tsstmeeare 
aeeurate  oopies  except  as  to  siss  and  color.  Marcy  t.  Bamie,  401. 
IS,  ChLABAormm  or  Wixbbbs  gahhot  bb  Imfbachbd  by  Pboof  «f  8nrnu  Aar 
«f  IiOBonALrrT.    lens  ▼.  MorrUon,  78. 

8ee  Wills, 

WORDS  AND  PHRASES, 
18;  Fobozbli  Emtbt  abd  UblawiuI  DBXAJBunj 

ft,    8TATUTB  OF  LOOTATTOlfS,  4;    WlLLS,  4-4. 

WRIT  OF  ENTRY. 
8SS  PtBADOTO  abd  PBAoncB,  18. 

WRITS  OF  POSSESSION. 
8ee  EzBOcmoHs,  1,  7,  8,  ls\ 
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